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War  Department, 
Washington,  October  30,  1901. 
Dear  Sir:  Your  reports  upon  the  various  questions  of  law  arising 
during  the  military  occupation  of  the  islands  ceded  or  yielded  by  Spain 
under  the  treaty  of  Paris,  have  been  of  such  value  to  me  in  deciding 
the  questions  treated  that  I  have  determined  to  have  them  printed  for 
the  use  of  the  officers  concerned  in  the  government  of  the  islands. 
Will  you  please  to  prepare  them  for  publication  as  soon  as  may  be 
convenient? 

Very  truly  yours,  Elihu  Root, 

Secretary  of  War. 
Hon.  Charles  E.  Magoon, 

Law  Office7\  Division  of  Insular  Afairs, 

War  Departrnent^  Washington,  D,  C. 
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N  OTE. 

In  order  to  prevent  misunderstanding,  attention  is  directed  to  the  fact  that  the 
reports  of  the  law  oflScer  of  the  Division  of  Insular  Affairs  are  not  judicial  decisions. 
The  authority  to  declare  the  determination  of  the  War  Department  as  to  the  ques- 
tions discusseil  in  said  .reports  is  retained  and  exercised  by  the  Secretary  of  War. 
These  reports  were  prepared  for  his  use  and  information  in  arriving  at  such  deter- 
mination and  are  now  published  by  his  direction.  The  writer  sincerely  hopes  the 
publication  may  l)e  of  service  to  the  constantly  increasing  number  of  jiersons  whose 
interest  is  awakened  or  whose  rights  are  involved  in  the  propositions  discussed. 

Charles  E.  Magoon, 
Law  Offict^y  Dir'mon  o/  Insular  Affairs^ 

War  Df}mrim*:nt^  Washington,  D.  C. 
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In  re  claim  of  Don  J.  Antonio  Momp«>  y  Pitt  for  the  return  of  an  alleged  ext^ess 
of  duties  amounting  to  $5,624.15  imposed  at  Manila  on  a  shii>ment  of  wine 
lande<l  at  that  port 625 

In  the  matter  of  the  application  of  the  AVestern  Railway  of  Habana,  Limited, 
for  pennission  to  exercise  rights  allegtMl  to  have  been  securetl  by  a  conces- 
sion for  extension  of  the  railway  granted  ])y  the  Spanish  military  authorities 
in  Culm,  November  24,  1898 630 

In  re  claim  ma<le  by  the  Government  of  Spain,  that  paragraph  14  of  General' 
Oniers,  No.  19,  issued  by  the  military  governor  of  Porto  Rico,  is  in  violation 
of  Article  XII  of  the  treaty  of  peace  between  the  United  States  and  Spain.      646 

Report  on  proposed  judicial  order  by  the  military  government  of  Porto  Rico 

respecting  **  the  payment  of  debts  contracted  in  Mexican  money  *' 648 

In  re  revocable  license,  heretofore  ordered  issued  to  Charles  B.  Gaskill  et  al., 
to  construct  and  operate  an  electric  railway  on  certain  streets  in  the  city  of 
Ponce,  P.  R.,  and  from  said  city  across  the  Portuguese  River  to  Playa 650 

Comparison  between  the  laws  of  the  United  States  against  treason,  sedition, 

etc.,  and  the  provisions  of  Act  No.  292  of  the  Philippine  Commission 655 

Insurrection  against  the  military  government  in  New  Mexico  and  California, 

1847  and  1848 689 


REPORTS  ON  THE  LAW  OF  CIVIL  GOVERNMENT  IN  TERRITORY 
SUBJECT  TO  MILITARY  OCCUPATION  BY  THE  MILITARY 
FORCES  OF  THE  UNITED  STATES. 

[Case  No.  1102,  Division  of  Insular  Affaira.    Submitted  October  19, 1899.] 


THE  POWEKS,  FTJNGTIOHS,  AND  DUTIES  OF  THE  MIUTAKT 
OOVEKHKEHTS  MAINTAINED  B7  THE  UNITED  STATES  IN  THE 
ISLANDS  LATELY  CEDED  AND  BELINQXnSHED  BT  THE  GOVEKN- 
MENT  OF  SPAIN.^ 


Military  governments,  resulting  from  military  occupation,  are  in- 
tended to  perform  two  services:  (1)  Promote  the  military  operations 
of  the  occupying  anny;  (2)  preserve  the  safety  of  society.  (Ex  parte 
Milligan,  4Wall.,127.) 

The  governments  now  being  maintained  by  the  United  States  in 
said  islands  were  instituted  during  a  war,  by  the  exercise  of  an 
undoubted  belligerent  right  in  discharge  of  a  national  obligation  im- 
posed by  international  law,  namely,  an  invader  having  overthrown 
the  existing  government  must  provide  another  one.  The  Brussels 
Project  of  an  International  Declaration  concerning  the  Laws  and 
Customs  of  War,  recites: 

Art.  2.  The  authority  of  the  legal  power  l)eing  8uspende<l,  and  having  actually 
pattsed  into  the  hands  of  the  occupier,  he  shall  take  every  step  in  his  power  to  re- 
establish and  secure,  as  far  as  possible,  public  safety  and  social  order. 

(See  also  sec.  43,  Recommendations  of  Institute  of  International  Law,  Oxford 
Session,  1880.) 

Lieber's  Instructions  for  the  Government  of  Armies  of  the  United 
States  in  the  Field  (G.  O.  100,  A.  G.  O.,  1868)  provides  as  follows: 

1.  A  place,  district  or  country  occupied  by  an  enemy  stands,  in  consequence  of  the 
o<.*cupation,  under  the  martial  law  of  the  invading  or  occupying  army.  *  *  * 
Martial  law  is  the  immediate  and  direct  effect  and  consequence  of  o(!Cupation  or 
conquest.     ♦    *    ♦ 

2.  IMartial  law  does  not  cease  during  the  hostile  occupation,  except  by  special  proc- 
lamation, ordered  by  the  commander  in  chief,  or  l)y  sj^ecial  mention  in  the  treaty  of 
peace  concluding  the  war,  when  the  occupation  ot  a  place  or  territory  continues 
beyond  the  conclusion  of  peace  as  one  of  the  contiitions  of  the  same.     *    *    * 

•See  General  Order  101,  A.  O,  C).,  series  1898. 
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4.  Martial  law  is  simply  militar\'  authority  exercised  in  accordance  with  the  laws 
and  usages  of  war.     *    ♦    ♦ 

6.  All  civil  and  penal  law  shall  continue  to  take  its  usual  course  in  the  enemy's 
places  and  territories  under  martial  law,  unless  interrupted  or  stopped  l)y  order  of 
the  occupyiuK  military  power;  but  all  the  functions  of  the  hostile  government — legis- 
lative, executive,  or  administrative — whether  of  a  general,  provincial,  or  local  char- 
acter, cease  under  martial  law,  or  continue  only  with  the  sanction,  or  if  deemed  nec- 
eesary,  the  participation  of  the  occupier  or  invader. 

14.  Military  necessity,  as  understooil  by  modem  civilized  nationi?,  consists  in  the 
necessity  of  those  measures  which  are  indispensable  for  securing  the  ends  of  the  war, 
and  which  are  lawful  according  to  the  modem  law  and  usages  of  war. 

That  the  military  authorities  of  the  United  States  are  not  prohibited 
by  the  Constitution  or  institutions  of  our  Government  from  maintain- 
ing governments  under  requisite  conditions,  has  been  judicially  deter- 
mined by  our  Supreme  Court.  (Cross  et  al.  v.  Harrison,  16  How., 
104,  193;  Leitensdorfer  v.  Webb,  20  How.,  176,  177.) 

As  to  the  government  established  in  California,  the  court  say: 

The  government,  of  which  Colonel  Mason  was  the  executive,  has  its  origin  in  the 
lawful  exercise  of  a  l>elligerent  right  over  a  conquered  territory.  It  had  been  insti- 
tuted <luring  the  war  by  the  command  of  the  President  of  the  United  States.  ( 16 
How.,  193.) 

As  to  the  government  instituted  in  New  Mexico,  the  court  say : 

Upon  the  acquisition,  in  the  year  1846,  by  the  arms  of  the  United  States  of  the 
Territory  of  New  Mexico,  the  civil  government  of  this  Territory  having  ])een  over- 
thrown, the  officer.  General  Kearney,  holding  possession  for  the  United  States  in 
virtue  of  the  power  of  conquest  and  occupancy,  and  in  obedience  to  the  duty  of  main- 
taining the  security  of  tht  inhabitants  in  their  persons  and  property,  ordaine<l,  under 
the  sanction  and  authority  of  the  Uniteii  States,  a  provisional  government  for  the 
acquired  wuntrj'.     (20  How.,  176,  177.) 

Military  government  is  the  dominion  exercised  b}'  a  belligerent  power 
over  invaded  territorj-  and  the  inhabitants  thereof.  Such  a  govern- 
ment performs  its  functions  and  discharges  its  obligations  by  what  is 
known  as  martial  law. 

Chief  Justice  Chase  describes  military  government  as  a  form  of 
military  jurisdiction — 

to  be  exerciseil  in  time  of  foreign  war  without  the  boundaries  of  the  United  States, 
or  in  time  of  rel^ellion  and  cinl  war  within  States  or  districts  occupied  by  rebt^ln 
treated  as  belligerents.     (Ex  parte  Milligan,  4  Wall.,  141.) 

In  this  case  Chief  Justice  Chase  defined  martial  law  as  an  authority 
called  into  action,  when  public  necessity  required  it,  in  a  locality  or 
district,  not  of  an  enemj-'s  country,  but  of  the  United  States,  and 
'"'" viahitainuuj  adhesion  to  the  National  Government, ^^     (4:  Wall..  142.) 

It  will  be  seen  that  a  military  government  takes  the  place  of  a  sus- 
pended or  destroyed  sovereignty^  while  martial  law  or,  more  properly, 
martial  rule,  takes  the  place  of  certain  governmental  ageni'ies  which 
for  the  time  being  are  unable  to  cope  with  existing  conditions  in  a 
locality  which  remains  subject  to  the  sovereignty. 
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The  occasion  of  military  government  is  the  expulsion  of  the  sover- 
eignty theretofore  existing,  which  is  usually  accomplished  by  a 
successful  military  invasion. 

The  occasion  of  martial  rule  is  simply  public  exigency  which  may 
arise  in  time  of  war  or  peace. 

A  military  government,  since  it  takes  the  place  of  a  deposed  sover- 
eignty, of  necessity  continues  until  a  permanent  sovereignty  is  again 
established  in  the  territory.  Martial  rule  ceases  when  the  district  is 
suflSciently  tranquil  to  permit  the  ordinary  agencies  of  government  to 
cope  with  existing  conditions. 

.  The  power  of  such  government,  in  time  of  war,  is  a  large  and 
extraordinary  one,  being  subject  only  to  such  conditions  and  restric- 
tions as  the  laws  of  war  impose  upon  it. 

As  was  said  by  the  United  States  Supreme  Court,  such  governing 
authority — 

may  do  anything  necessary  to  strengthen  itself  and  weaken  the  enemy.  There  is  no 
limit  to  the  powers  that  may  be  exerted  in  such  cases  save  those  which  are  found  in 
the  laws  and  usages  of  war.  *  *  *  In  such  cases  the  laws  of  war  take  the  place 
of  the  Constitution  and  laws  of  the  United  States  as  applied  in  time  of  peace.  (New 
Orleans  r.  Steamship  Co.,  20  Wall.,  394.) 

Commenting  on  this  view  of  the  law,  the  Texas  supreme  court  say: 

This  language,  strong  as  it  may  seem,  asserts  a  rule  of  international  law,  recognized 
as  applicable  during  a  state  of  war.     (Daniel  r.  Hutcheson,  86  Texas,  61.) 

That  the  power  is  measured  and  restricted  only  by  the  laws  of  war, 
see  Sargeant  on  the  Const.,  330;  1  Kent's  Com.,  306;  Flanders  Expos, 
of  Const,  169,  184;  Little  v.  Barreme,  2  Cranch,  170;  State  v.  Fair- 
field, 13  Ohio  St.,  377. 

In  ancient  times  governments  of  this  character  were  administered 
according  to  the  accepted  doctrine,  ''The  will  of  the  conqueror  is  the 
law  of  the  conquered."  This  doctrine  is  still  recognized  as  a  law  of 
nations,  but  has  been  so  modified  by  modern  usage  as  to  deprive  it  of 
its  terrors. 

When  an  army  engaged  in  actual  warfare  drives  out  or  destroys  the 
foraier  sovereignty  of  a  countr}^  the  laws  created  by  that  sovereignty 
and  dependent  upon  that  sovereignty  pass  away  with  it.  There  also 
pm-sses  away  the  obligation  of  the  inhabitants,  theretofore  owing  allegi- 
ance to  the  deposed  sovereignty,  to  obey  the  will  of  said  sovereign — 
i.  e.,  its  laws. 

Thereupon  the  necessity  exists  out  of  which  arises  martial  rule. 
Martial  rule,  as  exercised  in  any  country  by  the  commander  of  an 
invading  army,  is  an  element  of  the  jus  belli.  It  is  incidental  to  a 
state  of  war  and  appertains  to  the  law  of  nations.  The  commander  of 
the  occupying  arm}^  rules  the  territory  within  his  military  jurisdiction, 
as  necessity  demands  and  prudence  dictates,  restrained  by  international 
law  and  obligations,  the  usages  and  laws  of  war,  and  the  orders  of  his 
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superior  officers  of  the  government  he  serves  and  represents.  (Han- 
sardV  Parliamentary  Debates,  3d  series,  vol.  95,  p.  80;  Op.  Att'y 
Gen.,  vol.  8,  p.  369;  Regulations  for  U.  S.  Army,  Art  VI,  sec.  65.) 

The  inhabitants  are  not  released  from  the  various  obligations  they 
owe  each  other  and  to  the  community.  These  are  quite  independ- 
ent of  their  allegiance  to  the  deposed  sovereignty.  These  obliga- 
tions must  be  discharged,  and  therefore  the  municipal  laws  of  the 
country — the  laws  regulating  the  relations  between  individuals — are 
continued  in  force.  Originally  this  was  considered  an  act  of  grace  on 
the  part  of  the  conqueror;  but  the  practice  is  now  so  well  established 
among  civilized  nations  as  to  make  it  one  of  the  "laws  and  usages 
of  war." 

Although  said  laws  continue  in  force,  the  authority  of  the  officials 
who  administered  the  laws  under  the  previous  sovereignty  ceases,  as 
of  course,  upon  the  assumption  of  control  by  the  military  forces  of 
the  invader.  The  further  exercise  of  power  by  said  officials  is  to  be 
considered  as  by  and  with  the  authority  of  the  military  force  main- 
taining the  occupation. 

Lieber's  Instructions  for  the  Government  of  Armies  of  the  United 
States  in  the  Field  (sec.  1,  par.  6),  lays  down  the  rule  as  follows: 

All  civil  and  penal  law  shall  continue  to  take  its  usual  course  in  the  enemy's 
places  and  territories  under  martial  law  (military  government)  unless  interrupted 
or  Ht()pi>ed  by  order  of  the  occupying  military  power;  but  all  the  functicms  of  the 
hostile  government — legislative,  executive,  or  culmiuirirative — whether  of  a  general,  promi- 
cial,  or  UxxU  character,  cease  under  martial  law,  or  continue  only  with  the  sanction, 
or  if  deemed  necessary,  the  participation  of  the  occupier  or  invader. 

Militarj'  government — that  is,  the  administration  of  the  affairs  of 
civil  government  exercised  bj^  a  belligerent  in  territory  of  an  enemy 
occupied  by  him — is  not  considered  in  modern  times  as  doing  away  with 
all  laws  and  substituting  therefor  the  will  of  a  military  commander. 
Such  government  is  considered  as  a  new  means  or  instrument  for  the 
execution  of  such  laws,  natural  and  enacted,  international  and  domestic, 
as  are  necessary'  to  preserve  the  peace  and  order  of  the  community, 
protect  rights,  and  promote  the  war  to  which  it  is  an  incident. 

Under  any  government,  if  for  any  reason  the  usual  and  ordinary 
means  of  enforcing  the  laws  and  accomplishing  the  purposes  of  gov- 
ernment are  found  inadecjuate  to  meet  an  existing  eniergenc}',  resort 
may  ))(>  had  to  martial  rule  in  order  to  enforce  the  law  and  accomplish 
the  purposes  of  gov(»rnnient.  Martial  rule  is  intended  to  effectuate 
some  law,  not  to  a])r()gate  all  law.  To  illustrate:  Private  property 
may  be  taken  or  injured  for  pu])lic  purposes.  Ordinarily  this  is  accom- 
plished by  the  slow  process  of  condemnation.  Under  martial  rule  the 
process  is  accelerated.  If  the  necessity  apparently  exists,  as  in  the 
presence  of  a  conflagmtion,  a  building  may  ))e  summarily  destroyed 
or  tresi>ass  committed  without  liability.     Again,  a  man's  life  may  be 
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taken  if  he  is  guilty  of  treason.  Under  the  ordinary  administration 
of  the  law  the  most  notoriously  guilty  individual,  captured  red-handed, 
must  be  proceeded  against  by  the  slow  process  of  the  court.  Under 
martial  rule  he  is  incontinently  executed.  It  is  the  procedure  which 
is  dispensed  with,  not  the  law. 

While  a  military  government  continues  as  an  instrument  of  warfare, 
used  to  promote  the  objects  of  the  invasion  by  weakening  the  enemy 
or  strengthening  the  invader,  its  powers  are  practically  boundless. 

In  New  Orleans  v.  Steamship  Company  (20  Wall.,  387,  394)  the 
court  say: 

In  such  cases  the  conquering  power  has  a  right  to  displace  the  preexisting  author- 
ity and  to  assume  to  such  an  extent  as  it  may  deem  proper  the  exercise  by  itself  of 
all  the  powers  and  functions  of  government.  It  may  appoint  all  the  necessary 
officers  and  clothe  them  with  designated  powers,  larger  or  smaller,  according  to  its 
pleasure.  It  may  prescribe  the  revenues  to  be  paid  and  apply  them  to  its  own  use 
or  otherwise.  It  may  do  anything  necessary  to  strengthen  itself  and  weaken  the  enemy. 
There  is  no  limit  to  the  powers  that  may  be  exercised  in  such  cases,  save  those  which 
are  found  in  the  laws  and  usages  of  war. 

But  when  the  war  is  ended  and  the  military  government  ceases  to 
be  an  instrument  to  promote  actual  warfare  and  devotes  itself  simply 
to  civil  affairs  instead  of  military  affairs,  limitations  at  once  attach. 
The  reason  for  this  rule  is  derived  from  the  established  doctrine  that 
military  government  or  martial  rule  is  the  creature  of  necessity,  and 
its  acts  must  be  justified  by  necessity — real  or  apparent.  (See  The 
Justification  of  Martial  Law,  by  G.  Noiman  Lieber,  Judge- Advocate- 
General,  U.  S.  A.,  War  Dept.  Doc.  No.  79.) 

In  Ex  Parte  Milligan  (4  Wall.,  p.  2),  the  majority  of  the  court  held 
as  follows  (127): 

It  follows,  from  what  has  been  said  on  this  subject,  that  there  are  occasions  when 
martial  nile  can  be  properly  applied.  If,  in  foreign  invasion  or  civil  war,  ♦  ♦  ♦ 
on  the  theater  of  active  military  oi^erations,  where  war  really  prevailn,  there  is  a 
necessity  to  furnish  a  substitute  for  the  civil  authority,  thus  overthrown,  to  preserve 
the  safety  of  the  army  and  society,  and  as  no  power  is  left  but  the  military,  it  is 
allowe<l  to  govern  by  martial  rule  until  the  laws  can  have  their  free  course.  As 
necessity  creates  the  nile,  so  it  limits  its  duration;  *  *  ^  And  so  in  the  case  of  a 
foreign  invasion  martial  rule  may  lx?come  a  necessity  in  one  state  when,  in  another, 
it  would  l)e  mere  lawless  violence. 

In  Raymond  t\  Thomas  (91  U.  S.,  712)  the  court  held  void  an  order 
of  General  Canby  issued  May  28,  1868,  whereby  he  luidertook  to  annul 
the  decree  of  a  court  of  chancery  in  South  Carolina.     The  court  say: 

It  was  an  arbitrary  stretch  of  authority  needful  to  no  >?otKl  end  that  c^n  Iw  imagined. 
Whether  Congress  could  have  conferred  the  iH)wer  to  do  such  an  act  is  a  (]nestion 
we  are  not  called  upon  to  consider.  It  is  an  nn])ending  rule  of  law,  that  tlie  exer- 
dae  of  military  power  where  the  rights  of  the  citizens  are  concerned  shall  never  he 
pushed  l>eyond  what  the  exigency  re^juircs.  Citing  Mitchell  r.  Harmony,  13  How., 
115;  Worden  r.  Bailey,  4  Taunt.,  67;  Fabrigas  v.  MoysUMi,  1  Cowp.,  161. 
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II. 

THE  TREATY  OF  PEACE  BEDTO  EHTEBEB  INTO  AKB  FBOOLAIXSD,  XAT  lAIB 
KILITABT  OOYEBHMEirTfl  LAW7ULLT  COHTnUTB  TO  EZESGUB  AUTHOBin 
nr  CIVIL  AFFAIB81 


The  military  governments  under  consideration  were  established  to 
deal  with  conditions  resulting  from  successful  invasion.  As  a  result 
of  that  invasion  the  prior  sovereignty  had  been  expelled  and  the  instru- 
ments and  agencies  of  that  sovereignty  for  the  perfoimance  of  the 
functions  of  civil  government  had  been  deprived  of  the  authority 
theretofore  exercised  as  the  representatives  of  that  sovereignty. 
Everywhere  and  at  all  times  government  of  some  kind  is  a  necessity, 
and  this  necessity  justifies  and'requires  the  continuance  of  the  military 
government  until  there  is  established  in  said  islands  a  civil  govern- 
ment which  comports  with  the  interests  and  inclinations  of  the  domi- 
nant power. 

This  question  arose  in  the  United  States  upon  the  exchange  of  rati- 
fications of  the  treaty  of  peace  with  Mexico  in  1848.  Respecting  the 
continued  existence  of  the  military  governments  established  by  the 
United  States  in  New  Mexico  and  Upper  California,  President  Polk 
said: 

^  The  only  government  which  reniaineil  waa  that  establisheil  by  the  military  author- 
ity during  tlie  war.  Reganiing  this  to  Ix'  a  dc  facU*  government,  and  that  by  the 
pre«um«Hl  connent  of  the  inhabitants  it  might  U*  amtinuiHi  temi>orarily,  they  were 
advise<l  to  conform  and  submit  to  it  for  the  nhort  intervening  perio<i  l>efore  Congreffl 
would  again  a>«.semble  and  could  legislate  ui>on  the  Hubject.  (Message  to  Cong.  Dec 
5, 1848;  see  MeAsages  and  PajHirH  of  the  Pret*i(lenti?,  vol.  4,  p.  038). 

With  roference  to  the  stinu*  mutter,  Mr.  James  Buchanan,  at  that 
time  Secretary  of  State,  .^uid: 

The  termination  of  the  war  left  an  tjxisting  government,  a  government  de  facto  in 
full  <HK*ration,  an<l  thijj  will  continue  with  the  i>resum<Ml  consent  of  the  people  until 
Congrer^s  shall  ])rovi«le  for  them  a  Territorial  government.  The  great  law  of  necessity 
justices  thin  conclusion.  The  cou.sent  of  the  iK'ople  i.«  irresistibly  inferred  from  the 
fact  that  no  (!ivilize<l  community  c<Kild  possibly  desire  to  abrogate  an  existing  gov 
«?rnment  when  tbt^  alternative  presi'nted  would  be  to  plai-e  themselves  in  a  state  of 
anarchy,  beyond  the  protection  of  all  laws,  and  reduce  them  to  the  unliappy  necef*- 
sity  of  submitting  to  the  dominion  of  the  strongest.  (.See  Kx.  Documents,  2d  sees. 
'  ;^th  Omg.,  Doc.  Xo.  1, 1..4S). 

The  continimnce  of  the  military  government  over  California  after 
peace  was  declanul  was  considered  In'  the  Supreme  Court  of  the 
United  States  in  Cross  v.  Harrison  (Ul  How.,  1(;4),  and  therein  the 
court  say  (pp.  IIK^,  1U4): 

It  was  the  govermueiit  wIh^u  the  Territory  was  cedt^l  its  a  concpiest,  and  it  did  not 
ceast?  as  a  matter  of  c(»urse  or  as  a  ne<.'e«.siiry  c<»nse<iuence  of  the  restoration  of  peace. 
The  President  might  have  dissolved  it  by  witli<lniwing  the  anny  an<l  navy  officers 
who  a<lministere<l  it,  but  he  <lid  not  do  so.  Congress  couM  have  put  an  end  to  it, 
but  that  was  not  <lone.     The  right  inference  from  the  inaction  of  both  is  that  it  was 
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meant  to  be  continued  until  it  had  been  legislatively  changed.  No  presumption  of 
a  contrary  intention  can  be  made.  Whatever  may  have  been  the  causes  of  delay,  it 
must  be  presimied  that  the  delay  was  consistent  with  the  true  policy  of  the  Gov- 
ermnent:  and  the  more  so,  as  it  was  continued  until  the  people  of  the  Territory  met 
in  convention  to  form  a  State  government,  which  was  subsequently  recognized  by 
Congress  under  its  power  to  admit  new  States  into  the  Union. 

That  military  government  may  legally  continue  in  hdlo  cesHcmte 
equally  in  Jlagra7tte  hdlo  was  the  substance  of  the  holding  in  Lamar  t;. 
Brown,  92  U.  S.,  187,  193,  et  seq.  (See  also  Leitensdorfem?.  Webb, 
20  How.,  176;  Dow  v,  Johnson,  100  U.  S.,  168;  Texas  v.  White,  7 
Wall.,  700;  The  Grapeshot,  9  Wall.,  132;  Burke  v.  Miltenburger,  19 
Wall.,  524;  Lewis  v.  Cocks,  23  Wall.,  469;  Mechanics'  Bank  v.  Union 
Bank,  22   Wall.,  276;  Penny witt  v.  Eaton,  15  Wall.,  382.) 

The  course  pursued  by  the  Congress  of  the  United  States  at  the 
close  of  the  civil  war  establishes  the  acceptance  by  Congress  and  this 
nation  of  the  doctrine  that  military  government  may  continue  after 
the  cessation  of  hostilities  and  until  the  purposes  for  which  the  war 
was  entered  upon,  or  rendered  obvious  by  the  war,  are  accomplished. 

As  regards  private  rights  the  civil  war  ended  August  20,  1866. 
(McKee  r.  Rains,  10  Wall.,  22;  United  States  v,  Anderson,  9  Wall., 
561;  McElrath  v.  United  States,  102  U.  S.,  426.) 

As  regards  public  matters  there  were  two  proclamations  made  by 
the  President  declaring  that  the  war  had  closed — one  issued  April  2, 
1866  (14  Stat.  L.,  811),  embracing  all  the  late  rebellious  States  except- 
ing Texas,  and  the  other  issued  August  20,  1866  (14  Stat.  L.,  814), 
embracing  Texas. 

The  Exe(;utivc  undertook  to  place  the  States  which  had  engaged  in 
the  rebellion  on  a  footing  of  equality  with  the  other  States  of  the 
Union.  Congress  antagonized  this  position  and  passed  what  are  known 
as  the  '^reconstruction  acts."  (14  Stat.  L.,  428;  15  Stat.  L.,  14.) 
These  acts  provided  for  military  government  possessing  sovereign 
powers  to  be  exercised  by  martial  rule  in  the  several  States  mentioned. 
For  this  ])urpose  said  act  required: 

That  said  relx?l  States  shall  lie  <livi(le<l  mto  military  (listricts  and  made  subject  to 
the  military  authority  of  the  United  States.      (14  Stat.  L.,  428.) 

The  powers  given  to  the  district  commanders  were  as  follows  (sec. 
3,  chap.  30,  14  Stat.  L.,  428): 

Sbc.  8.  And  he  it  farther  enacted,  That  it  nhall  be  the  duty  of  e^ch  officer  assigned 
as  aforesaid  to  protect  all  persons  in  their  rights  of  person  and  property,  to  suppress 
insurrection,  disorder,  and  violence,  and  to  imnish,  or  cause  to  l)e  punished,  all  dis- 
turl)er8  of  the  public  peace,  and  criminals;  and  to  this  end  he  may  allow  local  civil 
tribunals  to  take  jurisdiction  of  and  to  try  offenders,  or  when  in  his  judgment  it 
may  be  necessary  for  the  trial  of  offenders  he  shall  have  power  to  organize  military 
comniisBions  or  tribunals  for  that  purpose,  and  all  interference  under  color  of  State 
authority  with  the  exercise  of  military  authority  under  this  act  shall  be  null  and 
void. 
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11. 

THE  TREATY  OF  PEACE  BEDTO  EHTEBEB  INTO  AKB  PBOCLAIKEB,  MAT  SAID 
KILITABY  OOYEBHMENTS  LAWFULLY  CONTDniE  TO  EXEBCI8E  AUTHOBITY 
nr  CIVIL  AFFAIB81 

The  military  governments  under  consideration  were  established  to 
deal  with  conditions  resulting  from  successful  invasion.  As  a  result 
of  that  invasion  the  prior  sovereignty  had  been  expelled  and  the  instru- 
ments and  agencies  of  that  sovereignty  for  the  performance  of  the 
functions  of  civil  government  had  been  deprived  of  the  authority 
theretofore  exercised  as  the  representatives  of  that  sovereignty. 
Everywhere  and  at  all  times  government  of  some  kind  is  a  necessity, 
and  this  necessity  justifies  and^requires  the  continuance  of  the  military 
government  until  there  is  established  in  said  islands  a  civil  govern- 
ment which  comports  with  the  interests  and  inclinations  of  the  domi- 
nant power. 

This  question  arose  in  the  United  States  upon  the  exchange  of  rati- 
fications of  the  treaty  of  peace  with  Mexico  in  1848.  Respecting  the 
continued  existence  of  the  military  governments  established  by  the 
United  States  in  New  Mexico  and  Upper  California,  President  Polk 
said: 

^  The  only  government  which  remained  was  that  established  by  the  military  author- 
ity during  the  war.  Regarding  this  to  be  a  di*.  facto  government,  and  that  by  the 
presumed  consent  of  the  inhabitants  it  might  be  continued  temporarily,  they  were 
advised  to  conform  and  submit  to  it  for  the  short  intt^rvening  jHiriod  l>efore  Congress 
would  again  assemble  and  could  legislate  upon  the  subject.  ( Message  to  Cong.  Dec. 
5, 1848;  see  Messages  and  Papers  of  the  Presidents,  vol.  4,  p.  638) . 

With  reference  to  the  same  matter,  Mr.  James  Buchanan,  at  that 
time  Secretary  of  State,  said:  • 

^/  The  termination  of  the  war  left  an  existing  government,  a  government  de  facto  in 
r      full  o^)eration,  and  this  will  continue  with  the  presumed  consent  of  the  peoi)le  until 

I      Congress  shall  provide  for  them  a  Territorial  government.     The  great  law  of  necessity 
justifies  this  conclusion.     The  consent  of  the  i)eople  is  irresistibly  inferred  from  the 
fact  that  no  civilized  community  could  j)osHibly  desire  to  abrogate  an  existing  gov 
ernment  when  the  alternative  pn^sented  would  l)e  to  place  themselves  in  a  state  of 
/     anarchy,  beyond  the  protection  of  all  laws,  and  reiluce  them  to  the  unhappy  neces- 
\  sity  of  submitting  to  the  dominion  of  the  strongest.     (See  Ex.  Documents,  2(1  sess. 
^>30th  Cong.,  Doc.  No.  1,  p.  48). 

The  continuance  of  the  military  government  over  California  after 
peace  was  declared  was  considered  by  the  Supreme  Court  of  the 
United  States  in  Cross  y.  Harrison  (16  How.,  1()4),  and  therein  the 
court  say  (pp.  193,  11)^): 

It  was  the  government  when  the  Territory  was  ceiled  as  a  conquest,  and  it  did  not 
cease  as  a  matter  of  course  or  as  a  necessary  consecjuence  of  the  restoration  of  peace. 
The  President  might  have  dissolved  it  by  withdrawing  the  army  and  navy  officers 
who  administered  it,  but  he  did  not  do  so.  Congress  could  have  put  an  end  to  it, 
but  that  was  not  done.     The  right  inference  from  the  inaction  of  both  is  that  it  was 
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meant  to  be  continued  until  it  had  been  legislatively  changed.  No  presumption  of 
a  contrary  intention  can  be  made.  Whatever  may  have  been  the  causes  of  delay,  it 
must  be  presumed  that  the  delay  was  consistent  with  the  true  policy  of  the  Gov- 
ernment: and  the  more  so,  as  it  was  continued  until  the  people  of  the  Territory  met 
in  convention  to  form  a  State  government,  which  was  subsequently  recognized  by 
Congress  under  its  power  to  admit  new  States  into  the  Union. 

That  military  government  may  legally  continue  in  hdlo  cessante 
equally  in  jl<igrante  hello  was  the  substance  of  the  holding  in  Lamar -y. 
Brown,  92  U.  S.,  187,  193,  et  seq.  (See  also  Leitensdorfer  v.  Webb, 
20  How.,  176;  Dow  v,  Johnson,  100  U.  S.,  168;  Texas  r.  White,  7 
Wall.,  700;  The  Grapeshot,  9  Wall.,  132;  Burke  v.  Miltenburger,  19 
Wall.,  524;  Lewis  v.  Cocks,  23  Wall.,  469;  Mechanics'  Bank  v.  Union 
Bank,  22   Wall.,  276;  Pennywitt  v,  Eaton,  15  Wall.,  382.) 

The  course  pursued  by  the  Congress  of  the  United  States  at  the 
close  of  the  civil  war  establishes  the  acceptance  by  Congress  and  this 
nation  of  the  doctrine  that  military  government  may  continue  after 
the  cessation  of  hostilities  and  until  the  purposes  for  which  the  war 
was  entered  upon,  or  rendered  obvious  by  the  war,  are  accomplished. 

As  regards  private  rights  the  civil  war  ended  Augast  20,  1866. 
(McKeer.  Rains,  10  Wall.,  22;  United  States  v.  Anderson,  9  Wall., 
561;  McElmth  v.  United  States,  102  U.  S.,  426.) 

As  regards  public  matters  there  were  two  proclamations  made  by 
the  President  declaring  that  the  war  had  closed — one  issued  April  2, 
1866  (14  Stat.  L.,  811),  embracing  all  the  late  rebellious  States  except- 
ing Texas,  and  the  other  issued  August  20,  1866  (14  Stat.  L.,  814), 
embracing  Texas. 

The  Executive  undertook  to  place  the  States  which  had  engaged  in 
the  rebellion  on  a  footing  of  equality  with  the  other  States  of  the 
Union.  Congress  antagonized  this  position  and  passed  what  are  known 
as  the  "reconstruction  acts."  (14  Stat.  L.,  428;  15  Stat.  L.,  14.) 
These  acts  provided  for  niilitar}'  government  possessing  sovereign 
powers  to  be  exercised  })y  martial  rule  in  the  several  States  mentioned. 
For  this  purpose  said  act  required: 

That  Bai<l  rebel  States  shall  l>e  divided  mXi)  niilitarj'  districta  and  made  subject  to 
the  military  authority  of  the  I'nited  States.     (14  Stat.  L.,  42K.) 

The  powers  given  to  the  districrt  coumiauders  were  as  follows  (sec. 
3,  chap.  30,  14  Stat.  L.,  428): 

Sbc.  3.  And  be  it  fvrthcr  cuartnf,  That  it  nliall  W.  the  duty  of  each  officer  assigned 
M  aforesaid  to  protei^t  all  persons  in  their  rights  of  person  and  property,  to  suppress 
inflorreetion,  disonler,  and  violence,  and  to  punish,  or  cause  to  be  punishe<l,  all  dis- 
turbers of  the  public  jH^ace,  and  criminals;  and  to  this  end  he  may  allow  local  civil 
tfibimalfl  to  take  jurisdiction  of  and  to  try  offenders,  or  when  in  his  juilgment  it 
may  be  necessary  for  the  trial  of  offenders  he  shall  have  i)ower  to  organize  military 
eoouniflBions  or  tribunals  for  that  purp<jse,  and  all  interference  under  color  of  State 
mthoiity  with  the  exercise  of  militarv  authority  under  this  act  shall  be  null  and 
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The  reason  for  such  government  was  declared  by  the  preamble  as 
follows: 

Whereas  no  legal  State  governments  or  adequate  protection  for  life  or  property 
exist  in  the  rel)el  States  of  [naming  them] ;  and  whereas  it  is  necessary  that  peace 
and  good  order  should  l)e  enforced  in  said  States  until  loyal  and  republican  State 
governments  can  be  established:    Therefore. 

The  Supreme  Court  refused  to  interfere  with  the  enforcement  of 
said  reconstruction  acts  or  the  exercise  of  the  authority  conferred 
thereby.  (State  of  Mississippi  v.  Johnson,  4  Wall.,  475;  State  of 
Georgia  v.  Stanton,  G  Wall.,  50;  Handlin  v.  Wickliffe,  12  Wall.,  174; 
White  V,  Hart,  13  Wall.,  646.) 

The  court  held  that  this  legislation  was  political  in  character,  and 
therefore  outside  the  jurisdiction  of  the  judicial  department;  that  in 
creating  such  legislation  Congress  exercised  certain  of  the  sovereign 
powers  of  the  nation  which  exist,  but  are  reserved  to  the  people  by 
the  Constitution.  No  one  ever  claimed  that  the  government  created 
by  this  legislation  was  that  provided  for  by  the  Constitution  of  the 
United  States  for  the  States  of  the  Union.  It  found  its  legal  justifica- 
tion in  being  an  exercise  of  the  inherent  right  of  national  sovereignty 
to  adequately  deal  with  a  national  emergency. 

The  situation  then  existing  is  thus  described  by  Birkhimer: 

But  it  was  also  true  that  the  civil  governments  in  the  late  insurrectionary  States 
were  inimical  to  the  Union;  that  society  there  was  in  a  dangerously  disordered  con- 
dition; that  deei)-seated  enmity  was  at  this  period  entertained  by  the  leading  people 
towanl  important  principles  of  governmental  i)olicy  which  those  who  had  saved  the 
Union  had  resolveil  should  l>e  incorporated  into  the  Constitution.  (Fourteenth 
amendment. )  Technically  it  might  be  termed  "time  of  peace,"  but  in  reality  it  was 
far  different,  as  that  phrase  is  generally  understood.  (Military  Government  and  Mar- 
tial Law,  1  ed.,  p.  388.) 

In  Texas  the  military  government  installed  under  the  reconstruction 
acts  continued  until  April  16, 1870.  Prior  to  the  passage  of  the  recon- 
struction acts  in  1867  the  people  of  Texas  called  a  constitutional  con- 
vention, which  convened  on  February  7,  1866,  and  so  amended  the 
constitution  of  the  State  as  to  meet  the  changed  condition  of  affairs 
brought  about  by  the  result  of  the  war  and  the  fourteenth  amendment 
to  the  Constitution  of  the  United  States.  These  amendments  were 
ratified  by  the  people.  All  officers  provided  for  by  the  State  consti- 
tution were  elected  and  entered  upon  the  discharge  of  their  respective 
duties.  The  legislature  met  and  passed  laws  and  the  State  goveniment 
was  again  administered  b}^  officers  holding  under  the  terms  of  the 
constitution;  all  the  courts  were  held  by  judges  elected  as  the  consti- 
tution prescribed,  and  count}'  and  municipal  officers  selected  in  the 
same  manner  entered  upon  the  discharge  of  their  duties.  But  the 
reconstruction  act  of  March  2,  1867,  declared  that  no  legal  State  gov- 
ernment existed  in  Texas,  and  provided  further  for  the  military  gov- 
ernment of  said  State.     The  officers  elected  under  the  constitutioii 
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were  removed  from  office  and  others  appointed  in  their  places.  Among 
them  the  governor  of  the  State,  elected  under  the  constitution  as 
amended  in  1866,  was  displaced  and  a  provisional  governor  was 
appointed  and  held  the  office  until  September  30,  1869,  when  he 
resigned,  and  from  that  time  until  January  8,  1870,  the  executive 
duties  were  performed  by  an  adjutant  of  the  general  in  command, 
placed  in  charge  of  civil  affairs.  On  April  16, 1870,  by  General  Orders, 
No.  74,  the  military  commander  declared  the  State  had  resumed  prac* 
tical  relations  to  the  General  Government,  and  all  the  authority  con- 
ferred upon  him  by  the  reconstruction  laws  was  remitted  to  the  civil 
authorities. 

In  discassing  this  phase  of  military  government,  Pomeroy  says: 

''Military  government"  is  the  authority  by  which  a  commander  governs  a  con- 
quere<l  district  when  the  local  institutions  have  been  overthrown  and  the  local  rul- 
ers displaced,  and  before  Congress  has  had  an  opportunity  to  act  under  its  power  to 
dispose  of  captures  or  to  govern  territories.  This  authority  in  fact  belongs  to  the 
President,  and  it  assumes  the  war  to  be  still  raging  and  the  final  status  of  the  con- 
quered proNince  to  l)e  undetermined,  so  that  the  apparent  exercise  of  civil  functions 
is  really  a  measure  of  hostility.  ** Martial  law"  is  something  very  different.  It 
act^,  if  at  all,  within  the  limits  of  the  country,  against  civilians  who  have  not  openly 
enrolled  themselves  as  l)elligerent8  among  the  forces  of  an  nivading  or  a  rebellious 
enemy.     (Pomeroy^s  Constitutional  I^w  (Bennett's  Third  Ed.),  par.  712,  p.  595.) 

Birkhimer  says  (p.  290): 

The  experience  of  the  United  States  Government  but  adds  to  the  evidence  deriva- 
ble almost  universally  from  the  history  of  other  nations  that  military  government 
ceases  at  the  pleasure  of  him  who  instituted  it,  u\K)n  such  conditions  as  he  elects  to 
impose,  and  that  its  termination  is  not  in  jioint  of  time  coincident,  either  necessarily 
or  generally,  with  the  cessation  of  hostilities  between  the  contending  belligerents. 

It  therefore  appears  that  the  continuance  of  military  government  in 
said  islands  after  the  exchange  of  i*atitications  of  the  treaty  of  peace 
with  Spain  is  in  harmony  with  the  theory  heretofore  accepted  and 
approved  by  the  executive,  legislative,  and  judicial  branches  of  the 
Government  of  the  United  States. 

III. 

THE  EFFECT  OF  THE  TEE  ATT  OF  PEACE  UPON  THE  CHABACTEE  AKD  EXTENT 
OF  THE  AUTHORITY  OF  THE  MILITABY  OOVERNICENT  IN  POETO  BICO,  CUBA, 
AND  THE  PHILIPPINE  ABCHIPELAOO. 

The  conditions  existing  in  Porto  Rico,  Cuba,  and  the  Philippine 
Archipelago  are  not  identical,  and  therefore  the  several  military  gov- 
ernments thereof  must  be  separately  considered. 

PORTO   RICO. 

Upon  the  ratifications  of  the  treaty  of  peace  being  exchanged,  the 
sovereignty  and  jurisdiction  of  the  United  States  permanently  attached 
to  Porto  Rico  and  the  island  became  territory  appertaining  to  the 
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United  States.  The  United  States  is  in  undisputed  possession  of  the 
island,  and  therefore  the  military  government  of  Porto  Rico  has  ceased 
to  occupy  the  place  of  the  suspended  or  expelled  sovereignty  of  Spain 
and  has  become  an  instrument  of  the  new  sovereignty.  It  has  become 
the  representative  of  sovereignty  instead  of  a  suhstitxife.  Since  hos- 
tilities have  ceased  in  Porto  Rico,  it  follows  that  the  military  gov- 
ernment is  not  authorized  to  adopt  measures  seeking  to  promote  the 
success  of  military  operations  nor  to  justify  its  action  on  that  ground. 

As  to  Porto  Rico  the  war  has  ended  and  the  pui'poses  of  the  military 
operations  therein  have  been  accomplished,  that  is  to  say,  a  complete 
conquest  has  been  effected  and  a  peat*e  secured.  Therefore  in  that 
island  the  United  States  is  no  longer  a  belligerent,  and  it  follows  that 
the  existing  government  therein  no  longer  exercises  its  powers  by 
virtue  of  belligerent  right. 

Regarding  the  provisional  government  maintained  in  California  and 
New  Mexico  after  the  treaty  of  peace  with*  Mexico,  President  Polk 
said: 

Upon  the  exchange  of  ratifications  of  the  treaty  of  peace  with  Mexico,  the  tempo- 
rary govemmente  which  had  been  established  over  New  Mexico  and  California 
*  ♦  ♦  by  virtue  of  the  rights  of  war  ceased  to  derive  any  obligatory  force  from 
that  source  of  authority.  (Message  to  Congress,  December  5,  1848;  see  Ex.  Doc. 
No.  1,  p.  12,  Thirtieth  Congress,  second  session.) 

James  Buchanan,  then  the  Secretary  of  State  said: 

By  the  conclusion  of  the  treaty  of  peace  the  military  government  which  was 
established  over  them,  under  the  laws  of  war  as  recognized  by  the  practice  of  all 
civilized  nations,  has  ceased  to  derive  its  authority  from  this  source  of  power.  (Ibid., 
p.  48.) 

Halleck  says: 

There  can  be  no  doubt  that  when  the  war  ceases  the  inhabitants  of  the  ceded  ter- 
ritory cease  to  Ikj  goveme<l  by  the  code  of  war.  Although  the  government  of  mili- 
tary occupation  may  continue,  the  niles  of  it«  authority  are  essentially  <'hange<l.  It 
no  longer  a<Jministers  the  laws  of  war,  but  those  of  peace.  The  governed  are  no 
longer  subject  to  the  8i»verity  of  the  cwle  military,  but  are  remitted  to  their  rights, 
privileges,  and  immunities  under  the  code  civil.  (lialleck's  Int.  Law,  3d  e<l.,  vol. 
2,  chap.  34,  par.  IK,  p.  487. ) 

In  time  of  war  the  militaiy  dominates  all  other  branches  of  the  Gov- 
ernment. During  the  time  and  in  the  locality  of  military  operations 
of  actual  war  the  laws  of  peace  are  suspended  and  the  most  cherished 
rights  of  individuals  and  connnunities  may  be  ignored  or  oblitemted 
should  the  exigencies  of  the  military  situation  actually  or  apparently 
require  it.  Such  is  the  right  of  a  nation  in  the  presence  of  the  perils 
of  war.  Such  is  the  pow  er  conceded  a  belligerent  by  the  established 
usage  of  nations. 

A  treaty  of  peace  l)eing  entered  into,  the  perils  of  war  pass  away  as 
does  also  the  right  of  the  military  to  exercise  the  undefinable,  illimita- 
ble power  of  belligerenc}';  the  laws  of  peace  are  again  operative;  and 
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the  rights  of  individuals  and  communities  are  again  entitled  to  recog- 
nition and  protection. 

The  difference  in  the  extent  of  power  when  used  by  a  military  gov- 
ernment for  the  purpose  of  promoting  actual  warfare  and  when  used 
in  time  of  peace  for  the  administration  of  the  affairs  of  peace  is  shown 
by  a  number  of  decisions  of  the  Supreme  Court  of  the  United  States. 

In  The  Grapeshot  (9  Wall.,  129)  it  was  held  that: 

When,  during  the  late  ciHl  war,  portions  of  the  insurgent  territory  were  occupied 
by  the  National  forces  it  was  within  the  constitutional  authority  of  the  President,  as 
commander  in  chief,  to  establish  therein  provisional  courts  for  the  hearing  and 
determination  of  all  causes  arising  under  the  laws  of  the  State  or  of  the  United 
States,  and  the  provisional  court  for  the  State  of  Louisiana,  organized  under  the 
proclamation  of  October  20,  1862,  was  therefore  rightfully  authorized  to  exercise 
such  jurisdiction.   (Syllabus. ) 

In  the  body  of  the  opinion  the  court  say  (page  133): 

We  have  no  doubt  that  the  provisional  court  of  Louisiana  was  properly  estab- 
lished by  the  President  in  the  exercise  of  his  constitutional  authority  during  nnir. 

In  ex  parte  Milligan  (4  Wall.,  2)  it  was  held  that  the  military  court 
which  in  1864  tried  Milligan  for  treason  was  without  jurisdiction,  for 
the  reason  that  said  court  sought  to  exercise  jurisdiction  in  the  State 
of  Indiana,  which  State  was  not  the  theater  of  actual  warfare;  and,  as 
the  courts  of  that  State  were  open,  they  alone  had  jurisdiction.  In 
the  majorit}^  opinion  the  court  say  (p.  121): 

But  it  is  said  that  the  jurisdiction  is  complete  under  the  "laws  and  usages  of  war." 
It  can  serve  no  useful  pur]X)se  to  inquire  what  those  laws  and  usages  are,  whence 
they  originated,  where  found,  and  on  whom  they  oj^rate;  they  can  never  be  applied 
to  citizens  in  States  which  have  Upheld  the  authority  of  the  Government,  and  where 
the  courts  are  open  and  their  process  unobstructed. 

The  court  further  say  (p.  127): 

It  follows,  from  what  has  been  said  on  this  subject,  that  there  are  occasions  when 
martial  rule  can  \)e  properly  ai)plied.  If,  in  foreign  invasion  or  civil  war,  the  courts 
are  actually  closed,  and  it  is  impossible  to  administer  criminal  justice  according  to 
law,  then,  on  the  theater  of  active  military  operations,  where  war  realty  preiaih,  there  is  a 
necessity  to  furnish  a  substitute  for  the  civil  authority,  thus  overthrown,  to  preserve 
the  safety  of  the  army  and  society;  and  as  no  power  is  left  but  the  military,  it  is 
allowed  to  govern  by  martial  nile  until  the  laws  can  have  their  free  course.  As 
necessity  creates  the  rule,  so  it  limits  its  duration;  for  if  this  government  is  con- 
tinued after  the  courts  are  reinstated,  it  is  a  gross  usurpation  of  power.  Martial  rule 
can  never  exist  where  the  courts  are  open  and  in  the  proi)er  and  unoljstructed  exer- 
cise of  their  jurisdiction.  It  is  also  confined  to  the  locality  of  actual  war.  Because, 
during  the  late  rebellion  it  could  have  been  enforced  in  Virginia,  where  the  national 
authority  waa  overturned  and  the  courts  driven  out,  it  does  not  follow  that  it  should 
obtain  in  Indiana,  where  that  authority  was  never  dispute<l,  and  justice  was  always 
administered.  And  so  in  the  case  of  a  foreign  invasion,  martial  rule  may  become  a 
necessity  in  one  State  where  in  another  it  would  be  mere  lawless  violence. 

In  Leitensdorfer  et  al.  v.  Webb  (20  How.,  176)  it  was  held  that 
during  the  war  with  Mexico  and  upon  the  acquisition  of  the  Territory 
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of  New  Mexico,  in  1846,  the  executive  authority  properly  established 
a  provisional  government,  which  ordained  laws  and  instituted  a  judi- 
cial system,  which  continued  in  force  after  the  war  as  an  existing 
instrumentality  of  an  existing  or  de  facto  government. 

In  Ex  parte  Milligan  (4  Wall.,  2)  the  court  were  unanimous  as  to 
the  want  of  authority  in  the  military  court  which  tried  the  case.  The 
court  were  divided  as  to  the  power  of  Congress  to  confer  authority 
upon  such  a  tribunal.  Upon  the  matter  on  which  the  court  agreed,  I 
quote  the  following  from  the  dissenting  opinion  of  the  Chief  Justice 
and  Wayne,  Swayne,  and  Miller,  J  J.  (pp.  139, 14:0): 

The  power  to  make  the  necessary  laws  is  in  Congress;  the  power  to  execute  in  the 
President.  Both  powers  imply  many  subordinate  and  auxiliary  i)owers.  But  neither 
can  the  President,  in  war  more  than  in  peace,  intrude  upon  the  proper  authority  of 
Congress,  nor  Congress  upon  the  proi:>er  authority  of  the  President.  Both  are 
servants  of  the  people,  whose  will  is  expressed  in  the  fundamental  law.  Congress 
can  not  direct  the  conduct  of  campaigns,  nor  can  the  President  or  any  commander 
under  him,  without  the  sanction  of  Congress,  institute  tribunals  for  the  trial  and 
punishment  of  offenders,  either  of  soldiers  or  civilians,  unleas  in  cases  of  a  control- 
ling necessity,  which  justifies  what  it  compels,  or  at  least  insures  acts  of  indemnity 
from  the  justice  of  the  legislature.  We  by  no  means  assert  that  Congress  can  estab- 
lish and  apply  the  laws  of  war  where  no  war  had  been  declared  or  exists.  Where 
peace  exists  the  laws  of  peace  must  prevail. 

In  Jecker  et  al.  v,  Montgomery  (13  How.,  498)  the  facts  were  that 
during  the  war  with  Mexico  the  Admittance^  an  American  vessel,  was 
seized  in  a  port  of  California  April  7,  ltS47,  by  the  commander  of  a 
war  vessel  of  the  United  States  upon  suspicion  of  trading  with  the 
enemy.  She  was  condemned  as  a  lawful  prize  June  1,  1847,  by  the 
chaplain  of  one  of  the  war  vessels  upon  that  station,  who  had  been 
authorized  by  the  President  to  exercise  admimlty  jurisdiction  in  cases 
of  capture.  The  owners  of  the  cargo  tiled  a  libel  against  the  captain 
of  the  vessel  of  war  in  the  admiralty  court  for  the  District  of  Columbia. 
It  was  held  that  the  condemnation  m  California  was  invalid  as  a  defense 
for  the  captors,  as  the  prize  court  established  in  California  was  not 
authorized  by  the  laws  of  the  United  States  or  the  laws  of  nations. 
In  the  opinion  the  court  say  (p.  515): 

Neither  the  President  nor  any  military  officer  can  establish  a  court  in  a  conquered 
country  and  authorize  it  to  decide  upon  the  rijrhts  of  the  United  States  or  of  individ- 
uals in  prize  cases,  nor  to  administer  the  laws  of  nations. 

The  courts  establishe<l  or  sanctioned  in  Mexico  during  the  war  by  the  commander 
of  the  American  forces  were  nothing  more  than  the  agents  of  the  military  power  to 
assist  it  in  preserving  order  in  the  conquered  territory  and  to  protect  the  inhabitants 
in  their  persons  and  property  while  it  was  occupied  by  the  American  arms. 

In  Texas  v.  White  (7  Wall.,  700)  it  was  held  that  authority  to  pro- 
vide for  the  restoration  of  State  governments  when  subverted  and 
overthrown  is  derived  from  the  obligation  of  the  United  Stiites,  under 
the  Constitution,  to  guarantee  to  every  State  in  the  Union  a  repub- 
lican form  of  government.     (Art.  4,  sec.  4.)     So  long  as  the  war  con- 
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tinued  the  President  might  institute  temporary  government  within 
insurgent  districts  occupied  by  the  national  forces  or  take  provisional 
measures  in  any  State  for  the  restoration  of  State  government  faithful 
to  the  Union,  Employing  such  means  and  agents  as  were  authorized  by 
constitutional  laws.  But  the  power  to  carry  into  effect  the  clause  of 
guaranty  is  primarily  a  legislative  power,  and  resides  in  Congress. 
In  the  opinion  the  court  say  (p.  729): 

Almost  immediately  after  the  cessation  of  organized  hostilities,  and  while  the  war 
yet  smoldered  in  Texas,  the  President  of  the  United  States  issued  his  proclamation 
appointing  a  provisional  govenior  for  the  State,  and  providing  for  the  assembling  of 
a  convention,  with  a  view  to  the  reestablishment  of  a  republican  government.  *  *  * 
A  convention  was  accordingly  assembled,  the  constitution  amended,  elections  held, 
and  a  State  government,  acknowledging  its  obligations  to  the  Union,  established. 

Whether  the  action  then  taken  was,  in  all  respects,  warranted  by  the  Constitution 
it  is  not  now  necessary  to  determine.  The  power  exercised  by  the  President  was 
supposed,  doubtless,  to  be  derived  from  his  constitutional  functions  as  commander 
in  chief;  and  so  long  as  the  war  continued  it  can  not  be  denied  that  he  might  institute 
temporary  government  within  insurgent  districts  occupied  by  t^e  national  forces,  or 
take  measures  in  any  State  for  the  restoration  of  State  government  faithful  to  the 
Union,  employing,  however,  in  such  efforts  only  such  means  and  agents  as  were 
authorized  by  constitutional  laws.  But  the  power  to  carry  into  effect  the  clause  of 
guaranty  is  primarily  a  legislative  power,  and  resides  in  Congress.  ( See  also  Luther  v. 
Borden,  7  How.,  42.) 

The  supremacy  of  military  authority  over  the  civil  authority  in  the 
administration  of  the  affairs  of  government  is  repugnant  to  the  prin- 
ciples upon  which  stands  the  Government  of  the  United  States,  and 
the  theories  of  government  cherished  by  the  people  of  this  nation  and 
the  rac^e  to  which  we  belong.  From  the  struggle  which  forced  Magna 
Charta  from  an  unwilling  sovereign  to  that  which  compelled  the  Crown 
of  Spain  to  relinquish  sovereignty  in  Cuba,  the  Anglo-Saxon  race  has 
never  varied  from  its  adhesion  to  the  principle  that  the  military  was 
the  subjected,  and  not  the  dommant,  bmnch  of  government,  save  only 
amid  the  clash  of  arms  or  on  other  occasions  when  the  government  is 
called  upon  to  exercise  the  right  of  self-defense  conferred  by  the  law 
of  self-preservation. 

It  would  seem,  therefore,  that  the  paramount  purpose  of  a  military 
government,  after  the  war  ceased,  should  be  to  create  conditions  which 
would  enable  the  civil  branch  to  assume  the  ascendency  in  the  affairs 
of  civil  government,  in  kind  if  not  in  degree,  with  the  paramount  pur- 
pose during  the  war  of  promoting  the  success  of  its  sovereign's  mili- 
tary operations. 

There  are  certain  obvious  consequences  respecting  Porto  Rico,  result- 
ing from  the  war  with  Spain,  which  it  ma}^  be  well  to  consider. 

The  transfer  of  sovereignty  from  Spain  to  the  United  States, 
whether  accomplished  by  the  conquest  or  the  treaty  of  peace,  requires 
a  determination  of  the  relation  to  the  Government  of  the  United  States 
sustained  by  the  inhabitants  of  the  island  and  by  the  government  of 
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the  island.  Neither  the  military  government  of  the  island  nor  the 
executive  branch  of  the  Government  of  the  United  States  has  juris- 
diction to  make  this  determination.  As  to  the  inhabitants  the  treaty 
provides  (Art.  IX): 

The  civil  rights  and  political  status  of  the  native  inhabitants  *  *  *  shall  be 
determined  by  the  Congress. 

The  authority  to  determine  what  relation  the  permanent  govern- 
ment of  Porto  Rico  shall  sustain  to  the  Federal  Government  of  the 
United  States  is  also  vested  in  Congress. 

The  history  of  our  country  is  not  without  instances  of  attempts  by 
the  executive  bmnch  of  our  Government  to  anticipate  the  action  of 
Congress  in  the  determination  of  the  relations  between  the  Federal 
Government  and  the  civil  government  in  territory  subject  to  military 
occupation;  notablv  the  instances  of  Upper  Calif ornia  and  New  Mexico 
and  the  States  which  engaged  in  the  rebellion  and  associated  them- 
selves as  the  Confederate  States  of  America. 

In  these  instances  Congress  refused  to  recognize  the  actions  taken 
pursuant  to  Administrative  or  Executive  authorization.  In  the  instance 
of  California  the  action  of  Congress  was  such  that  President  Taj^lor 
sent  a  message  to  that  body  disclaiming  all  resix)nsibility  in  the  matter. 
(Message  to  31st  Cong,  dated  Jan.  21, 1860;  Ex.  Doc.  No.  17,  Ist  sess. 
31st  Cong.) 

In  1863  President  Lincoln  undertook  to  weaken  the  rebellion  by  the 
formation  of  loyal  State  governments  in  the  rebellious  districts,  and 
for  this  purpose  issued  a  proclamation  December  8,  1863,  inviting  the 
people  to  fonn  such  governments  under  conditions  set  forth  in  the 
proclamation.  (13  Stat.  L.,  738.)  This  was  clearl}-  a  war  measure. 
Pursuant  to  the  request  of  President  Lincoln,  State  governments  were 
formed  in  Louisiana  and  Arkansas  early  in  1864  and  in  Tennessee 
early  in  186.5.  To  the  State  executives  thus  chosen  were  given  the 
powers  theretofore  exercised  b\'  the  military  governors  previously 
appointed  by  the  President.  Congress  declined  to  recognize  the  gov- 
ernments so  organized;  and  the  Senators  and  Representatives  elected 
thereunder  were  denied  seats  in  the  respective  Houses. 

Those  were  the  last  governments  organized,  while  the  war  of  the 
rebellion  continued,  in  territory  occupied  In^  rebels  treated  as  belliger- 
ents. They  were  the  first  efforts  toward  a  reconstruction  of  State 
governments  in  insurgent  territory.  Their  org<inization  caused  the 
first  decided  ant^igonism  between  the  Executive  and  Congress  growing 
out  of  the  conduct  of  the  war.  The  continued  efforts  of  the  succeed- 
ing Executive  to  secure  Congressional  recognition  of  these  govern- 
ments as  sustaining  the  relation  of  component  parts  of  the  Union 
resulted  in  a  controversy  which  culminated  in  the  extmordinary  pro- 
ceeding of  imjwachment. 

The  views  entertained  by  Congress  as  to  the  attempts  of  the  Execu- 
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tive  to  institute  permanent  governments  in  the  territory  subject  at  that 
time  to  military  occupation  were  fixed  among  the  institutions  of  our 
Government  by  what  are  known  as  the  "  reconstruction  acts."  By  the 
act  of  March  2, 1867,  said  governments  were  denounced  as  illegal,  sub- 
jected to  military  control,  and  declared  to  be  provisional  only.  (14 
Stat.  L.,  428.) 

There  exists  an  obvious  necessity  of  creating  and  establishing  a 
permanent  civil  government  in  Porto  Rico.  The  authority  necessarily^ 
to  be  exercised  in  accomplishing  this  work  is  vested  in  Congress. 
Porto  Rico  is  now  a  conquest,  or  property  seized  as  a  spoil  of  war,  and 
held  to  reimburse  this  nation  for  the  loss  of  blood  and  treasure  occa- 
sioned by  the  war,  and  to  deter  other  nations  from  engaging  in  war  with 
the  United  States. 

The  Constitution  provides  as  follows: 

The  Congress  shall  have  jwwer    *    *    * 

11.  To  declare  war,  grant  letters  of  marque  and  reprisal,  and  make  rules  concerning 
captures  on  land  and  water;    *    *    * 

18.  To  make  all  laws  which  shall  be  necessary  and  proi)er  for  carrying  into  exectf^ 
tion  the  foregoing  jxjwers  and  all  other  powers  vested  by  this  Constitution  in  the 
Government  of  the  United  States  or  in  any  department  or  office  thereof.  (Art.  I, 
sec.  8.) 

The  Congress  shall  have  power  to  dispose  of  and  make  all  needful  rules  and  regu- 
lations re8i)ecting  the  territory  or  other  property  l^elonging  to  the  United  States. 
(Art.  IV,  sec.  3.) 

The  creation  of  a  permanent  civil  government  for  Porto  Rico  calls 
for  the  exercise  of  legislative  powers;  and  the  Constitution  provides 
that- 
All  legislative  powers  herein  granted  shall  }ye  vested  in  Congress.     (Art.  I,  sec.  1.) 

Halleck's  International  Law  (3d  ed. ,  vol.  2,  chap.  34,  par.  16,  p.  483) 
says: 

The  right  of  the  King  to  change  the  laws  of  a  conquered  territory  after  the  war, 
results,  according  to  the  decisions  of  the  English  courts,  from  his  constitutional  power 
to  make  a  treaty  of  i)eace,  and  consequently  to  yield  ui>  the  conquest,  or  to  retain  it 
uixm  whatever  tenns  he  pleases,  provide<l  those  terms  are  not  in  violation  of  funda- 
mental principles.  But  the  President  of  the  United  States  can  make  no  treaty  with- 
out the  concurrence  of  two-thirds  of  the  Senate,  and  his  authority  over  ceded  con- 
quere<l  territory,  though  derived  from  the  law  of  nations,  is  limite<l  by  the  Constitu- 
tion and  subordinate  to  the  laws  of  Congress.  It,  however,  is  well  settled  by  the 
Supreme  Court,  that,  as  constitutional  commander  in  chief,  he  is  authorized  to  form 
a  civil  or  military  government  for  the  conquered  territory  during  the  war;  and  that 
when  such  territory  is  ceded  to  the  United  States,  as  a  conquest,  the  existing  govern- 
ment so  established  does  not  cease  as  a  matter  of  course  or  as  a  consetiuence  of  the 
restoration  of  peace;  that,  on  the  contrary,  such  government  is  rightfully  continued 
after  the  peace  and  until  Congress  legislates  otherwise.  *  *  *  So  long  as  that 
government  continues  *  *  .  *  it  represents  the  sovereignty  of  the  l'nite<l  States, 
and  haa  the  legal  authority  to  enforce  and  execute  the  laws  which  extend  over  such 
territory'.  Congress  may  at  any  time  put  an  end  to  this  government  of  the  conquered 
territory,  and  organize  a  new  one.  *  ♦  ♦  The  power  of  Congress  over  such 
territory  is  clearly  exclusive  and  universal. 
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n  i:  »iii«lu4il»lt*(lly  truo  that  the  military  government  of  civil  affairs 
i»»  r.  .1  («.  Kuii  w  ill  continue  to  be  administered  by  martial  rule  and  that 
».»ai  ii.it  ll4li^  1 1 u•huh^»^  authority  to  deal  with  each  necessity  that  may 
a»i  *.  Ill  uU^^lll|)tinJ;  to  apply  this  broad  rule  it  must  be  remembered 
ILal  •  111  I  i'-s-sily,'*  us  used  in  connection  mth  the  justification  of  martial 
Mil*  :  liiiiiiii  lluil  which  is  essential  or  indispensable  to  the  accomplish- 
((it.iii  at  II  riMiiiircd  jnupose. 

\\  liiil  iin*  the  purposes  required  of  the  existing  military  government 
lit  I'tiilti  HU'iii  To  the  writer  it  appears  that  since  said  government 
till.:  •  iji.-jiil  to  be  an  instrument  of  actual  war,  its  purposes  are  (1)  to 
|ii(<iii(itf  conditions  which  will  justify  the  tninsfer  of  the  administra- 
lion  iif  livil  atrairs  to  the  civil  branch  of  the  government;  (2)  to  pre- 
nij  u*  |ii'iMM*  and  order  in  the  island,  i.  e.,  police  the  territorv  until 
i\m^H'f^h  t^Ulil\  have  an  opportunity  to  effect  the  legislation  required 
b\  \\iit  conditions  existing  in  that  territory. 

'I'm  iircorni)iish  these  purposes  the  most  potent  means  available  to  the 
|jiililur>  government  is  the  military-  force  placed  at  its  disix)sal.  Next 
in  iniporlanc<»  are  the  various  agencies  of  civil  government  subject  to 
il.-  diriM'tion  and  control  and  the  police  power  of  a  State.  The  methods 
and  proreduro  to  be  followed  in  attempting  to  accomplish  these  pur- 
poni's  are  those  available  under  the  laws  continuing  in  force  in  the 
ihliind,  supplemented  by  the  military  orders  of  legislative  chamcter 
ihrturd  during  the  existence  of  the  war. 

Till*,  powers  derived  from  these  sources  are  not  sufficient  to  cope 
with  all  matters  which  may  properly  be  the  subject  of  governmental 
a<tion  when  permanent  government  is  established.  There  are  undoubt- 
i^dly  I'ights  to  be  released  and  conferred,  abuses  to  be  corrected, 
wrongs  to  be  righted,  and  many  public  undertakings  to  be  entered 
upon;  but  such  is  also  the  existing  condition  in  the  United  States  and 
all  other  countries.  These  await  the  orderly  progress  of  the  agencies 
of  goverinnent  created  by  the  Constitution,  which  deal  with  them  as 
best  they  can,  often  inadetjuately  it  is  true;  but  a  military  government 
is  by  no  means  a  short  cut  to  the  millennium. 

A  military  goverinnent  installed  by  the  United  Stiites  in  territory 
ceded  and  held  as  a  conquest,  is  required,  in  time  of  peace,  to  execute 
th(*  laws  in  force  in  the  territory  subject  to  its  jurisdiction.  The  (lues- 
tion  therefore  arises  as  to  what  laws  are  in  force  in  Porto  Rico. 

1.  I  have  heretofore  referred  to  the  general  doctrine  that  the  inhab- 
itiints  of  territory  suliject  to  militjiry  occupation  or  held  as  a  ceded 
contiuest  are  governed  in  their  relations  inter  fie  by  the  municipal  laws 
of  such  territorv  in  force  at  the  tin)e  of  the  cession  or  conquest.  Said 
laws,  while  they  are  not  suspended  or  abrogated  by  the  fai^t  of  military 
occupancy,  may  be  suspended  or  altered  by  the  conqueror  during  the 
period  of  the  war  when  he  exercises  the  power  of  supreme  legislator 
as  a  belligerent  right.  (See  Halleck's  Int.  Law,  3d  ed.,  chap.  34, 
sec.  18.) 
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It  is  therefore  necessai^^  to  determine  what  laws  remained  without 
moditieation  when  the  war  ended,  and  what  modifications  had  been 
made. 

2.  It  is  also  necessary  to  consider  that  upon  the  occupied  territory 
being  ceded  to  the  United  States  all  of  the  laws  of  the  former  sover- 
eignty which  were  incompatible  with  the  character  and  institutions 
of  our  Government  became  null  of  force  and  void  of  effect.  (Chi. ,  R. 
I.  &  P.  R-y  Co.  V.  McGlinn,  114  U.  S.,  542,  546;  Am.  Ins.  Co.  v.  Canter, 
1  Pet.,  542;  More  v.  Steinbach,  127  U.  S.,  70,  80.) 

In  Railway  Co.  v,  McGlinn  the  court  say  (p.  546): 

It  it*  a  general  nile  of  public  law,  reoognizeil  and  acted  upon  ])y  the  United  States, 
that  whenever  ix)litii'al  jurii»dicti()n  and  legislative  power  over  any  territory  are  trans- 
ferred from  one  nation  or  sovereign  to  another,  the  municipal  laws  of  the  country, 
that  is,  laws  which  are  intendeil  for  the  protection  of  private  rights,  continue  in  force 
until  abrogated  or  changed  by  the  new  government  or  sovereign.  By  the  cession 
public  pR)perty  ])asses  from  one  government  to  the  other,  but  private  property  remains 
Ei*  l>efore,  and  with  it  those  municipal  laws  whitih  are  designed  to  secure  its  j>eaceful 
use  and  enjoyment.  As  a  matter  of  course,  all  laws,  ordinances,  and  regulations  in 
conflict  with  the  political  character,  institutions,  and  constitution  of  the  new  govern- 
ment are  at  once  displaced.  Thus,  upon  a  cession  of  political  jurisdiction  and  legis- 
lative j)ower — and  the  latter  is  involved  in  the  fonuer — to  the  Ignited  States,  the  laws 
of  the  country  in  support  of  an  e8tablishe<l  religion,  or  abridging  the  freedom  of  the 
press,  or  authorizing  cruel  and  unusual  punishments,  and  the  like,  would  at  once 
cease  to  he  of  obligatory  force  without  any  declaraticm  to  that  effect;  and  the  laws  of 
the  country  on  other  subjects  would  necessarily  l^e  superseiled  }>y  existing  laws  of  the 
new  government  upon  the  same  matters.  But  with  respect  to  other  laws  affecting 
possession,  iwe,  and  transfer  of  property,  and  designed  to  secure  gocxl  order  and  peace 
in  the  community,  and  promote  its  health  and  prosj)erity,  which  are  strictly  of  a 
municipal  character,  the  rule  is  general  that  a  change  of  government  leaves  them  in 
force  until,  by  direct  action  of  the  new  government,  they  are  altered  or  repealed. 

Among  other  laws  which  pass  away  with  a  surrendered  sovereignty 
are  those  relating  to  the  alienation  of  public  property. 
In  More  r.  Steinbach  {121  U.  S.,  70,  81)  the  court  say: 

The  doctrine  invokeil  by  the  defendants,  that  the  laws  of  a  conquereil  or  ceded 
comitry,  except  so  far  as  they  may  affect  the  political  institutions  of  the  new  sover- 
eign, remain  in  force  after  the  conquest  or  cession  until  changed  by  him,  does  not 
aid  their  defense.  That  do<*trine  has  no  application  to  laws  authorizing  the  aliena- 
tion of  any  i)ortions  of  the  jmblic  domain,  or  to  officers  charged  under  the  former 
goverimient  with  that  ix>wer.  No  proceedings  affecting  the  rights  of  the  neA'  sover- 
eign over  pul>lic  proj)erty  can  1m*  taken  excei)t  hi  jmrsuance  of  his  authority  on  the 
subject.  (See  also  Ely's  Admr.  r.  United  States,  171  U.  S.,  220,  230;  Uniteil  States  v, 
Vallejo,  1  Black,  541;  Harcourt  r.  Gailliard,  12  Wheat.,  523.) 

3.  While  the  municipal  laws  of  newly  acquired  territory  not  in  con- 
flict with  the  laws  of  the  new  sovereign  continue  in  force  without  the 
expressed  assent  or  afBrmative  act  of  the  conciueror,  the  political  laws 
do  not.  (Halleck's  Int.  Law,  chap.  34,  par.  14.)  However,  such 
political  laws  of  the  prior  soverei<^nty  as  are  not  in  conflict  with  the 
constitution  or  institution  of  the  new  sovereignty  may  be  continued 
in  force,  if  the  conqueror  shall  so  declare  by  affirmative  act  of  the 
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are  designated  as  municipal  continue  in  force  and  operation  for  the  government  and 
regulation  of  the  aftairs  of  the  people  of  said  territory  until  the  new  sovereignty 
imposes  different  laws  or  regulations. 

Those  laws  which  are  political  in  their  nature  and  pertain  to  the  prerogatives  of 
the  former  government  immediately  cease  upon  the  transfer  of  sovereignty.  Polit- 
ical and  prerogative  rights  are  not  transferred  to  the  succeeding  nation.  Such  laws 
for  the  government  of  municipalities  in  said  territory  as  are  not  dependent  on  the 
will  of  the  former  sovereign  remain  in  force.  Such  laws  as  require  for  their  com- 
plete execution  the  exercise  of  the  will,  grace,  or  discretion  of  the  former  sovereign 
would  probably  be  held  to  be  ineffective  under  the  succeeding  power. 

Whether  or  not  the  prerogative  rights  of  the  sovereign  of  Spain 
passed  by  the  /cession  to  the  sovereign  people  of  the  United  States,  it 
is  not  necessary  to  discuss.  The  Federal  Government  of  the  United 
States  derives  such  powers  as  it  possesses  from  the  people,  by  and 
through  the  Constitution,  wherein  said  powers  are  enumerated. 

As  was  said  in  Pollard's  Lessee  v.  Hagau  (3  How.,  225): 

It  can  not  be  admitted  that  the  King  of  Spain  could,  by  treaty  or  otherwise,  impart 
to  the  United  States  any  of  his  royal  prerogatives;  and  much  less  can  it  be  admitted 
that  they  have  capacity  to  receive  or  power  to  exercise  them. 

It  is  important  to  ascertain  whether  or  not  the  head  of  the  military 
government  of  Porto  Rico  may  now  exercise  the  power  of  legislation. 
In  time  of  war  and  in  territory  affected  by  military  operations  undoubt- 
edly the  head  of  a  military  government  may  exercise  this  power. 
War  no  longer  exists  in  Porto  Rico.  The  sovereignty  of  the  United 
States  has  attached  permanently  to  the  island,  and  the  Government  of 
the  United  States  is  in  peaceable  possession  of  the  territory.  The 
right  to  legislate  therefor  now  belongs  to  Congress,  and  I  see  no  rea- 
son for  asserting  that  the  jurisdiction  of  Congress  has  been  suspended 
or  Congress  in  any  way  incapacitated  for  exercising  this  right.  It  is 
the  inability  of  the  duly  authorized  agency  of  government  to  perform 
its  proper  function  which  authorizes  the  performance  of  that  function 
by  martial  rule.  As  to  legislation  for  Porto  Rico,  this  justification 
can  not  be  asserted. 

Notwithstanding  this  want  of  authority  to  legislate,  the  head  of 
the  military  government  of  civil  affairs  in  Porto  Rico  is  at  liberty  to 
issue  military  ordei's  which  the  inhabitants  are  bound  to  obey.  His 
warrant  therefor  is  the  vw  fnajo?*  at  his  command  and  constitutes  an 
authority  akin  to  the  police  power  of  a  State.  Therefore  such  orders 
should  relate  exclusively  to  the  internal  or  domestic  affairs  of  the 
island.  These  orders  differ  from  legislation  in  that  they  lack  abiding 
force  or  permanency,  since  their  force  would  cease  upon  the  military 
government  being  withdrawn,  unless  Congress,  by  appropriate  action, 
should  continue  them  in  force  and  effect. 

In  respect  of  the  exercise  of  this  authority,  it  is  necessary  for  those 
charged  with  the  high  duty  of  administering  military  government  to 
bear  in  mind  that  a  military  government  in  time  of  peace  is  not  only 
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a  lawful  government,  but  also  a  government  of  law,  and  that  law  is— 
to  quote  Blackstone — 

a  rule  of  civil  conduct  pre8cril)ed  by  the  supreme  power  of  the  state;  *  *  *  not 
a  trannient,  sudden  order  from  a  superior  to  or  cronceming  a  particular  penon,  bat 
something  pt»nnanent,  uniform,  and  universal. 

It  is  also  important  to  ascertain  if  the  head  of  the  military  govern- 
ment of  Porto  Rico  may  exercise  the  powers  of  the  judicial  branch  of 
government.  The  functions  performed  by  the  judiciary  are  essential 
to  good  government,  and  therefore  must  be  performed  in  Porto  Eico. 
The  jurisdiction  to  exercise  judicial  authority  in  territory  to  which  the 
sovereignty  of  the  United  States  has  attached  differs  from  that  of  legis- 
lation, in  that  the  jurisdiction  to  legislate  is  conferred  upon  Congress 
by  the  fact  of  the  sovereignty  attaching,  while  the  Federal  courts  of 
the  United  States,  being  dependent  upon  Congress  for  their  territorial 
and  other  jurisdiction,  must  await  appropriate  action  by  Congress  for 
jurisdiction  over  newly  acquired  territory'.  Meanwhile  the  nc^cessitj 
for  judicial  action  continues,  and  the  military  government  is  called  upon 
to  meet  the  necessity.  Article  XII  of  the  treaty  of  peace  (1898)  clearly 
contemplates  that  the  ordinary  courts  of  the  prior  government  will 
continue  in  existence,  and  such  is  the  usage  of  nations.  If  these  courts 
are  found  inadequate  to  deal  with  the  domestic  or  internal  situation 
arising  byrejison  of  the  questions  involved  in  the  relations  sustained  by 
the  inhabitants  of  the  island.  Infer  Ht\  I  am  of  opinion  that  the  head 
of  the  milibiry  government  of  the  island  would  be  authorized  to  dis- 
charge* the  necessjirv  functions,  and  to  accomplish  said  purpose  may 
designate  instruments  therefor,  to  wit.  courts.  As  shown  by  the  deci- 
sion of  the  Supreme*  Court  of  the  United  States,  these  courts  in  Porto 
Rico  could  not  be  authorized  by  the  President  to  piss  upon  rights  pos- 
sessed by  the  I'nited  States,  nor  crould  they  be  given  jurisdiction  in 
admiralty  matters.  Their  powers  must  be  continenl  to  internal  and 
domestic  matters,  such  as  are  controlled  by  the  laws  regulating  the 
personal  relations  which  the  inhabitants  sustain  to  each  other  as  indi- 
vidual members  of  society. 

(xovernor  C1ai})()rne  as  the  head  of  the  military  government  in 
Louisiana  and  Major-General  Jackson  as  military  governor  of  East 
and  West  Florida,  in  time  of  peace,  exercised  the  powers  of  the  legis- 
lative and  judicial  })ranches  of  the  government.  Jackson  declared 
enacted  a  large  number  of  statutes,  several  of  which  were  subse- 
quently repealed  by  Congress,  and  as  th(»  supreme  court  and  chan- 
cellor of  the  territory  he  heard  and  detennined  a  numlxjr  of  cases 
brought  before  hmi.  But  it  is  important  to  remember  that  Congress 
by  legislative  enactment  had  authorized  the  exercise  of  the  legislative 
and  judicial  power  by  the  executive  branch  of  the  military  govern- 
ment in  I^>uisiana  and  Florida. 
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CUBA. 


The  conditions  existing  in  Cuba  differ  materially  from  those  pre- 
vailing in  Porto  Rico,  as  do  also  the  powers  of  the  military  government. 

The  sovereignty  of  Spain  has  been  withdrawn  from  Cuba,  but  the 
sovereignty  of  the  United  States  has  not  attached  thereto,  and  the  sov- 
ereignty, declared  by  Congress  to  be  possessed  by  the  people  of  the 
Lsland,  remains  dormant.  Under  these  conditions  the  militar}^  govern- 
ment of  Cuba  continues  to  be  a  substitute  for  sovereignty,  as  though 
the  question  of  sovereignty  were  still  pending  the  outcome  of  a  war. 
It  appears  to  the  writer  that  under  this  condition  the  military  govern- 
ment of  Cuba  may  exercise  such  powers  of  sovereigntv  as  are  necessar}^ 
for  the  successful  conduct  of  the  internal  affairs  of  government,  sub- 
ject to  the  restraints  imposed  by  the  ideas  and  theories  of  government 
prevailing  under  the  sovereignty  by  which  it  was  created  and  the 
orders  of  the  superior  oflBcials  and  authorities  of  the  sovereignty  by 
which  said  military  government  is  sustained.  (Regulations  for  United 
States  Arm}',  Art.  VI,  sec.  65.) 

It  must  also  be  considered  that  the  purposes  respecting  Cuba  for 
which  the  war  powers  of  the  Government  of  the  United  States  were 
called  into  activity  and  the  military'  forces  of  the  United  States  sent 
into  that  island  are  not  yet  accomplished.  Congress,  in  the  exercise 
of  the  great  sovereign  powers  possessed  by  the  United  States  as  a 
mem}>er  of  the  family  of  nations,  directed  the  commander  in  chief  of 
our  military  forces  to  employ  the  military  branch  of  our  Government 
(a)  to  compel  Spain  to  relinquish  sovereignty  in  Cuba;  (b)  to  effect  the 
pacification  of  the  island;  {r)  to  enable  the  inhabitants  of  Cuba  to 
establish  a  stable,  independent  government. 

These  purposes  were  declared  and  the  order  for  their  accomplish- 
ment issued  to  the  commander  in  chief  by  the  adoption  of  the  follow- 
ing resolution: 

JOINT  RESOLUTION  for  the  recognition  of  the  independence  of  the  people  of  Cuba,  demanding 
that  the  Government  of  Spain  relinquish  it«  authority  and  government  in  the  island  of  Cuba,  and 
to  withdraw  it«  land  and  naval  forces  from  Cuba  and  Cuban  waters,  and  directing  the  President  of 
the  United  States  to  use  the  land  and  naval  forces  of  the  United  States  to  carry  these  resolutions 
into  effe<t. 

Whereas  the  abhorrent  conditions  which  have  existed  for  more  than  three  years 
in  the  Island  of  Cuba,  so  near  our  own  borders,  have  shocked  the  moral  sense  of  the 
people  of  the  United  States,  have  l)een  a  disgrace  to  Christian  civilization,  culminat- 
ing, as  they  have,  in  the  destniction  of  a  United  States  battle  ship  with  two  hundred 
and  sixty-six  of  its  officers  and  crew,  while  on  a  friendly  visit  in  the  harbor  of 
Havana,  and  can  not  longer  be  endured,  as  has  been  set  forth  by  the  President  of 
the  United  States  in  his  message  to  Congress  of  April  eleventh,  eighteen  hundred 
and  ninety-eight,  upon  which  the  action  of  Congress  was  invited:  Therefore, 

Resolved  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America  in 
Congress  assembled^ 

First.  That  the  people  of  the  island  of  Cuba  are,  and  of  right  ought  to  l>e,  free 
and  independent 
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Becond.  That  it  iH  the  duty  of  the  United  States  to  demand,  and  the  Grovemment 
of  the  rnite<l  Htates  doeH  hereby  demand,  that  the  Government  of  Spain  at  once 
relitHiuiKh  itN  authority  and  government  in  the  island  of  Cuba  and  withdraw  its 
land  and  naval  fonn^  from  Culia  and  Cuban  waters. 

Thinl.  That  the  President  of  the  United  States  be,  and  he  hereby  is,  directed  and 
emiK>werc<i  to  use  the  entire  land  and  naval  forces  of  the  United  States,  and  to  call 
into  the  adual  service  of  the  Unite<l  States  the  militia  of  the  several  States,  to  such 
extent  as  may  l)e  necessary  to  (!arry  these  resolutions  into  effect. 

Fourth.  That  the  Unittnl  States  hereby  disclaims  any  disposition  or  intention  to 
exen'iw^  wivertMgnty,  jurisdiction,  or  control  over  said  island  except  for  the  pacifica- 
tion then>of,  and  asserts  its  determination,  when  that  is  accomplished,  to  leave  the 
^vennnent  and  control  of  the  island  to  its  people. 

Approve<l  April  20,  1898. 

(30th  U.  S.  Stats.,  pp.  7:^,  739.) 

Let  iiH  suppose  that  the  Crown  of  Spain  had  seen  fit  to  peaceably 
reliiuiuish  sovereignty  in  Cuba  and  turn  over  it«  subjects  in  the  island, 
their  personal  and  propertj'  rights,  and  the  public  property  l)elonging 
to  the  Spanish  Government  situate  In  Cuba,  to  the  care  of  the  United 
Stat4»s,  relying  upon  the  declaration  of  Congress  that  the  United  States 
would  a(H*oniplish  the  pacificMion  of  the  island  and  ere^t  therein  a 
stable,  indei)endent  government.  Would  not  the  commander  in  chief 
of  tin*  military  force  charged  with  carrying  out  such  declaration  right- 
fully (»xt»rcise  such  ix)wers  of  a  belligerent  as  were  necessary  to  accom- 
plish the  undertaking? 

Instead  of  pursuing  the  course  supposed,  Spain  elected  to  go  to  war. 
Congress  thtTeuiK)n  declared  the  war  existing,  by  the  passage  of  the 
foUowing  iu*t: 

AN  ACT  (hH'lttriUK  that  war  cxlHtH  lK'twtH.«ii  th*'  Unltwi  StHten  of  America  ami  the  Kingdom  of  Simin. 

lit'  it  t'narti'd  by  the  Senate  ami  Houtm  of  Hepreaentatives  of  the  United  States  of  America 
III  ( \niijn'M  <M^m/>/<  (/, 

First.  That  war  Iks  and  the  same  is  hereby,  dei'lared  to  exist,  and  that  war  has 
existeil  siiuv  the  tweiity-lirst  day  of  April,  Anno  Domini  eijjhteen  hundred  andninety- 
eijjljt.  inchidin^  said  day,  l)etwiH.'n  the  Unitetl  States  of  Amer^pa  and  the  Kingdom  of 
S|tain. 

Sirond.  That  tlie  Pnwtlent  of  the  I'nitinl  States  l>e,  and  he  hereby  is,  direeteil  and 
eniiHUMTtHl  to  iis*»  tlie  entire  land  and  naval  fortvs  of  the  l''nite<l  States,  and  to  call 
into  the  actual  si»rviiv  of  the  I'nitiKi  States  the  militia  of  the  several  States,  to  such 
extei't  as  may  U'  neet»ssjiry  to  earry  this  aet  into  effect. 

Approvisl  April  25,  1S98. 

[imh  V.  S.  Stats.,  p.  'MH.) 

As  directed  to  do  by  this  act,  the  Commander  in  Chief  of  the  Army 
and  Navy  i>nK*eedtHl  to  carry  on  the  war  so  declared  to  exist,  and  com- 
lulled  Spinish  soveriMgnty  to  withdniw  from  Cuba  and  the  Govern- 
ment of  S|nun  to  sue  for  t>t^a(H\  This  war  was  a  mere  incident  to  the 
accomplishment  of  the  purtx>ses  declared  by  the  Congressional  resolu- 
tion of  April  *J0,  1SS»S.  It  was  an  ol>stacle  encountered  by  the  Com- 
uuinder  in  Chief  in  i^jirrying  out  the  order  given  him  by  Congress  in 
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said  resolution.  But  said  order  was  not  complied  with  nor  the  work 
ended  to  which  the  people  of  the  United  States  had  devoted  the  Army 
and  Navy,  when  Spanish  sovereignty  was  expelled.  The  pacification 
of  the  island  was  yet  to  be  effected.  The  prejudices,  animosities, 
hatreds,  strifes,  resulting  from  many  years  of  internal  warfare,  were 
to  be  allayed  and  the  inhabitants  molded  into  a  homogeneous  whole 
on  which  the  foundations  of  a  nation  might  rest,  and  thereafter  a 
government  constructed  which  would  give  to  the  island  and  its 
inhabitants  peace,  prosperity,  and  the  largest  degree  of  liberty  consist- 
ent with  the  maintenance  of  individual  rights  and  collective  tran- 
quillity. 

As  from  time  to  time  the  sovereignty  of  Spain  was  forced  to  aban- 
don the  various  sections  of  said  island  and  the  territor}-  l>ecame 
subject  to  military  occupation  by  the  forces  of  the  United  States, 
there  was  installed  a  government  of  civil  affairs  in  said  sections, 
whereby  was  maintained  the  protection  of  individual  and  property 
rights  for  which  governments  are  established.  Eventually  said  gov- 
ernment extended  over  the  entire  island. 

If  the  doc*trine  h  correct  that  a  military  government  is  a  substitute, 
ad  interim^  for  sovereignty,  and  further,  that  the  purposes  for  which 
the  military  forces  of  the  United  States  were  sent  into  Cuba  are 
uncompleted,  it  would  seem  to  follow  that  siiid  military  government 
may  properly  exercise  the  rights  of  a  belligerent  without  regard  to 
the  fact  that  the  war  has  ended.  * 

Speaking  of  the  powers  exercised  by  the  officer  in  command  in 
Texas  under  the  reconstruction  acts,  the  supreme  court  of  Texas  say: 

In  Texas  this  officer  exercised  jwwere  legislative  and  executive,  if  not  judicial. 
(Daniel  v.  Hutcheson,  86  Texas,  57.) 

In  the  same  case  the  court  say: 

That  the  State  was  governed  by  military  law,  even  though  its  own  laws  may  to 
some  extent  liave  been  recognized  and  administered,  must  be  considered  an  estab- 
lished fact. 

The  i)ower  of  the  United  States  Government  to  impose  such  a  rule  upon  the  State 
must  be  recognized  as  fully,  under  the  facts  existing,  as  though  Texas  liad  thereto- 
fore been  an  independent  sovereignty,  having  no  relation  to  the  United  States  than 
that  usually  sustaine<l  by  one  independent  nation  to  another. 

Civil  war  had  existed  of  magnitude  seldom  exceeded,  resulting  in  the  overthrow 
by  force  of  arms  of  the  cause  the  State  had  espoused  and  the  occupation  of  her  ter- 
ritory by  a  hostile  army. 

This  occupancy  was  continucki,  and  under  the  laws  of  war  furnished  ground  for 
the  establishment  of  military  law.     (66  Texas,  p.  60. ) 


•In  letter  to  Secretary  of  War,  dated  September  8,  1900,  the  Attorney-CJeneral 
says:  **Cuba,  therefore,  rightly  continues  to  be  govemeil  under  the  law  of  l^elligerent 
right.  ♦  *  *  According  to  the  law  of  l>elligerent  right  *  *  *  the  conqueror 
may  make  such  new  laws,  rules  and  regulations  as  he  sees  tit."     (See  />o»^,  370. ) 
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In  another  case  the  supreme  court  of  Texas,  in  speaking  of  the 
reconstruction  acts,  ss^y: 

The  National  Legislature  used  its  legitimate  powers  with  moderation  and  magna- 
nimity, endeavored  to  encourage  the  formation  of  republican  governments  in  these 
States  and  bring  the  people  back  to  a  due  appreciation  of  the  law  and  of  the  liberty 
which  is  secured  to  the  free  enjoyment  of  every  citizen  under  the  Constitution.  (33 
Texas,  570.) 

It  is  true  that  the  authority  to  exercise  the  legislative  and  judicial 
authority  was  conferred  upon  the  officers  in  command  of  the  several 
military  districts  created  by  the  reconstruction  acts,  by  Congress;  yet 
when  the  war  powers  of  the  nation  are  called  into  action,  the  Com- 
mander in  Chief  of  our  military'  forces  may  confer  a  like  authority,  in 
territory  affected  bj'  military  operations,  upon  the  military  commanders. 


IV. 

SHOULD  COKOBE88  BB  IKYOKBD  TO  A88U1CB  DIBBCTIOK  AKO  COHTBCL  DT  THB 
COHBUCT  OF  THB  MILITABT  Q0VBBNMB5T  OF  CUBA1 

If  the  President  of  the  United  States  were  not  the  Commander  in 
Chief  of  the  Army  and  Navy,  he  would  have  little,  if  any,  authority 
to  participate  in  the  government  of  civil  affairs  in  Cuba.  Such  author- 
ity as  he  possesses  in  connection  with  said  government  belongs  to  and 
is  to  be  exercised  by  the  Commander  in  Chief  of  the  military  forces  of 
the  United  States.  This  results  from  the  fact  that  the  only  powers  of 
the  United  States  which  anyone  is  authorized  to  exercise  in  the  island 
of  Cuba  are  the  war  powers  of  this  nation;  and  the  only  instrument  or 
agency  of  the  United  States  authorized  by  Congress  or  by  our  theory 
of  government  to  exercise  said  war  powers  in  Cuba  is  the  military  arm 
or  branch  of  the  Government  of  the  United  States. 

As  a  general  proposition,  it  is  true  that  wherever  the  sovereignty 
of  the  United  States  attaches  the  Congress  may  prescribe  the  ways 
and  means,  the  manner,  and  methods  by  which  such  sovereignty  is 
to  be  asserted. 

This  presents  the  inquiry:  JIas  the  sovereignty  of  the  United  States  - 
attached  to  Cuba  ?  Did  not  the  resolution  of  Congress  passed  April 
20,  1898,  recognize  and  declare  that  the  sovereignty  of  the  island  was 
in  the  people  of  Cuba  and  further  that  the  United  States  disclaimed 
the  right  or  intention  of  securing,  assuming,  or  exercising  sovereignty 
in  Cuba?  Is  not  Congress,  b\'  its  own  acts,  estopped  from  legislating 
in  regard  to  the  affairs  of  civil  government  in  Cuba? 

The  character  of  the  military  government  now  being  maintained  in 
Cuba  has  ])een  discussed  at  length  for  the  purpose  of  showing  that  it 
continues  to  derive  its  powers  from  the  laws  and  usages  of  war,  if  not 
jlagnmie^  at  least  vondum  censante  hello.  If  this  proposition  is  correct, 
it  follows  that  the  Commander  in  Chief  in  conducting  said  government 
exercises  the  right  of  a  belligerent.     In  other  words,  the  oi^mtions  of 
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said  government  are  to  be  considered  as  being  the  same  as  the  military 
operations  of  a  belligerent.  What  power  has  Congress  to  direct  the 
operations  of  our  militar}'  forces  engaged  in  the  conduct  of  a  war  in 
a  foreign  country  if 

Chief  Justice  Chase,  in  the  minority  opinion  in  Ex  parte  Milligan, 
said  (4  Wall.,  139): 

Congress  has  the  power  not  only  to  raise  and  support  and  govern  armies,  but  to 
declare  war.  It  has,  therefore,  the  i)ower  to  provide  by  law  for  carrj^ing  on  war. 
This  power  necessarily  extends  to  all  legislation  essential  to  the  prosecution  of  war 
with  vigor  and  success,  except  guch  as  interferes  with  the  command  of  the  forces  and  t}ie 
conduct  of  campaigns.  That  power  and  duty  belong  to  the  President  as  Commander 
in  Chief.  Both  these  powers  are  derived  from  the  Constitution,  but  neither  is  defined 
by  that  instrument.  Their  extent  must  be  determined  by  their  nature  and  by  the 
principles  of  our  institutions. 

The  power  to  make  the  necessary  laws  is  in  Congress;  the  power  to  execute  in  the 
President.  Both  powers  imply  many  subordinate  and  auxiliary  powers.  Each 
includes  all  authorities  essential  to  its  due  exercise.  But  neither  can  the  President, 
in  war  more  than  in  peace,  intrude  upon  the  proper  authority  of  Congress,  nor  Con^ 
gress  upon  the  proper  authority  of  the  President. 

Of  necessity,  a  military  government  resorts  to  martial  rule,  or  mar- 
tial law.  Should  Congress  undertake  to  legislate  for  a  military  gov- 
ernment and  prescribe  the  rules  and  regulations  of  its  conduct.  Congress 
would  enter  upon  the  dangerous  undertaking  of  giving  to  martial  law 
the  sanction  and  fixed  character  of  legislative  enactment.  Under  our 
theory  of  government  martial  rule,  whether  exercised  by  a  military 
government  or  the  military  arm  of  a  civil  government,  arises  from 
necessity,  ceases  with  the  necessity,  and  during  its  continuance  its  every 
act  must  be  justified  by  necessity.  Herein  is  to  be  found  the  safeguard 
against  the  arbitrary  exercise  of  militarj'  power  in  time  of  martial  rule. 
The  military  person  exercising  power  under  martial  rule  is  liable  to  be 
called  before  the  courts,  after  martial  rule  has  ceased,  and  required  to 
justify  his  action  by  showing  the  necessity  therefor  or  respond  in 
damages. 

In  Mitchell  v.  Harmony  (13  How.,  115,  134)  the  court  say: 

But  we  are  clearly  of  opinion  that  in  all  of  these  cases  the  danger  must  be  imme- 
diate and  impending,  or  the  necessity  urgent  for  the  public  service,  such  as  will  not 
admit  of  delay  and  where  the  action  of  the  civil  authority  would  be  too  late  in  provid- 
ing the  means  which  the  occasion  calls  for.  It  is  impossible  to  define  the  particular 
circumstances  of  danger  or  necessity  in  which  this  power  may  be  lawfully  exercised. 
Every  case  must  depend  on  its  own  circumstances.  It  is  the  emergency  that  gives 
the  right,  and  the  emergency  must  be  shown  to  exist  before  the  taking  can  be  justified. 

But  if  Congress  has  the  authority  and  shall  exercise  it  and  make 
martial  rule  the  subject  of  legislation,  then  the  justification  of  the  acts 
of  persons  enforcing  martial  rule  becomes  a  question  of  law  and  not  of 
necessity.  The  legislative  act  would  be  a  justification  which  could  not 
be  impeached,  and  the  person  injured  would  be  without  remedy. 
(Cooley's  Constitutional  Law,  p.  148;  Griffin  v.  Wilcox,  21  Ind.,  370; 
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Johnson  r.  Jones,  44  111.,  142;  Hare's  American  Constitutional  Law, 
vol.  2,  p.  968;  Ponieroy's  Constitutional  Law,  sec.  709  et  seq.) 

If  Congress  regulates  the  exercise  of  that  military  power  over  civil 
rights  which  we  call  martial  law,  the  military  person  who  acts  within 
the  limits  of  such  legislation  would  be  protected  by  it,  for  the  act  of 
Congress  would  be  an  exercise  of  its  political  power,  and  the  necessity 
therefor  or  the  expediency  thereof  could  not  be  inquired  into  by  the 
coui-ts. 

Bennett's  edition  of  Pomeroy's  Constitutional  Law  lays  down  the 
rule  as  follows: 

This  military  law — or,  in  other  words,  this  code  of  positive,  enacted,  statutory  rules 
for  the  government  of  the  land  and  naval  forces — is  something  very  different  from 
martial  law,  which,  if  it  exists  at  all,  is  unwritten,  a  part  and  parcel  of  the  means 
and  methods  by  which  the  Commander  in  Chief  may  wage  effective  war,  something 
above  and  beyond  the  jurisdiction  of  Congress;  for  that  body  has  no  direct  authority 
over  the  actual  conduct  of  hostilities  when  war  has  been  initiated.     (Sec.  469,  p.  385. ) 

The  same  author  further  says: 

When  actual  hostilities  have  commenced,  either  through  a  formal  declaration 
made  by  Congress  or  a  belligerent  attack  made  by  a  foreign  government  which  the 
President  must  repel  by  force,  another  branch  of  his  function  as  Commander  in 
Chief  comes  into  play.  He  wages  war;  Congress  does  not.  The  Legislature  may,  it 
is  tnie,  control  the  course  of  hostilities  in  an  indirect  manner,  for  it  must  bestow  all 
the  military  means  and  instruments;  but  it  can  not  interfere  in  any  direct  manner 
with  the  actual  belligerent  operations.  Wherever  be  the  theater  of  the  warlike 
movements,  whether  at  home  or  abroad,  whether  on  land  or  on  the  sea,  whether 
there  l)e  an  invasion  or  a  rebellion,  the  President  as  Commander  in  Chief  must  con- 
duct those  movements;  he  possesses  the  sole  authority  and  is  clothed  with  the  sole 
responsibility.     (Sec.  706,  p.  591.) 

PHILIPPINE  ARCHIPELAGO. 

The  Philippine  Archipelago  was  not  included  in  the  Congressional 
resolution  approved  April  20, 1898,  and  the  military  government  estab- 
lished in  those  islands  was  originally  an  instrument  for  promoting  the 
war  with  Spain.  Although  the  United  States  has  acquired  the  rights 
of  sovereignty  over  those  islands,  it  has  not  entered  into  peaceable  and 
undisputed  possession  thereof.  In  establishing  that  possession  it 
encounters  an  armed  insurrection,  against  which  it  is  conducting  mili- 
tary operations  and  with  the  forces  of  which  it  is  engaged  in  active 
hostilities.  The  military  government  of  the  islands  has  been  continued 
and  is  now  utilized  as  a  means  of  suppressing  said  armed  insurrection, 
and  therefore  is  authorized  to  exercise  the  rights  of  a  belligerent. 


The  Secretary  of  War  approved  the  views  set  forth  in  the  foregoing 
report,  and  the  policy  of  the  War  Department,  in  respect  of  said  mili- 
tary governments,  has  accorded  with  the  principles  discussed  and  con- 
clusions reached  therein. 
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[Case  No.  1444,  Division  of  Insular  Affairs,  War  Department.] 

LEGAL  STATUS  07  THE  TEEBITOET  AHD  nrHABITANTS  07  THE 
ISLAITDS  ACaxriEED  BY  THE  TTNITED  STATES  DTTBING  THE 
WAR  WITH  SFAIir,  COHSIDEBED  WITH  EE7EEEHCE  TO  THE 
TEBBITOEIAL  BOUNDAEIES,  THE  COHSTITIJTION,  AlTD  LAWS 
07  THE  TTHITED  STATES. 

[SubmitiiKi  February  12, 1900.  Printed  tm  a  War  Department  publication  by  order  of  the  Secretary  of 
War.  Printe«i  as  a  Senate  Document  (two  editions)  by  order  of  the  Senate,  Fifty-sixth  Congrress, 
first  session.  Doe.  No.  234.  By  order  of  the  House  of  Representatives  (Res.  No.  197,  Fifty-sixth  CJon- 
gress)  10,000  additional  copies  were  printed  for  the  use  of  the  House.] 

Sir:  In  re.sponse  to  your  request,  1  have  the  honor  to  report  upon 
the  following  questions  of  law: 

1.  Have  the  territorial  boundaries  of  the  United  States  been  extended 
to  embrace  the  islands  of  the  Philippine  Archipelago,  the  island  of 
Guam,  and  the  island  of  Porto  Rico? 

2.  Are  said  islands  and  their  inhabitants  lx)und  and  benefited,  privi- 
leged and  conditioned  by  the  provisions  of  the  Constitution  of  the 
United  States? 

3.  Has  the  Congress  of  the  United  States  jurisdiction  to  legislate  for 
said  islands  and  their  inhabitants? 

4.  Must  such  legislation  conforui  to  the  constitutional  requirements 
regarding  territory  within  the  boundaries  of  the  several  States  of  the 
United  States  and  citizens  domiciled  therein? 

The  power  to  extend  or  contmct  the  territorial  boundaries  of  the 
United  States  is  vested  in  the  political  branch  of  our  Government, 
to  wit,  the  two  Houses  of  Congress  acting  with  the  approval  of  the 
Executive.  It  is  not  to  be  exercised  bv  the  President,  either  as  Chief 
Executive  or  as  Commander  in  Chief  of  the  military  forces.  The  terri 
torial  })oundaries  of  the  United  States  do  not  advance  with  its  success^ 
ful  armies  nor  retire  before  an  invading  foe.  (Fleming  et  al.  v,  Page» 
9  How.  (U.  S.),  603;  United  States  v.  Rice,  4  Wheat.  (U.  S.),  246.) 

The  United  States  derives  the  right  to  acquire  territory  from  the 
fact  that  it  is  a  nation;  to  speak  more  definitely,  a  sovereign  nation. 
Such  a  nation  has  an  inherent  right  to  acquire  territory,  similar  to  the 
inherent  right  of  a  person  to  acquire  property.  (American  Ins.  Co. 
V.  Canter,  1  Peters,  542;  Mormon  Church  v.  United  States,  136  U.  S., 
1,  42.) 

In  fact,  the  territory,  i.  e.,  the  stretch  of  country,  when  acquired 
by  conquest,  treat}',  or  discovery,  is  at  first  a  possession  appertaining 
or  property  belonging  to  the  United  States.  The  subsequent  erection 
therein  of  a  political  entity  or  government,  whether  State  or  Territo- 
rial, and  the  bestowal  of  citizenship  upon  the  inhabitants  are  acts  of 
grace  on  the  part  of  the  new  owner  or  sovereign.     Such  acts  of  grace 
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are  sometimes  stipulated  for  with  the  former  sovereign,  as  was  the  case 
in  the  instances  of  Loiiisiima  and  Upp^?r  CHlifornia,  or  omitted,  as  in 
the  instance  of  the  islands  lately  surrendered  by  Spain. 

The  opportunity  to  extend  the  boundaries  of  the  United  States  may 
be  afforded  Con^^ress  by  the  successful  conduct  of  a  war  by  the  Execu- 
tive as  the  Commander  in  Chief  of  the  Army  and  Navy,  as  in  the  war 
with  Mexico;  or  by  diplomatic  negotiations,  as  in  the  instance  of 
Louisiana;  or  by  the  proffer  of  the  constituted  authorities  of  the  terri- 
tory, as  of  Texas  and  the  Hawaiian  Islands;  or  by  discovery,  as  of  the 
Navassa  Island;  or  by  prior  and  long-continued  occupation,  as  of 
Oregon. 

The  opportunity  being  afforded  Congress,  that  Ixjdy  acts  as  its  dis- 
cretion determines.  It  may  accept  or  reject  as  it  sees  fit.  It  wa« 
only  after  several  3'eai'8  of  deliberation  that  Congress  completed  the 
transfer  of  the  Florida^  and  utterly  rejected  the  proffer  of  Santo 
Domingo. 

During  the  progresis  of  the  debate  in  the  House  on  the  Louisiana 
purchase  treaty  Mr.  G.  Griswold  said: 

If  the  right  of  extending  our  territory  t>e  given  by  the  Constitution  it«  exercise 
is  vested  in  the  legislative  branches  of  the  Government.  (Annals  of  Congresa,  1803-4, 
p.  433. ) 

John  Randolph,  of  Virginia,  said: 

If  the  Govemnient  of  the  Unite<l  States  poBseea  the  eongtitutional  power  to 
acquire  territory  from  foreign  fjtate^,  the  ExeeutivCj  ss  the  organ  by  which  we  com- 
munic4ite  with  such  states,  must  l)e  the  prime  agent  in  ne^*otiating  siieh  an  acx^uiai- 
tion.  Coneedinji,  then,  that  the  power  of  conhrming  this  act  anii  unncjrint^  to  the 
United  StatiM  the kirilf/nj  thm  acfjtiired  uUimuhhj  re^n  mfh  CV>n^r<«?t  *  ♦  «,  ( Annals 
of  Congreae,  1803-4,  p.  436.) 

Congress,  having  determined  to  accept  the  proffer  of  territory,  may 
follow  one  of  several  procedures.  In  the  instance  of  Texa.s  the  course 
pur!5ued  was  to  incorporate  the  existing  State  into  the  Union  upon  a 
footing  of  equality  with  the  other  States  thereof.  In  the  ini^taoce  of 
the  Hawaiian  Islands  the  right  was  exercised  by  pay^^ing  a  joint  reso- 
lution. In  other  in^^tances  the  acquisition  of  territory  was  made  by 
means  of  treaties  duly  negotiated  and  thereafter  ratitied  b}'  the  Senate, 
approved  by  the  Executive,  an  exchange  of  ratifications  had  and  proc- 
lamation made,  whereby  the  United  States  beaime  bound  and  its 
national  honor  pledged  to  carry  out  the  stipulations  of  the  treaty.  But 
in  many  respects  a  treaty  is  not  self -ope  rating. 

It  frequently  happens  that  a  treaty  stipulates  for  that  which  can  only 
be  accomplished  by  Congressional  enactment;  in  which  case  Congress, 
i.  e.,  the  Senate  and  House  of  Representatives,  must  exercise  the 
powers  of  legislation  in  regard  thereto  before  such  stipulation  is 
effective.  The  ratification  of  a  treaty  by  the  Senate  creates  a  contract 
but  does  not  execute  it.  When  a  treaty  requires  legislative  enact- 
tuents  before  it  can  l>ecome  operative  it  will  take  effect  as  a  national 
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compact  on  being  proclaimed,  but  it  can  not  l^ecome  operative  as  to 
the  partk'ular  engagements  until  the  requisite  legislation  has  taken 
place*  (Foster  et  aL  v.  Neilson,  2  Peters,  253,  314-315;  United  States 
t\  Arredondo,  0  Peters,  601,  T3-J^T35;  Op.  Atty.  Gen.,  vol.  r.,  p.  750; 
also  id.,  p.  :il*ti.) 

The  treaty  with  Great  Britain,  Lcmdon,  1704,  negotiated  by  Jay 
during  Washington's  Administration,  was  the  first  eoncloded  with  a 
foreign  power  by  the  United  States  under  its  present  foi-ni  of  govern- 
ment. After  its  ratitieation  this  treaty  was  comniunieated  to  Congress 
for  the  information  and  guidance  of  that  l>ody  in  preparing  the  legis- 
lation uecessary  to  render  the  treaty  effective.  The  House  uf  Kepre- 
eentatives  took  the  position  that  the  assent  of  that  body  was  necessaiy 
to  the  validity  of  a  treaty.  This  was  eontro\'erted  hy  President  Wiush- 
ington,  and  rece.de<l  from  by  the  House.  (Annals,  first  session  Fourth 
Congress,  pp.  75^*-77ii.)  Subsequently  a  resolution  was  introduced  in 
the  House  that  provision  for  rendering  the  treaty  effective  slrould  Ije 
nuide  by  law  duly  enacted.  This  gave  rise  to  an  animated  debate,  but 
the  resohttion  passed  by  a  vote  of  51  to  4S.  (Annals,  fii"st  session 
Fourth  Congress,  p.  040.) 

This  question  was  also  discussed  in  connection  with  the  legislation 
for  carrying  into  effect  the  treaty  relating  to  the  purchasp»  of  Louisiana* 
(Annals,  first  session  Eighth  Congress.) 

In  LSIO  the  Senate  passed  an  act  to  carry  into  effect  the  commercial 
convention  of  1815  with  Great  Britain.  The  act  provided  that  so  much 
of  any  existing  act  as  might  be  t-ontrary  to  the  provision>  of  the  con- 
vention should  cease  to  be  of  force  and  effect.  The  House  parsed  an 
act,  in  several  section!*,  ena(*ting  tteritttlm  the  provisions  of  the  treaty. 
The  Senate  claimed  that  the  treaty  was  operative  of  itself,  and  tht^re- 
fore  the  ai'l  should  tw?  declaratory  only.  The  House  insisted  that  leg- 
islation was  necessary  to  carry  it  into  effect.  Each  l>ody  refused  to 
recede.  A  conference  conmiittee  agreed  upon  a  bill  which  w^as  then 
enacted.  (3  U.  S.  Stat.  L.,  255.)  The  print^iple  upon  which  an 
agreement  was  reached  was  reported  to  the  House  as  follows: 

Your  roamiiUee  iin<lerHtiMxl  tlie  romniittee  t«f  the  J^enate  to  admit  the  pritu-iple 
c<>nteinJe<!  for  by  the  ilfnis4:*  I  hat  while  Siiiiie  treaties  inij^ht  not  retail  ire,  other.-?  iiuiy 
re<|iijre,  kvi^l*'^ti\<^  provisitui  to  earry  them  into  e fleet;  that  the  deeisioti  of  tlie  <|iMi«- 
tiiiii  how  fur  wieli  provij^ioi^  wa><  net^essary  iinj^t  l»e  ftnm<le<t  upon  the  {>e«-'uliar  ehar- 
acter  of  the  treaty  itseU.     ( Annals,  first  eession  Fourteenth  Congresn,  p.  M. } 

The  sub]ect  was  again  before  Congress  w  hen  the  bill  making  appro- 
priations for  the  purchase  of  Alaska  was  under  consideration  (1,  2,  3, 
4,  and  5,  (ilobe,  second  sjession  Fortieth  Congress),  and  was  disposed 
of  liy  the  House  accepting  from  a  conference  committee  a  preamble 
reciting  that  the  stipuhitions  of  the  ti^eaty '*  that  the  United  States 
shall  accept  of  such  cession  ♦  *  ♦  can  not  l>e  carried  into  full  force 
and  effect  except  l)y  legislation,  to  w  liirh  the  consent  tjf  lK)th  Houses 
of  Congress  is  necessary.'*     (lo  U.  S.  Stat.,  1^8,) 
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so 

a  lawful  government,  but  also  a  government  of  law,  and  that  law  is — 
to  quote  Blackstone — 

a  rule  of  civil  conduct  prescribed  by  the  supreme  power  of  the  state;  *  *  *  not 
a  tranwient,  Hud<ien  order  from  a  superior  to  or  concerning  a  particular  person,  but 
something  permanent,  uniform,  and  universal. 

It  18  also  important  to  ascertain  if  the  head  of  the  military  govern- 
ment of  Porto  Rico  may  exercise  the  powers  of  the  judicial  branch  of 
government.  The  functions  performed  by  the  judiciary  are  essential 
to  good  government,  and  therefore  must  be  performed  in  Porto  Rico. 
The  jurisdiction  to  exercise  judicial  authority  in  territory  to  which  the 
sovereignty  of  the  United  States  has  attached  differs  from  that  of  legis- 
lation, in  that  the  jurisdiction  to  legislate  is  conferred  upon  Congress 
by  the  fact  of  the  sovereignty  attaching,  while  the  Federal  courts  of 
the  United  States,  being  dependent  upon  Congress  for  their  territorial 
and  other  jurisdiction,  must  await  appropriate  action  by  Congress  for 
jurisdiction  over  newly  acquired  territory.  Meanwhile  the  necessity 
for  judicial  action  continues,  and  the  military  government  is  called  upon 
to  meet  the  necessity.  Article  XII  of  the  treaty  of  peace  (1898)  clearly 
contemplates  that  the  ordinary  courts  of  the  prior  government  will 
continue  in  existence,  and  such  is  the  usage  of  nations.  If  these  courts 
are  found  inadequate  to  deal  with  the  domestic  or  internal  situation 
arising  byreiisonof  the  questions  involved  in  the  relations  sustained  by 
the  inhabitants  of  the  island,  infe>^  hc^  I  am  of  opinion  that  the  head 
of  the  military  government  of  the  island  would  be  authorized  to  dis- 
charge the  necessary  functions,  and  to  accomplish  said  purpose  may 
designate  instruments  therefor,  to  wit,  courts.  As  shown  b\'  the  deci- 
sion of  the  Supreme  Court  of  the  United  States,  these  courts  in  Porto 
Rico  could  not  be  authorized  by  the  President  to  pass  upon  rights  pos- 
sessed by  the  United  States,  nor  could  they  be  given  jurisdiction  in 
admiralty  matters.  Their  powers  must  be  confined  to  internal  and 
domestic  matters,  such  as  are  controlled  by  the  laws  regulating  the 
personal  relations  which  the  inhabitants  sustain  to  each  other  as  indi- 
vidual members  of  society. 

Governor  C'laiborne  as  the  head  of  the  military  government  in 
Louisiana  and  Major-General  Jackson  as  military  governor  of  Elast 
and  West  Florida,  in  time  of  peace,  exercised  the  powers  of  the  legis- 
lative and  judicial  branches  of  the  government,  flackson  declared 
enacted  a  large  number  of  statutes,  several  of  which  were  subse- 
quently rejMjaled  by  Congress,  and  as  the  supreme  court  and  chan- 
cellor of  the  territory  he  heard  and  determined  a  number  of  cases 
brought  before  him.  But  it  is  important  to  remember  that  Congress 
by  legislative  enactment  had  authorized  the  exercise  of  the  legislative 
and  judicial  power  by  the  executive  branch  of  the  military  govern- 
ment in  Louisiana  and  Florida. 
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CUBA. 


The  conditions  existing  in  Cuba  diflfer  materially  from  those  pre- 
vailing in  Porto  Rico,  as  do  also  the  powers  of  the  military  government. 

The  sovereignty  of  Spain  has  been  withdrawn  from  Cuba,  but  the 
sovereignty  of  the  United  States  has  not  attached  thereto,  and  the  sov- 
ereignty, declared  by  Congress  to  be  possessed  by  the  people  of  the 
island,  remains  dormant.  Under  these  conditions  the  military  govern- 
ment of  Cuba  continues  to  be  a  substitute  for  sovereignty,  as  though 
the  question  of  sovereignty  were  still  pending  the  outcome  of  a  war. 
It  appears  to  the  writer  that  under  this  condition  the  militar}''  govern- 
ment of  Cuba  ma\'  exercise  such  powers  of  sovereignt}'  as  are  necessary 
for  the  successful  conduct  of  the  internal  affairs  of  government,  sub- 
ject to  the  restraints  imposed  by  the  ideas  and  theories  of  government 
prevailing  under  the  sovereignty  by  which  it  was  created  and  the 
orders  of  the  superior  officials  and  authorities  of  the  sovereignty  by 
which  said  military  government  is  sustained.  (Regulations  for  United 
States  Army,  Art.  VI,  sec.  65.) 

It  must  also  be  considered  that  the  purposes  respecting  Cuba  for 
which  the  war  powers  of  the  Government  of  the  United  States  were 
called  into  activity  and  the  military  forces  of  the  United  States  sent 
into  that  island  are  not  yet  accomplished.  Congress,  in  the  exercise 
of  the  great  sovereign  powers  possessed  by  the  United  States  as  a 
member  of  the  family  of  nations,  directed  the  commander  in  chief  of 
our  military  forces  to  employ  the  militaiy  branch  of  our  Government 
(a)  to  compel  Spain  to  relinquish  sovereignty  in  Cuba;  (5)  to  effect  the 
pacification  of  the  island;  (/•)  to  enable  the  inhabitants  of  Cuba  to 
eshiblish  a  stable,  independent  government. 

These  pui-poses  were  declared  and  the  order  for  their  accomplish- 
ment issued  to  the  commander  in  chief  by  the  adoption  of  the  follow- 
ing re><olution: 

JOINT  RFISOLrXIOX  for  the  recognition  of  the  independence  of  the  people  of  Cuba,  demanding 
that  the  Government  of  Spain  relinquish  its  authority  and  government  in  the  island  of  Cuba,  and 
to  withdraw  its  land  and  naval  forces  from  Cuba  and  Cuban  waters,  and  diret*tlng  the  President  of 
the  United  States  to  use  the  land  and  naval  forces  of  the  United  States  to  carry  these  resolutions 
into  effect. 

Whereaa  the  abhorrent  conditions  which  have  existed  for  more  than  three  years 
in  tlie  island  of  Cuba,  ho  near  our  own  boniers,  have  sliocked  the  moral  sense  of  the 
people  of  the  United  States,  have  lx»en  a  disjrrai^  to  Christian  civilization,  culminat- 
ing, as  they  have,  in  the  destniction  of  a  United  States  battle  ship  with  two  hundred 
ami  sixty-six  of  its  officers  and  crew,  while  on  a  friendly  visit  in  the  harlx)r  of 
Havana,  and  can  not  longer  be  endured,  as  has  been  set  forth  by  the  President  of 
the  United  States  in  his  message  to  Congress  of  April  eleventh,  eighteen  hundred 
and  ninety-eight,  upon  which  the  action  of  Congress  was  invited:  Therefore, 

Resolved  by  th^.  Senate  and  Hoxise  of  Bepresei}tatires  of  the  United  States  of  America  in 
Congress  assemhledy 

First.  That  the  people  of  the  island  of  Cuba  are,  and  of  right  ought  to  be,  free 
and  independent. 
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Second.  That  it  is  the  duty  of  the  United  States  to  demand,  and  the  Government 
of  the  United  States  does  hereby  demand,  that  the  Government  of  Spain  at  once 
relinquish  its  authority  and  government  in  the  island  of  Cuba  and  withdraw  its 
land  and  naval  fort*et*  from  Cuba  and  Cuban  waters. 

Third.  That  the  President  of  the  United  States  be,  and  he  hereby  is,  directed  and 
empowered  to  use  the  entire  land  and  naval  forces  of  the  United  States,  and  to  call 
into  the  actual  service  of  the  United  States  the  militia  of  the  several  States,  to  such 
extent  as  may  be  necessary  to  carry  these  resolutions  into  effect. 

Fourth.  That  the  United  States  hereby  disclaims  any  disposition  or  intention  to 
exercise  sovereignty,  jurisdiction,  or  control  over  said  island  except  for  the  pacifica- 
tion thereof,  and  asserts  its  determination,  when  that  is  accomplished,  to  leave  the 
government  and  control  of  the  island  to  its  people. 

Approved  April  20,  1898. 

(30th  U.  S.  Stats.,  pp.  738,  739.) 

Let  us  suppose  that  the  Crown  of  Spain  had  seen  fit  to  peaceably 
relinquish  sovereignty  in  Cuba  and  turn  over  its  subjects  in  the  island, 
their  personal  and  property  rights,  and  the  public  property  belonging 
to  the  Spanish  Government  situate  in  Cuba,  to  the  care  of  the  United 
States,  reWing  upon  the  declaration  of  Congress  that  the  United  States 
would  accomplish  the  pacification  of  the  island  and  erect  therein  a 
stable,  independent  government.  Would  not  the  commander  in  chief 
of  the  military  force  charged  with  carrying  out  such  declaration  right- 
fully exercise  such  powers  of  a  belligerent  as  were  necessary  to  accom- 
plish the  undertaking? 

Instead  of  pursuing  the  course  supposed,  Spain  elected  to  go  to  war. 
Congress  thereupon  declared  the  war  existing,  by  the  passage  of  the 
following  act: 

AN  ACT  declaring  that  war  exist*  lietween  the  United  States  of  America  and  the  Kingdom  of  Si>ain. 

Be  it  enacted  by  the  ^Senate  <md  Ilrmse  of  JiepretieiUativeM  of  the  United  States  of  America 
t?4  Coyigresa  assemffUdy 

First.  That  war  be,  aiid  the  game  is  hereby,  declared  to  exist,  and  that  war  has 
existed  since  the  twenty-first  day  of  April,  Anno  Domini  eighteen  hiindreti  and  ninety- 
eight,  including  said  day,  l^etween  the  Unite<l  States  of  Ameripa  and  the  Kingdom  of 
Spain. 

Secoml.  That  the  President  of  the  Unite<l  States  l)e,  and  he  hereby  is,  directe<l  and 
empowereil  to  use  the  entire  land  and  naval  forces  of  the  Unite<l  States,  and  to  call 
into  the  actual  service  of  the  United  States  the  militia  of  the  several  States,  to  such 
extent  as  may  l>e  necessary  to  carry  this  act  into  effect. 

Approved  April  25,  1898. 

(30th  r.  S.  Stat«.,  p.  3^.) 

As  directed  to  do  by  this  act,  the  Commander  in  Chief  of  the  Army 
and  Navy  proceeded  to  carry  on  the  war  so  declared  to  exist,  and  com- 
pelled Spanish  sovereignty  to  withdraw  from  Cuba  and  the  Govern- 
ment of  Spain  to  sue  for  peace.  This  w^ar  was  a  mere  incident  to  the 
accomplishment  of  the  purposes  declared  by  the  Congressional  resolu- 
tion of  April  20,  1898.  It  was  an  obstacle  encountered  by  the  Com- 
mander in  Chief  in  carrying  out  the  order  given  him  by  Congress  in 
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said  resolution.  But  said  order  was  not  complied  with  nor  tlie  work 
ended  to  which  the  people  of  the  United  States  had  devoted  the  Army 
and  Navy,  when  Spanish  sovereignty  was  expelled.  The  pacification 
of  the  island  was  yet  to  be  effected.  The  prejudices,  animosities, 
hatreds,  strifes,  resulting  from  many  years  of  internal  warfare,  were 
to  be  allayed  and  the  inhabitants  molded  into  a  homogeneous  whole 
on  which  the  foundations  of  a  nation  might  rest,  and  thereafter  a 
government  constructed  which  would  give  to  the  island  and  its 
inhabitants  peace,  prosperity,  and  the  largest  degree  of  liberty  consist- 
ent with  the  maintenance  of  individual  rights  and  collective  tran- 
quillity. 

As  from  time  to  time  the  sovereignty  of  Spain  was  forced  to  aban- 
don the  various  sections  of  said  island  and  the  territory  became 
subject  to  militar}^  occupation  by  the  forces  of  the  United  States, 
there  was  installed  a  government  of  civil  affairs  in  said  sections, 
whereby  was  maintained  the  protection  of  individual  and  property 
rights  for  which  governments  are  established.  Eventually  said  gov- 
ernment extended  over  the  entire  island. 

If  the  doctrine  is  correct  that  a  military  government  is  a  substitute, 
ad  Interim^  for  sovereignty,  and  further,  that  the  puiposes  for  which 
the  military  forces  of  the  United  States  w^ere  sent  into  Cuba  are 
uncompleted,  it  would  seem  to  follow  that  siiid  military  government 
may  properly  exercise  the  rights  of  a  belligerent  without  regard  to 
the  fact  that  the  war  has  ended.* 

Speaking  of  the  powers  exercised  by  the  officer  in  command  in 
Texas  under  the  reconstruction  acts,  the  supreme  court  of  Texas  say: 

In  Texas  this  officer  exercised  powers  legislative  aiid  executive,  if  not  judicial. 
(Daniel  r.  Hutcheson,  86  Texas,  57.) 

In  the  same  case  the  court  say: 

That  the  State  was  governed  by  military  law,  even  though  its  own  laws  may  to 
some  extent  have  l>een  recognized  and  adniinistereti,  must  be  considered  an  estab- 
lished fact. 

The  power  of  the  Unit<?d  States  Government  to  impose  such  a  rule  upon  the  State 
must  be  recognized  as  fully,  under  the  facts  existing,  as  though  Texas  liad  thereto- 
fore been  an  independent  sovereignty,  having  no  relation  to  the  Uniteil  States  than 
that  usually  sustained  by  one  independent  nation  to  another. 

Civil  war  had  existed  of  magnitude  seldom  exceeded,  resulting  in  the  overthrow 
by  force  of  arms  of  the  cause  the  State  had  espoused  and  the  occujtfition  of  her  ter- 
ritory by  a  hostile  army. 

This  occui)ancy  was  continue<l,  and  under  the  laws  of  war  furnished  ground  for 
the  establishment  of  military  law.     (66  Texa«,  p.  60. ) 


•In  letter  to  Secretary  of  War,  date<i  September  8,  1900,  the  Attorney-General 
says:  "Cuba,  therefore,  rightly  continues  to  be  governed  under  the  law  of  belligerent 
right.  *  ♦  *  According  to  the  law  of  belligerent  right  *  *  *  the  conqueror 
may  make  such  new  laws,  rules  and  regulations  as  he  sees  tit."     (See2>o«f.,  370.) 
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In  another  case  the  supreme  court  of  Texas,  in  speaking  of  the 
reconstruction  acts,  say: 

The  National  Legislature  used  its  legitimate  powers  with  moderation  and  magna- 
nimity, endeavored  to  encourage  the  formation  of  republican  governments  in  these 
States  and  bring  the  people  back  to  a  due  appreciation  of  the  law  and  of  the  liberty 
which  is  secured  to  the  free  enjoyment  of  every  citizen  under  the  Constitution.  (33 
Texas,  570.) 

It  is  true  that  the  authority  to  exercise  the  legislative  and  judicial 
authority  was  conferred  upon  the  officers  in  command  of  the  several 
military  districts  created  by  the  reconstruction  acts,  by  Ck)ngress;  yet 
when  the  war  powers  of  the  nation  are  called  into  action,  the  Com- 
mander in  Chief  of  our  military  forces  may  confer  a  like  authority,  in 
territory  affected  by  military  operations,  upon  the  military  commanders. 


IV. 

SHOULD  C0KOSE88  BE  IHYOKEB  TO  ASSUME  BniECTIOK  AITB  COHTBCL  IK  THE 
COHBUCT  OF  THE  KHITABT  OOVEBKXEin?  OF  CUBA! 

If  the  President  of  the  United  States  were  not  the  Commander  in 
Chief  of  the  Army  and  Navy,  he  would  have  little,  if  any,  authority 
to  participate  in  the  government  of  civil  affairs  in  Cuba.  Such  author- 
ity as  he  possesses  in  connection  with  said  government  belongs  to  and 
is  to  be  exercised  by  the  Commander  in  Chief  of  the  military  forces  of 
the  United  States.  This  results  from  the  fact  that  the  only  powei*s  of 
the  United  States  which  anyone  is  authorized  to  exercise  in  the  island 
of  Cuba  are  the  war  powers  of  this  nation;  and  the  only  instrument  or 
agency  of  the  United  States  authorized  by  Congress  or  by  our  theory 
of  government  to  exercise  said  war  powers  in  Cuba  is  the  military  arm 
or  branch  of  the  Government  of  the  United  States. 

As  a  general  proposition,  it  is  true  that  wherever  the  sovereignty 
of  the  United  States  attaches  the  Congress  may  prescribe  the  ways 
and  means,  the  manner,  and  methods  by  which  such  sovereignty  is 
to  be  asserted. 

This  presents  the  inquiry:  Has  the  sovet'eignty  of  the  United  States . 
attacJied  to  Cvha  ?  Did  not  the  resolution  of  Congress  passed  April 
20,  1898,  recognize  and  declare  that  the  sovereignty  of  the  island  was 
in  the  people  of  Cuba  and  further  that  the  United  States  disclaimed 
the  right  or  intention  of  securing,  assuming,  or  exercising  sovereignty 
in  Cuba?  Is  not  Congress,  by  its  own  acts,  estopped  from  legislating 
in  regard  to  the  affairs  of  civil  government  in  Cuba? 

The  character  of  the  military  government  now  being  maintained  in 
Cuba  has  ])cen  discussed  at  length  for  the  pui^pose  of  showing  that  it 
continues  to  derive  its  jx^wers  from  the  laws  and  usages  of  war,  if  not 
flagrante^  at  least  nondiun  cessante  hello.  If  this  proposition  is  correct, 
it  follows  that  the  Commander  in  Chief  in  conducting  said  goverinnent 
exercises  the  right  of  a  belligerent.     In  other  words,  the  operations  of 
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daid  government  are  to  be  considered  as  being'  the  s^ame  as  the  military 
ope i"at tons  of  a  l)ellip*reiit.  What  power  has  Congress  ttt  dirert  the 
o{>eration>f  of  our  military  forces  engaged  in  tht^  eondwt  of  a  war  in 
a  foreign  eoiintrv  if 

Chief  Justice  Cha.se,  in  the  minority  opinion  in  Ev 2i*irtr  Milligan, 
said  (4  Wall,  V^)\ 

Coti^-^resf?  huH  the  iK>\ver  not  only  tu  mii<e and  sapjxjrt  and  govern  armies,  but  to 
declare  war.  It  ha^,  therefore,  the  jKivver  to  provide  hy  law  for  carrying  on  war* 
This  power  necessarily  extends*  to  all  legislation  essential  to  the  prow?<Hition  of  war 
with  vigt)r  and  }?uet*e5»s,  exrrpi  mirk  ii»  intfrferf^n  with  the  ^mmami  0/  tfw  forcta  and  Hit 
conduct  oji'^impnitjhii.  That  power  and  duty  Ijelonj^  to  the  Pre^iilent  as*  Conitiiander 
in  Chief.  Both  theee  powen*  are  derived  from  tlie  Constitution,  hut  neither  is  delineii 
by  that  iiij<tnnnent.  Their  extent  niuj^t  fie  dekrniine<l  hy  their  nature  atid  by  the 
prini'ipleH  of  nur  inHtitutioUii'. 

The  txnver  to  make  the  nec^esf^ary  lavvj*  In  in  Ci>njjre8H;  the  power  to  execute  in  the 
President.  Both  powen^  imply  miiny  s^ubordinate  and  auxiharv  jKiwen*.  Fjuvh 
includee  all  autho^itic^*  es:t*ential  to  its  due  exereiije.  But  neither  ean  the  President, 
in  war  more  than  in  i>eaee,  intrude  upon  the  profjer  authority  of  Congrese,  jior  O^n" 
gtfj^R  tiptm  thf  pmpn'  nttthoyittt  of  the  PrrAfdrnt, 

Of  necessity,  a  military  government  resorts  to  martial  ride,  or  mar- 
tial law.  Should  Congress  undertiike  to  legislate  for  a  militiiry  gov- 
ernment and  prc-^cribc  the  rules  and  regulation8  of  its  conduct,  Congress 
would  enter  ujxjii  the  dangerous  undertaking  of  giving  to  nmrtial  law 
the  sanction  and  fixed  chanicter  of  legislative  enactment*  Under  our 
theory  of  government  iimi'tinl  rule,  whether  exercised  hy  a  military 
government  or  the  military  arm  of  a  civil  government,  arises  from 
necessity,  cea4se8  with  the  necessity,  and  during  its  continuance  its  every 
act  must  Ik*  justitied  by  necesijity*  Herein  is  to  be  found  the  .safeguard 
against  the  arbitrary  exercise  of  military  power  in  time  of  martial  rule. 
The  military  person  exercising  power  under  martial  rule  is  liable  to  be 
called  before  the  courts,  after  martial  ride  has  ccajsed.  and  required  to 
justify  his  action  by  showing  the  necessity  therefor  or  respond  in 
d  II  mages. 

In  Mitchell  i\  Harmony  {13  How.,  115,  1S4)  the  court  say: 

But  we  are  ilearly  of  opinion  that  in  all  of  these  ceases  the  danger  must  be  imme- 
diate am!  imi>endinjr,  or  the  neeej^s-ity  urgent  for  the  pubUc  service,  such  as  will  not 
ajflmit  of  debiy  and  where  the  uetionof  theeivil  authitrity  would  l»e  tCM>  late  iu  proviil- 
ing  the  means  whirli  the  oecaj^ion  ^all^^  i**r.  It  is  impoH.sihh-  to  define  the  i>urticular 
cirfumtftanet,*s  of  danj^er  or  iiet^ess'ity  in  which  this  jxiwer  may  l)e  lawfully  exercised. 
Exery  ns^e  must  tlepend  on  itw  own  circuuu*tuneef*.  It  ir<  the  emergency  that  give« 
the  rightt  and  the  emergency  must  be  Bhown  to  exist  liefore  the  taking  can  be  juBtified. 

But  if  Congress  Inis  the  authority  and  shall  exercise  it  and  make 
martial  rule  the  subject  of  Icgislsitioiu  tiien  the  justilication  of  theucti 
of  pei-sons  enforcing  uiartia!  rule  becomes  a  question  of  law  and  not  of 
necessity.  The  legislative  act  would  be  a  justitication  which  coidd  not 
be  impeached,  and  the  persoti  injured  would  be  without  remedy. 
(CtKjIev's  Constitutional  Law.  p.  148;  Griffin  i\  Wilcox,  21  Ind.,  HTU; 
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Johnson  t\  Jones,  44  111.,  142;  Hare's  American  Constitutional  Law, 
vol.  2,  p.  968;  Pomeroy's  Constitutional  Law,  see.  709  et  seq.) 

If  Congress  regulates  the  exercise  of  that  military  power  over  ci\nl 
rights  which  we  call  martial  law,  the  military  person  who  acts  within 
the  limits  of  such  legislation  would  be  protected  by  it,  for  the  act  of 
Congress  would  be  an  exercise  of  its  political  power,  and  the  necessity 
therefor  or  the  expediency  thereof  could  not  be  inquired  into  by  the 
courts. 

Bennett's  edition  of  Pomeroy's  Constitutional  Law  lays  down  the 
rule  as  follows: 

This  militarj'  law — or,  in  other  woixis,  this  code  of  positive,  enacted,  statutory  rules 
for  the  government  of  the  land  and  naval  forces — is  something  very  different  from 
martial  law,  which,  if  it  exists  at  all,  is  unwritten,  a  part  and  parcel  of  the  means 
and  methods  by  which  the  Commander  in  Chief  may  wage  effective  war,  something 
above  and  beyond  the  jurisdiction  of  Congress;  for  that  body  has  no  direct  authority 
over  the  actual  conduct  of  hostilities  when  war  has  been  initiated.     (Sec.  469,  p.  385. ) 

The  same  author  further  says: 

When  actual  hostilities  have  commence<i,  either  through  a  formal  declaration 
made  by  Congress  or  a  belligerent  attack  made  by  a  foreign  government  which  the 
President  must  repel  by  force,  another  branch  of  his  function  as  Commander  in 
Chief  comes  into  play.  He  wages  war;  Congress  does  not.  The  Legislature  may,  it 
is  true,  control  the  course  of  hostilities  in  an  indirect  manner,  for  it  must  bestow  all 
the  military  means  and  instruments;  but  it  can  not  interfere  in  any  direct  manner 
with  the  actual  belligerent  operations.  Wherever  be  the  theater  of  the  warlike 
movements,  whether  at  home  or  abroad,  whether  on  land  or  on  the  sea,  whether 
there  l)e  an  invasion  or  a  rebellion,  the  President  as  Commander  in  Chief  must  con- 
duct those  movements;  he  possesses  the  sole  authority  and  is  clothed  with  the  sole 
responsibility.     (Sec.  706,  p.  591.) 

PHILIPPINE  ARCHIPELAGO. 

The  Philippine  Archipelago  was  not  included  in  the  Congressional 
resolution  approved  April  20, 1898,  and  the  military  government  estab- 
lished in  those  islands  was  originally  an  instrument  for  promoting  the 
war  with  Spain.  Although  the  United  States  has  acquired  the  rights 
of  sovereignty  over  those  islands,  it  has  not  entered  into  peaceable  and 
undisputed  possession  thereof.  In  establishing  that  possession  it 
encounters  an  armed  insurrection,  against  which  it  is  conducting  mili- 
tary operations  and  with  the  forces  of  which  it  is  engaged  in  active 
hostilities.  The  military  government  of  the  islands  has  been  continued 
and  is  now  utilized  as  a  means  of  suppressing  said  armed  insurrection, 
and  therefore  is  authorized  to  exercise  the  rights  of  a  belligerent. 


The  Secretary  of  War  approved  the  views  set  forth  in  the  foregoing 
report,  and  the  policy  of  the  War  Department,  in  respect  of  said  mili- 
tary governments,  has  accorded  with  the  principles  discussed  and  con- 
clusions reached  therein. 
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[Case  No.  1444,  Division  of  Insular  Affairs,  War  Department.] 

LEGAL  STATUS  OF  THE  TEBBITOBT  AND  IHHABITANTS  OP  THE 
ISLANDS  ACaVISED  BT  THE  UNITED  STATES  DUEINO  THE 
WAS  WITH  SPAIN,  CONSIDESED  WITH  SEFESENCE  TO  THE 
TEBBITOSIAL  BOUNDARIES,  THE  CONSTITUTION,  AND  LAWS 
OF  THE  UNITED  STATES. 

[Submitted  Febniary  12,  1900.  Printed  as  a  War  Department  publication  by  order  of  the  Secretary  of 
War.  Printe<l  as  a  Senate  Document  (two  editions)  by  order  of  the  Senate,  Fifty-sixth  Congress, 
first  session.  Doc.  No.  2S4.  By  order  of  the  House  of  Representatives  (Res.  No.  197,  Fifty-sixth  Con- 
gress) 10,000  additional  copies  were  printed  for  the  use  of  the  House.] 

Sir:  In  response  to  3'our  request,  1  have  the  honor  to  report  upon 
the  following  questions  of  law: 

1.  Have  the  territorial  boundaries  of  the  United  States  been  extended 
to  embrace  the  islands  of  the  Philippine  Archipelago,  the  island  of 
Guam,  and  the  island  of  Porto  Kico? 

2.  Are  said  islands  and  their  inhabitants  bound  and  benefited,  privi- 
leged and  conditioned  b}^  the  provisions  of  the  Constitution  of  the 
United  States? 

3.  Has  the  Congre.ss  of  the  United  States  jurisdiction  to  legislate  for 
said  islands  and  their  inhabitants? 

4.  Must  such  legislation  conform  to  the  constitutional  requirements 
regarding  torritoiy  within  the  boundaries  of  the  several  SUites  of  the 
United  States  and  citizens  domiciled  therein? 

The  power  to  extend  or  contract  the  territorial  boundaries  of  the 
United  States  is  vested  in  the  political  branch  of  our  Government, 
to  wit,  the  two  Houses  of  Congress  acting  with  the  approval  of  the 
Executive.  It  is  not  to  be  exercised  bv  the  President,  either  as  Chief 
Executive  or  as  Commander  in  Chief  of  the  military  forces.  The  terri 
torial  l>oundaries  of  the  United  States  do  not  advance  with  its  success* 
ful  armies  nor  retire  before  an  invading  foe.  (Fleming  et  al.  v.  Page^ 
9  How.  (U.  S.),  608;  United  States  v.  Rice,  4  Wheat.  (U.  S.),  246.) 

The  United  States  derives  the  right  to  acquire  territory  from  the 
fact  that  it  is  a  nation;  to  speak  more  definitely,  a  sovereign  nation. 
Such  a  nation  has  an  inl)erent  right  to  acquire  territor\%  similar  to  the 
inherent  right  of  a  person  to  acquire  property.  (American  Ins.  Co. 
V,  Canter,  1  Peters,  542;  Mormon  Church  /;.  United  States,  136  U.  S., 
1,  42.) 

In  fact,  the  territory,  i.  e.,  the  stretch  of  country,  when  acquired 
by  conquest,  treat}',  or  discovery,  is  at  first  a  possession  appertaining 
or  property  l)elonging  to  the  United  States.  The  subsequent  erection 
therein  of  a  political  entity  or  government,  whether  State  or  Territo- 
rial, and  the  l)estowal  of  citizenship  upon  the  inhabitants  are  acts  of 
grace  on  the  part  of  the  new  owner  or  sovereign.     Such  acts  of  grace 
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are  sometinif^s  stipulated  for  with  the  former  sovereign,  a.s  was  the  case 
in  the  instances  of  Louisiana  and  Upper  California^  or  omitted,  as  in  ^, 
the  instance  of  the  iKland^  lately  .suri'endered  by  Spain.  ^H 

The  opportunity  to  extend  the  teundaries  of  the  United  States  may^^ 
be  afforded  Coni^ress  by  the  siieeessful  eonduet  of  a  war  by  the  Execu- 
tive as  the  Commander  in  Chief  of  the  Anny  and  Navy,  as  in  the  war 
with  Mexico;  or  by  diplomatic  negotiations,  as  in  the  instance  of 
Louisiana;  or  by  the  proffer  of  the  constituted  authorities  of  the  terri- 
tory, as  of  Texas  and  the  Hawaiian  Islands;  or  by  discovery,  as  of  the 
Navassa  Island;  or  by  prior  and  long-continued  occuimtion^  as  ot^m 
Oregon.  ^^ 

The  opix>rtunity  being  afforded  Congress,  that  body  act;*  as  its  dis- 
cretion determines.  It  may  accept  or  reject  as  it  sees  (it.  It  was 
only  after  several  years  of  deli  be  mt  ion  that  C<mgress  completed  the 
transfer  of  the  Florida^  and  utterly  rejected  the  proffer  of  Santo 
Domingo. 

During  the  progress  of  the  debate  in  the  House  on  the  Louisiana 
purcha.se  treaty  Mr.  G.  Gr  is  wold  said:  ^M 

If  the  right  of  extending  our  territory  be  fciven  by  the  Constitution  ite  exerdae 
is  vested  in  the  legiaialive  braticheaof  the  Government.  (Annals  of  Congress,  1803-4^ 
p.  433.) 

John  Randolph,  of  Virginia,  said; 

If  the  Governinent  of  the  Unitetl  States  pofieess  the  conetitntional  power  to 
acquire  territory  from  foreign  Mtate***  the  Executive*  aa  the  organ  by  which  we  com- 
municiite  with  stich  t-tate*',  must  t*e  the  prime  agimt  in  nejfotiating  aueh  an  aajuiei- 
tion,  Cont^edinij,  then,  that  the  power  of  confirming  this  act  and  tttmcein^j  io  the 
Ihikd  Slateit  the  krriionj  thiot  acqtdred  tdtimntely  re^if  with  Congrr$s  *  *  *.  (Annals 
of  Congress,  180:5-4,  p.  -Ilie.) 

Congress,  having  determined  to  accept  the  proffer  of  territory,  may 
follow  one  of  :>everal  procedures.  In  the  instance  of  Texa^^  the  coui-se 
pursued  was  to  incorporate  the  exi?!iting  State  into  the  Union  upon  a 
footing  of  equality  with  the  other  State*!  thereof.  In  the  instance  of 
the  Hawaiian  Island.s  the  right  wan  exercised  by  passing  a  joint  reso- 
lution. In  other  instances  the  aeiiitisition  of  territorj  was  made  by 
means  of  treaties  diily  negotiated  and  thereafter  ra titled  by  the  Senate, 
approved  by  the  Executive,  an  exchange  of  ratilicatious  had  and  proc- 
lamation made,  whereby  the  United  Stiites  became  bound  and  its 
nalionul  honor  pledged  to  carry  out  the  stipulations  of  the  treaty.  But 
in  many  respects  a  treaty  is  not  self -ope  rating. 

It  freqtiently  happen.s  that  a  treaty  stipulates  for  that  which  can  only 
be  accomplished  by  Congressional  enactment;  in  which  case  Congress, 
i.  e.,  the  Semite  and  House  of  Representatives,  must  exercise  the 
powers  of  legislation  in  regard  thereto  before  such  stipulation  is 
effective.  The  ratification  of  a  treaty  by  the  Senate  ermien  a  contract 
but  does  not  execute  it.  When  a  treat v  recpvires  legislative  enaet 
ments  before  it  can  become  operative  it  will  take  effect  as  a  national 
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compact  on  being  proclaiinod,  hut  it  can  not  Ijocome  operative  as  to 
the  purticular  engagements  until  the  requisite  legislation  has  taken 
plaee.  (Foster  et  al.  r.  Xeilson,  2  Peters,  253,  31^815;  United  States 
t\  Arredondo,  6  Peters;,  601,  734^735;  Op.  Attv.  Gen,.  voL  0,  p.  750; 
also  i^L,  p.  :i*^*00 

The  treaty  with  Great  Britain,  London,  1704,  negotiated  by  Jay 
diinng  Wa8hington\s  Administration^  was  the  first  concluded  with  a 
foreign  power  by  the  United  States  under  its  present  form  of  govern^ 
inent.  After  its  ratitieation  this  treaty  was  eoinmunicated  to  Congres,s 
for  the  infornuition  and  guidance  of  that  body  in  preparing  the  legis- 
lation nei'e^sary  to  render  the  treaty  effective.  The  House  of  Kepre- 
sentatives  took  the  position  that  the  assent  of  that  body  was  iiecessaiy 
to  the  mllillty  of  a  treaty.  This  was  controverteil  liy  President  Wash- 
ington, and  receded  from  by  the  House,  {Annals,  drst  session  Fourth 
Congress,  pp.  750-77ii.)  Subsequentlv  a  resolution  was  introduced  in 
the  House  that  provision  for  rendt»ring  the  treaty  effective  should  be 
made  by  law  duly  enacted.  This  gave  rise  to  an  animated  debate,  but 
the  resolution  passed  by  a  vote  of  51  to  48.  (Annals,  first  session 
Fourth  Congress,  p.  %¥).) 

This  ipiestion  was  also  discussed  in  connection  with  the  legislation 
for  carrying  into  effect  the  treaty  relating  to  the  purchai?*^.  of  Louisiana* 
(Annals,  first  session  Eighth  Congress.) 

In  181t>  the  Senate  passed  an  act  to  carry  into  effect  the  commercial 
convention  of  1815  with  (Treat  Britain.  The  act  provided  that  so  much 
of  any  existing  act  as  might  be  contrary  to  the  provisions  of  the  con- 
vention should  i-ease  to  be  of  force  and  effect.  The  House  passed  an 
act,  in  several  sections,  enacting  serhtttm  the  provisions  of  the  treaty* 
The  SenatA:*  claimed  that  the  treaty  was  operative  of  itself,  and  there- 
fore the  act  ."^hould  Iw  declaratory  only.  The  House  insisted  that  leg- 
islation was  necessary  to  carry  it  into  etlect.  Each  body  refused  to 
recede.  A  conference  committee  agreed  upon  a  hill  which  was  then 
enacted.  (3  U.  S.  Stat.  L.,  255.)  The  principle  upon  which  an 
agreement  was  reached  was  reported  to  the  House  as  follows: 

Your  committee  under^tcKxl  flie  i  nmmitlee  of  tUt?  Senate  to  admit  the  print-ipl© 
contemieil  for  by  tlu»  Hnuwe  ttiat  while  nuiie  treatie**  uiiKhl  not  reifiiire,  other*^  may 
n"<jiriri%  Ifgii^lativt*  provision  to  carry  them  into  effini;  tlial  tht*  dt^-iHioM  of  tlin  ^ut^- 
tion  how  far  such  provi(*if*ii  waw  jieceMsary  must  W  foiinde<l  u|ioii  the  ]>et^Qliar  char- 
acterof  the  treaty  itaelf.     (Auiials?,  tir!«t  i*eesion  Fourteenth  Congresp,  p.  36.) 

The  subject  w^as  again  before  Congress  when  the  biil  nuiking  appro- 
priations for  the  purchase  of  Alaska  was  under  consideration  (1,  2,  3, 
4,  and  5,  Globe,  second  session  Fortieth  Congress),  and  was  disposed 
of  by  the  House  accepting  from  a  conference  comnrittee  a  preamble 
reciting  that  the  stipulations  of  the  ti*eaty ''that  the  United  States 
shall  accept  of  saich  cession  *  *  ♦  ean  not  l*e  carried  into  full  force 
and  etfect  except  by  legislation,  to  which  the  cotisent  of  iMjth  Houaes 
of  Congress*  is  necessary/"     {Ih  C  S.  Stat.,  198*) 
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The  repoiii  of  the  conference  committee  was  adopted  by  the  Senate 
and  House  of  Representatives,  and  thereby  Congress  dechires  that  the 
cession  of  territory  to  the  United  States  must  be  effected  by  legisla- 
tive enactment;  that  is,  the  assent  of  both  Houses  of  Congress  must 
be  secured. 

At  the  time  the  Constitution  was  adopted  by  the  thirteen  original 
States  man}'  of  them  claimed  to  own  unoccupied  territory,  in  some 
cases  entirely  detached  from  the  State  itself.  These  claims  were  in 
some  instances  conflicting.  Several  States  claimed  authority  over  the 
same  area.  The  ownership  of  these  western  lands  by  individual  States 
was  distasteful  to  those  States  which  did  not  share  therein,  mainU^  on 
the  ground  that  the  resources  of  the  General  Government,  to  which  all 
contributed,  were  taxed  for  the  protection  and  development  of  said 
regions,  while  the  advantages  inured  to  the  benefit  of  but  a  few.  On 
this  ground  sevenil  of  the  States  refused  to  ratify  the  Constitution 
until  this  matter  had  been  settled  by  the  cession  of  these  ti'acts  to  the 
General  Government. 

Moved  bv  these  arguments  and  by  the  consideration  that  the  conflict 
of  claims  was  pregnant  with  serious  difficulties,  Congress,  by  resolution 
of  October  30,  1779,  requested  sevenil  of  the  States  to  forbear  settling 
or  issuing  warrants  or  gmnts  for  said  lands.  This  was  transmitted  to 
the  ditferent  States.  The  several  States  claiming  to  own  said  lands 
responded  to  this  request  ])y  transfers  of  the  territory  so  claimed  to 
the  General  Government.  The  first  transfer  was  made  by  the  State  of 
New  York  on  March  1,  1781,  and  the  last  by  the  State  of  Georgia 
April  24,  1802.  A  single  instance  will  serve  to  show  the  course  pur- 
sued. Th(^  general  assembly  of  the  State  of  North  Carolina  passed  an 
act  entitled  ''An  act  for  the  purpose  of  ceding  to  the  United  SUites  of 
America  cevtain  western  lands  therein  described." 

Pursuant  to  the  authority  created  by  said  act  Samuel  Johnston  and 
Benjamin  Hawkins,  at  that  time  United  States  Senators  from  North 
Carolina,  executed  a  deed  of  cession  of  said  lands  to  the  United  States 
and  presented  the  same  to  the  Senate  of  the  United  States.  There- 
upon the  Senate  and  House  of  Representatives  passed  '*An  act  to 
accept  a  cession  of  the  claims  of  the  Stjite  of  North  Carolina  to  a 
certain  district  of  western  territory."  This  act  recited  that  "a  deed 
of  cession  having  been  executed,  and  in  the  Senate  oflfored  for  accept- 
ance to  the  United  States  of  the  chunis  of  the  State  of  North  Carolina, 
to  a  district  of  territory  therein  descril^ed,  which  deed  is  in  the  words 
following:     *     *     * 

Be  it  enacted  hf  the  Senate  and  House  of  Jtcjn'i'Hcntativrn  of  the  United  Statts  of  America 
in  Congress  assembled.  That  naid  cieed  be,  and  the  .-aine  is  lu're]>y,  aecepte<l. 

Approved,  April  2.  17IK).     (1  U.  S.  Stat.,  chap,  fi,  pp.  100,  100.) 
It  would  seem  that  if  Congressional  legislation  were  necessary  to 
complete  the  incorporation  of  tcriitory  into  the  United  States  upon 
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transfer  from  one  of  its  component  States,  such  Congressional  action 
would  be  equally  necessary  Where  a  transfer  is  from  a  foreign  State. 

That  it  IS  necessary  to  secure  the  assent  of  Congress  in  order  that 
the  territorial  boundaries  of  the  United  States  may  be  extended  to 
include  the  islands  ceded  by  the  late  treaty  of  peace  with  Spain  (Paris, 
1898),  and  that  said  treaty  does  not  attempt  to  make  such  extension, 
is  made  plain  by  a  comparison  of  said  treaty  with  other  treaties  of 
cession  to  the  United  States  and  the  procedure  followed  in  regard 
thereto. 

The  treaty  for  the  cession  of  Louisiana  contained  the  following 
stipulations  (8  U.  S.  Stat.,  200-202): 

The  Firgit  Consul  of  the  French  Republic,  desiring  to  give  to  the  United  States  a 
strong  i)roof  of  his  friendship,  doth  hereby  cede  to  the  United  iStates,  in  the  name 
of  tlie  French  Republic,  forever  and  in  full  sovereignty,  the  said  territory,  with  all 
its  rights  an<l  ai)purtenances.     *    *    * 

The  inhabitants  of  the  ce<led  territory  shall  l>e  incorporattni  in  the  Union  of  the 
United  States,  and  admitted  as  soon  as  iwssible,  according  to'the  prihcrples  of  the 
Fetleral  Constitution,  to  the  enjoyment  of  all  the  rights,  advantages,  and  immunities 
of  citizens  of  the  Unitetl  States;  and  in  the  meantime  they  shall  be  maintained  and 
protected  in  the  free  enjoyment  of  their  1  liberty,  property,  and  the  religion  they 
profess. 

(Articles  I  and  3,  Treaty  with  France,  1803.) 

The  treat}"  of  amity,  settlement,  and  limits  between  the  United  States 
and  Spain  (ISUJ),  whereb\'  was  confirmed  the  title  of  tlie  United  States 
to  the  expanse  of  country  known  iis  East  and  West  Florida,  contains 
the  following  stipulations  (8  U.  S.  Stat.,  pp.  254  and  256): 

Art.  2.  His  Catholic  Majesty  cedes  to  the  l.^niteil  States,  in  /nil  properhf  and  sov- 
erei<rnty,  all  the  territories  which  belong  to  him  situatcMl  to  the  eastward  of  the 
Mississippi,  known  by  the  name  of  East  and  West  Florida.     *    *    * 

Art.  (5.  The  inhabitants  of  the  territories  which  His  Catholic  Majesty  cedes  to  the 
United  States  by  this  treaty  nhall  he  hirorporatcd  in  the  Cniim  of  the  Vnited  Slates^  as 
soon  as  may  be  consistent  with  the  principles  of  the  Federal  Constitution,  and 
admitted  to  the  enjoyment  of  all  the  privileges,  rights,  and  immunities  of  the  citizens 
of  the  United  States. 

In  the  treaty  of  184S,  whereby  Mexico  relinquished  the  expanse  of 
country  known  as  Upp<M*  California  and  New  Mexico,  resort  was  had 
to  the  simple  plan  of  dtsJfjnating  tlw  nortlieni  ho}u\dnry  (tf  the  Mexican 
Eepubh'r.  The  reason  for  this  was  that  the  United  StJites  took  the 
position  that,  having  taken  and  occupied  the  capital  of  the  Mexican 
Repul)lic,  its  title  was  perfected  by  complete  conquest,  not  only  of 
Upper  California  and  New  Mexico,  but  of  the  entire  Republic,  and 
the  question  to  be  determined  was  how  much  should  be  restored  by 
the  United  Stiites,  not  how  much  should  be  ceded  by  Mexico.  Being 
vanquished,  Mexico  was  obliged  to  assent  to  the  proposition,  and  hence 
the  adoption  of  the  plan  followed.  The  treaty  contained  the  following 
stipulation  (J^  U.  S.  Stat,  980): 

Art.  9.  The  Mexicans  who,  in  the  territories  aforesaid,  shall  not  preserve  the  char- 
acter of  citizens  of  the  Mexican  Republic,  comformably  with  what  is  stipulated  in  the 
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^ng  article,  shall  be  incorporated  into  the  Union  of  the  United  States,  and  be 
i  at  the  proper  time  (to  be  judged  of  by  the  Congress  of  the  United  States) 
r  enjoyment  of  all  the  rights  of  citizens  of  the  United  States,  according  to  the 
principles  of  the  Constitution. 

The  treaty  with  Mexico  (1853),  whereby  the  United  States  acquired 
the  territory  known  as  the  ''Gadsden  Purchase,"  was,  primarily,  a 
stipulation  as  to  boundary.  Article  1  provided  as  follows  (10  U.  S. 
Stat.,  1032): 

The  Mexican  Republic  agrees  to  designate  the  following  as  her  true  limits  with  the 
United  States  for  the  future: 

Then  follows  an  exact  description  of  the  location  of  the  boundarj- 
line  and  how  the  same  shall  be  surveyed  and  marked.  Said  article 
continues: 

The  dividing  line  thus  established  shall,  in  all  time,  be  faithfully  respected  by  the 
two  Governments,  without  any  variation  therein,  unless  of  the  express  and  free  con- 
sent of  the  two,  given  in  conformity  to  the  principles  of  the  law  of  nations  and  in 
accordance  with  the  constitution  of  each  country,  respectively. 

The  treaty  with  Russia  (1867),  whereby  the  United  States  acquired 
Alaska,  contains  the  following  stipulation  (15  U.  S.  Stat.,  539,  541^ 
542): 

Article  1.  His  Majesty  the  Emperor  of  all  the  Russias  agrees  to  cede  to  the  United 
States  *  *  *  all  the  territory  and  dominion  now  possessed  by  his  said  Majesty  on 
the  continent  of  America  and  in  the  adjacent  islands,  the  same  being  contained  within 
the  geographical  limits  herein  set  forth,  to  wit:    *    *    * 

Art.  2.  In  the  cession  of  territory  and  dominion  made  by  the  preceding  article  are 
included  the  rights  of  property  of  all  public  lots,  *  *  *  which  are  not  private 
individual  property. 

Art.  3.  The  inhabitants  of  the  ceded  territory  *  *  *  shall  be  admitted  toAe 
enjoyment  of  all  the  rights,  advantages,  and  immunities  of  citizens  of  the  United 
States.    *    ♦    ♦ 

What  was  accomplished  by  article  1  of  the  treaty  ceding  Alastp^ 
upon  the  treaty  being  ratified  and  exchanged,  is  stated  by  Dawson,  J., 
as  follows  (29  Fed.  Rep.,  205): 

Upon  the  ratification  by  the  President  of  the  United  States,  by  and  with  the  advice 
and  consent  of  the  Senate,  on  the  one  part,  and  on  the  other  by  His  Majesty  the 
Emperor  of  all  the  Russias,  and  an  exchange  of  those  ratifications  *  *  *  the  title 
of  the  soil  in  Alaska  vested  in  the  United  States.  (United  States  r.  Nelson,  29  Fed. 
Rep.,  202,205.) 

The  expression  ''the  title  of  the  soil"  as  here  used  means  the  right 
of  the  sovereign  or  ot  jus  piMicumy  not  the  right  of  a  proprietor  or  of 
jus  privatum. 

The  extension  of  the  boundaries  of  the  United  States  to  include  the 
Hawaiian  Islands  was  accomplished  by  diplomatic  negotiations,  con- 
summated by  the  passage,  by  the  Senate  and  House  of  Representatives^ 
and  approval  by  the  President,  of  a  joint  resolution  reciting  (30  U.  S- 
Stat.,  750)— 

That  said  cession  is  accepted,  ratified,  and  confirmed,  and  that  the  said  Hawaiian 
Islands  and  their  dependencies  be,  and  they  are  hereby,  annexed  as  a  part  of  the 
territory  of  the  United  States  and  are  subject  so  the  sovereign  dominion  thereof. 
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It  would  bo  u  work  of  siiper(*rogation  to  follow  in  detail  the  numer- 
ous acts  of  Congresg  whereby  the  various  provisions  of  thej^e  several 
treaties  were  carried  into  execution  and  the  lioundaries  of  the  United 
States  extended  to  inehide  the  territory  to  whieh  the  treaties  related. 
In  each  instanee*  however*  it  was  areoiiiplisbed  by  soiiiething  more 
than  entering  into  a  treaty,  although  the  manifest  purpose  and  intent 
of  the  acquisition  were  to  include  such  territory  within  our  lx>iindarieg^ 
and  such  action  was  phiinly  contemplated  in  the  treaties* 

The  stipulations  of  the  treaty  with  France  (Ijouis^iana  purchase, 
18()3)  were  made  effective  in  and  upon  the  United  States  by  two  acta 
of  Congres^s.  One  was  ""An  act  to  enable  the  President  of  the  United 
States  to  take  possession  of  the  territories  ceded  by  Fnince  to  the 
United  States  by  the  treaty  concluded  at  Paris  on  the  30th  day  of 
April  last;  and  for  the  temporary  government  thereof,''  approved 
October  3L  1803.     (2  U.  8.  Stats.  ,^  245. ) 

The  other  was  "An  act  authorizing  the  creation  of  a  stock,  to  the 
amount  of  $11,250,WX),  for  the  pur|x>se  of  cany  trig  into  efect  the  con- 
vention of  the  30th  of  April,  1803,  between  the  United  States  of 
ADierica  and  the  French  Republic.  *  *  *,''  approved  November  10, 
1803.     (2  U.  S,  Stats.,  245.) 

The  act  of  October  31,  1803,  was  as  follows; 

Be  it  ermetedbfj  the  Seftatc  and  Hon^e  of  Representniives  of  the  Vmied  States  of  America 
in  t.htujrrMtijtitrmhk'dy  That  the  Freifitlcnt  <"f  the  I'nitef!  Stalew  be,  and  he  t&  hereby, 
authorized  tn  take  ixj^^ession  ol  ami  oiriipy  the  territory  i'e< led  hy  France  to  the 
Unitwl  Statf*!*  Iiy  the  treaty  conckiile^l  at  Pari^  on  the  thirtieth  day  of  April  laFit 
l>etween  the  two  nations;  an^l  that  lie  may  for  that  purpose,  and  in  order  to  iiiaintain 
it]  the  >*aid  territories  the  authority  of  the  United  States,  einpl<jy  any  part  of  the 
Army  and  Navy  of  the  l*ijite<l  States,  and  ^if  the  force  authori/.e<i  hy  an  aet  paMf»ed 
the  third  day  of  Mareh  lant,  intitule*!  '*An  act  <iirectinif  a  detachment  from  the  militia 
of  the  United  Stiite*',  and  for  ereeting  eertain  an?enalt?/*  vv  fiirh  he  may  deeni  neces- 
ear>^  and  *«>  much  i4  tlie  !«um  appropriated  for  the  iiurjMiHe  of  tiirrymir  this  ail  into 
effeet  to  !>e  applied  under  the  dirf-<^tirm  of  the  I*re.Hident  of  tlie  United  fStatea. 

Sec*  2.  And  ^te  it  ftirtin'r  etmrttd^  That  nntil  the  expinition  of  the  present  BeBsion 
of  Congress*,  utiles  provision  for  the  teinjxirary  govenrment  of  the  said  territoHeB  l>e 
so^iner  tnade  hy  Congressman  themihtary,  eiviJ,  and  judicial  powers  exereised  hy  the 
officer??  of  the  exintiriff  government  of  the  same  f«halJ  I m- vested  in  j«uch  jierj^tn  and 
perwmF,  and  shall  he  exercist-d  in  such  manner,  as  the  Prej-klent  <if  the  United  States 
shab  dirert  for  maintainini^  and  protectinif  the  inhabitant©  of  Louisiana  in  the  free 
enjoyment  of  their  hberty^  pro|>erty,  and  relijifion, 

Althougfh  Con^resH  had  thii.s  le^^i^lated  directly  for  Lotiisiana  and 

the  inhatntnnts  of  that  routitry.  President  Jefferson  did  not  eonsider 
the  territory  botiml  and  benefited  by  the  Constitution,  noj"  the  inhabit- 
ants entitled  to  the  ritrht-i,  privilei^^es,  and  imuuinities  guaranteed  l)y 
the  Constitution  to  the  itdiaf>itant,s  of  the  United  States.  Upon  the 
passage  of  the  act  of  Oitober  81,  1S<>3.  Jefferson  sent  eonutiissioners 
to  New  Orleans  to  seen  re  the  transfer  of  pos.session.  He  also  author- 
ized one  of  the  eomniisHioners,  Governor  Claiborne,  to  exerei.se  the 
powers  theretofore  possessed  by  the  Spanish  ^overnor-geneml  and 
the  Spiiiish  intendant  of  the  territory.  Under  the  Spanish  regime 
the  governor-general  of  the  territory  had  almost  royal  authority*     He 
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promulgated  ordinances  which  had  the  force  of  statutes,  appointed 
and  removed  at  pleasure  commandants  over  local  subdivisions  of  ter- 
ritory, and  presided  over  the  highest  court.  The  intendant,  however, 
was  a  counterpoise.  He  acted  as  a  comptroller,  and  payments  could 
be  made  by  the  public  treasurer  onh^  on  his  warrant.  He  was  also 
judge  of  the  courts  of  admiraltj'  and  exchequer.  (See  Pub,  Doc,  8th 
Cong.,  Absti'act  of  Documents  in  the  offices  of  the  Department  of 
State  and  of  the  Treasury,  Nov.,  1803,  pp.  33-41.) 

A  code  of  laws,  many  of  which  were  repugnant  to  the  Constitution 
of  the  United  States  and  the  institutions  of  our  Government,  was  left 
to  be  administered  or  superseded  and  replaced  by  others  at  the  will  of 
one  man,  an  agent  of  the  Executive.  There  was  a  religious  establish- 
ment. Two  canons  and  twenty-five  cumtes  received  salaries  from 
the  public  treasury.  (Pub.  Doc,  8th  Cong.,  Appendix  38.)  All 
travelers,  previou.s  to  circulating  anv  news  of  importance,  were  lx)und 
to  relate  it  to  the  syndic  of  the  district,  who  was  authorized  to  forbid 
its  further  circulation  if  he  thought  such  prohibition  would  ])e  for  the 
public  good.  (Ibid.,  Appendix  71.)  A  son  whose  father  was  living 
could  not  sue  without  his  consent,  nor  persons  belonging  to  a  reli- 
gious order  without  that  of  their  superior.  (Ibid.,  Appendix  28.)  A 
married  woman  convicted  of  adultery  and  her  panuuour  were  to  be 
delivered  up  to  the  will  of  the  husband,  with  the  reserve,  however, 
that  if  he  killed  one  he  must  kill  ]x)th.  (Ibid.,  Appendix  46.)  He  who 
reviled  the  Saviour  or  the  Virgin  Mary  was  to  be  punished  by  having 
his  tongue  cut  out  and  hLs  property  confiscated.    (Ibid.,  Api>endix  45.) 

The  treaty  with  Spain  (18110  confirming  the  claims  of  the  I'^nited 
States  to  East  and  West  Florida  was  ratified  })v  the  Senate  February 
19,  1821,  and  thereafter  Congress  passed  *'An  act  for  carrying  into 
execution  the  treat}^  between  the  United  States  and  Spain,''  etc, 
approved  March  3,  1821  (3  U.  S.  Stat.,  637).  The  territory  so 
acquired  was  also  the  subject  of  nuich  other  legislation  and  other 
official  action  ])V  the  political  powers  of  our  Government  treating  it  as 
being  within  the  boundaries  of  the  United  States,  such  as  creating 
therein  the  State  of  Ala})ama  ])v  an  act  passed  March  2,  1811^  nearly 
two  years  prior  to  the  ratification  of  the  treaty.  Indeed,  the  United 
States  has  never  conceded  that  it  derived  title  to  the  Floridas  from 
Spain.  "All  that  part  of  Alabama  which  lies  between  the  thirty-first 
and  thirty-fifth  degrees  of  north  latitude  was  ceded  by  the  State  of 
Georgia  to  the  United  States  by  deed  IxMiring  date  the  :i4th  day  of 
April,  1S02,"  and  the  remainder  was  accjuired  by  the  Louisiana  pur- 
chase.    (Pollard's  Lessee  v.  Hagan  et  al.,  3  How.,  212.) 

The  provisions  of  the  treaty  with  Mexico  (1848)  relating  to  the  north- 
ern Iwundary  of  the  Mexican  Republic  were  made  effective  as  to  the 
United  States  by  legislation  making  appropriations — 

For  expenses  in  running  and  marking  the  l>oun(lary  line  l)et\veen  the  United 
States  and  Mexico,  marking  the  examinations  contemplate<l  by  the  sixth  article  of 
the  treaty  of  Guadalupe  Hidalgo.  *  *  *  (9  U.  S.  Stat.  L.,  pp.  301,  541,  614.  Id., 
320,  sec.  3;  10  U.  S.  Stat.  L.,  pp.  17,  94,  149.) 
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The  purpn*^e  of  the  treaty  botween  the  United  States  and  Spain 
(lSt^8).  as  stated  therein,  wils  '^to  end  the  state  of  war  now  existing 
between  the  two  eountries/'  Beinij  the  vietor,  the  United  States 
dietuted  the  terms  and  erniditions  upun  which  the  war  would  end. 
The  situation  was  iu  many  I'esperts  the  same  us  in  the  in.stanee  of 
the  war  with  Mexit'f).  The  L' id  ted  States  had  eaptured  and  oeenpied 
thr  pru\  iiieial  eapitals  uf  Portii  liict>,  the  Phihppines,  and  the  ishiiid 
of  (fuain,  nmi  the  Spanish  forees  therein  had  surrendered  to  the  force 
of  Anieriean  arms,  and  these  provinces  were  subject  to  military  oeeu- 
patioii  hy  the  Ameriean  forees.  This  was  a  sufficient  hasis  of  *^nod 
title  fur  the  United  States.  So  long  as  the  United  States  eontimicd 
to  hold  and  occupy  said  islands  neutral  illations  must  ret^^nize  the 
United  States  as  possessed  of  sovereiijfnty  therein.  As  was  said  by 
th(*  1^1  i ted  States  Supreme  Court  w^ith  re^mrd  to  territory  subjected 
to  jiiilitary  occupation  durintif  the  war  \vith  Mexico: 

It  is  trae  that  when  Tampieo  hatl  lieen  cajaureil  anil  tlie  State  of  Tiunanlipa.**  *ul> 
ju^tH<l  iither  nationa  were  Iwund  to  reganl  the  country,  wlnle  our  jios^eiasioij  con- 
tiniUMi  tis  the  territory  of  the  United  Stales,  and  to  res^^n^i  it  aa  such;  for,  hy  the 
lau?ian*l  it^^ai^eH  ot  nations*,  c*>ji4aej<t  if;  a  valid  title  while  the  victor  nmintains  the 
exrluKive  j>0!^.*^eK^ion  i>(  tlie  tMtn<|Uere(l  roniitry.  *  *  *  As  re^ranUMl  hy  al]  <tther 
niiti«Mis«  it  wiiF  a  fnart  of  the  I'nite^l  States,  and  lielfmjretl  to  tfteni  ar^  exclu>*ively  as 
the  territory  ineliirled  in  niir  t'j*(fihfijfh4  d  fumndftrit^:  htif  tjti  it  tniit  not  n  ptirf  uf  thr  Vni<iti, 
for  every  nati<»n  v\  hieh  atquireH  territnry  liy  treaty  nv  rnniine^it  h<dd!^  it  arronlinij  to 
its  own  iii-Jtitution^  and  lawi*;  and  the  relation  \n  whk'h  tlie  port  of  Tarnpico  stortfl 
to  the  Tnite^l  >?tate8  while  it  was  «j<.'cuj>ietl  liy  our  anni^  did  not  depend  upon  the  law 
of  nations,  btit  upon  t:>ur  own  Constitution  find  artu  of  Omtjrfivt.  (Fleming:  f\  Page,  9 
11. m-.,  tiO:],  Hi. 5.) 

Sueh  wa?j  the  situation  fks  to  IVu'to  Hieo,  the  Phibpprnes,  and 
Guatn  when  the  Peace  Coinuji^sioii  asseinbii^d  in  isus.  One  retpiire- 
Dient  made  by  the  American  c*>mmission  was  ihat  Spain  sljuuld  assume 
>wat*d  the  islands  mentioned  the  same  position  as  was  occupied  by  the 
other  nations  of  the  earth,  which  is  that  the  territory  belongs  to  the 
United  State?«,  '*hut  yet  it  was  nut  part  of  this  rnion,"  or  •'included 
in  our  estal>li8hed  iK>undaries,"  since  these  were  matters  which  depend 
upon  ''our  C*>nstitution  ffttd  (he  acts  of  Cfmr/fV^^/' 

At  the  time  of  the  peace  conference  at  Paris  in  18^8  all  the  rights  of 
Spain  in  the  islands^  mentioned  had  not  been  oblitenited,  Tlie  sov- 
ereignty of  Si>ain  therein  had  been  displaced  and  suspended,  but  not 
destroyed.  Theoretically  Spain  retained  tlie  right  of  sovereignty,  but 
the  Tnited  States  was  in  possession  and  exercising  actual  sovereignty. 
The  rights  of  the  United  States  were  those  of  a  l>elligerent  and  arose 
from  iMJHsession  and  were  dependent  tipon  the  ability  to  maintain  that 
possession.  Under  the  doctrine  of  |KiStlimitn'  the  sovereignty  and 
rights  of  Spiun  would  become  superior  to  those  of  the  United  States, 
if  by  any  means  Spain  again  i^ame  into  possession  of  one  or  all  of  said 
islands.  The  Airjei^ean  eouunissioii  therefore  refjuitx^d,  as  a  condition 
precedent  to  a  peace,  that  Spaiti  surrender  this  right  of  reposises:5ion. 
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As  regarded  Cuba  the  situation  was  and  remains  different.  The 
militar}'  forces  of  the  United  States  had  not  captured  Havana,  the 
capital  of  the  Spanish  colon}^  of  Cuba,  and  only  a  relatively  small  por- 
tion of  that  island  was  subject  to  military  occupation  by  our  forces. 
In  addition,  the  United  States  before  invading  Cuba  had  disclaimed 
any  intention  of  acquiring  sovereign  rights  in  said  island.  There- 
fore the  occupation  of  Cuba  in  whole  or  in  part  by  the  military  forces 
of  the  United  States,  while  it  imposed  duties,  did  not  confer  rights 
upon  our  Government.  It  follows  that,  at  the  time  of  the  peace  con- 
ference in  1898,  the  title  of  Spain  to  Cuba  had  not  been  divested  by 
our  military  occupation.  It  was  therefore  necessary  to  require  Spain 
to  relinquish  title  in  Cuba.  This  was  done  b}-  the  following  provision 
in  the  treaty: 

Art.  1.  Spain  relinquishes  all  claim  of  sovereignty  over  and  tUle  to  Cuba. 

But  in  the  provisions  of  the  treaty  regarding  the  islands  in  which 
the  United  States  had  secured  and  was  asserting  rights  of  its  own  the 
language  is  diflferent  and  the  reference  to  title  is  omitted.  To  quote 
the  exact  words  of  the  treaty: 

Art.  2.  Spain  cedes  to  the  United  States  the  island  of  Puerto  Rico  and  other  islands 
now  under  S])anish  sovereignty  in  the  West  Indies,  and  the  island  of  Guam,  in  the 
Marianas  or  Ladrones. 

Art.  3.  Spain  cedes  to  the  United  States  the  archipelago  known  as  the  Philippine 
Islands  and  comprehending  the  islands  lying  within  the  following  line: 

The  cession  provided  for  by  these  articles  is  referred  to  five  times 
in  subsequent  articles  of  the  treaty,  as  follows: 

Art.  9.  *  *  *  the  territory  over  which  Spain  by  the  present  treaty  relin- 
quishes or  cedes  her  sovereignty.    *    *    ♦ 

Art.  10.  The  inhabitants  over  which  Spain  relinquishes  or  cedes  her  sovereignty 
shall  be,  etc. 

Art.  1 1.  The  Spaniards  residing  in  the  territories  over  which  Spain  by  this  treaty 
cedes  or  relinquishes  her  sovereignty  shall  be,  etc. 

Art.  12.  Judicial  proceedings  pending  *  *  *  in  the  territories  over  which 
Spain  relinquishes  or  cedes  her  sovereignty  shall  be,  etc. 

Art.  14.  Spain  will  have  the  power  to  establish  consular  officers  in  the  ports  and 
places  of  the  territories  the  sovereignty  over  which  has  been  either  relinquished  or 
ceded  by  the  present  treaty. 

It  therefore  seems  that  the  word  "cede,"  as  used  in  this  treaty,  is 
to  be  given  the  meaning  ascribed  to  it  by  ordinary  usage,  to  wit,  '^To 
yield  or  surrender;  to  give  up;  to  resign."    (Webster's  Dictionary.) 

Consideration  must  also  be  given  to  the  fact  that  nowhere  in  this 
treat}'  is  mention  or  reference  made  of  the  territorial  boundaries  of 
the  United  States,  either  present  or  prospective;  and  to  make  "assur- 
ance doubly  sure,"  the  treaty  provides: 

Art.  9.  *  *  *  The  civil  rights  and  political  status  of  the  native  inhabitanta 
of  the  territories  hereby  ceded  to  tlie  United  States  shall  be  determined  by  the 
CJongress. 

It  results  from  the  foregoing  that  when  this  treaty  was  ratified  by 
the  Senate  and  approved  by  the  Executive,  these  two  agencies  of  our 
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Government  assented  to  the  war  cf'a.sing  and  peare  lieing  established 
upon  the  ei)ndition  {among  others)  that  Spain  assents  to  the  rights 
j*ecured  by  the  United  State.s  hy  virtue  of  iiiilitury  ot'eupation  and 
abandons  it^  right  to  regain  tlie  territory  so  oivupitnL  la  so  doing, 
neither  the  Senate*  nor  the  Exerutive  atteoipted  to  extend  tlje  territo- 
rial Kwundaries  of  the  United  Stato-s,  nor  to  asseiit  to  sueli  extension, 
for  the  propositi* jn  was  in  no  wiso  involved.  So  that  if  the  Senate  or 
the  Exeeutive,  acting  alone  or  in  eonjnnetion,  and  without  the  eoiieur- 
renee  of  the  Hoii^e  of  Representatives,  eould  extend  or  eoiiti'art  the 
territorial  lioundaries  of  the  United  States,  it  is  suffieient  to  say  that 
in  this  instance  they  have  not  attempted  to  exercise  sueh  power.  The 
Senate  placed  itself  on  record  by  passing  the  following  resolntiun: 

Ri^mJwd  by  the  Stuaif  and  Home  of  Reprcnentalhrfi  of  the  Vniied  Statet  of  America  in 
Offngre**  a^itemhtai.  That  by  the  ratilication  of  tlie  treaty  i>f  jx'are  with  Sj^ain  it  w  not 
ijiteutitHl  to  im'ctqKirate  the  inhahitaiiti*  of  theThUijipiiie  Ij*lan>U  into  i  itizensihip  of 
the  rniteil  State*,  iiyr  is  it  intern le<l  to  peniiatiently  itiiiR'X  pai<l  i,*^ltttiii«  iw  an  inte- 
gral i>art  of  tiie  territory  of  the  t^nite^l  States;  hut  it  i^  tlie  intention  of  the  United 
Stales  to  es*tah!isii  on  saifl  island.^  a  gciverninent  Fuitahie  to  the  wants  an<l  conthtions 
of  the  iuhal>itanta  ui  said  i?iland5  to  pretmre  them  for  local  ^elf-governnient,  and  in 
due  time  to  make  eueh  disiHisition  of  saiil  islands*  as  will  liest  promote  the  interests 
of  the  citizens  of  the  United  States  and  the  inhaliitanis  of  said  islands. 

As  to  the  effect  of  action  by  the  political  bmtich  of  our  Governraent 
regardinjr  territory,  the  Supreme  Court  of  the  United  States  say  (Mar- 
shall, Chief  Justice); 

If  tho!wdi'partment8  which  are  intrusted  with  the  foreign  intercourse  of  thenation* 
which  assert  and  maintain  it?  intert*Mtj*  againnt  foreign  powen*^  have  une<jui vocally 
aasertetl  its  right**  of  dominion  over  a  country  of  which  it  Is  in  pMsssession  and  which 
it  claims  under  a  treaty;  if  the  ktjhlaiHrr  han  ackd  ou  the  rotistnirtinn  thtt^  a^erfeil,  it  la 
not  Jti  itH  own  cotirts  that  this  coni^t ruction  is  to  he  denied.  A  question  hke  this 
reappei'ting  the  iMiundarics  i4a  nation  i?,  a^  htu?  l>een  imly  ^aid,  more  a  (>olitieal  than 
a  legal  question,  and  in  its  discussion  the  t^tjurti?  of  every  conntry  munt  resj>ect  the 
pronounced  inil  of  the  hjfjklatnre.     (Foi^ter  et  ah  «'.  Xeilgon,  2  Peters,  25:J,  309. ) 

In  a  later  ease  the  court  agtiiti  assert  this  doctrine,  and  with  refer- 
ence to  the  announcement  thereof  in  Foster  r,  Neilson  s^ay; 

This  court  did  not  deem  tlie  settlement  of  t)onndaries  a  judicial  hut  a  political 
question — that  it  wa?^  not  it,«  «hity  U^  Ieu<l,  Iml  to  ftillow  tlie  other  dcinirtments  of  the 
Government  J  that  when  individual  riglit^iWi>en<k'd  on  niitioual  iHiundaries  *  ♦  * 
its  duty  connnonly  if*  to  decide  upon  individual  ri^htn  according  to  thn*»e  principles 
whicii  the  potkirtit  de^xirtmmtg  of  the  nation  htur  eatahiii^hid.  *  *  *  We  think,  then, 
hc»wever  incHvidual  judges  might  construe  the  treaty  of  San.  lldefonstj,  it  is  the  prov- 
ince of  the  court  to  conform  its  decisions  to  the  wi/t  of  the  hgislaiure^  if  that  wilt  hm 
beeti  ricnr!}/  fj-ftre^sed.  (Unite*!  States  r.  Arretlondo  ct  ah,  6  Peters,  (J91,  711;  Garcia 
V.  Lee,  12  Pet.,  511,  520.) 

The  effect  of  the  treaty  and  the  aetion  thereon  by  the  Senate  and 
the  Exeeutive  was  to  end  the  war.  Hut  the  eondition  of  the  territory 
8iibjeet  to  military  oeeiipution  as  a  n^sult  of  that  war  was  nt»t  cliant^''ed 
by  !<aid  treaty,  exeejjt  that  it  ceased  to  be  a  theater  of  aetual  wjir  and 
the  title  of  the  United  States  was  made  incontestable* 
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Up  to  the  pr€*M*TU  tiiue  tlit.^  only  powers  of  the  United  States  which 
have  l>eon  oxoivised  in  relutiou  to  these  ishmd.s  are  the  war  [Kjwcrsi* 
The  continuation  of  tlie  treaty  of  peace  was  but  the  consiiiniimtioii  of  a 
war.  But  tlie  military  arm  of  our  (jovoroiuent  is  without  authority  to 
extend  the  boundaries  of  the  United  States.  In  rc^j^ard  thereto  the 
Supreme  Court  of  the  United  States  say: 

A  war,  therefore,  *le<'lar»'<l  by  C«Mi>?rt»a«  t'an  never  \h^  juvsiiniet!  to  1k^  wii|f*^l  for  tlie 
piirfMise  of  iTiiii|ne9t  nr  the  aefjiiMtion  *if  territory;  nor  tines  tlie  law  derlaririg  the 
wjir  imjily  an  aiithonty  trj  the  Prei^i<U*iit  to  eiil»rire  the  lirnits  of  the  riiitetl  States 
by  f^iil>iii^ai1ii;i^  the  enetjiy V  foiiiitry.  The  rtute^l  States,  it  m  true,  iimy  extend  its 
bcHindflrie^  by  eonqnesl  or  treaty,  anil  may  ileniantl  the  ee^ion  of  territory  m  the 
contiition  of  peace,  in  onler  to  in<ienmify  its  eitizena  for  the  injuries  tlu^y  have 
eiiffere<l  or  to  reinibiirw?  tlie  Government  for  the  oxpeiifiee  of  the  war.  But  thin  t'an 
t>e  *lone  only  hy  the  treaty-inakinn  power  or  the  IeM:iij*lativo  anthority*  and  i«  not  a 
part  id  the  power  conferred  upon  tlie  President  hy  the  declaration  of  war.  Hib  ihity 
and  his  power  are  jiurely  niihtary*  As  commander  in  cfiief  he  in  autliori/eil  to 
direct  the  movement!*  i>f  the  naval  and  military  forcew  placed  l>y  iaw  at  fiis  command, 
and  to  enij>loy  them  in  the  manner  he  may  deem  moi«t  effectual  to  hara^sn  and  i'on<iuer 
and  t*nlKlue  the  enemy.  He  may  invaiU'  the  liojitile  (Hiuntry  and  subject  it  to  the 
eovereiirnty  antl  aiithorits"  of  the  United  .States.  But  ^i>  mntpie»tM  c/o  not  ndanje  tht' 
boundarks  t/f  thi»  ruitm^  nor  t.iinnf  the  opaittiofi  af  our  inAtifntiotiif  tfttd  htm  fnt/^md  the 
limit*  IhJ'otc  timgncd  (o  thtm  l*tf  (he  trgislative pt/urr.  (Fleming  et  al  r.  Ptoge,  9  How., 
614,  tib^i.! 

The  military  arni  of  our  Goveriiment  deals  with  our  i^nemies''  terti- 
tory  as  "•  (iroperty/'  Such  territory  is  lawful  prize  of  war  and  is  seized 
and  iiehL  as  the  Supreme  Uoint  say,  *'  in  oilier  to  iiidemtufy  its  t-itizens 
for  the  injuries  they  liave  sutloied  or  to  reimburse  the  Goveriinieat 
for  the  expense;*  of  the  war." 

This  i^  what  has  fjcon  done  itt  the  territory  aocjoirod  by  the  Ignited 
States  in  the  late  war  with  Spain,  The  Fresidetit,  having  waged  a  war 
deelared  to  exist  hy  the  Congress  and  having  conquered  a  poaee,  pre- 
sents to  Congress  the  territory  of  suid  ishinds  as  so  much  property, 
seized  as  a  s|Hiil  of  war  and  to  be  deall  with  by  the  sovereign  peuple 
ol  tlu^  CtiitiHl  States  as  shall  lie  deteiiiiined  liy  that  sovereign's  wilLj 

In  United  Slates  t\  Keynes  the  court  say  {1*  How.,  153,  154): 

The  lojhhditY  and  ej'ecutitr  tlepartments  of  the  Go%'ermnent  have  deteriTitnci!  tha 
the  entire  territory  wai»  h*  ee^U^L     This  court  have  soiemnly  ami  re] 
that  thi.«  WHJ^  a  tnatter  |)eculiarly  lielonj^ing  to  the  eogoiianee  of  lh» 
(Unitetl  States  i.  Reynea,  y  How.,  127,  153-1540 

In  FUnning  et  al.  i\  Page  the  court  further  say  (!♦  How-,. 

Bnt  the  iMiundarie?  of  the  Tnited  States  its  they  exitrted  when 
airainsit  >Iexieo  were*  not  extended  l»y  the  t'om^uei^t;  nor  i 
the  varyinjf  ineideiiti*  of  war  and  l^e  enlarircHl  or  diminjFahe?- 
8*1  de  advaneed  i»r  retreate<l.     They  remained  nnehanjed 
W4U>  ont  of  the  limits  of  the  Tnited  States,  a^  pretriouxi 
thf/ntU'i^  of  thr  tionrttment^  tmtf  t4df  /orftgn.  j 

Attention  is  directed  to  the  fact  that  tli 
the  United  States  Governinent  has  not  tak 
ever  in  regard  to  the  territory  of  the  i^ 
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minate  the  war  upon  the  terms  M*t  forth  iu   the  treaty,     lit^in^  so 
advised,  the  Pi*esidt*nt  itititied  the  treaty.     (HO  V.  S.  Static.,  1754.) 

Siru'e  ihe  rutitieatioii  the  PresideTit  and  all  the  siiliurdlaatt'  depart- 
ments <if  the  rxeeiitive  hniiif'h  of  our  (io\i*rninent  hav«'  freateft  said 
territory  as  lH*ing  outside  of  tht^  territorial  hounchiries  of  the  United 
States. 

Alth«nit^^h  these  ishuids  were  outside  the  lK>uiidaries  uf  tin*  rnitt^d 
States,  they  were  territory  appertaining  to  the  United  States,  to  uhieh 
the  sovereiu^n  |>eople  of  tlie  United  States  hadarquired  s<»\'rrtiirH  title, 
and  ill  whirli  said  sovt^rtdo^u  had  seen  red  niaay  proprietary  rijt,^hts  to 
property.  It  \\'a.s  therefoi'e  the  duty  of  the  President  to  use  the  means 
at  hi>  di>pu?HHl  tii  niaiiitain  the  one  and  preserve  the  t>thei\  This  duty 
is  e*[ually  irupcnitivt*  shnuld  the  i^inrrtfenry  arisr  upnri  the  hitfh  sean, 
or  in  territory  reeo^^nized  to  lie  within  the  jurisdii*tton  of  another 
fciovereignty.  Therefore  the  diseharg4'  of  such  duty  ean  not  he  inter- 
preted as  an  assent  to  the  extension  of  the  territorial  houndaries. 

Apimrently  the  |x>8ition  of  the  President  is  that  the  initial  sti^p  in 
making  known  the  will  of  tlie  stjvereign  in  regard  to  the  extensii^n  of 
our  houndaries  to  int^lude  this  territory  is  to  )>e  taken  hy  the  h'gisla- 
tire  department,  and  the  assent  of  the  exeentive  department  to  he 
evideneml  hy  the  approval  of  the  a^ts  of  the  legishitive  deiiartiiH'iit 
by  the  President.  This  ecairse  i.s  in  hannuny  with  the  theory  and 
estahLished  pmctices  of  our  (rovernmt'ut. 

In  the  spiH'ial  message  to  Congress  transmitting  the  I^cnusiana  pur- 
chase treat V  President  detfersnn  said: 

With  the  wledoiri  of  CongrcH^  it  will  ros^t  to  t^iki*  tiu>Ht*  nkt*riur  iiitastin^s  w  liieh 

\\i*  nooa^wiry  for  tlie  imiiie^liiitc  oifufuition  and  tfinjMjrury  ^overiiiiit'iit  nf  the 

ountry;  f'lf  if^  incorfHtrftikm  inttt  atir  Vuhut;  for  reridi^rijij;  I  lit'  rliaiiijji^  of  )i;ov*^riiriiriit 

bk'i»t*in>r  to  our  newly  adopted  brethren;  for  jstviiritijLr  to  tin  in  tin-  rij^litn  *ii  con- 

cifiirr  and  i^roiitTty,      ♦     »     *     ^wd  eHtahliHhinjr  friiMidly  relatitjiis  witb  them. 

13I«.'-  lie  PreMiJenti-,  Riehanlson^H  Cump.,  VoL  J,  p.  :i5s. ) 

leiferson  alsii  said: 

aad  wivereigDly  of  all  L*taif?Uum    ^    *    *     have  on  i-er- 

'nited  Statett  hy  hiJ^tnuneaLs  tieiuin]^  diitc» 

jave  rereiviHl  thi'  r<»iiHtinitional  H4inrtiou 

«'oininnnic4itL>il  to  the   Htprtttt  ttfiititrn  afs*} 

V'  « ondithdh^  wliii'h  lire  whhin  the  jMiwerg 

jid.) 

ad  been  rati  tied  by  the  Senate 
^ain  sent  the  treaty  to  Con- 
1  he  said: 

I  to  yon  for  t'onHide ration  in  t/nnr 

^  innH>rttuit  foiiditionH  cjin  nf»t  lie 

iaturt!.     i^Kictmnison's  Coinp,, 
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See  also  debate  in  House  of  Representatives,  beginning  October  24, 
1803,  on  the  motion  for  carrying  into  effect  the  Louisiana  purchase 
treat}'.     (Annals  of  Congress,  1803-4,  p.  471.) 

These  islands  have  been  affected  by  the  war  rather  than  the  ireaty. 
War  wrought  the  changes,  the  treatj"  only  confirms  them. 

The  result  of  the  war  with  Spain  upon  these  islands  was  to  destroj' 
the  jurisdiction  of  Spain  therein  and  compel  a  withdrawal  of  Spanish 
sovereignty  therefrom,  leaving  the  islands  in  the  possession  of  the 
United  States.  Thereupon  the}-  became  land  appertaining  to  the 
United  States  and  in  the  possession  of  the  United  States,  but  not 
within  the  territorial  Iwundaries  of  the  United  States. 

There  may  l)e  some  question  as  to  whether  or  not  all  the  country 
within  the  territorial  boundaries  of  the  United  States  is  bound  and 
privileged  bj^  the  provisions  of  the  Constitution,  but  there  can  be  no 
question  that  territory  without  the  boundaries  of  the  United  States  is 
not  bound  and  privileged  b}^  our  Constitution. 

The  United  States  Supreme  Court  say: 

The  Constitution  can  have  no  operation  in  another  country.  (In  re  Ross,  140  U. 
S.,  453,  464,  citing;  Cook  r.  United  States,  138  U.  S.,  157,  181.) 

This  brings  us  to  the  question: 

Has  the  Congress  authority  to  legislate  for  tferritorj'  appertaining  to 
and  in  the  possession  of  the  United  States,  but  outside  of  the  territorial 
boundaries? 
^  This  exact  question  was  presented  to  the  Supreme  Court  of  the 

I  United  States  in  three  cases  decided  in  181K) — Jones  ??.  United  States, 
\  Smith  V.  United  States,  and  Key  v.  United  States  (137  U.  S.,  202). 
The  territory  involved  was  the  Navassa  Island,  in  the  Caribbean 
Sea.  The  island  is  a  small  one,  and  wittily  designated  by  a  recent 
magazine  writer  on  this  subject  as  ''an  abandoned  manure  heap." 
But  the  cases  presented  to  the  Supreme  Court  involved  the  infliction 
of  the  death  penalty  on  American  citizens,  than  which  no  question  the 
courts  are  called  upon  to  decide  is  more  solemn. 
The  court  held: 

The  guano  islandH  act  of  August  18,  1856,  c.  164,  reenacted  in  Revised  Statutes, 
sections  5570-5578,  is  constitutional  and  valid. 

The  provisions  of  that  law  directly  involved  were  as  follows: 

Sec.  5570.  Whenever  any  citizen  of  the  Unitefl  States  discovers  a  deposit  of  guano 
on  any  island,  rock,  or  key,  not  within  the  lawful  jurisdiction  of  any  other  govern- 
ment, and  not  occupied  hy  the  citizens  of  any  other  government,  and  takcs<  i>eaccable 
possession  thereof,  and  occupies  the  same,  such  island,  rock,  or  key  may,  at  the  dis- 
cretion of  the  President,  he  cousiiicrcd  as  npperUumiuj  to  the  VulUd  States. 

Sec.  5576.  All  acts  done  and  offenses  or  crimes  conunitted  on  any  such  island, 
rock,  or  key,  by  i)ersons  who  may  land  thereon,  or  in  the  waters  adjacent  thereto, 
shall  be  deemed  committed  on  the  high  seas,  on  board  a  merchant  ship  or  vessel 
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belonging  to  the  United  States,  and  shall  be  punished  according  to  the  laws  of  the 
United  States  relating  to  such  ships  or  vessels  and  offenses  on  the  high  seas,  which 
laws,  for  the  purpose  aforesaid,  are  extended  over  such  islands,  rocks,  or  keys. 

The  indictment  charged  that  Henry  Jones, 

at  Navassa  Island,  a  place  which  then  and  there  was  under  the  sole  and  exclusive 
jurisdiction  of  the  United  States,  and  out  of  the  jurisdiction  of  any  particular  State  or 
district  of  the  United  States,  the  same  being,  at  the  time  of  the  committing  of  the 
offenses,  *  *  *  an  island  situated  in  the  Caribbean  Sea  and  named  Navassa 
Island,  *  ♦  ♦  and  which  was  then  and  there  recognized  and  considered  by  the 
United  States  as  appertaining  to  the  United  States,  and  which  was  then  and  there 
in  the  jwssession  of  the  United  States,     *    ♦    * 

murdered  one  Thomas  N.  Foster. 

The  defendant  filed  a  general  demurrer,  which  was  overruled,  and  he 
then  pleaded  not  guilty.  Trial  was  had,  and  the  jury  returned  a  verdict 
of  guilty.     Thereupon  the  defendant  moved  in  arrest  of  judgment — 

Because  the  act  of  August  18,  1856,  c.  164,  now  codified  with  amendments  as  title  72 
of  the  Revised  Statutes  of  the  United  States,  is  unconstitutional  and  void,  and  the 
court  was  without  jurisdiction  to  try  the  defendant  under  the  indictment  found 
against  him. 

The  motion  was  overruled  and  the  defendant  sentenced  to  death.  In 
affirming  this  sentence  the  court  say  (137  LT.  S.,  212): 

By  the  law  of  nations,  recognized  by  all  civilized  states,  dominion  of  new  territory 
may  be  acquired  by  discovery  and  occui>ation,  as  well  as  ]>y  cession  or  conquest;  and 
when  citizens  or  subjects  of  one  nation,  in  its  name  and  by  its  authority  or  with  its 
assent,  take  and  hold  actual,  continuous,  and  useful  ])ossession  (although  only  for  the 
purpose  of  carrying  on  a  jmrticular  business,  such  as  catching  and  curing  fish  or 
working  mines)  of  territory  unoccupied  by  any  other  government  or  its  citizens,  the 
nation  to  which  they  belong  may  exercise  such  jurisdiction  and  for  such  period  as  it 
sees  fit  over  territory  so  acquired.  This  principle  affords  ample  warrant  for  the  legis- 
lation of  Congress  concerning  guano  islands.  (Vattel,  HV).  1.  c.  18;  Wheaton  on 
International  Law,  8th  ed.,  §§  161, 165, 17H,  note  104;  Halleck  on  International  Law, 
c.  6,  §§  7,  15;  1  Phillimore  on  International  Law,  3d  ed.,  §§  227,  229,  230,  232,  242; 
1  Calvo,  Droit  International,  4th  ed.,  §§  266,  277,  300;  Whiton  r.  Albany  Ins.  Co., 
109  Mass.,  24,  31.) 

When  Spain  elected  to  go  to  war  rather  than  withdraw  from  Cuba, 
she  subjected  the  sovereignty"  and  dominion  of  her  entire  reahn  to  the 
hazard  of  that  war,  and  by  the  laws  of  war  and  of  nations  she  made  it 
lawful  for  her  adversary  to  invade  any  part  of  her  domain  and  displace 
her  sovereignty,  exclude  her  jurisdiction,  and  destroy  her  dominion;  in 
other  words,  effect  a  complete  conquest.  So  much  of  her  domain  as 
became  so  situated  was  without  the  jurisdiction  of  Spain  and  within 
the  possession  of  the  United  States.  As  to  the  United  States,  such 
territory  was  the  same  as  land  newly  discovered  and  occupied  by  citi- 
zens of  the  United  States,  with  this  difference,  the  occupier  was  a  mil- 
itary force  of  the  United  States  sent  there  by  the  nation  itself,  instead 
of  a  private  citizen  and  pioneer  adventurer. 
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The  sovereignty  and  jurisdiction  of  the  United  States  have  attached 
to  the  territory  embraced  in  a  number  of  islands,  under  the  act  of 
August  18,  1856,  as  will  appear  from  the  following  correspondence  on 
file  in  the  Treasury  Department: 

Treaslry  Department,  First  Comptroller's  Office, 

Washingtoriy  D.  C,  September  16,  1893. 
Hon.  S.  WiKE, 

Amstard  Secretary  of  the  Treasury. 
Sir:  In  compliance  with  the  request  contained  in  your  letter  of  the  15th  instant, 
I  have  the  honor  to  transmit  herewith  a  list  of  the  guano  islands  bonded  imder  the 
act  of  August  18, 1856,  as  appears  from  the  l)onds  on  file  in  this  office  up  to  the  pres- 
ent date.  You  will  ob8er\^e  that  the  list  is  the  same  as  that  transmitted  with  letter 
from  this  office,  dated  December  22,  1885,  no  additional  bonds  having  been  received 
since  that  date. 

Respectfully,  yours,  R.  S.  Bowler,  (bmptroller. 

List  of  guano  islands,  appertaining  to  the  United  States,  bonded  imder  the  act  of  August 
18, 1856,  as  appears  from  bands  on  file  in  the  office  of  the  First  Comptroller  of  the  Treasury, 
September  16,  1893. 


Num- 
ber of 
bond. 


Date  of  bond. 


] 

1  I  Oct.    28,1866 

2    do 

3  I  Aug.  31,1858 

4  1  Dec.     3,ia'i8 

5  Sept.    6,1859 

6  I  Dec.  27,1859 


7  Dec.  29,1859 

8  I do 

9  ,  Feb.     8,186Q 


Name  of  island. 


Latitude. 


Bakers,  or  New  Nantucket. 

Jarvis 

Nava88a 

Rowland,  or  Nowlands 

Johnsons  Islands 

Barren,  or  Starve 

Enderbury 

McKean 

PhoBuix 

ChriNtmH8 

Maidens  Lslands 

America  Islands 

Annes 

Barbers 

Baumans 

Bimies 

Caroline 

Clarence 

Dangerous  Islands 

Dangers  Rock 

Davids 

Duke  of  York 

Enderburys 

Farmers 

Favorite 

Flint 

Flints 

Frances 

Frienhaven 

Gardners 

Gallego 

Ganges 

Grtmlnque 

Humphreys 

Kemns 

Liderona 

Low  Islands 

Mackin 

Mary  Letitias 

Marvs 

Mathews 

Nassau 

Palmy  ro«  "*. 

Penhuyns 

Pescado 

Phcenix 

Prospect  

Quiros 

Riersons 

Rogeweins  Islands 


0  15  00  N 

0  21  00  8 

18  10  «0  N 

0  52  00  N 


5  40 
3  08 
3  35 

3  47 
1  58 

4  00 
3  40 
9  49 

8  54 
11  48 

3  35 

9  M 
9  07 

10  00 

6  80 


40 
30 
OS 
00 
2  50 

10  32 

11  26 
9  58 

10  00 


10  59 

10  00 

10  40 
4  41 

11  05 
9  33 


2  03 
11  30 

.  6  48 

8  55 

10  38 

3  40 

4  42 
10  32 

10  10 

11  00 


00  H 

00  8 

00  S 

00  S 

00  N 

00  S 

00  N 

00  S 

00  N 

00  S 

00  S 

00  s 

00  s 

00  s 

00  N 

00  N 

00  S 

00  .s 

00  s 

00  s 

00  s 

00  s 

00  s 

00  s 

00  8 

00  N 

00  s 

00  8 

00  s 

00  s 

00  8 

00  s 

8<»  N 

00  S 

00  8 

00  N 

00  8 

00  N 

00  8 

00  S 

00  S 
OON 

00  S 

00  S 

00  S 


Longitude. 


176  30 

159  52 

75  00 

176  52 


00  W 
OOW 
OOW 
OOW 


155  55 

171  08 

174  17 

170  55 
167  10 
165  00 
159  28 
151  15 
178  00 
154  10 

171  39 


150 
171 


165  56 
162  23 
170  10 

172  10 
174  14 
170  50 
176  40 
162  05 
151  48 
161  40 

166  59 
174  .52 
104  05 
160  55 
15()  44 

160  52 

173  44 

161  50 
170  38 

172  46 

173  20 

172  00 

173  26 

165  30 

162  20 

158  07 

159  20 
170  52 
161  38 
170  12 

160  53 

166  07 


OOW 
OOW 
OOW 
OOW 
OOW 
OOW 
OOW 
OOW 
OOW 
OOW 
OOW 
OOW 
OOW 
OOW 
OOW 
OOW 
OOW 
OOW 
OOW 
OOW 
OOW 
OOW 
OOW 
OOW 
OOW 
OOW 
00  w^ 
OOW 
OOW 
OOW 
OOW 
OOW 
OOW 
OOW 
OOW 
OOW 
OOW 
OOW 
OOW 
OOW 
OOW 
OOW 
OOW 
OOW 
OOW 
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List  of  guano  islandSy  appertaining  to  the  United  States^  bonded  under  the  act  of  Augusi 

18f  1856,  <^c.— Continued. 


Num- 
ber of  Date  of  bond, 
bond.' 


Name  of  iiiland. 


Latitude. 


Longitude. 


Feb.     8,1860 


10  '  Dec.  30,1862 


I 

11  I 

12  I 

13  i 


Aug.  12,1868 
Nov.  22,1869 
Sept.    8. 1879 


14  I  .Sept.  13,1880 


15  '  Oct.    1S,18S0 


Samnrang  Islands 

Samh  Anne 

Sidneys  Islands 

Starbuck  or  Hero 

Stavers  

Walkers 

Washington  or  Uahuga 

Great  and  Little  Swan  Islands  in  the  Carib- 
bean Sea. 

Islands  in  Caribbean  Sea  not  named  on  bond. 

Pedro  Keys.  Quito  Sereno,  Petrel,  Roncador. . . 

Serranilla  Keys,  viz:  East  Key,  Middle  Key, 
Beacon  Key 

Morant  Keys,  viz:  Northeast  Key.  Sand  Keys, 
Savanna  Kej',  Seal  Key 

Arenas  Key 

Do  A  vex  

Serranilla  Keys 

Western  Triangles 

Island  of  Arenas 


5  10  00  N 

4  00  00  N 

4  20  00  S 

5  25  00  S 
10  05  00  S 

3  58  00  N 


20  COW 

154  22  00  W 
171    00  COW 

155  56  00  W 
152  16  COW 
149    10  COW 


4    40    00  N  1    160    07    00  W 


15  20  00  N 

17  26  00  N 

22  07  10  N 

15  40  00  N 

15  20  00  N 

20  54  00  N 

22  24  30  N 


79    40    00  W 


55  OOW 
24  30  W 
OOW 


79  40  OOW 
92  13  OOW 
91    24    30  W 


Circular. — Guano  Islands  not  Appertaining  to  United  States. 

[1894.— Department  No.  176.— Bureau  of  Navigation.] 

Treasury  Department,  Office  of  the  Secretary, 

WaMngtoUj  D.  C,  November  ^1,  1894. 
To  Collectors  of  Customs  and  others: 

At  the  re<iue8t  of  the  Secretary  of  State,  the  following-named  "guano  islands," 
specified  in  l^ists  issiie<i  by  this  Department  of  guano  islands  appertaining  to  the 
United  States,  will  be  considered  as  stricken  from  said  list  and  no  longer  included 
among  the  guano  islands  bonded  by  the  United  States  under  the  act  of  August  18, 
185<5,  viz,  Arenas,  Perez,  Pajoras,  Chica,  Arenas  Key,  Western  triangles. 

S.  WiKE,  Assistant  Secretary, 

The  sovereignty  of  the  United  States  is  not  confined  wdthin  terri- 
torial boundaries.  Broadly  speaking,  it  is  coextensive  with  the  world. 
B}'  virtue  of  its  sovereignty  the  United  States  acquires  the  right  to 
recognition  as  a  member  of  the  family  of  nations,  with  all  the  rights 
and  privileges  appertaining  to  such  relationship.  It  may  wage  war  in 
foreign  territory,  tniverse  the  high  seas,  and  protect  its  citizens  and 
flag  wherever  found.  It  may  also  acquire  rights  outside  of  the  bound- 
aries of  the  territorv  belonging  to  it,  both  peaceably  and  forcibly, 
as,  for  instance,  the  right  to  move  its  troops  through  foreign  terri- 
tory, construct  ship  canals,  control  harbors,  establish  coaling  stations, 
consulates,  and  other  agencies  of  commerce.  Take  the  instance  of  the 
acquisition  of  land  in  a  foreign  capital  by  the  United  States  upon 
which  to  erect  an  embassy.  Such  land  would  Mong  to  the  United 
States,  its  sovereignty  would  attach  thereto  and  its  flag  float  thereover 
by  sovereign  right;  but  it  wo'ild  not  follow  that  said  land  was  terri- 
tory bound  and  benefited  by  the  provisions  of  our  Constitution,  and 
that  a  person  setting  foot  on  said  premises  would  secure  the  right  of 
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unrestricted  locomotion  throughout  the  United  States,  or  that  goods 
brought  upon  the  premises  were  subject  to  the  customs  tariflfs  of  the 
United  States. 

The  sovereignty  of  the  United  States  '^follows  the  flag"  wherever 
the  flag  is  mised  by  the  authority"  of  that  sovereigntj^  whether  the 
raising  is  accomplished  b}'  a  discoverer,  an  ambassador,  or  a  military 
commander,  but  the  territorial  boundaries  of  the  United  States  do  not 
until  appropriate  action  has  been  taken  by  Congress. 

The  usage  of  the  world  is  that  territory,  title  to  which  is  acquired 
by  conquest  and  the  acquisition  conflrmed  by  treaty  of  peace,  is  to  be 
dealt  with  by  the  new  sovereign  according  to  the  terms  of  the  treaty, 
or,  in  the  absence  of  treaty  stipulations,  upon  such  terms  as  the  new 
sovereign  shal)  impose. 

The  new  sovereign  in  the  instance  with  which  we  have  to  deal  is  the 
sovereign  people  of  the  United  States.  That  sovereign  has  conferred 
upon  Congress  the  authority  to  impose  the  terms  and  prescribe  the 
means  of  accomplishing  the  puiposes  of  government  in  all  places  to 
which  its  sovereignty  attaches,  or  subject  to  its  jurisdiction,  and  as  to 
all  property  to  which  it  has  rights.  (Art.  4,  sec.  3,  Const.)  In  the 
exercise  of  this  authority,  Congress,  with  the  approval  of  the  Execu- 
tive, may  extend  the  boundaries  of  the  United  States  to  include  this 
island  territory. 

If  Congress  should  extend  the  boundaries  of  the  United  States  to 
include  these  islands  it  may  thereafter  continue  them  in  the  condition 
of  property  by  allowing  them  to  remain  unorganized  territory,  as  was 
done  with  Oregon  and  other  parts  of  the  West  for  many  years.  Or 
Congress  may  create  in  said  territory  a  political  entity  which  we  call 
a  "  State,"  and  admit  it  into  the  Union  of  States,  with  the  powers  pos- 
sessed by  the  other  component  States,  as  was  done  with  California. 
Or  Congress  may  erect  in  said  territory  the  political  entity  known  as 
a  "Territory,"  and  possessed  of  such  powers  as  Congress  sees  fit  to 
confer  upon  it,  as  has  been  done  in  many  instances  throughout  our 
history. 

The  important  matter  to  be  now  determined  is,  shall  the  houndcn^ies 
of  the  United  States  he  extended  to  include  any  or  all  of  th;  islands  of 
Po7'to  Hico^  Philippiiie  Archipelago^  and  Guam, 

The  determination  nmst  be  made  by  Congress  and  approved  by  the 
Executive. 

This  extension  of  boundaries  may  be  accomplished  directly  by 
express  legislation  in  regaird  thereto,  as  in  the  instances  of  Hawaii  and 
Florida,  or  indirectly  by  legislation  of  such  kind  and  character  that 
the  purpose  to  make  such  extension*  is  established  by  necessary  intend- 
ment, as  in  the  instances  of  Louisiana,  California,  and  Texas. 

One  of  the  first  acts  of  the  first  session  of  the  Congress  of  the  United 
States  imposed  the  penalty  of  death  for  robbery  and  kindred  offenses 
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committed  on  the  ''  high  seas"  or  anj^  river,  haven,  basin,  or  bay,  out 
of  the  jurisdiction  of  any  particular  State."  (Sec.  8,  chap.  9,  act 
approved  April  30,  1790;  1  Stats.,  113.) 

The  United  States  Supreme  Court  held  this  act  to  be  constitutional, 
and  applied  to  foreigners  when  the  offense  was  connuitted  on  board  a 
vessel  of  the  United  States,  or  to  an}*^  person  committing  the  offense 
on  a  vessel  which  had  no  national  chamcter.  (United  States  v.  Fur- 
long, 5  Wheat.,  184;  United  States  v.  Holmes,  5  Wheat.,  412;  United 
States  i\  Klintock,  5  Wheat.,  144.) 

In  1820  the  Congress  of  the  United  States  passed  an  act  which  pro- 
vided that — 

Every  i)erson  who,  being  of  the  crew  or  ship's  company  of  any  foreign  vessel 
engaged  in  the  slave  tnuie,  *  ♦  ♦  lands  from  such  vessel  and,  on  an>'  foreign 
shore,  seizes  any  negro  or  mulatto  with  intent  to  make  such  negro  or  mulatto  a  slave, 
*    *    *    is  a  pirate,  and  shall  suffer  death.     (See  sec.  5376,  Rev.  Stats.  U.  S.) 

This  act  was  directed  against  the  pi-acticc  of  seizing  the  inhabitants 
of  Africa  and  converting  them  into  slaves.  It  was  an  assertion  of 
world-wide  sovereignty,  and  illustrates  the  doctrine  that  the  sover- 
eignty of  a  nation  terminates  only  where  the  prior  rights  of  another 
recognized  sovereignty  begin,  and  ma}"  attach  itself  to  any  land  or 
territor}'  not  within  the  jurisdiction  of  a  recognized  sovereignty. 

It  is  only  necessary  to  call  attention  to  the  legislation  of  Congress 
regarding  the  many  persons  and  mattei*s  subject  to  the  maritime  and 
admiralty  jurisdiction  of  the  United  States  to  establish  that  Congress 
Has  extraterritorial  powers  of  legislation.  Ejctraici^rltarluni  means 
beyond  or  outside  of  the  territorial  limits  of  a  state  (6  Binn.,  353),  and 
by  extraterritorial  powers  of  legislation  is  meant  the  authority- to 
create  legislation  which  will  operate  upon  persons,  rights,  or  laws 
beyond  the  limits  of  the  state,  but  which  are  still  amenable  to  its  laws. 

These  powers  are  not  confined  to  the  seas.  By  treaties  or  other 
international  agreements,  upon  principles  of  the  comity  of  nations  and 
the  usages  of  the  world,  the  sovereign  people  of  the  United  States 
acquire  many  rights  tx)  trade  in  the  territory  and  with  the  inhabitants 
of  other  nations.  When  acquired,  these  rights  belong  to  the  sover- 
eignty of  the  United  States,  and  are  sovereign  rights,  the  exercise  of 
which  may  be  and  are  regulated  b}''  Congressional  legislation.  The 
same  is  true  of  our  relations  with  foreign  governments  as  maintained 
and  conducted  by  our  reprosentiitives  and  instrumentalities  in  foreign 
lands.  They  remain  within  the  jurisdiction  and  subject  to  the  sover- 
eignty of  the  United  States,  although  without  its  territorial  bounda- 
ries. The  exact  rule  is  that  (rhrrcvcr  the  soctre!<fnty  of  the  [tutrd 
States  may  h  ai<^evted^  the  Confjvtfis  of  the  United  States  maij  prrserihe 
the  ways  and  tneana^  the  manner  and  methods  hy  lahich  such  soveveUjnty 
IS  to  he  asserted. 
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The  determination  of  the  question  as  to  where  the  sovereignty  and 
jurisdiction  of  the  United  States  shall  be  asserted  is  to  be  made  by  the 
Congress  and  the  Executive.  It  is  a  political  question,  and  calls  for 
the  exercise  of  powers  possessed  bj'  the  political  bmnch  of  the  Gov- 
ernment.    In  United  States  v.  The  James  G.  Swan  the  court  sa}": 

As  our  Government  is  constituted,  the  President  and  Congress  are  vested  with  all 
the  responsibility  and  ix)wers  of  the  Government  for  the  determination  of  questions 
as  to  the  maintenance  and  extension  of  our  national  dominion.  It  is  not  the  i)rovince 
of  the  courts  to  participate  in  the  discussion  or  decision  of  these  questions,  for  they 
are  of  a  political  nature,  and  not  judicial.  The  Congress  and  the  President  having 
assumed  jurisdiction  and  sovereignty,  and  having  made  declarations  and  assertions 
as  to  the  extent  of  our  national  authority  and  dominion  above  indicated  *  *  * 
all  the  people  and  courts  are  Iwund  by  such  governmental  acts,  declarations,  and 
assertions  *  *  *  and  the  responsibility  of  maintaining  the  national  authority 
within  the  boundaries  so  fixed,  and  to  the  extent  asserted  by  the  executive  and  leg- 
islative authority  against  foreign  governments,  rests  with  the  executive  and  legisla- 
tive branches  of  the  Government.  ( Unite<l  States  r.  The  James  G.  Swan,  50  Fed. 
Rep.,  108,  111.) 

With  reference  to  the  same  question,  the  United  States  Supreme 
Court  say  (137  U.  S.,  212): 

Who  is  the  sovereign,  dejure  or  defartOy  of  a  territory  is  not  a  judicial  but  a  polit- 
ical question,  the  detennination  of  which,  by  the  legislative  and  executive  depart- 
ments of  any  government,  conclusively  binds  the  judges  as  well  as  all  other  officers, 
citizens,  and  subjects  of  that  government.  This  principle  has  always  been  uj^held 
by  this  court  and  has  Ik^u  affirmed  under  a  great  variety  of  circumstances.  (See 
authorities  cited.) 

Continuing  the  discussion,  the  court  say  (p.  214): 

All  courts  of  justice  are  bound  to  take  judicial  notice  of  the  territorial  extent  of 
the  jurisdiction  exercise<l  by  the  government  whose  laws  they  administer,  or  of  its 
recognition  or  denial  of  the  sovereignty  of  the  foreign  power,  as  apix^aring  from  the 
public  acts  of  the  legislature  and  the  executive.  (See  authorities  cited.  Jones  r. 
Unite<l  States,  137  U.  S.,  202,212,214.) 

The  legislation  enacted  bj^  Congress  regarding  consular  courts  (Title 
47,  p.  783,  U.  S.  Rev.  Stats.),  conferring  jurisdiction  thereon  and  reg- 
ulating procedure  therein,  is  also  an  example  of  the  exercise  of  its 
power  of  extmterritorial  legislation  by  Congress.  This  legislation 
was  sustained  by  the  United  States  Supreme  Court  in  a  case  wherein 
a  man  had  been  convicted  and  sentenced  to  death  by  the  American 
consular  tribunal  in  Japan.  (In  re  Ross,  140  U.  S.,  4:0fi,)  The  case 
wa-sos  follows:  John  M.  Ross,  a  seaman  of  the  American  ship  liaJJiniK 
was  charged  with  nuirder,  committed  on  board  said  ship  while  in  the 
harbor  of  Yokohama,  Japan.  He  was  placed  on  trial  before  the  coiisul- 
genenil  of  the  Ignited  States  at  Kanagawa.  Japan,  sitting  as  a  court  in 
that  place,  in  pursuance  and  by  authority  of  the  statutes  of  the  United 
States  for  that  purpose  made  and  provided.  He  was  not  indicted  by 
a  grand  jury,  but  a  complaint  in  writing  was  riled  in  said  tribunal. 
The  accused  demanded  a  trial  by  jury,  which  was  denied,  and  the  court 
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proceeded  to  hear  and  determine  the  case  without  a  jury,  entered 
judgment  of  conviction,  and  sentenced  the  accused  to  be  hanged.  The 
President  of  the  United  States  commuted  this  sentence  to  life  impris- 
onment in  the  penitentiary  at  Albany,  N.  Y. 

After  being  incarcerated  in  said  prison  for  nearly  ten  years,  Ross 
applied  to  the  circuit  court  of  the  United  States  for  the  northern  dis- 
trict of  New  York  for  a  writ  of  haheas  corj^Hi*  for  his  discharge,  alleg- 
ing that  his  conviction,  sentence,  and  imprisonment  were  unlawful, 
and  stating  the  causes  thereof  and  attendant  <'ircumstances.  The  writ 
was  issued  directed  to  the  superintendent  of  the  penitentiary,  who 
made  return  that  he  held  the  petitioner  under  the  warrant  of  the  Pres- 
ident, a  copy  of  which  was  annexed.  The  circuit  court,  after  full  con- 
sideration of  the  subject,  entered  an  order  denying  the  motion  for 
discharge*  and  remanding  the  prisoner  to  the  penitentiary.  From  that 
order  an  appeal  was  taken  to  the  United  Stiites  Supreme  Court. 
Therein  it  was  contended  that  the  United  States  consular  court  by  which 
he  was  tried  was  without  jurisdiction  of  his  person,  because  he  was 
not  a  citizen  of  the  United  Stiites  and  was  a  su])ject  of  Great  Britain; 
that  said  consular  court  was  without  jurisdiction  of  the  offense  charged 
])ecause  it  was  committed  aboard  a  vessel  of  the  United  States  on  the 
high  seas,  and  by  the  lows  of  the  United  States  such  offenses  so  com- 
mitted were  to  be  tried  in  the  United  States  before  its  domestic  tri- 
])niials;  that  if  it  were  held  that  the  offense  was  committed  in  Japan 
and  not  upon  the  high  seas,  then,  the  prisoner  insisted,  that — 

TIk'  statutes  creating  the  consular  ji^ourts,  jus  well  as  the  treaties  under  which  they 
are  instituted  and  from  which  they  derive  such  authority  and  jurisdiction  aH  they 
]K>sscss,  expressly  suhject  that  jurisdiction  to  the  laws  of  the  T^nittMl  States. 

The  claim  that  the  Omstitution  has  no  extraterritorial  force  is  disproved  by  the 
existen<'e  and  operation  of  the  consular  court  itself. 

The  refusal  to  allow  the  accuse<l  a  trial  by  jury  was  a  fatal  defect  in  the  jurisdiction 
excr('is4»d  by  the  court,  and  renders  its  ju(ijjment  absolutely  void.     (See  140  U.  S.,460. ) 

The  holding  of  the  court,  as  stated  in  the  syllabus,  is  as  follows: 

By  the  Constitution  of  the  Unite<l  States  a  government  is  ordained  and  established 
*'  for  the  rnite<l  States  of  A^nerica,"  an<l  not  for  countries  outside  of  their  limits;  and 
that  Constitution  can  have  no  o|K»ration  in  another  country. 

Tlie  laws  ])assed  by  Congress  to  <-arry  into  effect  the  provisions  of  the  treaties 
granting  extraterritorial  rights  in  Japan,  China,  etc.  (Rev.  Stats.,  §§  4083-4096),  do 
no  violation  to  the  provisions  of  the  Constitution  of  the  United  States,  although  they 
do  not  require  an  indictment  by  a  grand  jury  to  1h»  found  before  the  accused  can  be 
called  upon  to  answer  for  the  crime  of  murder  committe<l  in  those  countries  or  to 
secure  to  him  a  jury  on  his  trial. 

Regarding  the  authority  of  Congress  to  legislate  for  territory  with- 
out the  boundaries  of  the  United.  States,  the  court  in  the  body  of  the 
opinion  say: 

We  do  not  understand  that  any  question  is  made  by  counst*!  as  to  its  i>ower  in  this 
re8i)ect.     His  objection  is  to  the  leirislation  by  which  such  treaties  are  carried  out, 
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contending  that,  so  far  as  crimes  of  a  felonious  character  are  concerned,  the  same  pro- 
tection and  guarantee  against  an  undue  accusation  or  an  unfair  trial  secured  by  tlie 
Constitution  to  citizens  of  the  United  States  at  home  should  Ixj  enjoyed  by  them 
abroad.  In  none  of  the  laws  which  have  been  passed  by  Congress  to  give  effect  to 
treaties  of  the  kind  has  there  l)een  any  attempt  to  reijuire  indictment  by  a  grand 
jury  before  one  can  be  called  ujwn  to  answer  for  a  public  offense  of  that  grade  com- 
mitted in  those  countries,  or  to  secure  a  jury  on  the  trial  of  the  offense.  Yet  the 
laws  on  that  subject  have  been  passed  without  objection  to  their  constitutionality. 
Indeed,  objection  on  that  ground  was  never  raised  in  any  quarter,  so  far  as  we  are 
informed,  until  a  recent  period. 

It  is  now,  however,  earnestly  pressed  by  counsel  for  the  jHJtitioner,  but  we  do  not 
think  it  tenable.  By  the  Constitution  a  government  is  ordained  and  established 
"for  the  United  States  of  America,"  and  not  for  countries  outside  of  their  limits. 
The  guaranties  it  affords  against  accusation  of  capital  or  infamous  crimes,  except  by 
indictment  or  presentment  by  a  grand  jury,  and  for  an  imi)artial  trial  by  a  jury  when 
thus  accused,  apply  only  to  citizens  and  others  within  the  Unite<l  States,  or  who  are 
brought  there  for  trial  for  alleged  offenses  committed  elsewhere,  and  not  to  residents 
or  temi>orary  sojourners  abroad. 

The  Constitution  can  have  no  operation  in  another  country.  When,  therefore,  the 
representatives  or  officers  of  our  Government  are  pennitted  to  exercise  authority  of 
any  kind  in  another  country  it  must  be  on  such  conditions  as  the  two  countries  may 
agree,  the  laws  of  neither  one  being  obligatory  upon  tlie  other.  The  deck  of  a  pri- 
vate American  vessel,  it  is  true,  is  considered  for  many  purposes  constructively  as 
territory  of  the  Uniteil  States,  yet  i)ersons  on  Iward  of  such  vessels,  whether  officers, 
sailors,  or  passengers,  can  not  invoke  the  protection  of  the  provisions  referred  to 
until  brought  within  the  actual  territorial  boumlaries  of  the  United  States.  And 
besides,  their  enforcement  abroad  in  numerous  places,  where  it  would  be  highly 
important  to  have  consuls  invested  with  judicial  authority,  would  be  im|)racticable, 
from  the  impossibility  of  obtaining  a  competent  grand  or  petit  jury.  The  re<]uire- 
ment  of  such  a  body  to  accuse  and  to  try  an  offender  would,  in  a  majority  of  cases, 
cause  an  al)andonment  of  all  prosecution.  The  framersof  the  Constitution,  who  were 
fully  aware  of  the  necessity  of  having  judicial  authority  exercised  by  our  consuls  in 
non-Christian  countries  if  commercial  intercourse  was  to  be  had  with  their  people, 
never  could  have  supposeil  that  all  the  guaranties  in  the  administration  of  the  law 
upon  criminals  at  home  were  to  be  transferred  to  such  consular  establishments  and 
applied  before  an  American  who  had  committed  a  felony  there  could  be  accused  and 
tried.  They  must  have  known  that  such  a  requirement  would  defeat  the  main  pur- 
pose of  investing  the  consul  with  judicial  authority.  While,  therefore,  in  one  aspect 
the  American  accused  of  crime  committed  in  those  countries  is  deprived  of  the  guar- 
anties of  the  Constitution  against  unjust  accusation  and  an  impartial  trial,  yet  in 
another  asi)ect  he  is  the  gainer,  in  being  withdrawn  from  the  proceilure  of  their 
tribunals,  often  arbitrary  and  oppressive,  and  sometimes  accomimnied  with  extreme 
cruelty  and  torture.     (In  re  Ross,  140  U.  S.,  463,  465.) 

The  right  of  Congress  to  confer  jurisdiction  in  civil  matters  upon 
consular  courts  wits  c\eclared  to  exist  by  the  United  Stiites  Supreme 
Court  in  Dainese  t\  Hale,  91  U.  S.,  13. 

The  constitutionality  of  Congressional  legishition  regarding  consuhir 
courts  is  discussed  and  sustained  in  the  following  cases:  ilahoney  r. 
United  States  (10  Wall.,  66,  67);  In  re  Joseph  Stupj)  (11  Blatchford, 
124);  United  States  r.  Craig  (28  Fed.  Rep.,  801),  (oi)inion  by  Justice 
Brown);  United  States  c\  Smiley  (6  Saw.,  645),  (opinion  h\'  Justice 
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Fields);  Steamer  Spark  v.  Lee  Choi  Chum  (1  Saw.,  713);  Tazaymon 
V.  Twombly  (5  Saw.,  p.  79);  The  Pingon  (7  Saw.,  483);  The  Pingon 
(11  Fed.  Rep.,  607). 

Pursuant  to  the  provisions  of  Title  47,  sections  4083  to  4130,  the 
United  States  is  maintaining  consular  courts  in  the  following  countries: 
Cnina,  Korea,  Maskat,  Morocco,  Persia,  Samoa,  Siam,  Tonga,  Turkey^ 
and  Zanzibar. 

This  Government  also  maintained  consular  courts  in  Japan  up  to 
July  17,  1899,  when  the  new  treaty  with  Japin,  which  abolished  these 
courts,  went  into  effect. 

The  right  of  legislation  in  regard  to  consular  courts  in  territory 
within  the  jurisdiction  of  a  recognized  sovereignty  with  which  the 
United  States  maintains  foreign  relations  is  to  be  exercised  in  accord- 
ance with  existing  treaty  stipulations  in  regard  thereto.  The  right 
is  not  created  by  the  treaty,  but  is  simply  regulated  thereby.  Consular 
courts  are  instituted  and  maintained  in  countries  subject  to  the  domin- 
ion of  semicivilized  or  barbarous  people  whose  chieftains  we  do  not 
recognize  as  possessing  sovereign  powers  and  with  whose  government 
we  do  not  make  treaties  nor  maintain  foreign  relations. 

Section  4088,  Revised  Statutes  of  the  United  States,  is  as  follows: 

The  consuls  and  commercial  agents  of  the  United  States  at  islands  or  in  countries 
not  inhabite<l  by  any  civilized  people  or  recognized  by  any  treaty  with  the  United 
States  are  authorize<l  to  try,  hear,  and  determine  all  cases  in  regard  to  civil  rights, 
whether  of  person  or  property,  where  the  real  debt  or  damages  do  not  exceed  the 
sum  of  $1,000,  exclusive  of  costs,  and,  ujxjn  full  hearing  of  the  allegations  and  evi- 
dence of  both  parties,  to  give  judgment  accortling  to  the  laws  of  the  United  States  and 
acconling  to  the  equity  and  right  of  the  matter,  in  the  same  manner  as  justices  of  the 
peace  are  now  authorized  and  empowered  where  the  United  States  have  exclusive 
jurisdiction.  They  are  also  invested  with  the  lowers  conferreil  by  the  provisions  of 
sections  4086  and  4087  for  trial  of  offenses  or  misdemeanors. 

Regarding  this  section  Attorney -General  Garland  said: 

Tlie  jurisdiction  thus  conferred  is  based  ui)on  the  well-received  doctrine  of  intei^ 
national  law  that  consuls  in  l»arbarous  or  semibartxarous  States  are  to  be  regarde<l  as 
investing  with  extraterritoriality  the  place  where  their  flag  is  planted,  and  if  justice 
is  to  Ihj  administered  at  all,  so  far  as  concerns  civilized  foreigners  visiting  such  States, 
it  nuist  \ye  by  tribunals  such  as  are  named  in  section  4088,  Revised  Statutes.  ( 18  A.  G. 
Op.,  219,  220.) 

The  United  States  has  a<'quired  and  still  retains  certain  rights  in  the 
Samoan  Islands.  Wharton's  International  Digest,  Vol.  I,  sec.  63, 
contains  the  following: 

In  March,  1872,  ccrtiiin  commercial  arrangements  were  made  by  Manga,  chief  of 
Tutuila,  and  Commander  Mea<le,  of  the  U.  S.  S.  Xarnnjumfrtt,  for  the  use  of  tlie  port 
of  Panjro-Panjro.  According  to  a  summary  in  the  Nineteenth  Century  for  February, 
188H,  **  It  was  arranged  that  Pango-Pango  should  be  given  up  to  the  American  (Jov- 
ernment,  on  condition  that  a  frien<lly  alliance  existed  U'tween.  that  island  and  the 
Uniteil  States.  Pango-Pango  Harlx>r  has  thus  passed  forever  from  the  han«ls  of  the 
British." 


/ 


60 

rights  so  acquired  were  subsequently  confirmed  by  treaty 
oetJffuen  the  United  States  and  the  Government  of  the  Sanioan  Islands 
(January  17,  1878).     Article  II  of  said  treaty  is  as  follows: 

Naval  vessels  of  the  United  States  shall  have  the  privilege  of  entering  and  using  the 
port  of  Pango-Pango,  and  establishing  therein  and  on  the  shores  thereof  a  station  for 
coal  and  other  naval  supplies  for  their  naval  and  commercial  marine,  and  the  Saraoau 
Government  will  hereafter  neither  exercise  nor  authorize  any  jurisdiction  within 
8ai<l  i)ort  adverse  to  such  rights  of  the  Unit^  States  or  restrictive  thereof. 

Although  Congress  has  legislated  as  to  how  and  by  what  means  the 
rights  secured  by  the  United  States  in  the  Samoan  Islands  are  to  be 
exercised,  it  has  never  been  claimed  that  the  boundaries  of  the  United 
States  had' been  extended  to  include  any  of  the  territory  constituting 
the  Samoan  Islands.  The  reason  for  this  is  that  neither  by  direct  leg- 
islation or  necessary  intendment  has  Congress  ever  manifested  its 
assent  to  such  extension. 

The  right  of  Congress  to  create  extniterritorial  legislation  is  based 
uix)n  the  fact  that  a  citizen  of  the  United  States  passing  without  our 
territorial  boundaries  is  not  thereby  divested  of  the  allegiance  he  owes 
this  Government  nor  the  privileges  and  obligations  arising  therefrom. 
Wherever  he  goes  he  is  entitled  to  call  for  and  receive  the  protection 
of  the  sovereignty  of  the  Ignited  States.  This  protection  is  to  be 
afforded  to  such  extcMit  and  in  such  manner  and  form  as  shall  scorn 
adequate  and  joroper  to  that  sovereignty.  Under  our  form  of  govern- 
ment the  authority  of  declaring  the  will  of  the  sovereign — i.  e..  the 
people  of  the  United  Stat^^s — is  vested  in  Congress.  This  privilege  of 
protection  ))V  his  sovereign  enjoyed  by  a  citizen  carries  with  it  an 
o))ligation  on  his  part  to  rcvspect  the  will  of  his  sovereign;  that  is.  to 
obey  its  laws.  If  he  refuses  to  respect  this  obligation,  the  sovereign 
may  reach  out  to  punish  him  as  it  is  l>ound  to  do  to  protect  him.  The 
will  of  the  sovereign  of  the  United  States  in  regard  thereto  is  made 
known  by  Congress.  Here,  again.  Congress  acts  in  harmony  with 
treaty  stipulations,  if  any  exist,  but  the  right  to  enforce  sovereign 
authority  over  its  citizens  is  not  created  by  treaties. 

This  brings  the  discussion  to  the  (juestion.  Are  the  inliabitants  of 
said  islands  '* citizens'"  of  the  United  States?  If  by  '* citizen'-  is  meant 
''a  member  of  the  civil  state,  entitled  to  all  its  privileges,"  the  ques- 
tion must  ])e  answered  in  the  negative*,  for  even  in  the  treaty  it  is 
provided  that  ''  the  civil  rights  and  political  status  *  *  *  shall  be 
determined  l)y  the  Congn^ss  "  (art.  J>),  and  Congress  has  not  yet  made 
such  determination.  Nor  do  th(\v  fulfill  the  requirements  of  the  four- 
teenth amendment  to  the  Constitution,  for  while  they  are  su))ject  to 
the  jurisdiction  of  the  United  States  they  are  not  ''persons  born  or 
natunilized  in  the  United  States.-' 

If  by  '"eitizen''  is  meant  one  who  owes  allegiance  to  oui  (iovern- 
ment  in  return  for  the  protection  which  the  Government  atl'ords  him, 
then  the  inhabitants  arc  citizens  of  the  United  States. 


That  the  iohabitants  of  tho^e  isliinds  arc  entitled  to  rail  upon  tbo 
United  States  to  jirotect  them  in  their  riji^hts  of  proj^ert y  iind  pemon, 
preserve  the  yjublic  pence,  maintain  law  and  order,  and  prevent 
eij  e  roue  bin  enti*  upon  the  territory  hy  foreign  nations  ran  not  be 
denied*  Correlatively,  the  inhabitants  owe  aUegianee  to  the  sover- 
eignty and  ul>odieuce  to  the  hiws  whereb}^  the  sovereignty  undertakes 
to  diseliargc^  the  o}>ligatk>n. 

The  sovereignty  and  juri.sdietioii  of  the  United  States  liaving 
attached  to  said  islands,  persons  eontiTming  therein  are  suhjeet  to  the 
laws  put  in  force  thei'i'in  by  tlie  Unit*rd  States,  without  regard  to  their 
citizen>hip,  with  such  exceptions  as  are  in  force  in  other  territory 
suljject  to  the  jurisiliction  of  the  United  States. 

Regarding  the  citiz*'ns  of  the  U^nited  Stat^^s  who  wore  d^jniiciled  in 
the  town  of  Oistiae  while  suiiject  to  military  o<ru|>ation  by  the  forces 
of  Great  Britain  during  the  war  of  1812,  the  United  States^  Supreme 
Court  Hny  (United  States  /%  Rice,  4  Wheat.,  247,  254): 

By  the  t"<in*[iu\'*t  tiiul  military  *KTUpatioii  ^f  Castinc  the  enemy  acqiiircnt  that  firm 
po«*!!ie«*ion  wtiirh  eiiahle*!  him  to  excrrit?**  ihe  fullcfJl  ri^litn  of  i4t)vert^i|^iity  tivi-r  that 
place.  The  stive rei|ki:nty  of  the  Tnited  States  fiver  the  territon'  wae,  of  cotirH*%  sus- 
pemled,  ami  the  lavvw  of  the  t*iute<i  Statet!»  v*jiM  no  lunger  l>e  rightfully  eufurced 
there  or  be  ottligatory  w^nm  th**  iuhahitiiiifj-  whit  ^emai^e^l  and  ^ubmitrt*!!  to  the 
conquerors.  By  the  Hiim^niler  the  inhahitiuitt*  iniHiHHl  under  a  temiK>rary  allegiauee 
to  the  British  Goveriuuent,  and  were  kiUDd  hy  siieh  laws,  and  such  only,  art  it 
choee  to  rtH'tJgniate  and  imp(w*e.  Fronj  the  nature  ttf  the  eai^e  no  other  lawt*  ooiilil  l>e 
obligatory  ujmdii  them,  lor  where  there  is  no  proteetion  or  allegiance  fir  80verei)ifijty 
there  ean  l_>e  no  i*laiiti  to  obedienee. 

Certaiuh^  the  sovereignty  of  the  United  States  may  eufoive  a^minftst 
the  subjects  of  another  sovereignty  a  nJe  it  in  willing'  to  apply  to  its 
own  eitizens, 

Kegarditig  the  p*.>wer!s  of  Congress  over  Ahii^lva,  Daw.'^on,  J.,  .^aid 
(29  Fed,  Rep.,  205): 

PL»s8e8siriju'  tlie  power  toereet  a  Territorial  >;overmnent  for  Ala><ka,  theyeouldc*jnfer 
uiKin  it  ifUfh  power**,  judicial  and  executive^  a.«  they  deem  moet  suitable  to  the  net.te«- 
sities  of  the  inhabitauti?.  It  i^vw  uiiq\trj<t{nnald(f  withhi  the  cotattitntumat  pf^rer  of  Con- 
gram  io  wifhhM  j'foui  tlti  hihatiitaHtJi  4t/  AhMka  tht'  potrer  in  ifgisitih  and  imtke  latt^f.  In 
the  absenee,  then,  of  any  httt*$tHikhnj  [mwcr  hi  Ih*  Urntonj^  to  what  sourfe  mus*t  the 
people  look  for  the  laws  hy  whieli  they  are  tolie  governed?  Thin  question  ran  admit 
of  bxit  mw  aiii*wer.  Con^re?^  i»  the  only  lawmakiug  pi>wer  for  Alaska,  (United 
8Utee  i\  Nelson,  29  Fed.  Rep,,  21)2,  205-2060 

In  speiiking  of  the  powers  of  Congress  in  legislating  for  territory 
subject  to  the  jurisdiction  of  the  United  States,  but  outside  of  the 
jurisdiction  of  any  one  of  the  States  of  the  Union ^  the  circuit  court  of 
appeals,  ninth  circuit,  say: 

It  may  legiB«late  in  aeeordanee  with  the  g|>ecial  nced:8  of  each  locality,  and  varj'  its 
regulation**  h>  meet  the  eonditions  and  fir<;(imfitances  of  the  people.  (Endleman  r. 
Unit^  States,  86  Fed.  Rep.,  456,  459.) 
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In  Snow  V.  United  States  (18  Wall.,  319)  the  court  say: 

The  government  of  the  Territories  of  the  United  States  belongs,  primarily,  to  Con- 
gress; and,  secondarily,  to  such  agencies  as  Congress  may  establish  for  that  purpose. 
During  the  tenn  of  their  pupilage  as  Territories  they  are  mere  dependencies  of  the 
United  States.  Their  people  do  not  constitiUe  a  sovereign  power.  All  political  authority 
exercised  therein  is  derived  from  the  General  Government. 

From  the  foregoing  it  seems  manifest  that  the  legislative  powers  of 
Congress  are  coextensive  with  the  authority  of  the  United  States,  and 
that  in  legislating  for  territory  and  individuals  without  the  boundaries 
of  the  United  States  Congress  need  not  conform  to  the  constitutional 
requirements  regarding  territory  within  the  boundaries  of  the  United 
States  and  citizens  domiciled  therein. 

With  the  light  of  these  interpretations  afforded  by  judicial  decision 
and  Congressional  action,  let  us  examine  the  Constitution  itself: 

Article  I,  section  8,  of  £he  Constitution  confers  upon  Congress  the 
power — 

To  define  and  punish  piracies  and  felonies  committeil  on  the  high  seas  and  offenses 
against  the  lAw  of  nations. 

It  can  not  be  seriously  contended  that  the  high  seas  are  within  the 
territorial  boundaries  of  the  United  States. 

The  people  of  the  United  States,  in  adopting  this  provision,  recog- 
nized the  fact  that  the  sovereignty  of  the  United  States  was  world- 
wide, and  that  such  sovereignty  could  attach  itself,  and  secure  juris- 
diction to  exercise  authority  at  any  point  without  the  jurisdiction  of 
another  recognized  sovereignty. 

The  provision  regarding  "offenses  against  the  law  of  nations"  is 
a  similar  recognition.  By  the  law  of  nations,  when  an  invading  army 
has  driven  out  the  opposing  sovereign  and  overthrown  the  existing 
government,  the  invader  is  bound  to  replace  said  government  by  one 
of  his  own.  The  Brussels  project  of  an  international  declaration 
concerning  the  laws  and  customs  of  war  provides  as  follows: 

Art.  2.  The  authority  of  the  legal  power  ))eing  suspended,  and  having  actually 
passtnl  into  the  hands  of  the  occupier,  he  shall  take  every  step  in  his  power  to  rees- 
tablish and  secure,  as  far  as  possible,  public  safety  and  social  order. 

See  also  section  43,  Recommendations  of  Institute  of  International 
Law,  Oxford  Session,  1880;  section  1,  Lieber's  Instructions  for  the 
Government  of  Annies  of  the  United  States  in  the  Field.  (G.  O., 
100,  A.  G.  O.,  1863.) 

In  ancient  times  governments  of  this  chaimcter  were  administered 
according  to  the  accepted  doctrine:  ''The  will  of  the  conqueror  is  the 
law  of  the  conquered."  This  doctrine  is  still  recognized  as  a  law  of 
nations,  but  has  been  so  modified  by  modern  usage  as  to  deprive  it  of 
its  terrors.  Without  stopping  to  discuss  these  modifications,  atten- 
tion is  directed  to  the  fact  that  in  the  instance  with  which  we  have  to 
deal  the  "conqueror"  is  the  sovereign  people  of  the  United  States. 
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Under  the  distribution  of  powers  made  by  that  sovereign  its  "will" '  ^ 
is  to  be  made  known  by  its  Congress. 

Inasmuch  as  the  people  of  the  United  States,  i.  e.,  the  sovereign  of 
the  United  States,  is  required  to  establish  government  in  such  territory, 
any  interference  or  obstruction  by  the  inhabitants  seeking  to  prevent 
the  discharge  of  this  obligation  would  be  an  offense  against  the  law  of 
nations,  unless  persons  taking  such  action  are  "in  arms"  b}^  authority 
of  and  in  defense  of  the  prior  sovereignty. 

Article  I,  section  8,  of  the  Constitution  also  confers  upon  Congress 
the  authoritv — 

To  declare  war,  grant  letters  of  marque  and  reprisal  and  make  niles  concteming 
captures  on  land  and  water. 

Until  Congress  shall  change  their  character  and  condition  the  islands 
under  consideration  will  remain  "captures,"  the  possession  of  which 
by  the  United  States  has  been  confirmed  b}^  the  treaty  of  peace. 
"Captures"  only  in  the  sense  that  the}'  are  to  be  legislated  for  by  the 
Congress  of  the  United  States,  whose  enactments  have  been  of  such 
character  that  the  country  and  people  heretofore  subject  thereto  are 
the  envied  of  enlightened  humanity'  less  favorably  circumstanced. 

Article  IV,  section  3,  of  the  Constitution  provides  that — 

The  Congre^  shall  have  i>ower  to  dispose  of  and  make  all  nee<lful  rules  and  regu- 
lations respecting  the  territory'  or  other  property  belonging  to  the  United  States. 

This  clause  was  drafted  by  Gouverneur  Morris.  Fifteen  yeare  after 
the  adoption  of  the  Constitution,  in  answer  to  a  question  as  to  the 
precise  meaning  of  the  clause,  he  wrote: 

I  always  thought,  when  we  should  acquire  Canada  and  Louisiana,  it  would  be 
projx^r  to  govern  them  as  provinces  and  allow  them  no  voice  in  our  councils.  In 
wording  the  third  section  of  the  fourth  article  1  went  as  far  as  circumstances  would 
j)ermit  to  establish  the  exclusion.     (3  Morr.  \Vr.,  p.  192.) 

Regarding  this  clause  in  the  Constitution  the  Supreme  Court  say 
(14  Peters,  537): 

The  term  territory,  as  here  used,  is  merely  descriptive  of  one  kind  of  property,  and 
is  e<^uivalent  to  the  word  lands.  And  Congress  has  the  same  iK)wer  over  it  as  over 
any  other  property  l)elonging  to  the  United  States;  and  this  power  is  vested  in  Con- 
gress without  limitation;  and  has  been  considered  the  foundation  upon  which  the 
Territorial  governments  rest.     (United  States  r.  Gratiot  et  al.,  14  Pet.,  524,  537.) 

The  decisions  of  the  courts  uniformly  sustain  tte  doctrine  that  by 
this  provision  of  the  Constitution  Congress  is  given  the  power  to 
govern  those  portions  of  the  public  domain  lying  outside  of  the 
boundaries  of  the  several  States  of  the  Union,  in  the  manner  and  by  y 
the  means  which  to  Congress  seem  best  adapted  to  existing  conditions,    j. 
ranging  from  a  joint  protectorate,  such  as  is  exercised  over  Samoa,  to     J 
a  Territorial  government  of  well-nigh  sovereign  power,  such  as  eidsts   ^ 
in  Oklahoma. 
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Returning  to  Article  I,  section  8,  we  find  that  Congress  is  thereby 
empowered — 

To  make  all  laws  which  shall  l)e  necessary  and  proper  for  carrying  into  execution 
the  foregoing  i>owers,  ami  all  other  powers  vested  by  this  Constitution  in  the  Govern- 
ment of  the  United  States  or  in  any  department  or  officer  thereof. 

The  Constitution  specifically  vests  in  the  Government  of  the  United 
States  the  authority  to  engage  in  war.  If  it  is  conceded  that  when 
engaged  in  war  the  United  States  is  bound  by  the  hiw  of  nations  regu- 
lating civilized  warfare,  it  follows  that  its  first  and  pammount  duty  is 
to  compel  a  peace,  and  for  this  purpose  it  may  wrest  from  its  adversary 
all  and  every  means  of  continuing  the  warfare.  This  includes  not  onl}' 
guns  and  ships,  but  public  revenues  and  other  property,  the  allegiance 
and  support  of  subjects,  territory,  dominion,  and  sovereignty.  Hav- 
ing wrested  any  or  all  these  from  its  adversary  and  reduced  them  to 
its  own  possession,  the  laws  of  nations,  the  interests  of  civilization,  and 
the  dictates  of  humanity  all  impose  duties  and  obligations  in  regard 
thereto  upon  the  Government  of  the  United  States.  By  what  means 
the  duties  and  obligations  so  arising  from  the  acquisition  of  the  islands 
under  consideration  are  to  be  discharged,  and  the  general  principles 
governing  the  use  of  said  means,  has  already  been  discussed  herein. 

That  the  sovereignty  of  the  United  States  would  attach  to  territory 
without  its  territorial  l)oundaries,  that  jurisdiction  over  such  territory 
would  be  attained  thereby,  and  that  Congress  would  be  required  to 
legislate  therefor,  is  plainly  recognized  and  asserted  in  the  thirteenth 
amendment  to  the  Constitution,  as  follows: 

Section  1.  Neither  slavery  nor  involuntary  servitude,  except  as  a  punishment  for 
crime,  whereof  the  party  shall  have  been  duly  convicteil,  shall  exist  within  the 
Uniteil  States,  or  any  place  subject  to  their  jurisdiction. 

Sec.  2.  Congress  shall  have  jwwer  to  enforce  this  article  by  appropriate  legislation. 

What  is  meant  by  "'any  place  subject  to  their  jurisdiction,''  if  not 
such  territory  as  that  with  which  we  have  now  to  deaii  If  said  lan- 
guage was  intended  to  designate  those  portions  of  our  country  in 
which  Territorial  governments  were  established,  it  follows  that  the 
other  sections  of  the  Constitution,  from  which  said  clause  is  omitted, 
are  not  in  force  in  the  *' Territories,"  and  Congress  may  extend  the 
boundaries  of  the  United  States  to  include  said  islands,  erect  Terri- 
torial governments  therein,  and  legislate  therefor  without  such  leg- 
islation being  subject  to  the  provisions  of  the  Constitution  or  the 
territory  or  the  inhabitants  being  entitled  to  the  benefits,  privileges, 
and  immunities  created  by  the  Constitution. 

Regarding  the  exercise  of  these  great  powers,  the  United  States 
Supreme  Court  say: 

Congress  must  possens  the  choice  of  means  and  must  l)e  empowereil  to  use  any 
means  which  are  in  fact  conducive  to  the  exercise  of  a  power  granttnl  by  the  Consti- 
tution.    (United  States  v.  Fisher,  2  Cranch,  358.) 
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I^t  the  f-nd  l>e  jetdtimate,  l<^t  it  \w  within  the  8fope  nf  the  ConHtitntkin,  ami  all 
mean*^  whieh  are  appropriate,  whic^h  are  plainly  a<iaj*ted  to  that  end,  which  an*  not 
prtihihit<*<i,  but  ctinj^i.^t  with  the  It-tterimd  spirit  ui  the  Constitution^  areeon?<titutiinjal. 
(Mrlullmh  t.  Maryland,  4  Wheat.,  lUtn  Prij^aj:  »\  Pemisylvaiiia,  Ri  Pet.,  539.) 

If  aeertain  tueana  lo  carry  uito  effeet  any  of  the  ixvwers  exprt**ily  given  by  the 
Om^titiJlion  Ut  llie  (Toverniiient  of  the  Uiiiim  be  an  apjirnpriat^*  measiirr*,  not  pro- 
hiliitt'tl  l)y  tlie  ron?rtitiition,  the  dejHfreeof  it^  neeeflgity  w  a  (piention  of  lejyn^lative  dis- 
cretion, not  of  jiidieial  ooifni/Jtm-e.     (MeCuBoeti  r.  Maryliuid,  4  Wtieat.,  Mtl ) 

If  those  islands  and  their  inhahitant^  are  without  the  je^is  of  the 
CoiiHtitutioiu  what  then  is  their  protection  from  an  oppressive  govern- 
ment and  unjust  lawsf  The  answtM*  is  pluin.  Siieh  protrction  is  found 
in  tlie  eharaeter  and  enlightenment  uf  the  new  sovereic^n  within  wh<Fse 
jurisdiction  they  now  are,  to  wit,  the  sovei^iw'n  people  of  the  United 
St-ates.  Thi^y  art*  a  char^^e  upon  the  conseienn^  of  that  sovereitro,  and 
the  "'inalienable  rights'' of  a  people  are  safe  in  that  custody  even 
when  not  guarautei'il  hy  the  letter  of  the  Constitution,  for  they  are 
protected  by  laws  higher  tlian  the  (  onstituti^nu  heing  the  laws  of 
American  civilization,  the  moral  sentiment  of  the  nation  pervading 
all  our  institutions  and  from  which  even  the  Constitution  derives  it** 
force. 

In  Johtison  r.  Mcltitosh  (s  WheiiL,  5slf)  the  United  States  Supreme 
Court,  speaking  hy  Marshall,  Ch.  J.,  say: 

Hiuuanity,  acting  on  pubUi-  opinion,  baa  established  us  a  ^jenenil  mle  thai  the 
cunq«ere<l  nhall  not  be  wantonly  oppressed,  and  that  their  condition  yimll  nunain  as 
eligible  aa  is  roniiiatible  with  the  objeet^  of  the  eoniiiiej^b  ♦  ♦  *  Put)lie  opinion, 
wiiirli  not«-veii  tbt'  lontpieror  tun  disrejjaril,  inipot*i-«  tbene  reHtraint*^  u|n>!i  Jiirn,  and 
he  ran  not  ne^fliM  t  tlienj  withont  injury  to  lii^  fame  and  liazard  to  his  jxiwer. 

The  candid  judgment  of  idl  must  concede  ''that  this  He|>ublic  has 
no  ilesire  to  i>p[iress  any  t>f  thv  inluihitants  of  these*  isiands,  hut 
earnestly  wishes  theui  peac(\  [)ros[>erity*  and  the  largest  dt^gree  of 
liberty  consistent  with  the  mainteuancr*  of  individinil  rights  and 
collective  tranf|uiHity/- 

Can  anyone  duuht  that  President  McKinley  uttered  the  sentiments 
of  the  nation  when,  at  Bcistoiu  in  Felimary.  IXW,  he  said; 

No  inif^>i*rial  dfsigrn  hirks  in  the  Anirrieuii  niirrd.  That  would  tie  alien  to  Anieri- 
am  wntimeiit.  thou^ld,  and  purpcK^\  <  Hir  i>rieelrjj)-  prinei]iler«  under>ro  ncf  ehaiige 
under  a  tropi(»al  sun.  Ji  we  t'aji  hfiielit  then*  iwjiopie,  wlio  will  tihjet-t?  If  in  years 
they  are  esUiblif^hed  in  goverrnnent  under  law  and  lit»erty,  wbiv  wdll  regret  our  [>enlH 
and  «ieriiice«;  who  will  not  rejoice  in  our  herois?ru  and  humanity?  I  have  no  li^lit 
or  kni*whMl^*  not  coiiinion  t«>  my  eountrymen.  1  do  not  prophecy.  The  predentin 
all  aV>**oriun«^  to  nie»  Irut  I  iiiu  ni>t  liound  tuy  virion  l)y  tlu-  !^lfHM^-^itainl•d  trrnebeH 
around  Manila,  wliort*  every  red  drop,  wht4her  from  the  vi'inj^  ivf  an  AmiTirau  soldier 
or  a  mijJirniiied  Filipino,  im  animish  ti>  my  heart;  biit  hy  the  liroad  rauj^'H  ♦if  futare 
years,  when  the  ^oai*  '^f  islanfis,  uudiT  tlic  juipidf^e  of  the  year  just  pas^^^l,  Fhall 
have  l>f*romi*  the  ^remw  and  ^dories  ui  tlw^v  tropical  H*a?<,  a  land  of  plenty  and  rd 
inereasdnj*  possibilities^,  a  ]»eople  r<*<leenied  from  HavtM^t'  indolenc-e  imd  habits,  devott^l 
to  t It e  art*  of  peaee,  in  toncii  with  the  eontnieree  and  tra<le  of  all  nati<jna,  enjoying 
the  bleafingHof  freedom^  of  civil  anil  relijifious  liljerty,  of  educatioo  and  of  homes, 
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ano  wnofle  children  and  children's  children  shall,  for  ages  hence,  bless  the  American 
Republic  because  it  emancipated  and  redeemed  their  fatherland  and  set  them  in  the 
pathway  of  the  world's  civilization. 

And  that — 

The  treaty  now  commits  the  free  and  unfranchised  Filipinos  to  the  guiding  hand 
and  liberalizing  influence,  the  generous  sympathies,  the  uplifting  education,  not  of 
their  American  masters,  but  of  their  American  emancipators. 

The  fr/nn^,  the  ways  and  means,  the  governmental  agencies  by  which 
this  Republic  will  carry  out  its  benevolent  purposes  and  discharge  its 
duties  in  regard  to  these  islands  and  their  inhabitants,  are  matters 
addressed  to  the  discretion  of  the  Congress  and  are  not  understood  to 
be  within  the  purport  of  the  inquiries  upon  which  this  report  is  made. 

U. 

The  decisions  of  the  Supreme  Court  of  the  United  States  regarding 
the  acquisition  and  government  of  new  territory  by  the  United  States 
established  two  propositions  beyond  controversy: 

1.  The  United  States  as  a  sovereign  nation  may  acquire  and  govern 
new  territory. 

2.  The  government  of  territory  acquired  and  held  b}"  the  United 
States  belongs  primarily  to  Congress  and  secondarily  to  such  agencies 
as  Congress  may  establish  for  that  puipose. 

As  to  these  two  propositions,  the  Supreme  Court  of  the  United 
States  say: 

Thej^e  propositions  are  so  elementary  ami  so  necessarily  follow  from  the  condition 
of  things  arising  upon  the  acquisition  of  new  territory  that  they  necnl  no  argument  to 
support  them.   They  are  self-evident.   ( Mormon  Church  v.  United  States,  1 36  U.  S. ,  43. ) 

It  is,  however,  necessary  to  examine  the  character  and  extent  of  the 
power  of  Congress  in  the  matter  of  such  government  and  legislation. 
In  1810  the  Supreme  Court  of  the  United  States  said: 

The;  power  of  governing  and  legislating  for  territory  is  the  inevita))le  consoiiuence 
of  tlie  right  to  acquire  and  to  hold  territory.  Could  this  i)0.'<ition  be  contested,  the 
Constitution  of  the  United  Stiites  declarew  that  "Congrer^s  shall  have  power  to  dispose 
of  and  make  all  needful  rules  and  regulations  respecting  the  territory  or  other  prop- 
erty rKilonging  to  the  United  States." 

Accordingly  we  find  Congress  possessing  and  exercising  the  aV)Solute  and  imdis- 
puted  power  of  governing  and  legislating  for  the  territory  of  Orleans.  Congress  has 
given  them  a  legislature,  an  executive,  and  a  judiciary,  with  such  powers  as  it  has 
been  their  will  to  assign  to  those  departments.     (Sere  r.  Pitot,  (y  C'ranch,  332, 336,337. ) 

In  the  United  States  r.  Gratiot  et al.  (14  Pet.,  526,  537)  the  court  say: 

The  Constitution  of  the  United  States  (art.  4,  sec.  3)  provides  "that  Congress  shall 
have  power  to  disix)se  of  and  make  all  needful  rules  and  regulations  respecting  the 
territory  or  other  property  lx»longing  to  the  United  States."  The  tenn  territory,  as 
here  used,  is  merely  descriptive  of  one  kind  of  pro|)erty,  and  is  equivalent  to  the 
word  lands.  And  Congress  has  the  same  i>()wer  over  it  as  over  any  other  property 
belonging  to  the  United  States,  and  this  power  is  vested  in  Congress  without  limita- 
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tion,  and  ha^  been  con&idered  the  foiiniktion  n|xvn  wliieh  tlie  Territorial  trovern- 
nienU  rest.  In  the  case  of  MeCulloc^i  r.  The  State  of  !^faryUiiid  (4  WhftU.^  422)  the 
Clii**f  Jii>*!ire,  ill  ^ving  the  opinion  of  the  ronrt,  ^pedkinjt;  oi  thin  arti(*h',  and  tlie 
powen?*  of  Conjajess  crowing  *iut  f>f  it»  applies  ii  to  Territoriiil  governments,  and  says 
aH  ad  ID  it  their  roriMitutionaHty,  And  airain,  in  the  rnm^  of  tht'  Aineriran  Insurant^ 
Company  ''.  Tanter  (1  Pet,,  r>42),  in  Hjx^akitig  r>f  the  re^'ion  of  Flnrida  nnder  the 
treaty  with  8pain,  he  Hayn  that  Fhirida,  ui^tii  f^he  j^hall  Unome  a  State,  eontinnes  to 
l>e«  Territory  of  tlie  l^niteil  State**  vf<n'erinnent  hy  that  tHauHe  in  the  Cons*titution 
wliirh  en ijx I wer>i  t'on^res^  to  make  all  needful  rules  and  regnlations  respeclitig  the 
erritory  or  other  proi>t^rty  of  the  Ignited  State??,  if  mieh  are  thi*  [towers  of  Congress 
ver  tFie  lands  l>elonping  to  the  Tnited  Stateii*,  the  words  **diHpupe  of"  ran  not 
"reeeive  the  mntJtmrtinn  eojitemled  for  at  tin*  l>an  *  ♦  ♦  The  dij*po»al  must  he 
left  to  the  diHeri'tioii  of  Congrt*KH. 

Its  GiKson  /\  ChutPHii  (13  WalK,  1*2,  91*}  the  eouil  sjiy: 

With  rt*>fiH*(t  to  tht^  piihlir  domain,  the  Coii>*titntion  ve^tn  in  CongreH8  the  power 
of  ilisjHtsiition  andof  making  all  needftd  nilen  and  rt^j^nlations.  That  power  is  snhjeet 
tij  no  limttationi?. 

This  nui^t  rerttiii^Iy  lie  the  ride  su  long  as  the  t^'rritorv  reiiiuius  vtifrr* 
ifiiiuzed;  that  i.s,  so  bag  as  it  rt^iiuiins  situply  a  part  uf  the  public doiiiuin 
or  property  of  the  United  States  which  has  not  hart  eoiiferred  itix)n  it 
the  oharacter  of  a  State  cjr  a  Territory  with  the  tights  appertaining  to 
such  jToUtical  entities. 

The  reason  for  this  is  that  the  territor\'  is  arqnired  hy  the  United 
States  in  the  exereise  of  sovereigtj  pf>wers.  As  was  said  of  Louisiarni, 
*'This  territory  was  purchased  hy  tlie  United  States  iti  their  amfeder- 
ate  c(tp{t4^!tif,'^'* 

The  territory  when  so  acquired  is  held  and  governed  hy  the  sover- 
eign power  of  the  nation  until  such  time  as  the  political  luiuirh  of  the 
(iovernment — i.  e.,  Congress  and  the  Executive— shall  determine 
whether  our  tetnire  be  tenijxirtiry  or  petnnaneiit,  and.  if  pernianetit, 
what  form  and  chanu-ter  cd*  lm*al  government  shall  be  confert*ed 
thereon. 

(See  authorities  ul)ove  eited.) 

Also  Snow  /',  United  States  (IS  Wall.,  317,  320);  Benner  7\  Porter 
0»  How.,  235,  242);  Muiphy  r.  lltiinsey  (lU  U.  S.,  i5,  U)\  National 
Bank  v,  Yankton  (loi  U.  S.,  l^I\^,  138);  Mormon  Church  ?\  United 
States  (1H6  U.  S..  L  42). 

Tilt*  sovereigti  powers  of  the  peo}ile  of  tlie  United  States  are  not 
limited  by  the  restrictions  placed  by  that  sovereign  on  the  instruments 
and  agents  by  which  i-ertain  of  the  f imetions  of  the  (T0yernnn?nt  main- 
tained by  that  sovereign  are  [performed. 

The  sovereign  powers  existed  before  the  nation  was  formed.  The 
founding  of  the  nation  assembled  these  sovereign  powers,  and  the 
question  arose  as  to  how  these  powers  and  what  ottes  should  be  dis- 
tributed. The  distribution  was  at  first  atteinpt(*d  by  the  Articles  of 
Confederation.  The  pi^actical  workings  under  such  distrilnition  proved 
unsatisfactory,  and  redistribution  was  made  by  the  adoption  of  the 


68 

Constitution.  But  not  all  the  powers  of  sovereignty  belonging  to 
sovereign  people  of  the  United  States  were  delegated  to  and  distributed 
among  the  agencies  of  government  established  by  the  Constitution. 

The  enumeration  in  the  Constitution  of  certain  rights  shall  not  be  construed  to 
deny  or  disparage  others  retained  by  the  people.     (Ninth  amendment. ) 

The  powers  not  delegated  to  the  United  States  by  the  Constitution,  nor  prohibited 
by  it  to  the  States,  are  reserved  to  the  States,  respectively,  or  to  the  people.  (Tenth 
amendment. ) 

In  the  redistribution  of  sovereign  powers  made  by  the  people  of 
the  United  States  "in  order  to  form  a  more  perfect  Union,"  and  evi- 
denced by  the  Constitution,  it  was  provided  that  in  all  internal  and 
domestic  relations  the  States  should  continue  to  exercise  all  sovereign 
powers  not  specifically  surrendered  to  the  General  Government.  There- 
fore where  the  power  is  not  conferred  by  the  Constitution  the  Gen- 
eral Government  has  no  authority  in  matters  arising  from  internal 
and  domestic  relations.  But  in  international  relations  the  reverse  is 
true;  the  General  or  National  Government  exercises  every  sovereign 
power  not  expressly  prohibited  by  the  Constitution,  for  the  reason 
that  the  National  Government  in  our  international  relations  represents 
the  sovereign  people;  the  States  have  no  international  standing, 
powers,  or  existence. 

In  the  debate  on  the  Louisiana  Purchase,  Mr.  Sanford  (Kentucky), 
in  support  of  the  treaty,  said: 

The  Constitution  does  not  prohibit  the  powers  exercised;  and  not  having  prohib- 
ited them,  they  mui*t  Ik?  considered  as  possessed  by  the  Government.  (Annals  of 
Cong.,  1803-4,  p.  451.) 

Under  the  laws  of  civilization  all  sovereign  nations  have  equal  rights 
and  equal  powers  in  the  broad  field  of  international  relations.  Their 
domestic  constitutions  and  varied  restrictions  are  not  known. 

In  the  Chinese  Exclusion  Case  our  Supreme  Court  say: 

While  under  our  Constitution  and  form  of  government  the  great  mass  of  local  mat- 
ters i;*  controlled  by  ku'al  authorities,  the  United  States,  in  their  relation  to  foreign 
countries  and  their  subjects  or  citizens,  are  one  nation,  invested  with  powers  which 
belong  to  independent  nations,  the  exercise  of  which  can  be  invoked  for  the  mainte- 
nance of  its  absolute  independence  and  security  throughout  its  entire  territory.  (The 
Chinese  Exclusion  Case,  130  U.  8.,  581,  604.) 

In  Lane  County  r.  Oregon  the  Supreme  Court,  speaking  by  Chief 
Justice  Chase,  say  (7  Wall.,  71-70): 

The  people  of  the  United  States  constitute  one  nation  undei  one  government,  and 
this  government,  within  tlie  scope  of  the  powers  with  which  it  is  invested,  is  supreme. 
On  the  other  hand,  the  people  of  each  State  comi>ose  a  State,  having  its  own  govern- 
ment, and  endowe<l  with  all  the  functions  essential  to  separate  an<l  in<lependent 
existence.  The  States  disunite<l  might  continue  to  exist.  Without  the  States  in 
union  there  could  be  no  such  |)olitical  body  as  the  United  States. 

Both  the  States  and  the  United  States  existed  before  the  Constitution.  The  people, 
through  that  instrument,  established  a  more  jKjrfect  union  by  substituting  a  national 
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government,  acting  with  ample  power,  directly  upon  the  citizens,  instead  of  the  con- 
federate government,  whicli  acte<l  with  powers,  greatly  restricted,  only  upon  the 
States.  But  in  many  articles  of  the  Constitution  the  necessary  existence  of  the  States, 
and,  within  their  proper  spheres,  the  independent  authority  of  the  States,  is  distinctly 
recognized.  To  them  nearly  the  whole  charge  of  interior  regulation  is  committed  or 
left;  to  them  and  to  the  people  all  powers  not  expressly  delegated  to  the  National 
Government  are  reserve<l. 

Ill  the  case  In  re  Neagle  (135  U.  S.,  1)  Mr.  Justice  Lamar  (with 
whom  concurred  Mr.  Chief  Justice  Fuller)  dissented  from  the  decision 
of  the  court  that  the  killing  of  Terry  was  ^*an  act  done  in  pursuance 
of  a  law  of  the  United  States"  (p.  40).  In  discussing  the  foreign  rela- 
tions of  the  United  States  Mr.  eTustice  Lamar  said  (pp.  84,  85): 

The  Feiieral  Government  is  the  exclusive  representative  and  embodiment  of  the 
entire  sovereignty  of  the  nation  in  its  united  character;  for  to  foreign  nations  and  in 
our  intercourse  with  them.  States  and  State  governments  and  even  the  internal 
adjustment  of  Federal  i)ower,  with  its  complex  system  of  checks  and  Imlances,  are 
unknown,  and  the  only  authority  those  nations  are  i>ermitted  to  deal  with  is  the 
authority  of  the  nation  as  a  unit. 

These  sovereign  powers  are  to  be  exercised  by  that  branch  of  our 
Government  charged  with  the  maintenance  of  the  international  rela- 
tions of  the  United  States,  to  wit,  Congress  and  the  Executive. 

In  the  Legal  Tender  Cases  (12  Wall.,  554)  Justice  Bi*adley  said: 

The  Constitution  of  the  United  States  established  a  government,  and  not  a  league, 
compact,  or  partnership.  It  was  constituted  by  the  |>eoj)le.  It  is  called  a  govern- 
ment. In  the  eighth  section  of  Article  I  it  is  declared  that  Congress  shall  have  power 
t^)  make  all  laws  which  shall  be  necessary  and  proper  for  carrying  intoexecution  the 
forejroing  powers,  and  all  other  powers  vested  by  this  Constitution  in  the  Government 
of  the  United  Staten,  or  in  any  department  or  office  thereof.  As  a  government  it  was 
invested  with  all  the  attributes  of  sovereignty.     *    *    * 

The  United  States  is  not  only  a  Government,  but  it  is  a  National  Government,  and 
the  only  government  in  this  country  that  has  the  character  of  nationality.  It  is 
investe<l  with  power  over  all  foreign  relations  of  the  country,  war,  peace,  and 
negotiations  and  intercourse  with  other  nations;  all  which  are  forbidden  to  the  State 
government.     *    *    * 

Such  being  the  character  of  the  General  Government,  it  seems  to  be  a  self-evident 
proposition  that  it  is  invested  with  all  those  inherent  and  implied  powers  which,  at 
the  time  of  adopting  the  Constitution,  were  generally  considered  to  l)elong  to  every 
government  as  such,  and  as  being  essential  to  the  exercise  of  its  functions.  If  this 
proposition  l>e  not  true,  it  certainly  is  true  that  the  Government  of  the  United  States 
has  express  authority,  in  the  clause  last  (juoted,  to  make  all  such  laws  (usually 
regarded  as  inherent  and  implied)  as  may  be  necessary  and  proper  for  carrying  on 
the  Government  as  constituted,  and  vindicating  its  authority  and  existence. 

Probably  no  more  important  case  was  ever  submitted  to  the  Supreme 
Court  of  the  United  States  than  McCulloch  v.  State  of  Marvland  (4 
Wheat.,  315).  Probably  nothing  has  done  more  to  make  the  name  of 
Marshall  great  than  the  famous  opinion  which  he  delivered  in  that 
case.  With  what  realizing  sense  of  the  importance  and  far-reaching 
effect  of  their  action  the  court  entered  upon  the  determination  of  the 
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questions  presented  is  shown  by  the  opening  words  of  the  opinion 
(p.  4()0): 

In  the  ease  now  to  be  determined,  the  defendant,  a  sovereiKn  State,  denies  the 
obligation  of  a  law  enacted  by  the  Legislature  of  the  Union,  and  the  plaintiff,  on  his 
part,  contests  the  validity  of  an  act  which  has  been  passed  by  the  legislature  of  that 
State.  The  Constitution  of  our  country,  in  its  most  interesting  and  vital  parts,  is  to 
be  considered ;  the  conflicting  powers  of  the  Government  of  the  Union  and  of  its 
member>«,  as  marked  in  that  Constitution,  are  to  be  discussed,  and  an  opinion  given 
which  may  essentially  influence  the  great  operations  of  the  Government.  No  tribunal 
can  approach  such  a  question  w^ithout  a  deep  sense  of  its  importance,  and  of  the 
awful  responsibility  involved  in  its  decision.  But  it  must  be  decided  peacefully,  or 
remain  a  source  of  hostile  legislation,  perhaps  of  hostility  of  a  still  more  serious 
nature;  and  if  it  is  to  be  so  decided,  by  this  tribunal  alone  can  the  decision  be  made. 
On  the  Supreme  Court  of  the  United  States  has  the  Constitution  of-  our  country 
devolved  this  important  duty. 

Regarding  the  character  and  scope  of  the  legislative  power  of  Con- 
gress, the  opinion  declares  (p.  411): 

But  the  Constitution  of  the  United  States  has  not  left  the  right  of  Congress  to  em- 
ploy the  necessary  means  for  the  execution  of  the  powers  conferred  on  the  Govern- 
ment to  general  reasoning.  To  its  enumeration  of  powers  is  added  that  of  making 
"all  laws  which  shall  be  necessary  and  proper  for  carrying  into  execution  the 
foregoing  powers,  and  all  other  powers  vested  by  this  Constitution  in  the  Govern- 
ment of  the  United  States,  or  in  any  department  thereof.*'  Thecounst^  for  the  Stat^ 
of  Maryland  have  urged  various  arguments  to  prove  that  this  clause,  though  in  terms 
a  grantof  power,  is  not  so  in  effect,  but  is  really  ivstrictive  of  the  general  right,  which 
might  otherwise  be  implied,  of  selecting  the  means  for  executing  the  enumerated 
powers.  In  supix)rtof  this  proposition  they  have  found  it  necessary  to  contend  that 
this  clause  was  inserte<l  for  the  purpose  of  conferring  ou  Congress  the  power  of  mak- 
ing laws;  that  without  it  doubts  might  Ixj  entertained  whether  Congress  could 
exerc'ise  its  powers  in  the  form  of  legislation. 

But  could  this  be  the  object  for  which  it  was  inserted?  A  government  is  created 
by  the  people,  having  legislative,  executive,  au<l  judicial  powers.  Its  legislative 
powers  are  vested  in  a  Congress,  which  is  to  consist  of  a  Senate  and  House  of  Rep- 
resentatives.  Each  House  may  determine  the  rule  of  its  proceoi lings;  and  it  is 
declared  that  every  bill  which  shall  have  passed  both  Houses  shall,  l)efnre  it  ))ecome8 
alaw,  ])e  i)resenttHl  tothe  President  of  the  Unitc^l  States.  The  seventh  section  desttril^es 
the  course  uf  jiroccedings  by  which  a  bill  shall  become  a  law,  an<l  then  the  eighth 
section  enumerates  the  powers  of  Congress.  Couhl  it  be  necessary  to  say  that  a 
legislature  should  exercise  legislative  i)0wers  in  the  shape  of  legislation?  After  allow- 
ing each  House  to  prescribe  its  own  course  of  proceeding,  after  describing  the 
manner  in  which  a  bill  should  In^come  a  law,  would  it  have  entered  into  the  mind 
of  a  single  member  of  the  convention  that  an  express  power  to  make  laws  was  neces- 
sary to  enable  the  legislature  to  make  them?  That  a  legislature  endowed  with 
legislative  powers  can  legislate  is  a  proposition  too  sell-evident  to  have  been  (juestioned. 

But  the  argument  on  which  most  reliance  is  placed  is  drawn  from  that  jK*culiar 
language  of  this  clause,  ("ongress  is  not  emj)owered  by  it  to  make  all  laws  which 
may  have  relation  to  the  powers  conferred  on  the  (iovernnient,but  such  only  as  may 
be  ^*  narsaiar^/  ////</ ;>/'o/>/'r  "  for  carrying  them  into  execution.  The  word  ^^ufcissdri/' 
is  considered  as  controlling  the  whole siMitence,  and  as  limiting  the  right  to  pass  laws 
for  the  execution  of  the  granted  powers,  to  such  as  are  indispensable,  and  without 
which  the  jiower  wouM  be  nugatory.  That  it  excludes  the  choice  of  means  and 
leaves  to  Congress,  in  each  case,  that  only  which  is  most  direct  and  simple. 
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Is  it  true  that  this  is  the  sense  in  which  the  word  ** necessary"  is  always  used? 
Does  it  always  import  an  absolute  physical  necessity  so  strong  that  one  thing  to 
which  another  may  be  termed  necessary  can  not  exist  without  the  other?  We  think 
it  does  not.  If  reference  be  had  to  its  use  in  the  common  affairs  of  the  world  or  in 
approved  authors,  we  find  that  it  frequently  imports  no  more  than  that  one  thing  is 
convenient  or  useful  or  essential  to  another.  To  employ  the  means  necessary  to  an 
end  is  generally  under8too<l  as  employing  any  means  calculated  to  produce  the  end, 
and  not  as  being  confined  to  those  single  means  without  which  the  end  would  be 
entirely  unattainable.  Such  is  the  character  of  human  language  that  no  word  con- 
veys to  the  mind,  in  all  situationn,  one  single  definite  idea;  and  nothing  is  more 
common  than  to  use  words  in  a  figurative  sense.  Almost  all  compositions  contain 
words  which,  taken  in  their  rigorous  sense,  would  convey  a  meaning  different  from 
that  which  is  obviously  intended.  It  is  essential  to  just  construction  that  many 
words  which  imi)ort  something  excessive  should  be  underst(X)d  in  a  more  mitigated 
sense — in  that  sense  which  common  usage  justifies.  The  word  ** necessary  **  is  of 
this  description.  It  has  not  a  fixed  character  peculiar  to  itself.  It  admits  of  all 
degrees  of  comparison,  and  is  often  connected  with  other  words  w^hich  increase  or 
diminish  the  impression  the  mind  receives  of  the  urgency  it  imports.  A  thing  may 
be  necessary,  very  necessary,  absolutely  or  indispensably  necessary.  To  no  mind 
would  the  same  idea  })e  conveyed  by  these  several  phrases.  The  comment  on  the 
word  is  well  illustrated  by  the  passage  cited  at  the  bar,  from  the  tenth  section  of  the 
first  article  of  the  Constitution.  It  is,  we  think,  impossible  to  compare  the  sentence 
which  jtrohibits  a  h?tate  from  laying  "imposts  or  duties  on  imi>orts  or  exports, 
except  what  may  l>e  abHolutebj  necessary  for  exe<.!uting  its  inspection  laws,'*  with 
that  which  authorizes  Congrt»ss  '*to  make  all  laws  which  shall  Ixj  necessary  and 
proper  for  carrying  into  execution"  the  powers  of  the  General  Government,  without 
filling  a  convii'tion  that  the  convention  understood  itself  to  change  materially  the 
meaning  of  the  wonl  ** necessary"  by  prefixing  the  word  "absolutely."  This  word, 
then,  like  others,  is  use<l  in  various  senses;  and  in  its  construction  the  subject,  the 
context,  the  intenticm  of  the  jK'rson  using  them,  are  all  to  l>e  taken  into  view. 
.  I^'t  this  be  done  in  the  case  under  considemtion.  The  subject  is  the  execution  of 
those  great  powers  on  which  the  welfare  of  a  nation  eiJsentially  depends.  It  must 
have  been  the  intention  of  those  who  gave  these  powers  to  insure,  so  far  as  human 
prudence  could  insure,  their  ))eneficial  execution.  This  could  not  l>e  done  by  con- 
fiding the  choice  of  means  to  such  narrow  limits  as  not  to  leave  it  in  the  power  of 
Congress  to  adopt  any  which  might  \w  appropriate  and  which  were  conducive  to  the 
•  end.  This  provision  is  made  in  a  Constitution  intende<l  to  endure  for  ages  to  come, 
and,  conseciuently,  to  Ik'  adapted  to  the  various  crii<e»  of  human  affairs.  To  have 
j)rescrilxHl  the  ineany  by  which  government  should,  in  all  future  times,  execute  its 
powers,  wouM  have  lx*en  to  change  entirely  the  character  of  the  instnunent  and  give 
it  the  properties  of  a  legal  code.  It  would  have  been  an  unwise  attempt  to  provide, 
by  immutable  rules,  for  exigencies  which,  if  foresi»en  at  all,  must  have  Ijeen  seen 
dimly,  and  which  can  be  In'st  provided  for  as  they  occur.  To  have  declare<l  that  the 
l)est  means  shall  not  be  use<l,  but  those  alone,  without  which  the  power  given  would 
l)e  nugatory,  would  have  l)een  to  deprive  the  legislature  of  the  capacity  to  avail  itself 
of  exj)erience,  to  exercise  its  reason,  and  to  accommodate  its  legislation  to  circum- 
stances. 

If  we  apply  this  principle  of  construction  to  any  of  the  powers  of  the  Government,, 
we  shall  find  it  so  pernicious  in  its  oi)enition  that  we  shall  be  compelled  to  discard 
it.  The  lowers  vestcnl  in  Congress  may  certainly  be  carried  into  execution  without 
prescribing  an  oath  of  oflice.  The  power  to  exact  this  security  for  the  faithful  per- 
fonnance  of  <luty  is  not  given,  nor  is  it  indispensably  necessary.  The  different 
departments  may  be  established;  taxes  may  be  imposed  and  collected;  armies  and 
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naviefl  may  be  raised  and  maintainefl;  and  money  may  be  borrowed,  without  require- 
ing  an  oath  of  office.  It  might  l)e  argued,  with  as  much  plausibility  as  other  inci- 
dental i)ower8  have  been  assailed,  that  the  convention  was  not  unmindful  of  this 
subject.  The  oath  which  might  l>e  exacted — that  of  fidelity  to  the  Constitution — is 
prescribed,  and  no  other  can  }>e  require<l.  Yet,  he  would  Ix?  chai^e<l  with  insanity 
who  should  contend  that  the  legislature  might  not  superadd  to  the  oath  directed  by 
the  Constitution  such  other  oath  of  office  as  its  wisdom  might  suggest. 

So  with  rt«i)ect  to  the  whole  penal  code  of  the  United  States.  Whence  arises  the 
power  to  pimish  in  cases  not  prescril>ed  by  the  Constitution?  All  admit  that  the 
Government  may  legitimately  punish  any  violation  of  its  laws;  and  yet  this  is  not 
among  the  enumerated  |K)wers  of  Congress.  The  right  to  enforce  the  observance  of 
law  by  punishing  its  infniction  might  l)e  deniefl  with  the  more  plausibility  Ixjcause 
it  is  expressly  given  in  some  cases. 

Congress  is  empowered  **to  provide  for  the  punishment  of  counterfeiting  the  secu- 
rities and  current  coin  of  the  United  States"  and  to  "define  and  punish  piracies  and 
felonies  committed  on  the  high  seas  and  offenses  against  the  law  of  nations.*'  The 
several  ix)wers  of  Congress  may  exist  in  a  very  imperfect  state,  to  be  sure,  but  they 
may  exist  and  be  carried  into  execution,  although  no  punishment  should  be  inflicted, 
in  cases  where  the  right  to  punish  is  not  expressly  given. 

Take,  for  example,  the  i>ower  "to  establish  post-offices  and  post-roads.**  This 
power  is  execute<l  by  the  single  act  of  making  the  establishment.  But  from  this 
has  been  inferre<l  the  power  and  duty  of  carrying  the  mail  along  the  post-road  from 
one  post-office  to  another.  And  from  this  im])lied  power  has  again  biH^n  inferred 
the  right  to  punish  those  who  steal  letters  from  the  post-office  or  rob  the  mail.  It 
may  be  said,  with  some  plausibility,  that  the  right  to  carry  the  mail  and  to  punish 
those  who  rob  it  is  not  indispensably  necessary  to  the  establishment  of  a  post-office 
and  post-road.  This  right  is  indeed  essential  to  the  l>enefi('ial  exercise  of  the  i)ower, 
but  not  indispensably  necessary  to  its  existence.  So  of  the  punishment  of  the  crimes 
of  stealing  or  falsifying  a  record  or  process  of  a  court  of  the  United  States,  or  of  per- 
jury in  such  court.  To  punish  these  offenses  is  certainly  conducive  to  the  due 
administration  of  justice;  but  courts  may  exist  and  may  decide  the  causes  brought 
before  them,  though  such  crimes  escape  punishment. 

The  oaneful  influence  of  this  narrow  construction  on  all  the  operations  of  the 
Government  and  the  al>solute  impracticability  of  maintaining  it  without  rendering 
the  Government  incompetent  to  its  great  objects  might  l)e  illustrated  by  numerous 
examples  drawn  from  the  Constitution  and  from  our  laws.  The  goml  sense  of  tbe 
public  has  pronounce<l,  without  hesitation,  that  the  power  of  i)unishment  apj^ertains 
to  sovereignty,  and  may  l)e  exercised,  whenever  the  sovereign  has  a  right  to  act,  as 
incidental  to  his  constitutional  powers.  It  is  a  means  of  carrying  into  execution  all 
sovereign  powers,  and  may  be  used,  although  not  indispensably  ne<^essary.  It  is  a 
right  incidental  to  the  power  and  conducive  to  its  beneficial  exercise. 

If  this  limited  construction  of  the  word  "necessary  **  must  Ix?  abandoned  in  order 
to  punish,  whence  is  derived  the  rule  which  would  reinstate  it  when  the  Govern- 
ment would  carry  its  powers  into  execution  by  means  not  vindictive  in  their  nature? 
If  the  word  "necessary"  means  "needful,"  "requisite,**  "essential,**  "conducive 
to,"  in  onler  to  let  in  the  power  of  punishment  for  the  infraction  of  law,  why  is  it 
not  equally  comprehensive  when  reipired  to  authorize  the  use  of  means  which 
facilitate  the  execution  of  the  p<»wer8  of  government  without  the  infliction  of  pun- 
ishment? 

In  ascertaining  the  sense  in  which  the  word  "  necessary*'  is  used  in  this  clause  of 
the  Constitution  we  may  derive  some  aid  from  that  with  which  it  is  associated. 
Congress  shall  have  power  "to  make  ah  laws  which  shall  be  necessary  and  proper 
to  carry  into  execution*'  the  powers  of  "he  Government?  If  the  word  "necessary  '* 
was  used  in  that  strict  and  ngorous  sense  for  which  the  counsel  for  the  State  of 
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Maryhiiiii  *'i>nli*n<i,  it  \v»iuM  \m  an  extraoriliiiary  (levari ure  fr«>nj  tlie  ustial  toar&e  of 
the  huinati  nilml*  at*  exhil>ite<l  in  c<jmpuKithtn»  it*  atld  a  wor«l  the  only  possible 
efft?iTt  of  which  h  ti»  qualify  that  strict  and  rigor* ms  iijeauiiig;  tu  present  to  the 
mine!  the  iJea  of  TOiiit;  rljf>if«  of  means  of  U^s«latioii  not  ^raineil  and  compressed 
within  the  narriAv  limits  (or  whieh  gi^ntlemeri  Dmteiid. 

But  the  Hr^marnt  which  njitnt  rt>nehi*iively  demnnPtrate>i  ihe  error  of  the  euristruc- 
tion  I'ontended  for  by  the  counw-^l  for  the  Stale  itf  Maryland  ih  iiiunded  i>ii  the 
iiilention  of  the  ei>iiventioii  as  manifested  in  tl*e  wlmle  rian><e.  To  \vai>te  time  and 
arjjnment  in  pntvin^f  that  withont  it  Ctm^nt^i*  mi^rbt  carry  it^  jHiwen^  int*»  execution 
would  Ije  not  nnu  h  k»H^  idle  than  to  ln»!il  a  lighted  taper  to  the  mtn.  Ai-  little  cati  it 
be  requiri*«l  to  prove  that  in  the  alisenc**  at  thi?*  claiij^e  Congrejjs  would  base  i*iiiue 
ehoic^e  of  means;  that  it  mitrht  enjoy  those  wliieh,  in  its  judiinnentT  would  mt)«t 
advantageously  effect  the  olqe<'t  to  l>e  iU"enmpli*'he<l;  that  any  meani*  adapted  to 
the  end — any  means  which  tended  directly  to  the  executit^n  nf  the  coriHtitntional 
powers*  of  the  Government — were  in  themselve!*!  t*<3nstitntional.  Ttiiw  clause  at<  con* 
stnu'd  Ity  the  State  iif  ^laryland  Wi»ubl  iihrid^'e  atid  almost  annihilate  thij»  ii*^efnl  and 
nece{*«ir\'  riuht  <vf  the  h^'islatiire  to  select  its^  tneans.  That  tbi.«  c^iuld  not  l>e  intended 
ie,  we  J4h(>nld  think,  had  it  not  Ihvu  already  cnmtroverterl,  tuo  appartful  fc^r  con* 
tr<>ver**y. 

\V*'  thirik  w>  frjr  the  following  n^a.*^>nj*:  First,  theelausie  is  placeil  amonj^the  jxiwere 
of  f'cm^rreHf*»  not  amon^''  the  limitations  on  those  |iowerf».  Second,  it«  terms^  purport 
to  enlar^^  not  to  diriiiniHh,  tlie  j>owet^  Vi*«te<l  in  Ihe  Government-  It  purports  to 
be  an  adtlitional  power,  not  a  restriction  on  thoee  already  granted^  No  reason 
has  been  or  cjan  1m?  asj^igned  for  thutj  concealiJi)^  an  inteutitm  to  narrow  the  discre- 
tion of  the  National  I^efiislature  under  Wl^rd^'  wbicb  purpnrt  to  enlarge  It.  Ttie 
framers  of  the  CouHtitntion  wished  it**  adoption,  and  well  knew  that  it  wotild  l>e 
e««buigered  by  hs  j^trcnj^'lh,  ii*it  by  its  wcakncHt-.  Had  tbiy  bc*»-  capable  of  umug 
Janguage  which  would  convey  to  the  eye  one  idea  an<lj  after  ch»ep  reflection,  im- 
pne^a  on  the  mind  another,  they  w*aild  ratbtr  have  di!*i;:uiH4'd  the  jrrant  tA  i>ovver 
than  its  limitation.  If,  then,  their  intention  bad  Iwi^en  by  tbi^*  claui^e  to  re*<train  the 
free  use  of  tiieans  which  might  otherwise  have  Jjeen  implied,  that  intention  would 
have  lK*n  in^^ertei]  in  another  place  and  would  have  lH*en  exf>res8e<l  in  terms  resem- 
bling  these:  *'In  larrying  into  execution  the  foregoiniic  powerM  and  all  others,"  eic.^ 
**iio  laws  shall  l>e  pa?,>ed  but  «uch  aj*  aiY^  nec€^*»^ary  and  pmper."  Mad  the  intention 
been  t<*  make  thif^  clan^K?  n-^triiliv«%  it  would  unquestionably  have  been  ho  in  form 
MB  well  a.«  in  effect. 

The  rej^ult  of  the  loojit  careful  and  atlijiiive  consideration  l>estoweil  upon  tlilj^ 
claiiBe  i^  that  if  it  does  ni>l  enlarge,  it  can  not  Ik*  construed  Ut  restrain  tlie  |K»werH  of 
Congress,  or  to  impair  the  right  of  the  legislature  to  exerei«?  itn  beM  judgment  in  the 
«eiectionof  meai*ure8  tu  carry  into  execution  llie  constitutional  fxiwers  of  the  Govem- 
nient.  If  no  other  motive  for  ih*  innertioM  can  Ijc  siigge><te(i,  a  sntficient  one  i^  found 
in  the  desire  to  remove  all  doubts  resiieitiui:  the  right  to  legislate  on  that  vant  maRH 
of  incirlental  jxiwen*  wbicti  must  be  involvetl  in  the  CVai^^titnlion,  if  that  inslrniaent 
lie  not  a  ^plendid  bauble. 

We  admit,  as  all  mu**l  aihnitj  that  the  powers  of  the  Government  are  Uiiiiti/<1,  and 
that  it.4  hmit.Harenot  to  be  transcended  But  we  think  the  sound  con^^tmrtiou  of 
the  Con!*tilntioH  mugt  allow  to  the  National  Legislature  that  discretion,  with  re8t>ect 
tr3  the  meann  Ivy  which  the  |MnM-rs  it  confer**  are  to  l>e  carrietl  Lnt4i  executi<m,  which 
wtU  enable  that  IkkIv  in  pt'rform  tije  lugh  diitien  assigned  to  it  in  the  tnanner  most 
benetieial  to  the  i»eople.  Let  the  end  lie  legitimate,  let  itlx?  within  the  scope  of  thtj 
Con^itutton^  and  all  meana  which  are  approitriate,  which  are  plainly  adapted  to 
that  end,  which  are  not  prolubite<b  but  com<ii*t  with  the  letter  and  t^piritof  the  Con- 
Btitntionf  are  constitntionaL 
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In  Prigg  V.  Pennsylvania  (16  Peters,  539)  Justice  Story,  in  deliver- 
ing the  opinion  of  the  court,  said  (p.  610): 

It  will,  indeed,  probably  be  found  when  we  look  to  the  character  of  the  Constitu- 
tion itself,  the  objects  which  it  seeks  to  attain,  the  powers  which  it  confers,  the  duties 
which  it  enjoins,  and  the  rights  which  it  secures,  as  well  as  the  known  historical 
fact  that  many  of  its  provisions  were  matters  of  compromise  of  opposing  interes-ts 
and  opmions,  that  no  unifonn  rule  of  interpretation  can  be  apj^lied  to  it  which  may 
not  allow,  even  if  it  does  not  jKJsitively  demand,  many  modifications  in  its  actual 
application  to  particular  clauses.  And  i)erhaps  the  safest  rule  of  interpretation, 
after  all,  will  be  found  to  be  to  look  to  the  nature  and  objects  of  the  particular  pow- 
ers, duties,  and  rights,  with  all  the  lights  and  aids  of  contemporary  history,  and  to 
give  to  the  words  of  each  just  such  oiHjration  and  force,  consistent  with  their  legiti- 
mate meaning,  as  may  fairly  secure  and  attain  the  ends  proposed. 

The  case  of  Prigg  v.  Pennsylvania  (16  Pet,  p.  539),  from  which  the 
above  quotation  is  made,  was  one  in  which  the  court  susUiined  the 
institution  of  slavery.  This  directs  attention  to  a  most  interesting 
epoch  in  our  history.  The  Constitution  ordained  as  follows  (art.  4, 
sec.  2): 

No  person  held  to  service  or  labor  in  one  State,  under  the  laws  thereof,  escaping 
into  another,  shall,  in  consequence  of  any  law  or  regulation  therein,  be  discharged 
from  such  service  or  labor,  but  shall  be  delivered  up  on  claim  of  the  party  to  whom 
such  service  or  labor  may  be  due. 

It  has  always  been  conceded  that  this  provision  of  the  Constitution 
did  not  operate  ex  proprlo  vigare.  Legislation  was  I'equired  to  render 
it  effective.  Among  the  objects  designated  by  the  Constitution  for 
which  Congress  could  legislate  this  is  not  included.     (Sec.  8,  art.  1.) 

Nevertheless,  the  slaveholding  States  demanded  and  secured  the 
passage  of  the  fugitive  slave  act,  approved  February  12,  1793.  (1 
U.  S.  Stat.,  302.)  The  Federal  courts  sustained  this  legislation,  and 
the  opponents  of  slavery  went  to  work  to  secure  a  Congress  and  an 
Executive  who  would  exercise  the  established  and  conceded  power, 
so  as  to  render  this  provision  of  the  Constitution  nugatory  instead  of 
effective.  At  the  same  time  the  (juestion  arose  of  the  power  of  Con- 
gress to  legislate  regarding  slaver}^  in  the  Teriutories,  and  the  two 
controversies  continued  simultaneously,  the  latter  resulting  in  the 
Missouri  compromise,  a  measure  equally  repugnant  tol)oth  contestants. 

Finally  it  appeared  that  the  opponents  of  slavery  were  on  the  verge 
of  accomplishing  their  purpose,  and  had  secured  the  privilege  of  exer- 
cising this  power.  Thereupon  the  slaveholding  States  appealed  to  the 
arbitrament  of  arms,  with  the  result  that  the  institution  over  which 
the  controversies  were  waged  was  destroyed  and  the  powers  of  Con- 
gress to  legislate  in  regard  thereto  extended  so  as  to  displace  the 
authority  theretofore  exercised  by  the  sovereign  States.  (Thirteenth 
amendment  to  the  Constitution.) 

The  importance  of  considering  this  portion  of  our  history  arises 
from  the  fact  that  the  civil  war  resulted  from  the  efforts  to  control  a 
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power  of  Congress  implied  from  a  provision  of  the  Constitution 
restricting  the  operation  of  State  laws  on  the  individual  ownership  of  a 
certain  species  of  property  and  the  power  given  to  '"  make  all  needful 
rules  and  regulations  respecting  the  territory  and  other  property 
belonging  to  the  United  States.-' 

The  first  territory  over  which  Congress  acquired  jurisdiction  out- 
side of  the  boundaries  of  the  thirteen  original  States  was  what  is  known 
as  the  Northwest  Territory.  The  title  to  the  land  constituting  this 
section  of  our  country  was  then  claimed  by  several  of  the  original 
States,  and  such  claim  was  a  serious  obstacle  to  the  creation  of  the 
Confederation  of  States.  Maryland  positively  refused  to  ratify  the 
Articles  of  Confederation  until  these  lands  were  ceded  to  the  Federal 
Government.  (A  similar  controversy  as  to  other  lands  arose  at  the 
time  of  the  adoption  of  our  Constitution,  or,  to  speak  accurately,  the 
original  controversy  contiimed  down  to  1802,  when  Georgia  surren- 
dered its  claims.)  But  "^'The  Northwest"  became  the  common  prop- 
erty, the  public  territory,  of  the  United  States  in  1786. 

In  1783,  it  being  evident  that  the  General  Government  would  even- 
tually becon)e  the  owner  of  '"^The  Northwest,"  Congress  appointed  a 
connnittee  to  report  a  plan  for  connecting  said  Territory  with  the 
Confederation  and  providing  a  temporary  government  for  the  inhabit- 
ants. Thomas  Jefferson  was  chairman  of  that  committee,  and  on  the 
day  the  cession  from  Virginia  was  accepted  he  reported  a  plan  for  the 
government  of  said  Territory,  which,  after  being  subjected  to  impor- 
tant modifiaitions,  was  adopted  on  April  28,  1784.  The  plan  adopted 
was  known  as  "'Jefferson's  ordinance,"  or  the  *' Ordinance  of  1784." 
The  plan  proved  unsatisfactory,  and  Congress  proceeded  to  legislate 
anew  on  the*  subject.  Between  May  1,  178(5,  and  July  \K  1787,  three 
ordinances  for  the  government  of  the  Northwest  Territory  were 
reported  to  Congress.  (May  10,  1780;  September  19, 1786,  and  April 
26,  1787.)  Finally,  on  July  13,  1787,  the  ordinance  of  1787  was 
adopted.  The  convention  which  formulated  our  Constitution  con- 
vened on  May  25,  1787,  pursuant  to  a  resolution  of  Congress  passed 
February  21,  1787,  and  finished  its  labors  September  17, 1787.  There- 
fore Congress  was  considering  the  ordinance  of  1787  at  the  very  time 
the  convention  was  deliberating  over  the  Ck)nstitution. 

The  unportance  of  considering  the  ordinance  of  1787  in  this  investi- 
gation lies  in  the  fact  that  the  statesmen  of  that  period  did  not  accept 
the  doctrine  that  the  guaranties  enjoyed  by  the  inhabitants  of  the  States 
were  possessed  by  the  inhabitants  of  the  Northwest  Territory,  neither 
by  virtue  of  the  Articles  of  Confederation  nor  by  the  fact  that  they 
had  theretofore  been  within  the  jurisdiction  of  one  of  the  States.  The 
accepted  doctrine  was  that  such  guaranties  and  rights  must  be  con- 
ferred by  Congress.  Hence  the  ordinance  contained  six  "articles  of 
compact  between  the  original  States  and  the  people  and  States  in  the 
said  Territory." 
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The  first  provided  that  no  peaceable  person  should  "  ever  be  molested 
on  account  of  his  mode  of  worship  or  religious  sentiments."  The 
second  guaranteed  to  the  inhabitants  "the  benefits  of  the  writ  of 
habeas  cm^pus^  trial  by  jury,  proportionate  representation  in  the  legis- 
lature, bail  (except  for  capital  offenses),  moderate  fines  and  punish- 
ments, and  the  preservation  of  lib.^rty  and  property."  The  article 
concluded  with  the  declaration  ''that  no  law  ought  ever  to  be  made  or 
have  force  in  the  said  territory  that  shall,  in  any  manner  whatever, 
interfere  with  or  affect  private  contracts  or  engagements,  hoiiajide 
and  without  fraud,  previously  formed."  The  third  article  declared 
''that  schools  and  means  of  education  should  forever  be  encouraged, 
and  good  faith  should  be  observed  toward  the  Indians."  The  fourth 
declared  "that  the  territory  and  States  formed  therein  should  forever 
remain  a  part  of  the  confederacy,  subject  to  the  Articles  of  Confedera- 
tion and  the  authority  of  Congress  under  them."  The  fifth  provided 
for  the  formation  in  the  territory  of  not  less  than  three  nor  more  than 
five  States,  to  be  admitted  "into  the  Congress  of  the  United  States 
on  an  equal  footing  with  the  original  States  in  all  respects  whatever, 
and  to  be  at  liberty  to  fomi  a  peiinanent  constitution  and  State  gov- 
ernment, republican  in  form,  and  in  conformity  with  the  Articles  of 
Confederation."  The  sixth  prohibited  slavery  in  the  territory,  but 
permitted  the  capture  and  return  of  fugitive  slaves  from  any  one  of 
the  original  States.     (Rev.  Stats.,  1878,  pp.  15  and  10.) 

The  reasons  for  these  "articles  of  compact"  and  the  purpose  of 
entering  into  them  is  plainly  stated  by  Congress  in  sections  13  and  14 
of  the  ordinance,  as  follows: 

8ec.  13.  And  for  extending  the  fundamental  principles  of  civil  and  religious  lib- 
erty, which  fomi  the  basis  whereon  these  republics,  their  laws  and  constitutions, 
are  erected;  to  fix  and  establish  those  principles  as  the  basis  of  all  laws,  constitu- 
tions, and  governments,  which  forever  hereafter  shall  l)e  formed  in  the  said  territory; 
to  provide,  also,  for  the  establishment  of  States  and  permanent  government  therein, 
an<l  for  their  admission  to  a  share  in  the  Federal  councils  on  an  eciual  footing  with 
the  original  States  at  as  eitrly  i>eriods  as  may  be  consistent  with  the  general  interest. 

Sec.  14.  It  is  hereby  ordained  and  declared,  by  the  authority  aforesaid,  that  the 
following  articles  shall  be  considered  as  articles  of  compact  Ijetween  the  original 
States  and  thei)eople  and  States  in  the  said  territory,  and  forever  remain  unalterable, 
unless  by  common  consent.     (Rev.  Stats.,  p.  15.) 

Evidently  Congress  did  not  consider  the  territory  and  inhabitants 
privileged  and  conditioned  by  the  Articles  of  Confederation  nor  entitled 
to  statehood  with  its  attendant  benefits  as  an  inherent  right. 

On  September  17,  1787,  the  proposed  Constitution  of  the  United 
States,  as  agreed  upon  by  the  convention,  was  signed  l)y  all  the  mem- 
bers present  except  Gerry,  of  Massachusetts,  and  Mason  and  Ilandolph, 
of  Virginia.  The  president  of  the  convention  transmitted  the  dmft 
to  Congress.  On  September  28,  1787,  Congress  directed  the  Consti- 
tution so  framed  to  ''  be  transmitted  to  the  several  legislatures  in  order 
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to  be  submittotl  to  a  t'onventioii  t)f  dcle^ite«  chosen  in  tnu^h  State  hy^ 
the  j>eif|>le  there* if,  ete/' 

The  dftte  fixed  hy  the  convention  for  eomnieneing  the  opcmtions  of 
j^rovertiTiient  under  the  new  CVjnstitution  was  Marrh  4*  1781*,  und  on 
that  date  the  Constitution  had  been  ratitied  by  eleven  of  tlie  States  and 
bec-amc*  operative.  The  .subseqent  ratitieation8  were.  North  Carolina, 
November  i^l,  ITSl*;  Rhode  Island,  May  2*:K  1789;  Vermnrit,  Jarniary 
10,  1789.  Ouririji:  this  jK^riod  the  C^onstitntion  had  been  exhaustively 
examined  and  diseussed  in  fourteen  States  (including  Vermont)  and 
throughout  the  nation.  It  was  not  a(H[uies(*ed  in  by  eoninion  eonsent 
nor  accepted  as  bein;^^  |Hissessed  of  the  saered  ehanieter  now  et)needed 
it.  Almost  every  one  of  its  prt) visions  was  fiercely  ass^ailed,  and  its 
suppo Iters  were  put  to  theii'  utmost  endeavor  in  its  defense.  Refer- 
ence is  made  to  this  p<»rtion  ed"  onr  history  to  direct  attention  to  the 
fact  that  in  1803  the  public  mind  of  the  entire  nation  was  familiar  with 
the  provisions  of  onr  Constitution,  indaied  with  it.s  purposes  and 
spirit,  and  was  competent  to  determine  the  extent  of  its  intended  f>peiii- 
tioiL  In  1803  the  United  States  acquired  the  province  of  Louisiana, 
The  treaty  of  cet^sion  cont4nned  the  stipulation: 

The  inlijibitants  of  the  i-tKleti  territory  hIulII  Ik'  huorporatal  in  thf  Vvkm  of  the 
Vnikd  S^tftrity  Hinl  adniitte*!  aj*  schui  an  jxissihle,  acronliiij^  to  the  prineiiilefl  of  the 
Fi*cJeral  CoaHtitiitioa,  to  tbt?  eiiifiyment  of  all  the  rijcrhtH,  ailvantajxes,  ami  iniMinnitie« 
of  citizem*  of  the  United  State?:;  and  in  the  meiuitime  they  ^huM  )*e  inaintairmt  and 
prt^tiX'teil  in  the  free  enjoynient  of  their  hherty,  prc>j>ertyi  and  the  relij^fion  they 
profess.     \Artiile  .S,  Treaty  with  Fmnee,  hSiCl) 

As  soun  MS  the  treaty  ceding  the  conntry  was  ratified,  Congre.^8 
anthnriziMl  the  President  to  take  possession  oi  and  occupy  the  territory 
ceded,  and,  for  tin*  purposes  of  nmintaininjjf  a  governnmnt  therein, 
provided  that  the  military,  civil,  and  judicial  powers  exercij^ed  hy  the 
offieers  of  the  cxistinj^'"  ^^mvtM'nment  were  to  he  vested  in  sueli  persons 
af*  the  President  should  appoint  (Act  approved  October  31,  1^03,  2 
U.  S.  Stats.,  245.) 

The  miUtary,  civil,  and  judieial  pt>wi^rs  exer<*ised  l»y  the  officers  of 
the  existiut^  f^overnment  were  those  created  by  the  Spanish  hiw^  which 
had  been  continued  in  force  by  the  French.  The  only  change  made 
by  Contfress  in  this  act  was  to  suijstitute  President  Jetferson  for  the 
King  iif  Spain  and  to  declare  the  pyrpo,s<\s  of  said  guverninent  to  be 
for  maintaining  and  protectitig  the  inhabitants  in  the  free  enjoyment 
of  their  liberty »  property,  und  relignni.  As  already  stated,  many 
of  the  laws  continued  in  force  bv  this  act  were  inimical  to  the 
Constitution  of  the  United  States,  and  the  rights  which  Congresj^ 
dechired  shmdd  1:m?  niaintainef!  are  those  guarauteed  hy  the  Constitu- 
tion. If  Congress  had  accepted  the  doctrine  that  the  Constitutitvn  was 
in  force  iti  the  cedwl  territory,  the  President  would  not  have  been 
clothed  with  the  |H)wers  i>f  the  King  of  Spain,  nor  would  Congres:* 
have  provided  for  the  protection  of  the  rights  by  legislative  enactmetitii. 
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In  discussing  this  bill  in  Congress,  Mr.  Rodney,  of  Delaware,  thfe 
Administration  leader  in  the  House,  explained  the  intent  of  his  party 
and  the  doctrine  of  the  bill,  as  follows: 

It  shows  that  Congress  have  a  power  in  the  territories  which  they  can  not  exercise 
in  the  States,  and  that  the  limitations  of  power  found  in  the  Constitution  are  applica- 
ble to  States  and  not  to  Territories.  (Annals  of  Congress,  1803-1804,  p.  514;  see  also, 
remarks  of  John  Randolph,  Id. ) 

The  Administration  party  selected  three  of  their  members  of  Congress 
(Rodney,  Randolph,  and  Nicholson)  to  defend  the  Louisiana  purchase 
treaty  in  the  debate  on  the  bill  to  carry  it  into  effect.  The  treaty 
gave  to  the  port  of  New  Orleans  a  decided  preference  over  the  ports 
of  the  United  States.  This  was  urged  as  an  objection  to  the  treaty 
and  the  assertion  made  that  such  preference  was  unconstitutional.  In 
reply  to  this  objection  Mr.  Nicholson,  speaking  for  the  Administration, 
said: 

The  territory  was  purchased  by  the  United  States  in  their  confederate  capacity, 
and  may  be  disposed  of  by  them  at  their  pleasure.  It  is  in  the  nature  of  a  colony 
whose  commerce  may  be  re^^lated  without  any  reference  to  the  Constitution. 
(Annals  of  Cong.,  1803-4,  p.  471.) 

That  President  Jefferson  did  not  consider  the  territory  and  the 
inhabitants  privileged  and  bound  by  the  Constitution  has  alread}"  been 
referred  to  in  this  discussion. 

On  March  26,  1804,  Congress  passed  another  act  providing  for  the 
government  of  this  territory.  (See  2  Stat,  283,  287.)  By  this  act 
the  country  ceded  by  France  was  divided  in  two  parts,  and  all  north 
of  the  thirty-third  parallel  of  north  latitude  was  fonned  into  a  district, 
to  be  known  as  the  District  of  Louisiana.  Its  government  was  to  be 
administered  by  the  governor,  secretary,  and  judges  of  the  Indiana 
Territory,  whose  respective  powers  were  extended  over  the  district. 
This  practically  amounted  to  attaching  the  district  to  the  Territory  of 
Indiana  for  judicial  and  administrative  purposes,  but  the  governor  and 
judges  were  authorized  to  make  all  laws  that  might  be  conducive  to 
good  government  in  the  new  district,  and  it  was  specified  that  this 
included  the  power  to  establish  inferior  courts  and  prescribe  their 
jurisdiction  and  duties.  Certainly  this  does  not  indicate  that  Congreas 
enteilained  the  view  that  the  inhabitants  of  said  territory  possessed  an 
inherent  right  of  self -government,  or  had  secured  the  right  by  opera- 
tion of  the  Constitution.  The  act  contained  further  provisions  that 
the  laws  so  made  should  be  consistent  with  the  Constitution  and  the 
laws  of  the  United  States;  that  they  should  not  interfere  with  the 
free  exercise  of  religion,  and  that  trial  by  jur\'  should  always  be 
allowed.  Here  again  is  evidence  that  Congress  did  not  consider  the 
Constitution  in  force  in  said  territory. 

Said  act  further  provided  that  all  of  the  territory  south  of  the  thii  ty- 
third  parallel  was  organized  as  the  Territory  of  Orleans.     The  execu- 
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fcive  power  of  this  Territory  was  vested  in  a  governor  and  a  secretary. 
The  legislative  powers  were  vested  in  n  g-overiior  and  a  eouneil  of 
thirteen. 

In  fioth  the  Territory  of  Orleans  and  the  Distriet  of  Louisiana  the 
hiws  were  to  }>e  reported  to  Congress,  and  if  disapproved  were*  to  Ik?. 
of  no  force.  It  is  to  be  noted  that  hy  thi«  act  full  legislati\'e  powers 
in  h*>th  Tei-ritories  were  ^iven  to  offieers  in  the  I'hoosing  of  whom  the 
people  hud  no  ^oiee. 

The  acts  of  Congress  regarding  the  establishment  of  governments  in 
the  '^^ Northwest  Territory'"  and  the  ''Louisiana  Purchase''  are 
examined  iit  length,  for  the  reason  that  said  h^gislation  has  Ijeen  the 
basis  of  all  subsequent  legii^lation  by  Congress  regarding  the  establish- 
raent  of  government  in  organized  Ti^rritories  of  the  Fuited  States, 
The  govx'rnmerjts  in  the  Distriet  of  Louisiana  and  the  Territf»ry  of 
Orleans  were  established  after  the  adoption  of  the  Constitution.  That 
the  acts  of  Congress  relating  th(Mx4o  contain  many  provisions  which 
are  not  in  harmony  with  the  Constitution  <if  the  l^nited  States  can  not 
be  denied,  but  the  Supreme  Court  has  repeatedly  sustained  said  acts. 
(Choteau  /\  Eckhart,  *i  How.,  pp.  H44,  37:^;  Pernioli  f\  Municipalit}', 
3  How.,  pp.  589,  em;  Clinton  r,  Knglebrecht,  13  Walt,  pp,  434-442.) 

An  investigation  of  the  negotiations  whereby  the  Ltmisiana  purchase 
was  effected  will  sht>w  that  the  pu impose  of  tht^  transaction  was  to 
secure  possession  of  the  Mississippi  Kiver  and  make  it  a  free  highway 
for  the  tninsjx»rtation  of  the  products  of  thi^  country,  and  secure  said 
products  madrstructed  passage  to  the  markets  of  the  world  as  then 
existi!ig.  ^Vhile  the  negotiation  was  pentling  I^resident  Jefferson 
wrote  to  Mr,  Livingston,  our  minister  at  Paris,  saying  to  him: 

ThfTt^  m  nm*  Kpot  on  the  glol:>t\  oix*  Hinglt'  ^[»^U  the  iK*e8e«j?or  c^f  which  h  our 
natural  timl  habitual  enemy.  That  ia  New  Orlean.s  through  whieli  the  pnaluee  of 
thive-t*i^hth8  *if  our  terriiory  must  pass  to  market,  and  from  it^*fertihty  it  will  ere 
long  yiehi  more  than  oue-tmlf  of  our  protJuce,  aiid  cod  tain  more  thau  half  of  our 
inhabitants. 

And  ho  fnrther  said: 

That  if  Franee  iuRisteil  ufx^n  Iiohlinjr  New  Orleans  her  position  there  was  bo  meo- 
aeinj^  to  the  welfare  of  the  t'nited  States,  then  lying  ahurmt  wholly  east  of  the  AJIe- 
jrhauy  MouutAius,  that  it  would  romjjt^l  a  treiity,  offensive  and  lietenmve,  l>etwt*en 
the  Unit*«l  Statp«  ajid  <ireat  Uritaiii. 

Even  H  riirsoiy  exam  i  nation  of  these  negotiations  demonstmte^  that 

the  giVtit  nhject  sought  to  l»e  olitained  fjy  the  purchase  of  Louisiana 
was  to  secut^e  industrial  and  eonmieriial  benelits  thei*efrom  Yty  unitii- 
peded  passage  to  the  world's  markets.  It  was  water,  not  land,  that 
Jefferson  sought  to  secure.  The  acc|iiisitif>n  of  territory  was  a  minor 
eonsidenitioii.  To  bring  the  prodaets  of  the  great  West  iuto  contact 
with  the  markets  of  the  world  was  the  primal  ohjeet  Water  routes 
were  the  only  means  of  conveyance  known  in  those  days.     Kailroads 
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were  unknown.  The  products  of  the  West  must  reach  the  markets  of 
the  world  via  the  mouth  of  the  Mississippi  or  not  at  all.  That  the 
products  of  the  West  would  ever  be  conveyed  over  the  Alleghany 
Mountains  to  the  tide  waters  of  the  Atlantic  was  not  then  considered 
possible.  The  mouth  of  the  Mississippi  at  that  time  bore  the  same 
relation  to  the  markets  of  the  world,  as  then  existing,  as  the  Philip- 
pines bear  to-day  to  the  ti'ade  of  the  Orient. 

In  creating  legislation  which  shall  have  effect  in  territory  newly 
acquired  by  the  United  States,  Congress  is  required  to  bear  in  mind 
the  distinction  between  the  territory  itself  and  the  inhabitants.  Cer- 
tain things  appertain  to  the  territory  alone,  certain  things  to  the 
inhabitants,  and  others  to  both  combined. 

Discussion  has  already  been  had  of  the  proposition  that  the  sover- 
eignty and  jurisdiction  of  the  United  States  may  attach  to  territory 
without  extending  the  territorial  boundaries  of  the  nation  to  include 
such  territory;  and  that  such  territory,  so  long  as  it  remained  outside 
of  the  territorial  boundaries  of  the  United  States,  was  not  bound  and 
privileged  by  the  Constitution. 

It  is  likewise  true  that  territory  may  be  under  the  sovereignty  and 
jurisdiction  of  the  United  States  and  yet  not  subject  to  the  laws  of 
the  United  States  enacted  before  said  territory  was  acquired  or  with- 
out reference  to  said  territory.  Statutes  possess  no  innate  power  of 
expansion.  The  geogmphical  limits  of  the  statutes  of  the  United 
States  are  the  national  boundaries  at  the  time  of  the  enactment,  unless 
otherwise  provided  by  the  act  itself.  During  its  national  history  the 
United  States  has  acquired  more  than  3,250,000  square  miles  of  terri- 
tory on  the  continent  of  North  America,  outside  of  the  boundaries  of 
the  original  States.  Congress  has  enacted  more  than  one  hundred 
special  acts  for  the  puipose  of  extending  over  this  vast  domain  the 
Constitution  and  laws  of  the  United  States,  ^''iwt  locally  Inapplivahle^'* 
and  Alaska  still  remains  to  be  dealt  with.  The  Constitution  and  Fed- 
eral laws  have  not  been  made  operative  therein,  excepting  the  laws 
relating  to  customs,  commerce,  and  navigation.  (U.  S.  Rev.  Stats., 
sec.  li)54.)  It  is  unorganized  territory  governed  b}"  and  legislated  for 
by  special  acts  of  Congress,  enacted  as  circumstances  required  and 
conditions  justified. 

It  could  not  candidly  be  contended  that  all  territory  considered 
merely  as  land  has  an  innate,  inherent  right  to  the  privileges  guaran- 
teed by  the  Constitution  or  the  spirit  of  our  institutions  to  the  terri- 
tory constituting  the  United  States.  For  instance,  if  an  American 
voyager  were  to  discover  an  uninhabited  island  which  was  rich  in  min- 
eral resources,  contained  large  deposits  of  guano  and  phosphates, 
streams  teeming  with  tish,  extensive  forests  of  valuable  woods,  fruits, 
and  nuts,  animals  with  valuable  furs  and  skins,  coral,  oysters,  and 
pearls  in  abundance,  and  should  take  possession  thereof  in  the  name  of 
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the  United  States,  would  such  American  citizen  be  permitted  to  land 
these  natural  products  of  the  island  in  the  United  States  without  other 
restriction  than  is  imposed  on  the  coasting  ti'ade  between  diflferent 
parts  of  the  United  States?  Such  is  not  the  ac*.cepted  doctrine.  (See 
Guano  Islands,  title  72,  Rev.  Stats.,  1878,  p.  1080.) 

The  action  of  the  discoverer  does  not  benefit  the  island,  except  in 
this,  that  it  affords  an  opportunity  to  the  political  branch  of  the  Gov- 
ernment of  the  United  States  to  attach  the  sovereignty,  dominion  and 
jurisdiction  of  the  United  States  to  the  territory,  and  thereafter 
confer  upon  it  such  privileges  as  to  the  political  branch  seem  just 
and  proper.  When  the  rights  of  the  United  States  have  their  incep- 
tion in  conquest  and  are  maintained  as  such,  the  result  is  the  same  as  ' 
from  discovery.  But  if  the  rights  »6f  the  territory  so  acquired  are 
made  the  subject  of  a  stipulation  in  the  treaty  of  peace  terminating 
the  war  in  which  the  conquest  was  made,  or  in  any  treaty,  the  United 
States  becomes  bound  and  the  territory  to  that  extent  benefited  by  the 
terms  of  the  national  compact.  But  the  rights  of  the  territory  are 
inchoate  and  are  derived  from  the  treaty.  They  are  guaranteed  by 
the  nation's  honor,  not  by  the  Constitution.  The  territory  Itself  can 
not  insist  upon  the  fulfillment  of  the  compact.  The  undertaking  is 
with  the  previous  sovereign.  The  time  and  manner  of  its  perform- 
ance is  to  be  determined  by  the  United  States.  The  territory  secured 
by  the  conquest  of  Mexico  is  an  instance  in  point.  The  United  States 
based  its  title  to  Upper  California  and  New  Mexico  on  conquest,  but 
in  order  to  effect  a  peace  bound  itself  by  treaty  stipulations  that  the 
territory  so  acquired  should  be  incoi'porated  into  the  Union  of  the 
United  States.     (9  Stat,  930.) 

If  the  purpose  of  this  treaty  stipulation  was  to  secure  the  eventual 
admission  of  the  conquest  as  a  State,  the  obligation  has  been  in  part 
discharged  by  the  admission  of  California  and  is  yet  existing  as  to 
New  Mexico. 

Xew  Mexico  has  been  made  an  organized  Territory,  and  now  seeks 
admission  as  a  State:  but  the  claims  presented  by  the  Territory  are 
founded  on  the  fact  that  its  population  is  sufficient  and  of  such  charac- 
ter, and  its  internal  development  advanced  to  such  degree,  that  the 
time  has  arrived  for  it  to  receive  the  privileges  agreed  upon  in  the 
treaty  with  it^  former  sovereign.  It  appeals  to  the  discretion  of 
Congress,  not  to  the  fixed  principles  or  unvarying  provisions  of  the 
Constitution. 

Whatever  incipient  right  to  statehood  exist?  in  favor  of  New  Mexico 
comes  from  the  treaty  of  1848,  and  not  from  the  Constitution. 

It  is  true  that  in  expressing  his  views  on  the  Dred  S(»ott  case  Chief 

Justice  Taney  announced  the  doctrine  that  the  United  States  could 

acquire  territory  for  no  other  purpose  than  to  convert  into  States  of 

the  Union,  and  that  ail  territory  acquired  by  the  United  States  was 
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>>?iTV»V.  H^-fr)i  ^  '^'i^Hi  ws^i^ttlf  ultimate  admission  as  a  State.    The 

b»n*r"Hv^^  n^vi  >iS  ^iM«^t  JHs>4kH^  Taney  is  as  follows: 

»M.  ,*   r,  v.*A,J«>>  'K  l^^^v*  ^Yt^  by  the  CJonstitution  to  the  Federal  Government 

, ..  .•,i:c«    ,   iukii*i*Hi*..  ^\*k>Mm  Umiering  on  the  United  States  or  at  a  distance,  to 

^1 V   r--'  -kV'w*^***'*'^  >A^  ^"^  ^*^'"  phMwure;  nor  to  enlarge  its  territorial  limits  in  any 

,..  ,y  ij>*^  .v.^iMv>4^  ^>f  »H»w  States.    That  power  is  plainly  given,  and  if  a 

1    .   <»,»•.    .N  u.UwatiWsl  ii  i^hhIh  no  further  legislation  by  Congress,  because  the  Con- 

'  *  t*A'*   k'i*vs'<*  lUv  r*»l»tivo  rights  and  powers  and  duties  of  the  State,  and  the 

.   .,  .     ■.  J»c  xi-^^v  *^ml  I  ho  Fwloral  Government.     But  no  power  is  given  to  acquire 

,   i.,,.  V  u.  U^  Ms!  mid  i^iwernetl  permanently  in  that  character.     ♦    ♦    ♦ 

y\  t  .  It .  ij.  a  uisv*kVv  h\»wt»vor,  to  question  the  power  of  Congress  in  this  respect.    The 

r.W' '  '••  V  \^v»u^i  tho  It^rritory  of  the  United  States  by  the  admission  of  new  States  is 

I'lku'.v  .iiy^^k.  m\d  \\\  tho  iH  instruction  of  this  power  by  all  the  departments  of  the 

v^.ovk  liiiiivia  U  bttJ*  Uhmi  held  to  authorize  the  acquisition  of  territory,  not  fit  for 

.1  liui:^iiat  ^i  Oio  tiiuo,  but  to  be  admitted  as  soon  as  its  population  and  situation  would 

» iiiiilv  iv  U' H\huWon.     Itisacquired  to  become  a  State,  and  not  to  be  held  as  a  colony 

.lut  ^ao\s»uuhI  bv  i'ongn^sH  with  absolute  authority;  and  as  the  propriety  of  admitting 

.k  iivw  y^XiikW  \*  kMunmitttHl  to  the  sound  discretion  of  Congress  the  power  to  acquire 

iviiiioi  V  l\»i'  th»t  purptwe,  to  be  held  by  the  United  States  until  it  is  in  a  suitable  con- 

•  h((s>u  Ut  Uhhiuu*  n  State  upon  an  equal  footing  with  the  other  States,  must  rest  upon 

lh^^  Miuo  tlliH'ivtlon.     (Dred  Scott  r.  Sandford,  19  How.,  393-446,  447.) 

Tho  tl4K'tri*io  thus  announced  by  Chief  Justice  Taney,  that  the  United 
SUUo«  (Hiuld  acquire  territory  only  for  the  puipose  of  creating  States, 
wuH  ucci^ptod  by  the  court  as  then  constituted.  Whether  the  language 
4|Ui)to(l  1h  mere  dictum^  as  is  often  asserted,  or  was  the  vital  point  in 
(hut  ciiso,  as  is  now  contended,  is  not  essential  in  this  investigation  for 
(ho  fdUowing  reason:  That  doctrine  rests  upon  the  proposition  that 
tlu»  authority  of  the  United  States  to  acquire  territory  is  derived  solely 
fr<Hn  the  power  to  create  and  admit  new  States,  which  power  is  con- 
ft^rrod  upon  Congress  by  section  3  of  Article  IV  of  the  Constitution. 
Tht»  Dred  Scott  case  is  the  only  case  in  which  this  proposition  has  ever 
been  accepted.  What  is  popularly  supposed  to  have  led  to  its  accept- 
ance in  that  case  is  matter  of  historj^  not  of  law.  It  is  sufficient  for 
the  purposes  of  this  investigation  to  call  attention  to  the  fact  that  Chief 
Justice  Taney's  major  premise  was  in  direct  contravention  of  the  doc- 
trines established  by  the  prior  decisions  of  the  court,  and  by  the  course 
of  Congressional  action,  and  has  been  ignored  and  completely  over- 
thrown by  the  subsequent  decisions  of  the  court,  to  saj'  nothing  of  the 
tremendous  results  of  the  civil  war. 

The  right  of  the  Unit(»d  States  to  acquire  territory  was  at  first  held 
to  arise  from  the  power  conferred  ujjon  Congress  by  the  Constitution — 

1.  To  carry  on  war.     (Clause  11,  sec.  8,  Art.  I.) 

And  the  power  conferred  upon  the  President  and  Senate — 

2.  To  make  treaties.     (Clause  2,  sec.  2,  Art.  II.) 

Finally,  the  court,  the  Congrcvss,  and  the  nation  recognized  that  the 
United  States  is  a  sovereign  nation,  and  that  the  right  to  acquire  terri- 
tory is  an  inherent  attribute  of  sovereignty,  and  thereupon  this  right 
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of  the  United  States^  was  declared  to  rest  upon  the  abiding  founda- 
tion— 

3.  The  sovereignty  of  the  United  States.     {American  In.s,  Co.  ^.1 
Canter,  1  Peters,  511,  541;  Mormorj  Chureh  /\  United  States,  136  U.  S., 
42;  United  States,  Lyon  et  al,  v,  Huckabee,  16  Wall,  414,  4H4;  Jones 
r.  United  States,  137  U.  S.,  202,  212.) 

That  the  doctrine  announred  by  Chi«pf  Jo>stire  Tancn*  in  the  Dred 
Stott  case  was  in  direct  contravention  t)f  the  understanding  and  course 
inaugurated  hy  the  founders  of  our  Ciovernnient  and  thereafter  fol- 
lowed }>y  Congress  is  nianifest  from  an  exanii nation  of  thr  nntioniil 
compact  with  the  Northwest  Territory  (1787),  the  Louisiana  Purchase 
treaty  (lxt»3),  the  treaty  with  Spain  reg^irding  Florida  (18110.  the  ti'eaty 
with  Mi*xico  regarding  Upper  California  and  New  Mexico  (1848),  and 
Alaska  (imi). 

One  of  the  articles  of  the  national  compact  with  the  Northwest  Ter- 
ritory (1787)  contained  the  following  pledge: 

There  shall  W  forme<l  in  the  Haiti  Territory  not  less  than  three  n"*r  more  than  five 
8tate8.  ♦  ♦  ♦  And  *  »  ♦  swrh  8tart-s?hain)eHdmhted  *  *  *  im  an  equal 
f(M»ting  with  oriKinid  Stat4?s,  in  ull  re»f>eets  whatever;  and  shall  Ije  at  lilxMty  to  form 
a  i»ernmnenl  f^iiii^tUutitin  and  State  gi>vernrtient.  (S*?t^  Rev.  Stat,  U,  8,»  p.  16, 
article  b, ) 

Why  was  this  compact  entered  into  if  the  Territory  was  already 
charged  with  a  trust  in  favor  of  statehood,  and  the  United  States 
without  authority  to  acquire  it  for  any  other  purpose? 

In  the  treat}^  for  the  cession  of  Louisiana  the  United  States  obligated 
itself  that— 

The  inhabitants  of  the  ce*led  territory  shall  bf  incorporated  into  the  Union  of  the 
Unit+d  States  and  adjiiitted  a»  s^ooii  as  ])oswible,  aeconiing  to  the  priiiciplea  of  the 
Fetleral  rotii^titution,  to  the  eiijoyruent  of  all  the  rij^htj*,  advantajreH,  and  iinmunitiea 
of  the  eitiaens  of  the  United  States.     (Article  a,  8  V,  S.  Stat,  202. ) 

In  the  treaty  with  Spain  whereby  was  confirmed  the  title  of  the 
United  State.s  to  the  Fioridan,  the  United  States  obligated  itself  that — 

The  inhabitantBof  the  Territories  •♦  ♦  *  Hhall  be  incorporatetl  in  the  Union  of 
the  United  States  fm  «4x>n  as  it  nmy  be  eonBistent  with  the  i^rinciplen  of  the  Federal 
Constitution,  and  admittje*!  to  the  enjoyment  of  all  the  privilege's,  rijjhtt?,  and  imnmui- 
ties  of  Ihe  citixens  of  the  Unite*!  8tatt*s,     (Article  6,  8  Stat,  25B. ) 

In  the  treaty  with  Mexico,  whereby  Mexieo  relinquished  its  rights 
to  tapper  California  and  New  Mexico,  the  United  States  obligiitt^d  itself 
that— 

The  Mexicans  who,  in  the  Territories  aforesaid,  shall  not  pre^r^e  the  charaeter  of 
eiti/^ni*  c>f  the  Mexiean  Reimblir  eonfonnaldy  with  what  L^  stijmlateil  in  the  pref'e<i- 
in^  ftrtiL'le,  .*hall  In*  ineorpijrate<l  in  the  Union  of  the  t'nited  States  and  to  lie 
admitted  at  the  pruper  time  (to  be  judged  of  by  the  Congi-e^^  of  the  Unitt^l  States) 
to  the  enjoyment  of  all  the  rijjhts  of  eitizens  of  the  UnitM  Stales  according  to  the 
principles  of  ihe  Constitution,     (Article  4J,  9  Stat.^  930.) 
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In  the  treaty  with  Russia  whereby  the  United  States  acquired  title 
to  Alaska  the  United  States  obligated  itself  that — 

The  inhabitants  of  the  ceded  territory  ♦  ♦  ♦  should  be  admitted  to  the  enjoy- 
ment of  all  the  rights,  advantages,  and  immunities  of  citizens  of  the  United  States. 
(Articles,  15  Stat.,  542.) 

For  what  purpose  and  to  what  end  were  these  treaty  stipulations 
created,  if  by  the  act  of  acquisition  the  territory  became  charged  with 
a  trust  in  favor  of  statehood  and  the  United  States  required  by  its 
Constitution  to  execute  said  trust? 

The  doctrine  announced  in  the  Dred  Scott  decision  was  not  original 
with  Chief  Justice  Tane}^  It  was  originated  by  John  C.  Calhoun  and 
announced  by  him  during  the  discussion  of  the  Wilmot  proviso  in 
1847.     Regarding  its  origin  Thomas  H.  Benton  says: 

A  new  dogma  was  invented  to  fit  the  case — that  of  the  transmigration  of  the  Con- 
stitution (the  slavery  part  of  it)  into  the  Territories,  overriding  and  overruling  all 
the  antislaver>'  laws  which  it  found  there,  and  planting  the  institution  there  under 
its  own  wing,  and  maintaining  it  beyond  the  power  of  eradication  either  by  Cohg^ss 
or  the  people  of  the  Territory.  Before  this  dogma  was  proclaimed  efforts  were  made 
to  get  the  Constitution  extended  to  these  Territories  by  act  of  Congress.  Failing  in 
those  attempts,  the  difiiculty  was  leaped  over  by  boldly  assuming  *'that  the  Consti- 
tution went  of  itself" — that  is  to  say,  the  slavery  part  of  it.  In  this  exigency  Mr. 
Calhoun  came  out  with  his  new  and  supreme  dogma  of  the  transmigratory  function 
of  the  Constitution  in  .the  ipso  facto,  and  the  instantaneous  transportation  of  itself  in 
its  slavery  attributes,  into  all  acquired  Territories. 

And  as  to  the  doctrine  itself,  Benton  says: 

History  can  not  class  higher  than  as  the  vagary  of  a  discJised  imagination  this 
imputed  self-acting  and  self-extension  of  the  Constitution.  The  Constitution  does 
nothing  of  itself— not  even  in  the  States,  for  which  it  was  made.  Every  part  of  it 
requires  a  law  to  put  it  into  operation.  No  part  of  it  can  reach  a  Territory  unless 
imparted  to  it  by  act  of  Congress.  (Benton's  Thirty  Years  in  the  Senate,  vol.  2, 
pp.  713,  714.) 

The  conclusion  seems  irresistible  that  the  sovereign  people  of  the 
United  States,  in  acquiring  territory  by  the  exercise  of  the  inherent 
right  of  sovereignty,  secure  said  terVitoiy  free  and  clear  of  incum- 
brances other  than  it  sees  fit  to  impose  upon  itself  by  treaty  stipulation 
or  other  agreement  entered  into  with  direct  reference  to  said  territory. 
A  different  conclusion  can  onl}'  ^>e  reached  by  conceding  that  the 
sovereign  people  of  the  United  States,  acting  in  a  sovereign  capacity, 
are  not  possessed  of  the  powers  which  constitute  sovereignty.  The 
sovereign  people  of  the  United  States,  while  acting  as  a  political  unit, 
possess  ever}'  attribute  of  the  most  potential  sovereignty.  (Cohens  v, 
Virginia,  6  Wheat,  204;  McCulloch  r.  Maryland,  4  Wheat.,  405;  Lane 
Co.  V,  Oregon,  7  Wall.,  71,  76;  Legal  Tender  Cases,  12  W^ill.,  533; 
The  Chinese  Exclusion  Case,  130  U.  S.,  581,  t)04;  In  re  Neagle,  135 
U.  S.,  1,  84-88  (dissenting  opinion  of  Fuller,  Ch.  J.,  and  Laiuar,  J.), 


While  the  court  have  declared  these  jxnver^,  8o  exercised,  to  he  of 
broad  extent  and  of  exclusive  chii meter,  they  have  not  omitted  to 
refer  to  certain  liniitiition^  thereto  mid  restrictions  thereon. 

In  Mormon  Church  r.  United  Statei^  (130  IT.  S-,42)  the  court  say: 

The  pritH'iimi  nuestiims  mii*e<l  are,  tirst,  an  to  th<*  powt^r  of  ( Vrnj^resiH  to  repeal  the 
diiirterof  tlir  diiin-h  tif  Jr^JtiH  Chriat  <>f  Latter-Day  Siiints,  ami,  W'condly,  a?*  tti  the 
power  of  (- onjrre>**i  un4  the  I'ourts  to  neize  tht^  property  of  iw»4  I'orjxoration  and  to 
hold  the  same  fur  the  purfKMes  iiientioned  in  the  ileeree* 

The  |Mjwer  of  Conj^resj*  <^ver  {he  Territories  uf  the  rnite«l  State.**  is  ijeiieral  and 
pU*nar\%  ariKinjc  from  and  inddental  to  the  right  to  aec|uire  the  territ*»ry  it#ielf  and 
from  the  fiower  j?iven  hy  the  Constitution  to  make  ftll  neetlinl  rolew  ancJ  regulations 
respeetinj;  the  territory  or  rtther  property  Itelonj^irig  to  the  T 'nite<i  Statei-.  It  would 
be  absurd  to  hold  that  theV'nite«l  Statei*  han  power  to  acquire  territory  and  no  jiower 
to  govern  it  when  ae«|uired.  The  |>o\ver  to  acquire  territory  other  than  the  territory 
northwe^  of  the  Ohio  River  (which  l)elonge*i  in  the  Uniteil  States  at  tlieiido]>tionof 
the  Con!«titution)  h  ileriv*^  from  the  treaty-making  pmver  and  the  power  lo  declare 
aiifi  rarry  on  war.  The  Ineidenti^  ^»f  these  jiowerni  are  thos^e  of  national  Hivereigntyi 
iind  bM*long  t<*  all  indei)entlent  governmentf*.  The  power  U)  make  ai  qui?iitii>nhiof  ter- 
ritory hy  conquest,  by  treaty,  and  liy  eesaion  is  an  incident  of  national  siovereijkrnty. 
The  Territory  ot  LotUi*iaua,  wlieii  acquired  from  France,  and  the  Territoriei*  west  of 
the  liiu'ky  Monntainn,  when  acquirtil  from  Mexi(H>,  Ixu-ame  the  aljptihile  projH*rty 
and  domain  <if  the  l'nite<l  State?,  Hubject  to  eneh  c<»nditioiLH  as  ttie  tiovernment,  in  its 
tlif)lomaticnt^otiationf^,  had  seen  lit  to  accept  relating  to  tberi^hlHof  the  peopl^then 
intiabiting  tlie,«e  Territories.  Having  rightfully  acquired  said  Territorie.--,  the  t  nited 
^UUeH  <Toveniioent  \va.»*  the  only  one  which  could  iiiqxi^tt-  laws  upon  Ihenj,  an<t  ita 
ssovereigiity  over  tiiem  was  complete.  No  State  of  the  Union  hail  any  such  right  of 
*iovereignty  over  them;  no  other  country  or  governmernt  ba*l  any  snrlr  right.  The»e 
propoBitioui*  are  so  eh^mentary,  and  m  neceiJaarily  follow  from  the  conditions  <->f  things 
arising  ufwn  the  acquisition  of  new  territory  that  they  need  no  argument  to  support 
them.     They  are  f^elf-eviilent. 

After  thu8  declaring  the  powers  of  Cougrests  the  court  further  j^ay 

(p.  ^y- 

Donhtlesi*  Congress  in  legislating  for  the  Territories  would  l>e  subject  to  thoae 
fumiaruental  linritationri  in  favor  of  |>ersonal  right'*  which  urid'  form tftnteti  in  the  C\m' 
stitution  and  it'^  amendnients:  Ixit  these  litnitations  would  exist  rather  by  inference 
and  the  general  spirit  of  the  Ci*nstitutit»n^  from  which  (^mgresg  derives  all  its  piwerg, 
than  hy  any  exj)rea«  an<l  diRni  ajqjlitiition  of  its  provision}^. 

The  caiJO  of  Thompson  v.  Utah  was  decided  by  the  court  as  now  con- 
stituted, and  therein  the  court,  quoting  from  Mormon  Church  ik 
Ijiited  States,  aofuin  say  (170  U.  8.,  345,  :Ui^): 

DoubtleflB  Congreew  in  legislating  for  the  Territories  would  be  subject  to  thr>se 
fundamental  limitations  in  favor  of  personal  rights  which  are  fontndated  in  the  Con- 
•titntinn  and  its  amendmenti^;  hnt  these  limitations  would  exist  rather  by  inference 
ami  the  gt*neral  spirit  of  the  Constitution*  I  mm  which  Congress  derives  all  its  imwera^ 
than  by  any  express  and  direi't  ajqdication  of  its  provisions. 

Attention  is  directiHl  to  tiie  u.se  hy  the  court  of  the  cxprci^sioE 
*\fftnf}iilfft*d  by  the  (.V>nNtitutioii/*  rather  than  (*tvatcd,  conferred,  or 
gujininteed  by  the  Constitiititjn,  sbowiii^^  that  the  court  had  reference 
to '•  f iindauientiil  limitutions'' ou  leLjislative  powers  arising  from  the 
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primal,  inherent  rights  of  men — rights  whi<'h  do  not  iiriso  from  ron- 
ijtitutioinil  provifctions  and  antedate  all  governments,  Nueh  as  life,  lib- 
erty, aequisition  of  property,  formation  of  a  famil}"  and  begetting 
offspring,  and  other  rights  of  like  chamcter.  Sucli  right,s  are  not 
created  or  conferred  by  governments.  They  are  proteeti^d,  main- 
tained, and  promoted  by  all  just  governments,  and  their  exercise  reg- 
ulated and  (Controlled,  and  in  proixr  individual  instances  taken  away; 
but  it  is  not  the  rlfjht^  it  is  the  t'egulatltm  which  originates  with  gov- 
ernment. When  we  utidei-take  to  consider  sueh  rights  in  the  atjstniet, 
we  rise  above  constitutions  and  statutory  enact mt^nts  and  enter  the 
realm  of  ethics,  and  must  deal  with  the  laws  of  civilization  and  the 
spirit  engendered  by  nineteen  Christian  centuries. 

All  the  jxjwers  of  the  Government  of  the  United  States  are  limited 
and  controlled  by  these  higher  laws,  for  the  rea^ion  that  the  sovereign, 
L  e.j  the  people  of  the  United  States,  recognize  their  controlling 
power,  and  if  an  officer  exercises  his  discretion  in  violation  thereof, 
the  sovereign  displaces  him  and  secures  ao  incumbent  whose  discretion 
coincides  therewith.  Not  even  the  Constitution  is  exempt.  For 
instance,  the  Constitution  plainly  confers  uix»n  Congn^ss  the  right  to 
*' grant  letters  of  marque  and  reprisal."  (Art.  I,  see.  8.)  Had  a  citi- 
zen of  the  United  States,  during  the  late  war  with  Si>ain,  applied  to 
Congress  for  such  letters^  asserting  his  claim  as  one  of  right  guaran- 
teed by  the  Const itut ion,  would  the  letters  have  been  issued  i  If  not, 
why  f  The  interrogatory  is  best  answered  by  the  langn»ge  of  Chief 
Justice  Marshall  when  he  says: 

We  ailinit  ii**  all  must  admit,  that  the  powere  of  the  Ooverament  are  limited*  and 
that  i\^  Umit«  are  in>t  to  \nt  tnuist tended.  But  we  think  tht^  scmiid  totiBtmclion  of 
the  Cont?titiUinn  mn^t  aU^>w  to  the  National  Lej^i^^latun*  that  di.«<T*/tion,  with  re.^|H*rt 
to  tlie  mean!' by  vvhk'h  the  jiowers  it  I'oiifere  are  to  Ih"  I'arrie^J  int*i  exemtioD,  which 
will  enahle  that  IkmIv  to  [wrform  the  \i\\ih  diitie*<  assigned  to  it  iti  tJie  mamier  most 
beiietieial  ft » the  f»ei>i>le.  \M  the  emt  t>e  legitimate,  let  it  Iwr*  within  the  w*ope  of  the 
CoiistitiUiod,  aiiil  all  meaiiH  which  are  ai^propriate,  which  art*  plainly  adapts  to  tliat 
end,  which  are  nut  prohibited^  hut  eonaist  with  the  letter  and  t^pirit  of  the  Constitu- 
tion, are  constitutional. 

In  investitj-atino;  the  status  of  the  inhaliitants  of  territoiT  newly 
ac<|uired  by  the  United  States,  title  to  which  is  based  upon  cuntjuest, 
it  is  necess^ary  to  bear  in  mind  the  difference  between  political  privi- 
leges and  persoaid  ri^^hts. 

Political  privlletres,  in  tlie  sense  in  which  the  term  is  used  at  this 
point  of  this  discussion,  are  created  and  conferred  by  the  politit^al 
laws,  i.  c  the  laws  Hxinj^'aiid  regulating  the  relations  between  the  eill- 
zeii  and  the  MivereigiK  The  personal  rights  to  W  considered  are  those 
inherent  to  man,  such  as  •'life,  liberty,  and  the  pursuit  of  happiness/* 
The  most  sacred  ni  these  is  life,  l.et  that  right  be  taken,  fur  ar»  exam- 
ple. Sacred  as  i^  the  right  to  life,  it  is  suspended  in  the  presence  of 
war.     Conquest  results  from  invasion,  invasion  from  wan     Time  wan 
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when  war  moant  exteiTniimtioii,  invasion  death  to  the  inhabitant*^,  ami 
conquest  shivery.  Civilized  nations  no  lonj^n-r  put  the  inhuhitarjts  of 
invaded  territory  to  the  ?>w<:)rd,  although  at  one  time  it  wa."<  done*  hy 
Divine  eonuiiand.  Why  wa.s  the  pnietiee  alnintloned  i  Wa.n  it  Ixn-ause 
the  American  eolonien  issued  the  Deehimtion  of  Independeiieef  Wat* 
it  in  eompliaoee  willi  the  requirements  of  the  Constitution  of  the 
United  States  j  Or  is  the  restiuint  enforced  hy  the  kiws  of  civilization 
and  the  spirit  of  theii^'e^  Are  nut  the  Deelarution  of  Independence 
and  the  Constitution  of  the  United  States  as  powerless  to  enforce  this 
restraint  as  the  conmiand  of  Moses  is  to  reninve  lit 

In  dealing  with  t4ie  inhabitants  of  newly  acquired  territory,  it  is  tbo 
spirit  of  the  Constitution,  the  character  of  oiir  institutions,  and  the 
laws  of  humanity  and  civilization  that  impose  restraints,  in  the  absence 
of  treaty  stipulations  in  regard  thereto. 

The  Supreme  Court  of  the  United  States  say: 

The  title  by  conquest  ia  fti'quired  and  tnainUihie*!  by  force.  The  fontjaeror  pre- 
BCribee  its  limits',  lltiiimnity,  bowevfr^  aetiiiikr  on  iHihlic  opmitin,  hits  entaliliiihitl,  on 
ageaeral  nile,  that  tht>  wnujuered  nhall  not  he  wantonly  t*j»j>reA**tHl,  and  tliat  their 
condition  sball  remain  as  eliirihle  n^  is"  compatible  with  the  object,^  of  the  i'rtn<|«egt. 
Moet  umially  they  are  itii'orp*irat*'il  with  the  victoHoUi*  natiLHi  ami  i>t'i'«inie  f-nbjwtfi 
or  t'itizent;!  of  the  government  with  vvhieh  they  iin*  c'ontie«"led.  The  new  imd  old 
memlx-ra  of  the  juiciety  mingle  witli  earh  i(ther;  the  diHtinetion  iM^twt'rn  thrni  is 
gradually  \*mt^  and  they  make  one  people.  Where  this  ineorporation  m  prattieahle, 
humanity  ilemandn,  and  a  wise  p^ilicy  refjuires,  that  the  n^hU  of  the  eonqiiertnl  U> 
prttr>erty  should  remain  unimpaired;  that  the  new  Bubjwte  should  I »e  governed  as 
e<|uitably  as  the  old,  and  that  eontidenee  ia  their  Heeurity  i*hould  graduitlly  1  finish 
the  painful  sense  of  l>eing  j?eporatA.Mi  from  their  aneieut  connection*?  and  united  liy 
force  to  strangers. 

W' hen  the  eont|ue»t  is  complete,  and  the  conquered  inhabitants  can  be  blended 
with  tbe  eojKjuerore,  orimfely  gi^verm-^l  jw  a  distinct  [xtoph%  public  v»pini«tn,  wbich 
not  even  the  conqueror  can  disre^jard,  imposes  theee  re^^traintt*  uixm  huji;  ami  he 
can  not  neglect  them  without  injury  to  bia  fame  and  hazard  t<>  hia  power.  (Johneon 
IK  Mclntosli,  8  Wheat,,  543, 58^) 

In  Brown  t\  United  States  (8  Cranth,  110),  the  court  say  (122, 123): 

Reepectifig  the  p<jwer  of  gfjvernmeut  no  doubt  i»  entertained*  That  war  gives  to 
the  .Moverei^n  full  right  to  take  the  i)cn*on*i  and  confiscate  the  pntperty  of  the  enemy 
wherevii-r  found  is  couccded.  Thi-  niiti>ralii»nH  of  this  rigid  rule,  which  the  luunane 
and  wit*e  |M_ilicy  of  uuMlern  timcj*  han  iutrodtictHl  into  practice,  will  mure  or  leMH  affect 
the  exercise  of  thi.«  rigbt  but  can  not  impair  the  right  ittielL  That  remaini?  uiniiuun- 
ii*htHi,  andwbea  the  wiverfigu  aiitlionly  shall  chouwe  to  bring  it  into  operation  the 
judicial  dej>artnH*ut  must  give  effect  to  its  will 

Substantially  the  ^auie  thing  was  Kiid  in  Young  ik  United  States 
(97  U,  S.,  39,  6il).     The  lang-ua^e  of  the  court  in  that  rase  wa^; 

All  property  within  any  enemy  territory  i.'?  in  law  crummy  prtiperty,  just  aw  all  j»er- 
eon»  in  the  same  territory  arc  cJicmici*.  A  neutral  owning  property  within  the 
enemy's  hnei*  ho  Id  a  it  a^  enemy  projierty,  subject  to  the  laws  of  war,  and  if  it  i* 
boertile  property  eubject  to  capture. 
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But  in  another  case,  that  of  Mrs.  Alexander  Cotton  (2  Wall.,  404, 
419),  the  Supreme  Court  say: 

This  rule,  as  to  property  on  land,  has  received  very  important  qualifications  from 
usage,  from  the  reasonings  of  enlightened  publicists,  and  from  judicial  decisions. 

See  also  Briggs  v.  United  States  (143  U.  S.,  346,  356),  wherein  the 
court  quote  with  approval  the  decisions  above  referred  to. 

It  will  be  noticed  that  in  none  of  these  cases  does  the  court  suggest 
that  the  limitations  on  this  sovereign  power  are  created  by  the  Consti- 
tution of  the  United  States. 

It  is  with  reference  to  these  higher  laws  and  most  potent  spirit  that 
the  Supreme  Court  say: 

The  personal  and  civil  rights  of  the  inhabitants  of  the  Territories  are  secured  to 
them,  as  to  other  citizens,  by  the  principles  of  constitutional  liberty  which  restrain 
all  the  agencies  of  government.     (Murphy  r.  Ramsay,  114  V,  S.,  15,  44-45.) 

And  also  (to  quote  a  third  time): 

Doubtless  Congress,  in  legislating  for  the  Territories,  would  be  subject  to  those 
fundamental  limitations  in  favor  of  personal  rights  which  are  fonuulate<i  in  the  Con- 
stitution and  its  amendments;  but  these  limitations  would  exist  rather  by  inference 
and  the  general  spirit  of  the  Constitution,  from  which  Congress  derives  all  its  lowers, 
than  by  any  express  and  direct  application  of  its  provisions.  (Mormon  Church  v, 
I'nited  States,  136  U.  S.,  1,  44;  Thompson  r.  Utah,  170  U.  S.,  343,  349.) 

Alaska  is  an  existing  instance  of  unorganized  territory  belonging  to 
the  United  States  and  governed  directly  and  entirely  by  Congressional 
legislation. 

Regarding  the  powers  of  Congress  in  legislating  for  Alaska,  Daw- 
son, J.,  said: 

Possessing  the  power  to  erect  a  Territorial  government  for  Alaska,  theif  could  confer 
upon  it  mich  powers^  judicial  and  executive^  a^  they  deemed  most  suitable  to  the  mcesAities  of 
the  inhabitants.  It  was  unquestionably  within  the  constitutional  })ower  of  Congress 
to  withhold  from  the  inhabitants  of  AlaaksL  the  2X)iver  to  legislate  and  make  burs.  In 
the  absence,  then,  of  any  lawmaking  power  in  the  Territory,  to  what  source  must 
the  iHJople  look  for  the  laws  by  which  they  are  to  l^e  governed?  This  question  can 
admit  of  but  one  answer.  Congress  is  the  only  lawmaking  power  for  Alaska. 
(Unittnl  State.s  v.  Nelson,  29  Fed.  Rej).,  pp.  202,  205,  206.) 

In  Endleman  ?•.  United  States,  speaking  of  the  powers  of  Congress 
in  legislating  for  Alaska,  the  court  say  (86  Fed.  Rep.,  456): 

C<:>ngres8  has  full  legislative  i)ower  over  the  Territories,  unrest ricteii  by  the  limita- 
tions r»f  the  Constitution.     (Syllabus.) 

In  the  }K)dy  of  the  opinion  the  court  said  (p.  45i>): 

The  United  States,  liaving  rightfully  aciiuired  the  territory,  and  boinjj  the  only 
(loverninent  wliich  van  imj)ose  laws  upon  tlu'iii,  has  the  entire  (loiiiinion  and  sover- 
eignty, national  and  municipal,  Federal  and  State.  *  *  *  ]t  may  U'^islate  in 
accordance  with  the  sjiecial  needs  of  each  locality,  and  vary  its  regulations  to  meet 
the  conditions  and  circumstances  of  the  i»eople. 

This  case  was  docidi^l  by  the  United  Stat(\s  circuit  court  of  appeals, 
ninih  circuit,  February  28,  1S98. 
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Speaking  with  reference  to  the  government  of  organised  TeTTitoneB 
and  their  inhabitants,  the  Supreme  Court  say: 

Their  people  do  not  constitute  a  sovereign  power.  AU  political  authority  exercised 
therein  is  derived  from  the  General  Oovemment,  (Snow  r.  United  States,  18  Wall., 
317,320.) 

It  will  be  noticed  that  the  source  of  the  designated  authority  is 
declared  by  the  court  to  be  the  "  General  Government,"  not  the  Con- 
stitution. This  decision  is  a  clear  recognition  of  the  sovereign  power 
vested  in  the  General  Government,  and  which  is  exercised  independent 
of  the  C\)nstitution. 

If  this  is  the  rule  as  to*  organized  Territories,  peopled  as  they  have 
been  l>y  immigration  from  the  older  communities  of  the  nation,  by  our 
own  citizens,  who  at  home  possessed  the  rights  of  citizenship  and  par- 
ticipateil  in  the  sovereignty,  many  of  whom  entered  the  Territory'  to 
avail  themselves  of  special  privileges  bestowed  upon  them  in  recogni- 
tion of  their  valor  in  defense  of  the  nation,  is  a  more  advantageous 
rule  to  be  applied  to  unorganized  territory,  largely  peopled  by  an 
alien  rai'e,  ignorant  of  our  laws,  customs,  and  institutions,  unable  to 
distinguish  the  difference  between  the  Constitution  of  the  United 
States  and  a  map  of  the  country,  and  as  incapable,  at  present,  of 
properly  applying  its  complex  provisions  and  diverse  agencies  as  they 
would  be  those  of  the  switch  board  of  a  union  railwa\'  station  ? 

It  therefore  seems  incontrovertible  that  the  unorganized  territory 
of  the  United  States  is  not  }>ound  and  benefited  by  the  Constitution 
and  laws  of  the  United  States  until  Congress  has  made  appropriate 
provision  therefor.  And  if  Congress  shall  by  appropriate  action 
extend  the  territorial  boundaries  of  the  United  States  to  include  the 
islands  acquired  b}'^  the  nation  during  the  late  war  with  Spain,  and 
thereafter  continue  said  islands  in  the  condition  of  unorganized  terri- 
tory governed  b}^  the  sovereign  powers  of  the  nation,  the  exercise  of 
said  sovereign  powei*s  will  not  be  directed,  limited,  or  controlled  by 
the  expressed  provisions  of  the  Constitution. 

All  the  functions  of  government  being  within  the  legislative  discre- 
tion. Congress  may  exercise  them  directly  or  through  organized  agen- 
cies for  local  rule. 

''All  the  discretion  which  belongs  to  the  legislative  power  is  vested 
in  Congress"  (114  U.  S.,  44),  and  therefore  ''the  power  of  Congress 
over  the  Territories  is  general  and  plenary."    (136  U.  S.,  42.) 

m. 

Congress  having  determined  to  change  unorganized  territory  l>elong- 
ing  to  the  United  States  into  organized  territory  and  invest  it  with 
the  powers  of  government  known  as  Territorial,  is  Congress  there- 
upon and  thereafter  under  obligation  to  provide  laws  and  a  government 
for  it  which  shall  fultill  all  the  guarantees  of  political  independence 
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and  rights  of  ritizoii^liip  which  jiiti  pnnided  fur  l>v  the  Con.'^titution 
of  the  UiMted  State!^  for  citizens  duniicik^d  within  the  territorial 
boundaries  of  the  United  States^  In  other  words,  does  the  CoDstitu- 
tion.  *,t' ppiij^rkt  i*ff/f>r'\  extend  over  said  territory? 

Throu^^hout  our  entire  history  (A)n^'"re.HH  has  adiiered  to  the  doetr 
that  the  trivat  powers  aiul  a}»purtenant  righti#  created  and  eonferred 
by  tlir  t'onstirution  wvrv  nut  inherent  to  all  peoi>!e,  l>nt  were  to  l>e 
bestowed  npoii  thetn,  tlic  l>estowal  to  Ije  made  upon  those  only  who 
posijessed  th*^  ability  and  dct^^rinination  to  properly  exeiTise  them. 
Henee  the  rei|yirrini*nts  uf  the  naturalization  laws. 

Congress  and  the  Executive  are  to  juilge  of  the  titness  of  the  apf^Ii- 
cant8  for  sueh  bestOAval  and  the  te^t^s  by  wdiieh  they  are  to  be  tried. 
Hence  the  authority  to  enact  the  Chinese,  eontniet  labor,  and  pauper 
exclusion  acts.  Ilenee  the  right  to  Hx  the  tinu;  when  organized  Ter- 
ritories** shall  Vw  admitted  into  the  Union  as  States  and  the  peoi)le  thereof 
acquire  tlii^  sovereign  right^s  of  a  State.  Acting  n|M>n  the  theory  that 
the  Constitntinn  did  nut,  cj'  proprlo  rJijon\  extend  over  the  territory  of 
the  United  States  outride  of  the  l>oundaries  of  the  several  States,  Cbn- 
gresj4  has  given  force  and  effect  to  the  Constitution  and  laws  of  the 
United  Stiites  in  thi;  organized  Territories  by  legislative  enacttuent. 
The  act  to  establish  a  Territorial  government  for  New  Mexico  (1850) 
contained  the  following  provision: 

Sec.  17*  Ami  ht  kjurfhr  enarkd.  That  the  Constitution  and  all  laws  of  the  United 
6tat€«  which  arti  not  locally  iasipplii^bk*,,  whali  have  the  mme  force  an<1  effert  within 
eaid  Territory  of  New  Mexico  m  elsewhere  within  the  United  States.  (9  Gen.  Stata. 
of  U.S.,  chap.  49,  p,  452.) 

Similar  legislation  has  t>een  had  in  regard  to  other  organized  Terri* 
torie?*,  as  follow^*:  Utah,  vol.  *J,  Stat*  L*,  p*  4rf*i^,  chap.  51,  sec.  17; 
Colortulo,  vol  12,  p.  176,  chap.  5^*^  sec.  1*>;  Dakota,  vol.  12,  p.  244, 
chap.  86,  sec.  16;  Idaho,  vol.  12,  p.  813,  chap.  117,  sec.  IS;  Montana, 
vol.  i:^,  p.  91,  chap,  05,  sec,  13;  Wyoming,  vol.  15,  p,  183,  chap,  235, 
iscc.  It);  District  of  Colunihia,  vol.  Iti,  p.  42tj,  cliap.  62,  sec.  34. 

Finally  in  the  **Act  to  reri^e  and  consolidate  the  i^tatute8  of  the 
United  States/'  approved  June  22,  1874,  Congrens  made  general  pi 
vision  as  follows: 
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The  Constitution  ami  all  lawi^  i>f  the  United  States  which  are  not  loiully  iimpj 
caWe  **hall  have  the  Kinie  forc't  Ami  efft*rt  within  al!  the  ortjaniztJ  TerTitune}*,  ainl  in 
every  Territory  htriirftk^rotyoHht'if  u,s  elsewhere  hi  the  Uuitetl  Stalci*.     (Revisjit  j  Stat* 
uten  of  rlie  T'nitc^i  8tate8,  »ec.  189L) 

The  expression  *'oi*gaiiized  Territories"  and  "'every  Territory  her 
after  ot*ganizcd/'  appearing  in  tliis  stjitiite,  refers  to  the  political 
divLsions  known  an  Territories,  in  which  Territorial  governments  haf 
been  or  may  be  oi^ganized.     (See  title  23,  clnips.  2  and  3,  Rev,  Stat,^ 
It  can  ntii  l>e  interpreted  to  mean  unorganized  territory  considered 
an  expanse  of  couotry,  nor  can  "'every  Territory  heivntter **rf/tuuze 
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be  held  to  mean  every  foot  of  land  hereafter  iieqinred.  (See  title  23, 
chap.  3,  p.  342,  Kev.  Stats.,  V,  H.) 

When  the  \'ai'ious  new  States  were  admitted  into  the  Union  their 
territorx^  and  inhabitants  derived  the  henetits  and  were  sulyJecttHl  to 
the  ohiit^^itions  of  the  (Vmstitution  hy  virtue  of  thi^  art  of  admission, 
whii'h  invariaiily  rontains  thi"  (>rovision  that  said  State  is  "admitted 
into  the  Union  on  an  etjuul  footing  with  the  original  States  in  nil 
resiKH'ts  whatever. "' 

The  opinion  of  Chief  Justice  Marshall  in  LonghlKirongh  i\  Bhike  (5 
Wheat.,  317)  is  often  cited  as  Hustaininir  the  doctrine  that  the  Consti- 
tution IS  in  force  r-r  ptu^prlo  t^i(/on  in  the  Territories.  The  name  of 
Marshall  is  one  to  conjure  with;  and  when  he  speaks  regarding  tlie 
Constitution  it  behooves  a  person  desiring  an  understanding  fl  that 
instrument  "to  write  his  sayings  in  a  book/- 

The  case  of  Loughliiu^ongh  /'.  Hlake  was  an  action  of  trespass,  to  try 
the  right  uf  Congress  to  impose  a  direct  tax  on  the  District  of  Cohuii- 
bia.     Chief  tlustiee  MarshiUl  stated  the  issue  as  follows: 

Thb  ais*e  presents  to  the  consideration  of  tbe  eoart  a  »tnf^\e  *nrestioii.  It  i«  thia: 
Hat<  Ccuigreys!  a  right  to  impose  a  dirtvt  tax  on  the  District  iif  C'uluiiihia? 

In  answering  this  question  atlirmatively,  Chief  Justice  Marshall  said 
(pp.  ::^18-;Ul^}: 

The  eighth  w»<'tioii  oi  the  tir^t  article  i^ivee  to  ronfrrens  tlie  *^ix»wer  to  ky  and  eol- 
lei't  taxei^,  tliiti**i»T  inijKtsts,  and  exL*if»ef/'  for  the  ptirj>oee«  thereinafter  lueTitione*!. 
Thin  grant  in  g^'ucral,  without  IhuitatJon  a»  to  plaoe.  It  consjeiiuently  ext^^nrla  to 
all  pWt*  over  whirh  the  (TOverDmeiit  ext^enilfs.  If  thin  fuuM  Ix^  ilouhtetl,  the  doiilit 
ie  renitjvt*<l  by  the  HiibBe*nierit  woinIj^  which  inociify  tht*  ^miiL  Thest*  wonlw  are, 
**Butalld»itieiJ,  iinpoMti*,  iiiid  exei*^^  i^hali  luMinifono  throtighoot  the  Unitetl  States.'* 
It  will  not  t>e  eonteadi^l  that  the  tinKllfu-Htinii  nf  the  |Miwer  extendi  Ui  plat-es 
to  whieh  the  p»ower  it*rt4f  doej^  not  extend.  The  jKiwer,  then»  u>  lay  an*!  i.*oUe<'t 
duties,  itnpofit!-,  and  exei*4e?»  may  W  exereint^l^  and  innnt  l»e  exereiN*ii  tl  in  mahout  the 
Uaite<l  Stat*^.  Dima«  tliit<  tenii  de!*i>rntite  the  wh+de  or  any  partienlar  jKiriion  of  the 
Atiieriean  empire?  C'ertajnl}'  thii-  (pieftion  ean  admit  of  bat  one  ariflwer.  It  is  the 
name  j^veii  to  our  t treat  Republic*,  which  in  eompij^eil  t»f  State^i  antl  Territories. 
The  Dktriet  of  Columbia,  or  the  territory  west  of  tbe  >Iirt?ouri,  is  not  Je*»s  within  tbe 
UnittHJ  t?ita!t\«  than  Maryhmd  *ir  Pennsylvania;  ami  is  not  lei?s  neeessary,  *in  the 
prineiples  of  our  CimHtitEitiou,  that  unifnnnity  hi  the  iiiip^isition  of  imiKists,  ihitie**, 
and  ex eiii«et<  should  beob&jerveil  in  the  one  than  in  theotlier*  Since,  then,  the  ix>wer 
to  lay  and  eiillect  iHxe?«,  which  inchnleH  tlireet  taxes,  is  tihvii>nj4ly  citexiensive  with 
the  power  to  by  and  collect  dntie?«,  impoKts,  and  exci,«etJ,  and  since  tbe  latter  exteiida 
throiighoni  the  T'nited  Stal*'S,  it  follows  that  the  power  to  imjMjfNt?  direet  taxes  also 
extendi  thnni^hout  the  United  States. 

What  was  it  extended  '"to  all  places  over  whieh  the  Goverrnnent 
extends r'  Clearly  it  was  *'the  power  to  impose  taxes."  The  power 
of  taxation  is  a  sovereign  right  of  Governiiient.  One  of  those  right.s 
which  Marshall  was  eager  to  establish  belonged  to  theGeneml  or  Fed- 
era!  Guvermuent. 
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That  the  Chief  Justice  did  not  intend  to  declare  the  Constitution  to 
be  in  force  in  the  District  of  Columbia  appears  clearly  when  the  facts 
upon  which  the  action  was  founded  are  known. 

The  law  assailed  by  the  taxpayers  was  a  special  act  imposing  a  direct 
tax  upon  the  District  alone.  That  is,  the  act  did  not  impose  a  tax  upon 
the  country  at  large  and  simply  require  the  District  to  pay  a  share  pro- 
portionate with  that  of  the  several  States.  The  taxpaj^ers  directed 
attention  to  the  following  provisions  of  the  Constitution: 

The  Congress  shall  have  power  to  lay  and  collect  taxes.     (Sec.  8,  clause  1,  Art.  I. ) 
RcpreHentatives  and  direct  taxes  shall  ])e  apportione<i  among  the  several  States 

whicli  may  be  included  within  this  Union,  according  to  their  respective  numbers. 

(Sec.  2,  clauses,  Art.  I.) 
Xo  cApitatiou  or  other  direct  tax  shall  be  lai<l,  unle«8  in  proportion  to  the  census  or 

enumeration  hereinbefore  directed  to  be  taken.     (Sec.  9,  clause  4,  Art.  I.) 

The  protesting  property  owners  of  the  District  contended  that  Con- 
gress was  not  authorized  to  impose  a  direct  tax  except  in  those  parts 
of  the  country  aiforded  Representatives  in  Congress  and  embraced  in 
the  language  ''  the  several  States  which  may  be  included  within  this 
Union;"  and  If  this  contention  was  not  sustained,  and  the  power  of 
Congress  to  impose  a  direct  tax  extended  beyond  tlie  States  of  the 
Union,  the  Constitution  required  that  the  amount  to  l)e  raised  In'  such 
tax  'M)e  apportioned  among  the  several  States'"  and  not  confined  to 
one,  to  wit,  the  District  of  Columbia. 

Regarding  this  contention  Chief  Justice  Marshall  said  (pp.  322-323): 

We  think  a  {satisfactory  answer  to  this  argument  may  ])e  drawn  from  a  fair  com- 
parative view  of  the  different  clauj^es  of  the  Constitution  which  have  been  recitA.»d. 

That  the  general  grant  of  power  to  lay  and  collect  taxe.*«  in  made  in  terms  which 
comprehend  the  District  and  Territories  as  well  as  the  State  is,  we  think,  incontro- 
vertible. The  sul>se^juent  clauses  are  intended  to  regulate  the  exercise*  of  this  power, 
not  to  withdraw  from  it  any  j)ortion  of  the  conniiunity.  The  words  in  which  those 
clauses  are  expresseii  hnport  this  intention.  In  thus  regulating  its  exercise  a  rule  is 
given  in  the  secon<l  section  of  the  first  article  for  its  application  to  the  rt^spective 
States.  The  rule  declares  how  direct  taxes  u^nni  the  States  shall  ]>e  impose<l.  They 
shall  Ix?  apjK>rtiont*<l  \\\Kn\  the  sevenil  States  according  to  their  numbers.  If,  then, 
a  dire<*t  tax  Ik*  laid  at  all,  it  nuist  Ik?  laid  on  every  State,  conformably  to  the  rule  pro- 
videil  in  the  Constitution.  Congress  has  clearly  no  power  to  exempt  any  State  from 
its  due  share  of  the  Imnlen.  But  this  regulation  is  expressly  confined  to  the  States 
and  creates  no  neivssity  for  extending  the  tax  on  the  District  or  Territories.  The 
wonis  of  the  ninth  section  do  not  in  terms  nnjuire  that  the  system  of  direct  taxation, 
when  resorted  to,  shall  be  extenilcd  to  the  Territorii's,  as  the  wonls  of  the  second 
section  retpiire  that  it  shall  W  extendcil  to  all  the  States.  They,  therefore,  may, 
without  violence,  l>e  understood  to  givf  a  rule  when  the  Territories  shall  be  taxed 
without  imposing  tlu*  nei-essity  of  taxing  them. 

Lough}>orough  v.  Blake  was  d(»cided  in  1820.  In  1828  th(^  American 
Ins.  Co.  V.  Canter  (1  Pet.,  511)  was  presented  to  the  court.  Chief 
Justice  Marshall  presiding.  In  the  course  of  his  argument  of  that 
cause,  Mr.  Daniel  Webster,  discussing  the  condition  of  Florida,  then 
a  Territory,  said  (p.  538): 
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_  it  ie  Florida?  It  i«  not  part  of  Ih*?  United  Statep.  How  can  it  l>e?  How  is  it 
^pMBenki!?  Do  the  laws  of  the  UnittHl  State*^  n^ch  Florida?  Sot  xinleisa  hy  par- 
tictiUr  provisJoiiP.  The  Territory  and  all  within  it  are  to  \^  jjoverned  by  tht^  fiefjuir- 
\ug power,  except  where  there  are  re^ervatiniii^  hy  treaty.  By  the  law  cif  England, 
when  po»¥iei*j?ioii  i.**  taken  of  territory »  the  Kin^,  Jure  (brfma*\  has  the  jMnver  of  legie- 
latitin  nntil  Parliament  s^hall  interfere,  Conj^resw  has  the  Jn^  i'uronnr  in  tbi«  ease, 
antl  Florida  wat?  to  he  governed  hy  ConiK^rei*!*  aw  t*he  th«>upht  prt>|K'r.  What  \vj^  Con- 
gress done?  8he  might  have  ihrne  iiny thing — i^he  might  have  refuf*eil  the  trial  hy 
jury,  and  refns?ed  a  legislature.     She  has^  given  a  legislature  to  be  exercised  at  her  will. 

Mr,  Whipple,  who  wa^  a^jsociated  with  Mr,  Webster  in  the  case, 
said  (p.  533):  | 

Much  argnment  has  Iteen  uped  in  order  to  show  that  the  ConHtitntion  and  lawn  of 
theUnittnl  States  are,  jMnttj  in  force  in  Florida,  and  that  the  inhabitants  are  citizens 
of  the  rnite<l  8tate.«. 

Hoif  the  Constitution  l)ecanie  of  fcirce  in  Florida  hm  not  l>een  Khdwn.  \Vn»  it  Ijy 
the  at't  of  ci^si^itin?  Is  there  any  principle  in  the  Inw  uf  mtthm*  which,  n\^yn  the  act 
of  cession  fir  conqueett  givei?  to  the  cetled  or  conquered  country  a  right  to  participate 
in  the  privileges  of  the  Constitution  of  the  parent  country?  The  usages  of  nations 
from  the  pericwl  of  Grwian  colonisation  t^^  the  preeent  inoinent  are  precit?ely  the 
reverse,     Sucli  a  right  iiev  ^^  was^  a!i=^*rted. 

The  Coniatitution  was  eFtahlished  !ty  the  pieople  *ii  the  Cnited  States /«/r  the  United 
State*.  It  provides  for  the  fntnre  adrnimori  of  Territorii^  into  the  X^nion,  and 
expres**ly  tH>nfers  upon  Congress  the  power  of  governing  them  tu  Territan£»  until 
they  are  ailnntte«l  iw  States. 

If  the  CouHtitution  ia  in  fon^e  in  Florida,  why  is  it  not  represented  in  Congrese? 
Why  wa»  it  nei*e*»Hary  to  |ia*>8  an  act  of  Congres«8  extending  several  of  the  lawn  of  the 
United  State*'  to  Florida?  Why  did  Congrt^ss  dmgnate  imrticuhir  laws*,  puch  aw  the 
crimes  act,  the  f«lave  trade,  and  revenue  actn,  and  in  trainee  them  a^  laws  into  Flt»ri*la? 
Why  enunierate  particular  rightt?  t^ecun^l  to  the  r>eijple  of  the  T 'nit^fil  Slates,  if  the 
mhabitantH  of  Florida  were  entitled  to  tlieni  uj»on  the  act  of  ix'tiwiooV 

This  case  was  lieard  in  the  circuit  court  by  Mr,  Justicts  JohTisun,  of 
the  Supreme  Court*  He  dtdivcrcd  hiw  opinion  iu  writiiij^.  Therein 
he  8aid  (see  note.  1  Pet,  517): 

It  tn*comei*  indisf>en»ahle  to  the  wlntion  of  iher^e  difRrultie^s  that  we  should  con- 
ceive a  just  idea  of  the  relation  in  which  Florida  ytanda  to  the  United  Staler  and 
give  a  correct  coiLMtruction  t<»  tlie  Hecond  Hr-ction  of  the  ac't  of  Congreei?,  of  May  the 
26th,  1824,  reg|M*i'ting  the  Territorial  gttveruinent  of  Floritla,  Correct  views  on  these 
two  snljjcctj^  will  diHjwjHe  of  all  tlie  [M>iMt.H  that  have  lieen  coni^iilered  in  ar>?nment. 

Ami.  tirHt,  it  it*  ohviouH  that  there  in  a  material  distinction  iM'twe^-n  the  territory 
now  under  consideration  and  that  which  18  acquired  from  the  aUjriginej*  (whether 
hy  pnrchaw  or  conqnestu  trltinn  the  acknowledged  limits  of  the  L'nited  Staten,  as 
sdmy  that  which  iw  atqnireil  by  the et^tahlinhment  of  a  dii»ptUed  liiie.  As  to  Ixjth  thcj^e 
there  can  lie  no  tjue^tion  (hat  the  sovereignty  ni  the  State  or  Territory  within  which 
it  hej^,  and  «if  the  Ignited  Statee,  ininie*.! lately  attach,  pnjducing  a  t  fimplete  Huhjec- 
tic>n  to  all  the  lawt^  and  intftitutione  of  the  two  governments,  local  and  general,  unlets 
mmlifie^l  by  treaty. 

The  cjueaition  now  to  tM?  consirlere<l  relate?  to  territoriei*  previoui^ly  ^nl>ject  to  the 
acknowledged  jurie«diction  of  another  **overeign;  ^nch  hb  was  Fh>rida  to  the  Crown  of 
S^pain*  And  on  this  subject  we  have  the  nuwt  explicit  proof  that  the  understanding 
of  onr  public  functionaries  is  that  the  Govemnient  and  laws  of  the  United  States 
do  not  extend  to  such  territory  by  the  mere  a^'t  of  i*e*¥»ion.  For,  in  the  act  of  Gon- 
greee  of  March  30|  1822,  section  9,  we  have  an  enumeration  of  the  acta  of  Cohj^c^sbi^ 
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which  are  to  he  held  m  force  in  the  territory;  and,  in  the  tenth  section,  an  enumer- 
ation in  the  nature  of  a  bill  of  rights,  of  privileges,  and  immunities  which  could 
not  be  denied  to  the  inhabitants  of  the  territory,  if  they  came  under  the  Constitution 
by  the  mere  act  of  cession. 

As,  however,  the  opinion  of  our  public  functionaries  is  not  conclusive,  we  wiU 
review  the  provisions  of  the  Constitution  on  this  subject. 

At  the  time  the  Constitution  was  formed  the  limits  of  the  territory  over  which  it 
was  to  operate  were  generally  defined  and  recognized.  These  limits  consisted,  in 
part,  of  organized  States,  and,  in  part,  of  Territories,  the  absolute  property  and 
dependencies  of  the  United  States.  These  States,  this  Territory,  and  future  States  to 
be  admitted  into  the  Union  are  the  sole  objects  of  the  Constitution.  There  is  no 
express  pn:)vision  whatever  made  in  the  Constitution  for  the  acquisition  or  govern- 
ment of  territories  beyond  those  limits. 

The  right  therefore  of  acquiring  territory  is  altogether  incidental  to  the  treaty- 
making  power,  and  perhaps  to  the  power  of  admitting  new  States  into  the  Union; 
and  the  government  of  such  acquisitions  is  of  tx)urse  left  to  the  legislative  power  of 
the  Union,  as  far  as  that  power  is  uncontrolled  by  treaty.  By  the  latter  we  acquire 
either  positively  or  mb  modoj  and  by  the  former  dispose  of  acquisitions  so  made;  and 
in  case  of  such  acquisitions  I  see  nothing  in  which  the  jwwer  acquireii  over  the  ceded 
territories  can  vary  from  the  power  acquired  under  the  law  of  nations  by  any  other 
government  over  acquired  or  ceded  territory. 

The  United  States  Supreme  Court  affirmed  the  decision  of  Mr. 
Justice  Johnson.  The  court,  speaking  by  Chief  Justice  Marshall,  say 
(1  Pet.,  541-542): 

The  course  which  the  argument  has  taken  will  require  that,  in  deciding  this  ques- 
tion, the  court  should  take  into  view  the  relation  in  which  Florida  stands  to  the 
United  States. 

The  Constitution  confers  absolutely  on  the  Government  of  the  Union  the  powers 
of  making  war  and  of  making  treaties;  consequently  that  Government  possesses  the 
power  of  acquiring  territory,  either  by  conquest  or  by  treaty. 

The  usage  of  the  world  is,  if  a  nation  be  not  entirely  subdued,  to  consider  the 
holding  of  conquered  territory  as  a  mere  military  mvupation  until  its  fate  shall  be 
determined  at  the  treaty  of  i>eace.  If  it  be  ceded  by  the  treaty  the  aciiuisition  is 
confirmed,  and  the  cetled  territory  becomes  a  part  of  the  nation  to  which  it  is 
annexed ;  either  on  the  terms  stipulated  in  the  treaty  of  cession  or  on  such  as  its 
new  master  shall  impose.  On  such  transfer  of  territory  it  has  never  Ix^en  held  that 
the  relations  of  the  inhabitants  with  each  other  undergo  any  change.  Their  rela- 
tions with  their  fonner  sovereign  are  dissolveil,  and  new  relationn  are  created 
l)etween  them  and  the  government  which  has  ac<}uired  their  territory.  The  same 
act  which  transfers  their  countrv*  transfers  the  allegiance  of  those  who  remain  in  it; 
and  the  law  which  may  l)e  denominated  political  is  necessarily  change^!,  although 
that  which  regulates  the  intercourse  and  general  conduct  of  individuals  remains  in 
force  until  altere<l  by  the  newly  created  j)ower  of  the  State. 

On  the  2d  of  February,  1819,  Spain  ceded  Florida  to  the  Uniteil  States.  The  sixth 
article  of  the  treaty  of  cession  contains  the  following  provisions:  *'The  inhabitants 
of  the  territories  which  his  Catholic  3Iajesty  ceded  to  the  United  States  by  this 
treaty  shall  l>e  incoriiorateii  in  the  Union  of  the  Uniteil  States  as  soon  as  may  be 
consistent  with  the  principles  of  the  Federal  Constitution;  and  admitteil  to  the  enjoy- 
ment of  the  jmvileges,  rights,  and  immunities  of  the  citizens  of  the  I^nitetl  States." 

This  treaty  is  the  law  of  the  land,  and  admits  the  inhabitants  of  Florida  to  the 
enjoyment  of  the  privileges,  rights,  and  immunities  of  the  citizens  of  the  United 
States.     It  is  unnecessary  to  inquire  whether  this  is  not  their  condition,  independent 
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of  stipulation.  Thcj' ilo  not,  however,  |mrtir[p«te  in  ]:icilitif'nl  power;  they  do  not 
ahart*  in  the  Governnient  I  ill  Florida  sihall  l»ecoiiie  a  State,  In  tile  (neantiine  Flori<la 
contitiuea  to  l>e  a.  Territory  of  the  Tniteii  Statew;  jirovenied  hy  virtue  of  tlint  rlaiiMMn 
the  t'on.'-titotion  whieh  eimpiiwerH  (longrewH  **  to  make  all  m^-dful  nil  en  and  rej<ulfl- 
tioiiB  rt\si>eftinjir  the  territory  or  other  projierty  ^jelonja;ing  to  the  rnite<l  States/* 

Perhttpj^  the  jMiwer  nf  ^ovemin^  a  Territory  beloniriii^  to  the  Fnitt»<l  Staten  which 
ha.**  noft  l*y  l»eeoinin>f  a  State,  arquiri^d  the  nieann  nl  f*elf-governnient,  may  rejanlt 
tieeesrtarily  from  the   farts  that  it   is  ntpi  within   the  jiiriHiieliMTi  of  any  particnlar 

are»  and  is  within  the  [nover  and  jiiriHtietion  «if  the  ruitetl  State?*.  The  rijght  to 
pfoverii  may  lie  the  inevitahle  eon!^M|uenee  t>f  rlie  rlj^ht  to  ae<jnire  terntory.  Wliieh- 
ever  inny  1h*  the  Honrre  wheni  e  the  tw>wer  in  <ierivt^l  the  iH»*<H\^ion  of  it  in  nm[ue^ 
tione<L  In  ex*'ention  of  it  t*tuigre8e,  in  lH2l',  ptiHj^ed  "An  art  for  1  be  e^^tahlishment  of 
a  Territorial  ifovernnient  in  Floritlaj"  ami  un  the  'M  of  Mart-h,  IHSS,  jmHi*eil  another 
act  to  amend  the  aet  of  1822,  Under  this  art  the  Territ*>rial  les:i«lat«r€»  enaeted  the 
law  now  inider  ennmrleratioiu 

The  vital  t|ut\stioii  hi  Amencan  In.stiraner  Cuiupanv  ?\  Canter  was 
the  pciwerof  Oonj^ross  to  authorize  the  Tcrritoiual  loo-islatiirp  to  confer 
jurisdit'ticiii  (if  cases  iti  iKlminilty  upon  Territoriul  €ouii:8.  It  wan 
itisistcd  thnt  the  ('*»nstitutioij  ^^avo  exclusive  jiirisiUrtion  of  such  mat- 
ters to  the  Fcdcml  courts  (Art.  Ill,  sec.  2);  thtit  the  Coustitutiou  was 
in  forct*  in  Fhiridiu  and  therefore  the  acts  of  the  Territorial  le^jfislature 
^ivinof  jurisdiclii*a  in  adndralty  cases  to  the  Territorial  ceKirts  was  in 
violation  of  the  Constitution. 

It  was  against  this  proposition  that  Mr.  \Vcd>ster  and  Mr.  Whipple 
contended,  and  iti  siitdi  contention  were  sustained  bv  the  Supreme 
Court, 

It  wtis  this  proposition  which  wji.s  denied  by  Mr.  Justice  John^'on, 
sitting  as  circuit  justice,  and  the  denial  affirmed  l»v  the  Supreme  Court. 

As  to  this  proixjsition,  the  court  say  (p.  546): 

It  ha8  l>een  eontenthHl  that  hy  the  Constitiititm  the  jtidieial  jmwer  of  the  T^niled 
iStates!  exten*ls  to  all  nat*es  vl  adinindty  antl  maritime  jiiriEHlietion;  ami  that  the 
whole  <jf  thi«  judidal  jMOver  nm^X  he  vested  "in  one  Snpreine  Court,  ami  in  such 
inferifir  n»arts  a^i  Om^rreHs  shall,  from  time  to  time,  onlain  and  e*<tahlish/'  Hence, 
it  has  lieeii  argutnl  ttmtCon^fresis  eau  not  vest  admiral  it  y  )tirii?diction  in  eourta  created 
by  the  Territorial  legii^lature. 

We  liave  tmly  to  inirHue  Ihii*  Huhject  one  step  farther  to  perceive  that  tiiis  provi- 
sion of  the  ConKlitutioii  dot^  not  apply  to  it.  The  next  Henteiiee  dedare*<  that  "the 
judge**  of  Ixith  the  !*^ni*reme  and  inferior  eonrtn  shall  hiild  their  otireeH  durtn^y  ifOtMl 
behavior/'  The  jniliireH  of  the  ?Jup*Tior  eoiirte  of  Florida  hold  their  ♦»ttie*\«  for  four 
yearn.  Thene  eourt.*',  then,  are  n<it  eonHlitutioiial  court-  in  whieh  tlie  jndieia!  |>ower 
confernHl  hy  the  Coni?titution  on  the  tteneral  (fovernment  ean  l_>e  ilejMw^ited.  They 
are  im  apahle  of  retviving  it.  They  are  legislative  eonrtn,  en*ate«l  iJi  virtue  of  the 
general  right  of  j<t»vereijjnty  whieh  existw  in  the  Government,  or  in  virttie  of  that 
clause  which  enahlen  Congress  to  make  all  nee^iful  rulet*  ami  re>riilationj«  re**j>ectiug 
the  territory  hekmging  to  the  Unite<l  States.  The  jnriptlielion  with  whieh  they  are 
m vested  is  in>t  a  (>art  of  that  jmlieial  fKiwer  whieh  i«  detinetl  in  the  ttnnl  article  of 
the  ConHtitutii^n,  Imt  m  eoriferreil  by  Coogresi<,  in  the  execution  of  lluwse  jjeneral 
l>ow  erw  which  that  IkhJv  iK)see8se@  over  I  he  Territorit^  « "f  the  I '  n  iteil  States.  A  Ithough 
admiralty  jurisdiction  can  l)e  exerciiied  in  the  Slates  iu  thojie  ii*urL^  only  which  are 
establisheil  in  purenance  of  the  third  article  of  the  Oonstitutionf  the  same  limitation 
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d<M»  IX' A  exieod  u»  the  Teniuiriea*.     In  lepelafiiic  for  tbesn  Coagreap  exerdfee  the 
orjtEilAiM*!  ji<>v€n  of  the  <veii  .nml  an*!  of  a  State  |i«:«vefiuDeflit. 

We  t^iink.  then,  that  the  act  of  the  Territorial  ksi«]atme  erecting  the  court  by 
vhrjttr  devThe  the  rai^>  of  the  y*At4  4  i\frv  va^  <k-*l*L  i^  n^A  ''incoaeMCent  with  the 
lavB  and  Oin«citation  of  the  Unite>l  States."  and  i?  valid.  0:<i»qQeiitlT,  theaale 
m«k;  in  parmance  of  it  chan^sed  the  prv*|!^rrty.  anii  the  decree  of  the  circoit  coart 
avaniin);  reetitation  of  the  property  to  the  claimant  -^leht  Xa*  be  affiroKd  with  cot?te. 

Twenty  yeanf  later  Daniel  Weh»ter  wa^  again  called  upon  to  refute 
the  dcN'trine  againift  which  he  had  succe^^fllllT  contended  in  this  cas»e. 
The  forurn  wa^  the  Senate  of  the  United  States^  and  the  occasion  was 
his  famous  debate  with  John  C  Calhoun.  It  was  bv  reason  of  show- 
ing the  fallacy  of  this  dogma  that  he  gained  the  name  *'  Expounder  of 
theConstitution,**  and  was  adjudged  worthy  to  rank  with  Chief  Justice 
^larshall  himself. 

The  question  of  extending  the  Constitution  and  laws  of  the  United 
States  to  Upper  California  and  New  Mexico  upon  the  acquisition  of 
that  territory  from  Mexico  gave  rise  to  a  heated  debate  in  Congress. 
That  debate  is  described  by  Benton,  then  a  Senator,  in  chapter  182, 
volume  2.  page  729.  of  his  famous  work.  Thirty  Years  in  the  United 
States  Senate,  as  follows: 

The  treaty  of  peace  with  Mexico  hati  been  ratified  in  the  fienion  of  1^7-48,  and  all 
the  ceded  territory  became  subject  to  oar  Ciovemment  and  needing  the  immediate 
establishment  of  Territorial  governments;  bat  soch  were  the  distractions  of  the 
flaver>'  question  that  no  such  governments  o>uld  be  formeil  nor  any  law  of  the 
Cnited  States  extende*!  to  thes^e  newly  acquired  and  orphan  d<  •niinions.  Congress  sat 
for  six  months  after  the  treaty  had  been  ratified  making  \-ain  efforts  to  provide  gov- 
ernment for  the  new  territ^jries,  and  ailjouming  without  accomplishing  the  work. 
Another  session  had  conioienee<l  and  was  coming  to  a  cIob^  with  the  same  fruitlees 
result.  Bills  harl  been  intrcxiuced,  but  they  only  gave  ri^  to  ht«te«l  dl^tcussion.  In 
the  !a*4  «laysof  the  season  the  cinland  diplomatic  appn^priation  bill — the  one  which 
prfi\-id*-«  annually  f«ir  the  support  of  th,^  Government,  and  without  the  passage  of 
whir-h  the  Govemuient  would  stop — tame  up  from  the  House  to  the  Senate.  It  had 
rea-eive*!  its  r-« •njnderation  in  the  Senate,  and  was  rea<iy  to  W  retume^l  to  the  House, 
when  Mr.  Walker,  of  ^Visl'on^-in,  moved  t«^»  alta<'h  to  it,  under  the  name  oi  amend- 
luent.  a  *^*ti«»n  prf»vidin^  a  teinpr»rary  >r«ivemment  for  the  <tMe«i  territories  and 
exten'iint:  an  eniiriierate*!  list  <  •!  a^-t.'J  of  ConLTess  to  them.  It  was  an  unparliamentary 
and  di'-^»nl*'rly  j.rofKi«ition.  the  pmiK»se<l  amendment  l^ine  irnvm^rruou;!  to  the  matter 
of  the  af»propriatir»n  bill  and  in  j»lain  violation  of  the  obvious  principle  which  for- 
Ijjule  ♦-xtrane<»u.»  matter,  and  espei'ially  that  which  was  vehemently  t*onteste<l  from 
VL^MvjL  irit^»  a  bill  ujion  the  i»as.saffe  of  which  the  exi:?tentv  of  the  Government 
def*end«'^l.  The  profKi«ition  met  no  favor:  it  would  have  dit^i  vuit  if  the  mover  had 
not  yield***!  to  a  Southern  r*«»li«-itatiMn  to  injaert  the  extenj-ioii  of  the  Constitution  into 
his  amendment.  j^»  a.-  to  extend  that  funilameutal  law  to  thoK^  for  whom  it  was  never 
ma/le,  and  where  it  wa>»  inappli<*able  and  impracticable.  The  novelty  and  strange- 
ness of  the  pmfKif-ition  <-alle<l  up  Mr.  Welister.  who  sai<l: 

•*It  i-  of  imji*»rtan<*e  that  we  sh«»iild  !?et»k  to  have  clear  ideas  an<l  cornt't  notions  of 
the  qw-stion  which  thi.«  amendment  of  the  menilvr  fn»m  Wisconsin  has  presented  to 
us,  and  esjie^-ially  that  we  should  seek  to  pet  some  I'onception  of  what  is  meant  by 
the  prrjfK^ition,  in  a  law  'to  extend  the  Con.'nitution  of  the  Tniteil  States  to  the  Ter- 
ritorii-s.'  Why,  sir,  the  thin^r  is  utterly  imfKissible.  All  the  l»*i:islati(»n  in  the  world, 
in  this  general  form,  could  not  accomplish  it.     There  is  no  cause  for  the  operation  of 
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the*  lepi!*laHve  power  in  nwh  a  mjiiiner  a>^  that.  The  Constilution — what  is  it?  We 
exteijci  the  Coni?tittition  of  t lie  l^nitefl  State*  by  law  tu  territory!  Wliat  is- 1 lie  Con- 
etitutioii  of  the  Uniteri  Staten?  Is  not  it^  very  firs^t  priiuiple  that  all  within  ite 
inflnezice  and  r<^juipa*hent*ion  mhail  Ije  represented  in  the  lepir^latnre  w  hieh  it  estab- 
lishes^, with  not  only  a  ri)^ht  nf  ♦leliate  and  a  right  to  vcite  in  iMith  Hnuhesof  C'onj^ese, 
but  a  ri^ht  to  partake  in  the  choire  ol'  the  F'rei^ident  and  Vice-President?  And  ean  we 
by  law  extend  thew  rijjfhti?,  or  any  nf  them,  to  u  Territory  of  the  United  States? 
Every Vnidy  will  see  that  it  is  altocether  ini practicable.  It  comes  to  thin,  tlien,  that 
the  Const itntion  is  to  Ix*  extended  a.«  far  a*^  praeticable.  But  how  far  that  is  ih  to  lie 
deeiiled  by  the  President  of  the  Ciiited  States,  and  theretVnT:-  he  is  to  have  ahnihile 
and  des[Kttir  power.  He  m  the  jml^re  of  what  is  suitable  and  what  iw  unsuitable,  and 
what  he  thinks  t^nitable  h  suitable  and  what  he  thinks  unsnitalile  is  unsuitable.  He 
is  tuiinU  in  hfj€\  and  what  \s  this*  but  ti>  say»  in  general  terms,  that  the  Presiident  i>f  the 
Unttetl  States  shall  govern  this  Territory  as  he  sees  fit  till  Congress  makes  further 
provision. 

**Now,  if  the  gentleman  will  lie  kind  enough  in  tell  me  what  prineiple  of  the  0>n- 
Btitution  he  supptjses  »ui  table— what  disrri  mi  nation  he  can  draw  l>etween  f«uital:)le 
and  unsuitable  which  he  propos*es  to  follow,  I  shall  be  instructed,  l^t  nie  say  that 
in  this  general  sense  ther*"  is  no  surh  thing  as-extending  llie  Constitution.  The  Con- 
Btitution  is  extended  over  the  Unitefl  States,  and  over  nothing  else.  It  can  not  h»e 
extended  over  anything  except  over  the  old  Statee*  ami  the  new^  States  thai  shall 
cume  in  hereafter,  when  they  do  come  in.  Then*  is  a  want  of  accuniry  ot  irh  as  in 
thie*  respe(*t  that  is  ipiite  remarkable  amonj^  eminent  gentlemen,  and  esi>ecially  pro- 
fessional and  judicial  gentlemen.  It  seems  to  lie  taken  for  granteil  that  the  riglit  of 
trial  by  jury,  the  hal*ea«  corpus, and  every  jirinciple  designed  to  protect  i>enN>nal  lib- 
erty is  exlende^l  by  force  of  the  C'onstitution  itgi*lf  over  tA  ery  new  Territory.  That 
prop<^>sition  can  not  be  maintained  at  all.  How^  tlo  you  arrive  at  it  ipy  any  nsasoning 
or  deiluetion?  It  can  only  Ih-  arnve<l  at  by  the  loosest  of  all  possiljle  cojist  met  ions. 
It  is  siii<!  that  this  must  t>e  so,  else  the  right  of  the  habeiis  ii>rpus  would  l>e  hist. 
Cndonbtedly  these  rights  must  l»e  conferred  by  law  befure  they  can  be  enjoyed  in  a 
Territory." 

It  was  n<it  Mr,  Walker,  of  Wisconsin,  the  mover  of  the  projiofiition,  timt  n'plicil  to 
Mr.  Webster;  it  was  the  jironipter  of  the  measure  that  did  it,  and  in  a  way  to  shnw 
immediately  that  this  extension  of  the  Constitution  to  Territories  was  nothing  Imt  a 
new  scheme  for  the  extension  of  slavery.  Denying  the  p<im  er  of  CongresH  to  lejdslate 
upon  slavery  in  Territoriei?! — finfling  slavery  actually  excluded  from  the  cede* I  Terri- 
tories and  di^irfius  to  get  it  there— Mr.  i'albonn,  the  real  author  of  Mr.  Walker's 
aniendhient,  took  the  new  conception  of  cjirrying  the  0>nstitutiou  into  ihem,  whicli, 
arriving  there,  and  recogni/.ing  slavery,  and  lieiug  the  supreme  law  of  the  land, 
it  wiiuld  overriile  tlie  antJslavery  laws  of  the  Territory  and  plant  the  institution 
of  slavery  under  its  fcgis  and  above  the  reach  of  any  Territtirial  law  ur  law  of  Con- 
gress to  alKilish  it.  He  therefore  came  to  the  defence  of  his  own  proposition,  and 
thus  replietl  to  Mr.  Welj«ter: 

**1  ni^^  not  to  detain  the  Senate  to  any  considerable  extent,  but  to  make  a  few 
remarks  ufMin  the  proposition  first  .idvant*ed  \fy  the  Senator  from  Xew  Jersey,  fully 
indorse*l  by  the  Senator  from  Xew^  Hampshire,  and  tartly  indorsed  by  tlie  Senator 
hitm  Mai^aihusetls,  that  the  Constitution  of  the  Tnited  Stateedoes  not  extend  to  the 
Territories.  Tlrat  is  the  point.  I  am  very  happy,  sir,  to  hear  this  pn^xisition  thus 
asserted,  fi>r  it  will  have  ttie  effect  of  narruvving  very  gready  the  controversy  ln'tween 
tlie  North  and  the  South  as  it  regards  the  slavery  i|Ucstion  in  i«*nnection  with  the 
Territ^iries.  It  is  an  implied  adnussion  on  the  part  of  those  gentlemen  ttiat  if  the 
Constitution  dties  extend  to  tiie  Territories  the  South  will  l>e  [iroteeleil  in  the  enjoy- 
ment of  its  pro |>erty— that  it  will  be  under  the  shield  of  the  i'onstitution.  Yon  c&n 
jiut  no  other  interpretation  upon  the  proposition  which  the  gentlemen  have  made 
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ttinn  that  theCon^itMtiondoefl  notextenci  to  the  Territories.     Then  the  ffimple  qtii 
tUm  i>>,  Dr^es  the  (Vm>itittitiori  extend  to  Uie  Territoriew,  or  doe*  it  not  extern!  hdhei: 
Why,  the  Coii8titnti<>Ti  interprets  iteelf.     It  pronouncefl  itself  to  be  tlie  supreme  law 
of  the  laiMl."* 

When  Mr.  Welister  heard  thi.«^  syUf>gistic  ai?siertion,  that  the  Con^titntioo  Wing 
the  smpretTie  law  i»f  the  lan«i,  ami  tlie  Territona?  Imu^  a  part  of  the  land,  ergo  the 
Constitution  1>einjj  extendcni  to  them  would  tx^  their  Riprenie  law;  when  he  heard 
thiH  he  eallcHi  out  from  hL«  i^eal:  '*  What  land?*'     Mr.  Calhoun  replieil,  saying 

'*The  land;  the  Territories*  of  the  UnitL^d  Stutt*^  are  a  jiart  of  the  lan<L  It  is  t 
8upri*me  law,  not  within  the  limit*  of  the  States"  of  thi«  riilon  tnereh%  but  wherever 
our  Hair  wavt'i* — wherever  onr  aiithurity  i^oe^s  the  Ci^nstitution  in  fwirt  ^oes,  not  all 
itt*  provisionti  rertainly,  hiil  all  it«  puitahle  provision!*.  Why,  can  we  have  any 
authority  lieywid  the  Cons^titution?  1  jnit  the  question  tMjknnnly  tu  gentleiiieti;  if 
the  Constitution  tloee  not  jjo  there,  how  are  we  to  have  any  authority  whatevei^/  Is 
not  Cong^rene  the  (*reature  of  the  Conntitntion;  dx>e?«  it  not  hol<i  its*  exintenee  uixmthe 
tenure  of  the  eontinuanee  of  the  Constitution;  and  would  it  not  lie  annihilate<l  U|xin 
the  destruction  of  that  lUJ^tnuuent,  and  the  coni?equent  rhs^^jlutifin  of  ihif^  con- 
ftHh^mey?  And  shall  we.  tlie  (denture  of  the  ConstitutirMv.  pretend  that  we  have  any 
authitrity  Iwn'ond  the  reaeb  of  tlie  Con^^tittitioiv*  Sir.  we  are  tol<i,  a  few  days  since, 
that  the  rourti*tif  the  Ciiiteil  States  hail  made  a  derl'-ioii  that  llieCoiiHtitution  did  not 
extenri  t«*i!ve  Territories  witliout  an  aetof  Coni^rress.  I  confess  t!uil  I  wasinenduloiijg, 
and  ani  ntill  inere*lnlnus  that  any  trihmu*h  lUTteinlinp  to  have  a  knrtwled^e  uf  our 
nystem  of  j^overnnient,  as  the  courts  of  the  Cnited  8tate»  ought  ti*  have,  eoutd  have 
pronounced  sfuch  a  monetrotis  imi^nient.  I  am  inclined  to  think  that  it  is  an  error 
which  ha^H  l>een  unjustly  attrilmttHl  tu  them;  hut  if  they  have  made  such  a  decision 
as  that,  I  fr>r  one  say  that  it  ou^ht  not  and  never  can  be  respected.  The  Territories 
lielon^  to  lis;  they  are  ours;  that  h  to  say,  they  are  the  property  of  the  thirty  States 
of  tlie  I'niftn;  ami  we,  as  the  represents tivfe^  of  those  thirty  States,  have  the  right  to 
exerriw  all  that  auth«irity  aud  juris^lietion  which  ownership cuirries  with  it." 

Mr.  Wcb*iter  replie^l  with  showing  that  the  Constitution  was  made  for  the  States, 
not  Territories:  that  no  i^irt  of  it  went  to  a  Territory  un!ess  si>eiititially  extended  to 
it  hy  act  of  Congress;  that  the  Territories*  from  first  to  last  were  governed  as  Con- 
gresss  chose  to  pjovern  them,  inde|»endently  of  the  Constitution  and  often  contrary  to 
it,  as  in  denying  tliem  representatives  in  Congress,  a  vote  for  President  and  Vice- 
Prcsiihnt,  the  pri>tection  oi  the  Supreme  Court;  that  Congreaa  wajs?  constantly  doin^c 
thiuiisin  the  Territories  witliout  constitutional  objection  (as  making  mere  kn-al  roads 
and  bridg«-^)  which  eoulil  not  t»e  attempte<1  In  a  State.     He  argue(i: 

"The  Const  i  tut  i(vn.  as  the  gentleman  (contends,  extend.^  over  the  Territories.  How 
floes  it  get  there?  I  am  surpriseil  to  bear  a  gentleman  sodistingiiis^heil  as  a  strict  eon- 
ttructionist  athrming  t!mt  the  Constitution  of  the  United  States  extends  to  the  Terri- 
tories witbi»nt  showing  us  any  claum*  in  the  Constitution  in  any  way  leading  to  that 
result,  and  to  hear  the  gentleman  maintaining  that  [Ktsition  without  showing  ns  any 
way  in  w  hicb  such  a  result  could  be  inferre<l  incrciises  my  surprise.  One  idea  further 
upon  this  hrancb  of  the  subject.  The  Constitution  of  the  Unite  1  States  extendi t>g 
over  the  Territories,  and  no  other  law  existing  tliere!  Why,  I  tieg  to  know  how  any 
goveniment  c<juld  proceetl.  without  any  other  authority  existing  there  tlian  **uch  a.^ 
is  create^i  by  the  Constitution  of  the  United  States?  Doe*<  the  Constitution  of  the 
Unit<*<l  States  settle  titles  to  land?  D*ies  it  rt*gulatc  tlic  ri^jhts  of  jiroiierty?  Dm^s  it 
fix  the  relations  nf  parent  and  child,  guardian  and  ward?  The  Constitution  of  the 
Unitntl  State?^  c-Jtublishen  what  t!tc  i;entli'nian  calls  a  confederation  for  certain  great 
puri)0!*cs,  leaving  all  the  great  mass  of  laws  which  is  to  govern  society  ti*  derive  their 
existence  from  State  enactments.    That  i»  the  just  \iew  of  the  state  of  things  irnder 


ird 


'In  IS21,  while  Secretary  of  \V:tr  during  Monroe's  Admiuistration,  Calhoun  enter- 
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Uve  Const itutiDU.  Aihl  a  Statt*  i>r  Terrilory  that  has  no  law  but  mwh  vls  it  derivea 
from  thi' CoiiHtitutinn  ">f  tlii^  TTiiite^l  Statics  must  l>e  entirely  witlimit  any  State  <ir 
Territorial  government.  The  lionoralile  Senator  from  8onrh  Carf>lina,  eonvert^ant 
with  the  subject  iy<  he  mugt  l>e  fmni  his  [tm^  exjx^rienee  in  ilifferent  hrani'bej^  i»f  the 
iioverntnentj  niU!*t  know  th»t  the  Coiijsjreitf*  of  the  Unite<l  Stages  ha%e  estalilished 
prineijiIpH  in  re>jttr<l  to  the  Territories  that  are  utterly  repugnant  to  the  Conetittition. 

**The  Cun.«^titntion  of  the  Unite*!  States  hBs  tirovided  for  them  an  indepemlent 
judiciary;  for  the  jud^e  of  every  rourt  f»f  the  United  8tatej«  hoMt*  his  offiee  upon  the 
tenure  of  gw»d  l^ehavinr.  Will  the  gentleman  ^y  that  in  any  eourt  e^tiibJishecl  in 
the  Territories  the  judge  holds  hk  otfiee  in  that  way?  He  h">lds  it  for  a  term  of  years 
and  is  reniovahle  at  Kxeeutive  <hi4tTetion.  How  did  we  govern  bjuiniana  l>efore  it 
was  a  Stat^:"?  Did  the  writ  of  hahcu)t  corjam  exist  in  Li>uiHiaUia  ilnring  it8  Territorial 
existence?  Or  the  right  to  trial  l>y  jury?  Who  ever  heard  of  trial  hy  jury  there 
before  the  law  creating  the  Territorial  government  gave  the  right  to  trial  by  jury? 
No  one.  And  I  do  not  l)elieve  that  there  is  any  new  light  iiow  to  Im  thrown  upm 
the  history  of  t!ie  prm-eedingn  f*f  thin  Gi»verninent  in  relation  to  that  matter.  When 
new  territoni^  has*  been  aequiretl  it  ha?'  always  Ijeen  wubjeet  to  tlie  laws  of  Congre#!s,  to 
mitb  laws  a.M  (.'ongre^js  thought  pro[>er  io  ytjia*  for  it?*  innne<hate  govemmentj  for  ita 
government  during  its  Territorial  exit^tentn.\  during  the  preparatory  ?Late  in  which 
it  was  to  remain  until  it  wa^  ready  to  eome  into  the  Uaion  a>»  one  of  the  family  of 
*Statetf/' 

All  this  waa  sound  constitutional  law,  or,  rather,  was  veracious  history,  showing 
that  Congress  governed  ay  it  tileai*eil  m  the  Territoriet*  indeiwndently  of  the  Consti- 
tution, and  often  contrary  to  it,  and  consequently  that  the  Constitution  did  not 
extend  to  it.  Mr.  Webster  then  showetl  the  puerility  of  the  idea  that  the  Omstitu- 
lion  went  over  the  Territories  lj>eeau8e  they  were  '*imid**  and  ext^ose^l  the  fallacy  of 
the  jauppoaition  that  the  CunFtitution,  even  if  extendetl  to  a  Territory,  could  ojn-'rate 
there  of  itaelf  anil  without  a  law  f>f  Congress  made  under  it.  Thi«  fallacy  was 
ex|»ofted  by  showing  that  ilr.  Calhoun,  in  quoting  the  Constitution  as  the  supreme 
law  of  the  land^  hail  omitted  the  essential  words  which  were  part  of  the  saioe  i  lause 
and  which  couple  with  that  supremacy  the  lawe  of  Congreaa  made  in  pursuance  of 
the  C*mstitution.     Thui': 

**The  honorable  Senator  fri>m  South  Carolina  argues  that  the  Constitution  declareja 
it^MEilf  to  be  the  law  of  the  land,  and  that  therefore  it  must  extend  over  the  Territories, 
*The  land/  1  take  it,  means  the  land  over  which  tlie  Constitution  b*  established,  or, 
in  other  wortls,  it  means  tlie  States  unite«l  under  the  Constitution.  But  d<jes  not  the 
gentleman  see  at  on*!e  tliat  the  argument  would  prove  a  great  deal  too  uiucli?  The 
Constitution  no  more  says  that  the  Constitution  itself  shall  l»e  the  .«upreme  law  of  the 
land  than  it  says  that  the  laws  of  Congress  shall  be  the  supreme  law  of  the  land.  It 
declares  that  tlie  Consiitutiou  and  the  kws  of  Cbugrese  imasetl  under  it  sliall  be  the 
auprenielaw  of  the  lanil.'* 

The  question  took  a  regular  slavery  turn,  Mr*  Calhuun  avowing  his  intent  to  lie  to 
carry  slavery  into  the  Territories  under  tlie  wingof  the  Constitution,  and  o|>eniy  treat- 
ing as  enemies  to  the  South  all  that  ^qiptst^d  it.  Having  taken  the  turn  of  a  slaverj' 
question,  it  gave  rise  to  all  the  dissension  of  which  that  subject  had  be<.-ome  the 

parent  since  the  year  li<So. 

#♦*«*♦• 

This  attempt,  pushed  to  the  verge  of  breaking  up  the  Oovemment  in  pun*uit  of  a 
newly  inventi^l  slavery  drjgma,  was  founded  in  errors  to<»  gross  frir  misapprehension. 
In  the  lirwt  place,  as  fully  shown  liy  Mr,  Weltsfler,  the  Conntitntion  was  nut  loade  for 
Territiiries,  Init  for  Staten.  In  tlie  second  t>lace,  it  can  not  oj>er&le  anywhere,  not 
even  in  the  Statcj^  for  which  it  was  made,  willomt  arts  of  Congress  to  enforce  it.  This 
is  true  *d  the  Constitution  in  every  i>articular.  Every  pari  tjf  it  is  inri|>enitive  until 
put  into  action  by  ft  statute  of  Congress.  The  Constitution  allows  the  Pw»\v\fc\\V  li. 
salary;  he  can  not  touch  a  dollar  of  it  without  an  ad  ol  Coii^Te«ft.    \1  TaJ\*3r^^*^^ 


J 


100 

recovery  of  fugitive  slaves;  you  can  not  recover  one  without  nn  act  of  Oonjrress. 
And  so  of  evt'ry  clause  it  contains.     The  proposed  extension  of  the  Cnnsititutinn  to 
TcrrititrieH,  with  a  view  tti  its  tran><pi>rratit»n  of  t>liivt^ry  alouitr  with  it,  wa**  then  futile 
an<l  iHijjaton'  until  an  art  ttf  C'ontfre>-j^  jihouJd  l>e  pa^j^ed  tn  vitalize  slavery  under  it,     | 
80  that,  if  the  exteusicm  bail  iieen  declareil  l>y  law,-  it  would  have  answered  no  pur- 
poj^e  except  U^  vvicU*u  The  tiel*!  of  the  s^lavery  a^ilatiou,  tn  i^tahhi^h  a  new  ixont  of     I 
contention,  to  j^ive  a  new  ]dia>e  to  the  euihittered  lontet-t,  and  to  ahenate  more  and 
more  from  eacii  other  the  two  halves*  of  the  Tnion,     But  the  extension  was  not     | 
declared.     Cougrei'-H  did  not  extend  the  Coiiytitutiou  to  the  Territories. 

The  proi>f>Hal  wa^  rejected  in  hoth  Hrjuf*(*j*;  and  immediately  the  crowning  dogma 
jg  dnvented  that  the  Coniititution  goes  i»f  itself  to  the  Territorie*5  without  an  act  uf 
Conji^Tiejfig,  and  executes  itself,  sk>  far  as  slavery  is  concerned,  not  only  without  h*>riifla- 
tive  aid,  but  in  "leHauce  of  CVrngres*;^  and  the  people  id  the  Territory.     Tliis  is  the 
hx!*t  !<la\ery  rrt'e<l  *4  the  Calhoun  Hrho«>l  and  the  one  cm  which  lili*  dit«4_"ii»lej*  now 
stand — and  not  with  any  barrt-n  frn>t.     They  aj^ply  the  doctrine  to  existing  Terri-     I 
ttiries  and  make  acquisitions  frouj  ^lexico  for  new  ajiplicatioui^.     It  is  im|x»€i8ihle  to     1 
cifUi^iiler  i*uch  eondmt  a**  anything  el  k*  than  a^niie<>f  the  lievicet*  for  *'/c>rcojf7  th^  iMti£ 
uith  ihr  Xtitih,*'  which  Mr.  Calhoun,  in  Ids  i'oufidential  letter  t4>  the  ine»^l>er8  of  the     | 
Alabama  lei^islature,  avowa  to  have  been  hi?^  policy  since  18;:t5,  and  which  he  avers 
he  would  then  have  effecte^l  if  tlie  meinljcrs  from  thei^lave  States*  had  stood  by  him. 

The  *Mrrepre8sihle  conflict "  regarding  slavery  is  ended.  It  h  no 
longer  a  political  ij^sue.  Therefoi-e  it  U  as  proper  a*  it  is  necessary  to 
t'cni.sider  the  effects  of  that  conflict  upon  the  legislation  and  judicial 
deteninimtiuns  of  the  period  in  which  it  wa8  the  all- absorbing  qtiestion, 
ContemjxJi'aneoiii*  history  is  the  light  b}^  which  laws  and  their  judicial 
in tery:* rotations  are  to  l)e  read. 

Historically  we  know  that  the  slaveholdiiig  |x>piilation  of  the  United 
States  and  their  supporters,  relying  upon  the  fact  thatj  ordinarily, 
eniigration  moves  along  the  parallels  of  latitude,  confidently  expected 
that  the  territory  acquired  by  the  United  States  during  the  war  with 
Mexico  would  be  occupied  by  a  jieople  w  ho  believed  in  slavery.  The 
discovery  of  gold  in  California  changi*d  the  ordinary  course  of  emigra- 
tion and  inundated  California  with  a  wave  of  immigration  composed  of 
p<H>ple  from  all  lands  and  to  whom  slavery  was  a  hateful  institution. 

Then  commenced  the  tierce  struggle  to  secure  protection,  in  this 
Territory,  for  the  rights  of  the  slaveholders  by  Congrei^sional  enact- 
ment; two  scenes  in  which  are  graphically  described  by  Mr.  Benton  in 
hmguage  already  tj noted. 

BntHed  in  the  attempt  to  secure  the  desired  action  by  Congress  at 
the  first  session  in  1848,  the  sup|>orters  of  the  *' peculiar  institution" 
had  recourse  to  action  by  the  Executive  as  a  liranch  of  the  political 
department  of  this  Government.  The  action  had  was  taken  during 
the  interim  Ix'tween  the  first  and  second  sessions  of  the  Thirtieth  Con- 
gress. James  K.  Folk  wa^  President;  James  Buchanan,  Secretary  of 
State;  William  L.  Marcy,  Secretary  of  War;  K.  »1.  Walker,  Secretary 
of  the  Treasury.  These  are  great  names  in  the  history  of  politics  and 
jurisprudence  in  our  country,  and  when  their  action  is  confirmed  by 
the  Supreme  Court  uf  the  United  States  a  prosi>ective  critic  may  well 
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pause  for  catisidemtion  and  deliberation  as  he  adjusts  his  shaft.  But 
it  is  well  known  that  those  men  were  the  leaders  of  a  great  aniiv  of 
partisans,  8trivin^  to  preserve  the  institution  of  human  slavery,  which, 
from  our  early  hist*>ry,  had  l>t>eii  a  prolitie  source  of  rontention  anil 
a  menace,  even  in  that  early  day,  to  the  estaldishment  antl  continued 
existence  of  our  Government,  In  lh-t8  it  was  the  ''  burning  (jues- 
tion,"  with  regard  to  which  politi<'al  lines  were  di'awn*  and  the  heat 
engendered  wu.s  si»  intense  as  to  kindle  the  Hauie-^  of  war.  \\'hile  the.se 
men  were  great,  they  were  also  hunnin,  and  could  no  more  resist  the 
inHnences  of  their  political  environment  than  they  could  alter  the 
existing  climatir  conditions. 

Upon  the  faihireof  the  Thirtieth  Congress  (lS4.S-40)at  its  first  session 
to  act  in  the  mutter  of  extending  the  Constitution  and  laws  of  the 
United  States  over  California,  the  Executive  touk  the  initiative.  The 
ti-eaty  of  peace  with  Mexico,  which  also  designated  the  iKjuudary 
between  Mexico  and  the  United  States,  was  ratified  May  HO,  1SJ:8. 
OHicial  notice  of  the  treaty  was  not  received  by  the  conunander  of  our 
forces  in  California  until  August  7,  ls48.  On  August  {K  1n4S,  Colonel 
Ma-son,  then  in  eMrmnand  in  California,  i>roclaimed  the  treaty  and 
announced  that  the  udlitary  government  then  in  charge  of  the  (*ivil 
affairs  of  the  Territory  would  continue  in  authority  until  other  pro- 
vision was  tuade,  but  that  the  taritf  for  the  collection  of  military 
duties  would  imme<liately  urease,  and  that  the  revenue  laws  and  tariff 
of  the  United  States  would  be  substituted  in  its  place,  and  the  t  hange 
was  made.  Colonel  Masoji  reported  his  aetion  to  the  authorities  at 
Washington  and  his  action  was  continued  hy  them. 

The  Thirtieth  Congress  adjourned  in  August,  1.S4S,  In  the  closing 
days  of  that  session  Congress  passed  two  acts  from  whieh  it  appears, 
by  inevitable  intendment,  that  both  Houses  of  Congress  assented  to 
the  extension  of  the  Ijoundaries  of  the  United  States  to  include  Upper 
California.  The  fij-st  of  these  was  **"Aii  act  making  appropriations  for 
the  civil  and  diplomatic  expenses  of  the  Lrovernment  for  the  year  end- 
ing    *     ♦     *     mttJ  for  other  jmrjfo^es^'^  appro vetl  Angust  1^2^  1848. 

This  act  provided: 

For  the  expensea  of  running  and  niarkini;  the  tM>unrlftry  line  Ijetween  the  I'nitetl 
8tatt»f»aiid  Mexico  and  jiayin^  tht*  nalarit's  of  the  otlicetH  nf  the  CVntmiwsiun,  a  gum 
n<it  exc-eeilinj^  dfty  thoii>*an<i  dollanit.     (9  iStat.  L,,  chap.  16fi,  p.  301.) 

The  second  act  was  ''An  act  to  establish  certain  post  routes/' 
approved  August  14,  1H48.     Section  *^  of  this  act  provided  as  follows: 

Sic.  3,  And  y  ifftirther  entifietf^  That  the  P<w?tiiia6ter-General  \ye,  ami  he  h  hereby, 
authorized  to  estahhsh  po«t'Offit'*>s  and  appouit  deiKity  pustniaJ'terH  at  Sjin  Diegr*, 
Monterey,  and  San  Frantisio,  and  siieh  other  plares  on  the  eua**t  of  tlie  Paclli<%  in 
Califnmia,  withhi  the  krrrit«»ry  of  thf  Unitefl  St^tt^>  and  to  make  *aueli  tt-nifxirary 
arnin|feijierU><  forthe  (raiwpurtation  of  the  mail  in  siiid  territory  its  ibe  pnhlii'  interest 
may  retpiire;  that  all  letters  conveye*!  to  or  fri»rn  any  of  the  al>ovi*-meiitioned  places 
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on  thi»  Pari  far,  from  or  to  any  place  on  the  Atlantic  cftojsi,  eh  all  be  charged  with  for 
cent?  pnstajje;  that  all  letters  conveyal  fnym  one  to  any  r^herof  tht*  s^akl  places  oii| 
the  Pat-ific  shall  pay  twelve  and  a  half  cent^  p<>i*tttge;  and  the  Posttnaster-ffcneral  n 
authorized  Uy  apply  any  moneys  received  on  aceomit  of  postages  aforesaid  to  the  pay* 
ment«  to  fte  maile  on  the  contract  for  the  transportation  of  the  niaile  in  tlie  Pacific 
Ocean;  and  the  Po^tmasttT-General  in  further  authorized  to  enifiloy  not  exceeding^ 
two  aj^ents  in  making  arrangement*!  for  the  ei*taldiehment  of  po&st-offices  and  ioT  the 
transmii^sion,  rei/eipt,  and  conveyance  c!^f  letters  in  Orejyjon  and  California,  at  an  annual 
comi)en8atir»n  not  exci^^dinir  that  of  the  princii>al  clerks*  in  the  Poet-Otfice  DepartQient. 
Approved  Augu&t  14, 1848.     (9  Stat.  L,,  chap.  175,  p,  320. ) 

The  position  as^iumed  by  President  Polk  and  his  Cabinet  was  that  by 

such  legislation  the  stipulations  of  the  agreement  between  the  United 
States  and  ilexico^  as  evideneed  by  the  treaty,  had  been  made  oper- 
ative in  the  United  States  and  the  boundaries  of  the  United  States 
extended  to  incbide  the  territory  arrioired  by  conquest  eon  firmed  by 
treaty.  See  letter  of  instruction  dated  October  7,  1-S48,  from  JameiS 
Buchanan  to  William  V.  Vorhies,  a^ent  of  the  Government  of  the 
United  States  in  establishing  post  routes  and  po.st-offices  in  California. 
(House  Ex.  Doc.  No.  IT,  pp.  6-7,  Thirty-tirst  Congress,  first  session.) 

To  this  much  of  the  concbision  reached  by  President  Polk  and  his 
Cabinet  no  exception  need  be  taken. 

It  serves  to  illustrate,  however,  the  necessity  for  plain  provisions  , 
and  specific  utteninces  by  Congress  in  legislating  for  the  new  pos.seB- 
tiions  of  the  United  States.     ''Necessary  intendment''  is  too  flexible 
and  expansive  to  form  a  proper  test  for  the  grave  questions  involved. 

But  President  Polk  and  his  Cabinet  saw  fit  to  go  further.  By  letter 
of  date  October  9,  1848,  William  L.  Marey^  as  Secretary  of  War, 
instructed  Colonel  Mason  as  follows: 

But  the  uovemment  de  facto  can  of  couree  exercise  no  powers  incongistent  with  the 
provipiionfi  of  the  Constilution  of  the  l*nitetl  Statef*^  which  is  the  f*npretne  law  of  all 
the  States  and  Territories  of  our  Union,  For  this*  rea.«(>n  nf>  iinpirt  duties  can  he 
levied  in  Calif onna  on  artlclep  the  ^jrrowth,  proihK'e,  or  mannfaeture  f»f  any  Stale  or 
Territory  of  the  Unite"  1  State??;  and  no  such  duties  can  tje  iinpow^d  in  any  part  of  the 
Union  on  the  proiluctioni^  of  California;  nor  can  duties  be  charj^e<l  on  such  foreign 
prod  net  ions  m  have  already  pai<i  tin  ties  in  any  jjart  of  the  Unite<l  States. 

At  the  same  time  K.  J.  Walker,  as  Seeretary  of  the  Treasury,  issued 
the  following  circular  (see  Ex.  Doe.  No.  1,  second  sess.  Thirtieth  Cong,): 

Theabury  Depabtment,  (Moha'  7^  1S4S. 

On  the  30th  of  May  last,  upon  ttie  t-xcbange  of  Tatilications  of  our  treaty  with 
Mexico,  California  became  a  part  of  the  American  Union^  in  conseqiience  of  wtiich 
variouH  (jneptions  have  been  jire«ente<l  by  merchants  and  ctdlectore  for  the  decision 
of  this  Defuartment. 

By  the  Coni"titntion  of  the  United  States  is  declared  that  *M'/  frefities  made,  or 
which  nball  W  made,  tinder  the  authority  of  the  Cnitetl  States  nhall  l*e  the  supreme 
law  of  the  lamL"  By  the  treaty  with  Mexico  California  I**  annexed  to  thin  RepuWic^ 
and  the  Constitution  (4  the  Cnite<l  States  in  extended  over  that  territory,  and  is  in 
full  force  throu|shout  itn  limits.  Conpren^  Kl»f»,  by  i^everal  enat'tn^entn  Bul)t*W|Uent  to 
the  nitifieation  of  the  treaty,  fiave  diHtiiietly  rec/u^jixed  Cahfomia  a^  a  part  of  the 
Union,  and  have  extended  over  it  in  several  important  parlieularii  the  laws  of  the 
United  States. 
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Umler  thep^  drfiimHtanteti  the  f**Uo«'inji  iiLftrDtiiong  are  isiit«e<l  by  thi^ Pej*artTnentr 
Fii>t.  AU  urtieleti  of  the  (growth,  i^rcHhue,  or  niunnfaolnn^  «if  CaJiforum  sliinfJtHJ 
|tlieivfrom  at  any  linie  «nee  the  30th  of  May  last  art^  entitlf<i  to  admission  free  of 
r4uty  into  all  ponn  of  the  Unit+nl  8taleR 

J^eeond.  AU  artivlt^H  of  the  growth,  produce,  or  nianufm*tiire  of  the  Tnite^l  States 
are  eiititleci  to  adiniMon  free  of  duty  into  Cahfornia,  as  are  alRi  all  foreifm  goods 
which  are  exempt  from  doty  liy  the  laws  of  Congres***,  or  on  which  gvuMlH  the  duties 
prescribe*!  h\  tho&ie  IsiWi*  have  been  paid  to  any  collector  oi  the  Uiiite^l  Statt^  previ- 
oui*  to  their  inlnulfiction  hito  California. 

Tbirtl.  Althoujrh  tht^  Constitution  of  the  Uniteil  Statei;*  extewb  to  California,  and 
CongTvsa  hai^  recognized  it  by  law  a?*  a  part  of  the  Union  and  Icgislute^l  over  it  tt« 
ffuch,  yet  it  is  not  brought  by  law  within  the  limits  of  any  rrillcH'tion  iliHtriit^  nor  ban 
Congre*»8  authorized  the  aj>iM»intment  id  any  officers?  to  collect  the  revenue  ac<.Tuing 
on  the  import  of  foreign  dutiable  goods  into  that  territory.  Under  rlicMe  circum- 
BtaiK'eJ',  although  thi^  De|>artment  luay  he  unable  to  coHei'l  the  dutiej^'  ai-cruing  on 
importations  from  foreign  eovintries  into  California,  yet  if  foreign  dutiable  goods 
ehould  l»e  intrtNiuceil  there  and  !-ihipf>tMl  thence  to  any  jiort  or  place  of  the  United 
8tate«  they  will  be  subject  to  dtity,  an  alt*o  to  all  the  penalties  presiriljed  by  law 
whensuch  importation  is  attempted  without  the  payment  of  dutiea, 

R.  J.  Walker, 
f^vreUiry  of  tfie  Trettsury, 

The  authorities  in  California  proceeded  to  act  in  accordance  with 
thoHC  instrtictiona  and  enforced  in  that  Territory  the  tariff  anil  naviga- 
tion laws  of  the  United  State:^  as  then  exinting. 

Their  action  was  sustained  Ijv  the  Suprerae  Court  of  the  United 
States  in  Cvot^s  et  ah  r.  Harrii^on  (16  How..  lf>4,  18S:»-1H0,  107), 
decided  in  1853. 

The  action  of  President  Polk  in  this  matter  might  have  been  justi- 
fied Ijy  reasons  seemingly  incontestable,  if  based  on  the  fact  that  the 
law  wliich  imposed  a  tariff  on  foreign  goods  landed  in  the  Territory 
was  put  in  foive  l>y  the  niilit^iry  government  while  the  United  States 
was  exercising  the  rights  of  a^belligerent;  that  subsetjiient  *dianges  in 
the  ^chednles  made  by  the  d^Jticfo  government  were  changes  in  regu- 
lations for  the  enforcement  of  an  existing  law;  that  such  changes  hiy 
within  the  discretion  of  the  military  authorities,  and  therefore  the 
President,  as  commander  in  chief  of  the  military  forces  and  the  head  of 
the  military  govei'innent,  might  adopt  the  schedules,  rules,  and  regula- 
tions of  his  home  Oovenuuent  if  bis  discretion  so  determined. 

But  neither  President  Polk  nor  the  court  based  the  authority  ou 
such  grountls.  Both  placed  it  on  the  avowal  that  the  Tei'ritory  wa.s 
bound  and  privileged  by  the  Constitution  and  laws  of  the  United 
States^  f,T proprw  rt*jan\  upon  the  acciuisition  becoming  coujplete. 

Congress  did  not  take  this  view  of  the  matter,  and  at  the  second 
session  of  the  Thirtieth  Congress  passed  ''An  act  to  extend  the  revenue 
law^of  the  United  States  over  the  Territory  and  n^atersof  Upix-r  Cali- 
fornia, and  to  create  a  collection  district  therein*"'  approved  March  3^ 
1849  (9  Stat.,  chap.  112,  p.  4t»o). 

That  the  course  pursued  by  Mr.  Folk  and  bis  Cabinet,  although 
sustained  by  the  Supreme  i'onrt  of  the  United  States,  was  at  variance 
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with  the  ideas  enteitained  by  the  founders  of  the  Republic  plainly 
appears  when  compared  with  the  action  taken  by  the  First  Congress 
in  the  instances  of  North  Carolina  and  Rhode  Island.  The  President 
informed  Congress  on  the  28th  of  January,  1790,  that  North  Carolina 
had  ratified  the  Constitution  on  November  21,  1789;  and,  again,  he 
informed  Congress  on  the  1st  day  of  June,  1790,  that  Rhode  Island 
had  ratified  the  Constitution  on  May  29,  1789.  Prior  to  receiving 
these  notifications  Congress  had  enacted  two  revenue  measures,  to  wit, 
*'An  act  for  laying  duties  on  goods,  wares,  and  merchandises  imported 
into  the  United  States,''  also,  ''An  act  imposing  duties  on  tonnage." 
Although  by  such  act  of  ratification  both  North  Carolina  and  Rhode 
Island  became  incoiporated  in  the  Union  of  States,  Congress  saw  fit  to 
pass  acts  extending  the  provisions  of  the  previous  revenue  measures 
over  the  territory  included  in  North  Carolina  and  Rhode  Island.  (See 
1  Stat,  pp.  99;  hCy.) 

Louisiana  was  ceded  to  the  United  States  in  1803.  The  Territory 
of  Orleans  was  erected  in  a  portion  thereof  in  1804,  and  in  1812  was 
admitted  into  the  Union  of  States  as  the  State  of  Louisiana.  At  the 
time  of  the  cession  the  tariff  law  of  the  United  States  authorized  a 
reduction  of  25  per  cent  of  the  rates  fixed  b}^  the  schedules  on  goods 
imported  in  American  bottoms.  The  treat}-  with  Fmnce  gave  a  simi- 
lar reduction  to  the  French  and  Spanish  vessels  entering  the  harbor 
of  New  Orleans,  thereby  giving  the  French  and  Spanish  imports  at 
that  city  a  lower  duty  than  was  imposed  elsewhere  in  the  United 
States.  For  eight  years  the  Territor}'  of  Orleans  had  an  essentiallj'' 
different  tariff  system  from  that  of  any  other  portion  of  the  United 
States. 

The  claims  of  the  United  States  to  Florida  were  confirmed  by  Spain 
in  the  treaty  of  1819.  After  we  had  taken  possession  the  laws  regu- 
lating the  importation  of  foreign  goods  into  the  United  States  were 
enforced  ag.iinst  the  imports  from  Florida  until  Congress  made  our 
laws  operative  therein.  Commenting  upon  these  and  other  instances, 
the  Supreme  Court  of  the  United  States  say  (Fleming  r.  Page,  9 
How.,  pp.  Oir>,  <J17): 

The  Trea*<ury  Department  in  no  instance  that  we  are  aware  of  since  the  esta])li8h- 
ment  of  the  Goveniment  has  ever  recognized  a  place  in  a  newly  ac<iuired  country  as 
a  domestic  i)ort,  unless  it  had  been  previously  ma<le  so  by  act  of  Congress. 

In  ISiSC}  came  the  Dred  Scott  decision,  which  has  already  been 
reviewed.  But  that  case  takes  on  an  added  interest  at  this  point  of 
the  investigatio!),  because  it  is  the  one  case  in  our  history  where  an 
appeal  was  taken  from  the  Supreme  Court  to  the  sovereign  people. 
The  opponents  of  slavery  availed  themselves  of  an  '*  appeal  to  Ca»sar/- 
and  their  adversary  followed  the  case  into  the  tribunal  wherein  the 
soven»ign  people  register  decrees. 

Two  new  expounders  of  the  Constitution  appeared — Stephen  A. 
Douglas  and  Abraham  Lincoln.     A  new  doctrine  was  enunciated  as 
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peilaining  to  the  controversy,  and  a  new  theorem  was  declared.  Doug- 
las announced  the  doctrine  of  ^'squatter  sovereignty,"  which,  in  short, 
was  the  inherent  right  of  the  inhabitants  of  the  Territories  to  govern 
themselves  and  to  pass  upon  their  domestic  institutions,  among  which 
was  slavery. 

Lincoln  announced  the  theorem,  '*A  house  divided  against  itself  can 
not  stand.'"     "This  nation  will  be  all  slave  or  all  free." 

In  1860  the  approach  of  a  Presidential  election  found  that  divei-se 
views  regarding  the  doctrine  that  the  Constitution  was  in  force  in  the 
Territories,  expropi'io  vigore^  had  divided  the  people  into  three  great 
camps. 

These  views  found  expression  in  the  national  platforms  adopted 
b}'  three  conventions.  The  DemociTitic  convention  which  nominated 
Douglas  declared: 

Inasmuch  as  differences  of  opinion  exist  in  the  Democratic  party  as  to  the  nature 
an<i  extent  of  the  powers  of  a  Territorial  legislature,  and  as  to  the  powers  and  duties 
of  Congress,  under  the  Constitution  of  the  United  States,  over  the  institution  of 
slavery  within  the  Territories; 

Resolved,  That  the  Democratic  party  will  abide  by  the  decisions  of  the  Supreme 
Court  of  the  Uniteil  States  on  the  questions  of  constitutional  law. 

Douglas  was  the  embodiment  of  the  doctrine  of  squatter  sovereignty, 
and  his  platform  was  constructed  so  as  to  enable  the  Deniojcrats  who 
rejected  that  doctrine  to  support  him  in  the  election,  and  remit  the 
question  of  the  soundness  of  the  doctrine  to  the  Supreme  Court. 

The  Democmtic  convention  which  nominated  Breckinridge,  declared: 

1.  That  the  government  of  a  Territory  organized  by  an  act  of  Congress  is  provi- 
sional and  temporary,  and  during  its  existence  all  citizens  of  the  United  States  have 
an  equal  right  to  settle  with  their  property  in  the  Territory  without  their  rights, 
either  of  i)er8on  or  property,  being  destroyed  or  impaired  by  Congressional  or  Terri- 
torial legislation. 

2.  That  it  is  the  duty  of  the  Federal  Government,  in  all  its  departments,  to  pro- 
tect, when  necessary,  the  rights  of  i)ersons  and  proi>erty  in  the  Territories  and 
wherever  else  its  constitutional  authority  extends. 

The  Republican  convention  nominated  Lincoln  and  declared; 

That  the  new  dogma,  that  the  Constitution,  of  its  own  force,  c'arries  slavery  into  any 
or  all  of  the  Territc^ries  of  the  United  States  is  a  dangerom^  political  heresy,  at  variance 
with  the  explicit  provisions  of  that  instrument  itself,  with  contemporaneous  exposi- 
tion, and  with  legislative  and  judicial  precedent;  is  revolutitmary  in  its  tende)icy  and 
subversive  of  the  peace  and  harmony  of  the  country. 

Upon  the  issues  as  joined  the  sovereign  people  pronounced  decree 
by  electing  180  Lincoln  electors  out  of  303  votes  in  the  electoral  col- 
lege and  a  Republican  majorit}^  in  both  the  Senate  and  the  House. 

The  popular  vote  stood: 

Total  for  the  do<'trine  (Douglas  and  Breckinridge)  2,  22.3. 068 

Total  against  the  doctrine  ( Lincoln  and  Bell)  2, 457, 813 

Majority  of  those  opposing 234,  ATS 
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It  is  doingf  a  frmvo  injuj^tice  to  the  ],374.6f>4  sopporters  of  Mr, 
Douglftf*  to  class  them  all  hk  tut'opting  the  doctrine  announeed  in  the 
platform  on  whieh  Breekinridofe  was  nominated.  T\m  delegates  who 
nominated  Doiigla*^  refused  to  adopt  the  views  expressed  in  the  Breck- 
inridge platform,  and  permitted  the  eonveution  to  split  in  two,  I'ather 
than  suhserilM*  to  sneh  a  doetrine. 

That  many  persons  voted  for  Douglas  in  hopes  that  the  plan  outlined 
in  his  platform  '  ould  avoid  a  threatened  war  i?!  also  well  known,  and 
the  course  pursued  bv  the  Douglas  Democrats  when  the  war  came 
would  justifv  transferring  a  large  majority,  if  not  all,  of  these  votes  to 
the  total  of  '*  those  opposed/' 

Being  defeated  in  the  forum  of  the  people  the  adherents  of  this  doc- 
trine resorted  to  rebellion.  The  diseussion  was  silenced  by  the  clash  of 
arms;  the  Constitution  read  anew  by  the  glare  of  battles.  The  doc- 
trine and  the  [XH'uliar  institution  it  was  intended  and  calculated  to  pro- 
tect, nuiintain,  and  extend  was  trampled  under  by  the  iron  hoi>fs  of 
war.  Lincoln's  theorem  was  exemplified.  The  house  did  not  falU 
but  it  became  "all  free/' 

It  is  to  lie  noted  that  the  advocates  of  the  doctrine  that  the  Consti- 
tution of  its  own  force  extends  over  the  Territories^  supported  their 
contention  by  declaring  that  the  fundamental  principle  of  protection 
to  proj^erty  and  equalit\'  of  privileges  and  immnnitie^^  guaranteed  by 
the  Constitution,  was  involved.  That  the  property  was  slaves  was  a 
mere  incident.  The  doctrine  is  not  to  l)e  tested  by  inciden tails.  If 
it  is  correct  in  principle,  it  was  not  false  as  to  the  incident  of  slavery. 

The  war  ended;  the  armies  disbanded;  the  soldiers  returned  home 
to  engage  in  the  pursuits  of  peace;  but  they  found  their  phtces  in  the 
business  world  occupied  by  others.  In  most  instances  the  soldiers 
were  without  eapitab  and,  having  become  accustomed  to  the  turmoil  of 
the  camp,  were  little  disposed  to  settle  down  to  the  quiet  life  of  town 
and  country.  The  spirit  of  the  adventurous  life  they  had  been  living 
had  not  died  out.  At  this  time  the  great  West  wiis  being  opened; 
the  Pacific  railroads  and  connecting  lines  were  l>eing  constructed; 
the  mineral  wealth  of  the  Rocky  ^loun tains  was  becoming  known. 
Neither  capital  nor  business  standing  was  essential  to  success.  The 
alluring  prospect  was  not  to  be  resisted,  and  thousands  of  the  soldiers 
of  the  war  "'  went  west/'  and  their  friends  with  them.  The  nation 
opened  its  gates  and  invited  the  world  to  partake  of  its  bounty. 
'*  Uncle  Sam  is  rich  enough  to  give  us  all  a  farm''  was  the  cry  the 
world  around.  Thereu]x*n  the  new  West  was  the  ol*jet*tive  point  of  a 
world  exodus.  The  vast  f*u*eign  element  was  easily  and  nipidly  assim- 
ilated by  the  nation  and  eagerly  sought  for  themselves  and  their  chiU 
dren  the  knowledge  necessary  and  the  qualifications  required  for  Amer- 
ican citizenship.  The  former  citizens  of  the  Eastern  and  Middle 
States  were  the  dominant  factor  of  each  commuoity.     The  new  arrivals 
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from  foreif^n  land.-^  wore  their  willinj^  disciplo?*  in  sociology  and  gov- 
eriimeutal  polity.     All  this  was  ven-  ^jratifying  to- the  nation* 

It  waj^  inevitable  that  communities  so  constituted  and  conditioned, 
engaged  in  developing  territoiy  tf^ft/ihi  the  acknowled^^ed  linnts  of  the 
United  States?!,  should  reeeiveall  i>os!?ible  assistanee  from  Congress  and 
the  other  departments  of  the  Governinent  in  the  great  work  in  which 
they  were  engaged.  Territorial  governments  were  mpidly  ereated, 
with  powers  far  in  excess  of  any  previously  conferred.  But  the 
change  was  in  the  pmctiee^  not  the  princijdt.  The  Territories  were 
still  crtaftif  and  the  tK)wers  fym/Wft^d*  The  nation  continued  to  gov- 
ern them  by  virtue  of  inherent  sovereign  right.  The  doctrine  of  ix>p- 
ular  (?4C{uatter)  sovereignty  in  the  Territories  is  incompatible  with  the 
fundamental  conception  of  the  union  of  States  and  is  thoroughly 
discredited. 

In  Snow  i\  United  States  {18  Wall.,  319-320)  the  court  my: 

The  government  of  the  Territories*  t«f  the  I'nital  States*  lielongsi,  primanly,  to  Con- 
gress; and.  seiHjmlarily,  to  MUch  amende**  a**  Con^rreh-s  may  eytahlis^h  for  that  purpose. 
During  the  term  of  their  pupilajje  aw  Territoriei?  they  are  mere  tlependeneieF  of  the 
Uniteil  States.  Their  j>eoplt?  ihi  not  rongititnte  a  e*iverei>rf*  power.  All  f>olitical 
authority  exerrise<i  therein  is  derised  from  the  General  Government.  It  is,  indeed, 
the  practice  of  the  Governmefit  to  iiives?t  thes*e  depeJidenciei*  with  a  limited  power  of 
pelf-governmeat  as  §oon  a."  they  have  sufficient  population  for  the  t»nrpo!ie.  The 
extent  of  fhe  jx>wer  thun  grunted  def>ends  entirely  upon  the  oiTganit*  act  of  Congre^ 
in  eadi  eaj*e^  and  is  at  all  irm*^  suhjet-t  to  euch  altenitione  m  Omgrvm  may  e<^  tit  ta 
adopt. 

In  National  Rank  i\  County  of  Yankton  (101  U.  S..  133)  the  court, 
speaking  by  Mr.  Chief  Juntice  Wuite,  my: 

All  territory  witliin  \he  ptriftdidhm  of  the  United  States  not  included  in  any  8t«te 
mu*4  ne4'e??Rarily  l)e  gi^venitNl  by  or  under  the  authority  of  Congre^p.  The  Territories 
arc*  hut  iKjlitieal  «ubdivit5iong  of  the  outftfimj  iftuainioti  of  the  United  States,  Tlieir 
relation  to  the  General  Goveniiiient  is*  nmch  the  same  antliat  which  counticw  hear  to 
the  rei^iH'ctive  J^tatei*,  and  CongrenH  may  legi>»late  lor  them  a.s  a  State  doei<  for  it*? 
iiiunicit»al  organization**.  The  organic  Itttr  taket*  the  place  of  a  inmHtttidifm  as  tlie 
fundamental  law  of  the  l<x"al  government.  It  is*  obligatory  on  and  hindn  the  Terri- 
torial authoritiett;  but  Cc^ngrt'i^  it*  nupreme,  and  for  the  purpcwes  of  this  de|«irtment 
ui  its  gr*vern mental  authority  liai*«^/  tfn:  fMnrersf  oj  thf  ptyifilf  nf  the  i'nitt'd Sttttei*,  except 
puch  fti*  have  he<*n  expre^'sly  or  by  imfilication  rei^rvetl  in  ihe  prohihitiimjioi  the  Con- 
stitution. *  *  «  Congress*  may  not  only  abrc^gate  laws  of  the  Territorial  legi-^la- 
tures^  hilt  it  may  iti*elf  li^ifdatc  dire<  tly  Utr  the  lrK*al  govcnuuent.  It  may  make  a 
void  act  of  tlic  Territorial  legislature  valid,  and  a  valid  art  void.  In  other  word*!,  it 
ha^  full  auil  com(>lete  legir?lative  autliority  over  the  i>eople  of  the  Territoriee«  and  all 
the  department.^  of  the  Territorial  ^o\  t-rnment.*.  It  may  do  for  the  Territories  what 
the  people,  under  the  Constitution  of  tlie  United  State;^,  may  do  for  the  States. 

The  rule  herein  announced  is  hroad  and  plain.  In  legislating'  for 
the  States  Congress  exercises  only  such  powers  of  sovereignty  as  are 
conferred  ii|xni  it  by  the  Constitution.  Iti  legislating  for  the  Terri- 
tories Ctjngrcss  exercises  all  powers  of  sovereignty  not  prohibited  by 
the  Constitution. 
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In  Murph}'  v,  Ramsay  (114  U.  S.,  44-45)  the  court  say: 

But  in  ordaining  government  for  the  Territories  and  the  people  who  inhabit  them 
all  the  discretion  which  belongs  to  legislative  power  is  vested  in  Congrese,  and  that 
extends,  beyond  all  controversy,  to  determining  by  law  from  time  to  time  the  fonn 
of  the  local  government  in  a  particular  Territory  and  the  qualification  of  those  who 
shall  administer  it.  It  rests  with  Congress  to  say  whether,  in  a  given  case,  any  of 
the  people  resident  in  the  Territory  shall  participate  in  the  election  of  its  officers  or 
the  making  of  its  laws,  and  it  may,  therefore,  take  from  them  any  right  of  suffrage 
it  may  previously  have  conferred,  or  at  any  time  modify  or  abridge  it,  as  it  may  deem 
expe^lient.  The  right  of  local  self-government,  as  known  to  our  system  as  a  constitu- 
tional franchise,  belongs,  under  the  Constitution,  to  the  States  and  to  the  people 
thereof,  by  whom  that  Constitution  was  ordaine<l,  and  to  whom  by  its  terms  all 
power  not  conferred  by  it  upon  the  Government  of  the  United  States  was  expressly 
reservetl.  The  personal  and  civil  rights  of  the  inhabitants  of  the  Territories  are 
securetl  to  them,  as  to  other  citizens,  by  the  principles  of  constitutional  liberty  which 
restrain  all  the  agencies  of  government.  State  and  national;  their  political  rights  are 
franchises  which  they  hold  as  privileges  in  the  legislative  discretion  of  the  Congress 
of  the  United  States. 

In  United  States,  Lyon,  et  al.  v.  Huckabee  (16  Wall.,  414,  434)  the 
court  say: 

All  captures  in  war  vest  primarily  in  the  sovereign,  but  in  resi>ect  to  real  property 
Chancellor  Kent  says  the  acquisition  by  the  conqueror  is  not  fully  consummated  until 
confirmed  by  a  treaty  of  peace  or  by  the  entire  submission  or  destruction  of  the 
State  to  which  it  belonged,  which  latter  rule  controls  the  question  in  the  case  l^efore 
the  court,  as,  the  confederation  having  been  utterly  destroyeil,  no  treaty  of  ixjace  was 
or  could  l)e  made,  as  a  treaty  rei^uires  at  least  two  contracting  parties.  Power  to 
acquire  territory,  either  by  conquest  or  treaty,  is  vested  by  the  Constitution  in  the 
United  States.  Conquered  territory,  however,  is  usually  held  as  a  mere  military 
occupation  until  the  fate  of  the  nation  from  which  it  is  conquered  is  determined; 
but  if  the  nation  is  entirely  subdued,  or  in  case  it  l>e  destroyed  and  ceases  to  exist, 
the  right  of  occupation  l)ecomes  pennanent  and  the  title  vests  absolutely  in  the  con- 
queror. Complete  conquest,  by  whatever  mode  it  may  l>e  perfected,  carries  with  it 
all  the  rights  of  the  former  government ;  or,  in  other  words,  the  conqueror,  by  the 
completion  of  his  conquest,  Ixjcomes  the  al)solute  owner  of  the  property  conquered 
from  the  enemy,  nation,  or  State.  His  rights  are  no  longer  limited  to  mere  occupa- 
tion ot  what  he  has  taken  into  his  actual  possession,  but  they  extend  to  all  the 
proi)erty  and  rights  of  the  concjuered  State,  including  even  debts  as  well  as  i)er8onal 
and  real  property. 

In  Talbott  v.  Silver  Bow  County  (139  U.  S.,  446)  the  court,  speaking 
by  Mr.  Justice  Brewer,  with  reference  to  a  Territory,  say: 

It  is  nut  a  distinct  sovereignty.  It  has  no  independent  powers.  It  is  a  political 
community  organized  by  Congress,  (lU  whose  powers  are  evented  by  Congress,  and  all 
whose  acts  are  subject  to  Congressional  suj^ervision.  Its  attitude  to  the  (ieiieral 
Government  is  no  more  independent  than  that  of  a  city  to  the  State  in  which  it  is 
situateii,  and  which  has  given  to  it  its  municipal  organization. 

If  fill  the  powei*8  are  created  hy  Congress  then  no)ie  is  derived  from 
the  Constitution.  None  springs  from  the  inherent  rights  of  individ- 
uals or  communities. 

In  Shively  i\  Bowlby  (152  U.  S.,  48)  the  court,  speaking  by  Mr. 
Justice  Gray,  say: 
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By  the  Coniitihition,  ^  is  now  well  settle*  1»  the  rnited  Statei?,  havmiDr  rightfully 
ar»iniirtHl  the  Territories,  and  beinj?  the  only  government  whk-h  t-an  impose  Irwh  upon 
rheiii,  have  the  entire  *h*n^inion  and  sc«vereignty,  national  and  municipal^  Fe<leral 
and  State,  over  all  the  Territories,  so  lonjj  a^*  they  remain  in  a  Tern  tonal  rondition. 

The  legishitun*  of  ii  State,  in  legislating  for  the  ttiimieipalities  situ- 
ated in  the  State  and  the  irihubitants  thereof,  exerd^esall  the  jxiwers  of 
sovereignty  belonging  to  tlie  State  the  exercise  of  which  is  not  pro- 
fa  i  I  n  ted  by  the  S  tii  te  eo  n  s  t  i  t  ii  t  i  o  n  ♦  Th  e  re  by  the  * '  i  a  h  e  re  1 1 1  r  i  g  h  t  s  o  f 
xmui*'  dining  our  entii^e  history  have  been  exp^jsed  to  the  peril  of  the 
u n rest rie ted  discretion  of  State  legi^latyres  in  the  munc  way  iis  tliese 
rights  in  the  Territories  are  exposed  to  the  discretion  of  ( 'ongress. 
Po.^sessing  this  broatl  discretion,  it  is  t^ertainly  safe  to  say  of  C*ongi*ess 
thac  in  legislating  for  "territory  within  the  jurisdiction  of  the  United 
States  not  included  in  any  State/N'onstitiiting  **  the  outlying  doniinioa 
of  the  United  States"  (inl  l\  S.,  p.  133)— 

It  may  legislate  in  aeconlaiit'e  with  the  s^iM^eial  needs  of  each  locality,  and  vary  its 
reijnlations  to  ireet  the  fontlitiom^  and  ciri'ums-tanL'eH  of  the  people.  (Endienmn  r, 
Unitel  .State?,  m  B>il  Rep.,  4o9.) 

Is  a  different  rule  to  be  applied  to  the  territory  acquired  by  a  con- 
quest made  necessary  by  the  emergencies  of  the  war  with  Spain,  and 
to  the  varied  races  inhaliiting  it,  than  is  applied  to  territory  constituting 
an  integnil  part  of  tair  domain  when  the  nation  was  founded?  Are 
the  inhabitants  of  the  islands,  sovereignty  in  which  was  ceded  by  Spain 
in  lsl*S,  after  complete  conquest,  entitled  to  rights  ami  privileges, 
iuminnities  and  benefits  ilenied  to  soldiers  of  the  Republic  who  live  in 
Oklahoma  i 

The  sovereign  power  of  Congress  in  governing  territory  subject  to 
the  jurisdiction  of  the  United  States,  but  outside  of  the  limits  of  the 
sevenil  States,  has  been  discussed  by  the  Supreme  Court  in  a  number 
of  eases  involving  the  right  of  Congress  to  establish  courts,  confer 
jurisdiction  thereon,  and  regulate  procedure  therein. 

In  various  wiiys  these  Territorial  courts  have  been  assailed,  the  con- 
tention iKdng  that  in  their  creation  Congress  exercised  the  power 
conferred  >»y  Article  III,  section  1,  of  the  Constitution,  and  in  the 
exercise  of  said  power  Congress  was  subject  to  the  limitations  and 
restrictions  provided  in  the  Constitution. 

In  Benner  i\  Porter  (t*  How.,  2H5,  242)  the  court  say: 

The  distinction  between  the  Fe<leral  and  State  jurifdictionK  under  the  Constitu- 
tion t»f  the  Unite^l  States  has  no  foundation  in  these  Territorial  ^r*>vernments^  and 
conpequently  no  Kwh  (tit*tiiK'tion  exists  either  in  re!*i>e<'t  to  the  jtirisdirti^in  of  their 
courts  or  the  nuhjeets  iJubniitleti  to  their  co^nizanre.  They  are  lej^inlative  govern- 
ments and  their  courts  legislative  courts,  Con^re*)*,  in  the  exercise  of  its  powers  in 
the  or«^ni/4fctit>n  and  government  of  the  Territories,  combining  the  jMiwerw  of  both 
the  Fi-Nleral  aud  State  authorities.  There  is  hut  oue  system  of  government  or  of 
laws  operating  within  their  limitii,  as  neither  is  sahjet^t  to  the  cotiBtitutional  provi- 
sions ill  resptH't  to  State  ami  Federal  jurisdittion. 

They  are  nut  <*rganized  ntider  the  Constitution  nor  subject  to  its  complex  distribu- 
tion *ti  the  p<*wersi  of  govt^rnment,  as  theor^nic  law,  but  are  the  creatirms  exclusively 
of  the  legislative  defkartment,  and  subject  to  ita  aupen  iaton  aiwi  csiuU^iV. 
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The  United  States  Supreme  Court  has  always  adhered  to  this  doc- 
trine. (Ameriaiii  In^.  Co.  t\  Cant-er,  1  Pet., 511, 546;  Clinton  'i».  Engle- 
brecht,  13  Wall.,  4:34,  44T;  Horiilmckle  f'.Toonib^,  IS  Wall,,  US,  <;55; 
Good  i\  Martin,  tn>  U.  S,,  90.  t»S:  Keynolds  r.  United  Statew,  S>8  U.  S., 
145, 154;  McAlliiiter  r.  United  States,  141  l\  S.,  174,  ISO.) 

The  ijue^tion  has  also  Imen  presented  to  the  Supreme  Court  by  cases 
involvintj  the  ri^ht  to  trial  l>y  jiu'y. 

Trial  by  jury,  in  the  abstnict,  is  not  a  rit;:ht.  but  a  means  of  securing 
a  rit^^ht.     The  right  inv^olved  is  justiie. 

JuHtiee  is  an  inherent,  iriaiii'iial>le  right  of  man,  which  no  sovereign 
may  properly  refuse.  Trial  i>y  jury  is  one  of  the  tixed  institutions  of 
the  eonuDon  law,  and  where  tlie  conunon  law  prevails,  this  procedure 
may  be  said  t*>  attain  the  dignity  of  a  riglit.  That  is  to  .say,  it  is 
so  ingrafted  on  the  common  law  as  to  be  an  essential  part  thereof. 
But  this  is  not  true  of  the  fv%v7  itrt/\  The  common  law  belongs  to  the 
Anglo-Saxon  rat*e.  It  is  the  creature  of  their  civilization.  Centuries 
of  udherence  and  devotion  to  its  teachings  has  given  it  the  character  of 
righteousness,  if  not  of  right. 

The  guaranty  of  trial  by  jury  dates  back  to  Magna  Charta,  and, 
with  an  Anglo-Saxon,  no  right  need  seek  other  source  for  it^  vindica- 
tion. But  the  Liitin  races  ran  assert  no  such  title.  Whence  their 
claim  to  the  rights  secured  on  Kunnymede  and  guamnteed  by  Magna 
Charta  If  Their  adherence  and  devotion  has  been  given  to  the  civil 
law.  If  the  manifest  result  of  atteuipting  to  administer  justice  by 
jury  trials  would  be  to  defeat  the  purpose  and  deny  the  right  of  justice, 
is  the  sovereignty  which  is  bound  to  sustain  the  right  to  ju.stice  bound 
to  rely  on  trial  by  jury  if  Must  the  substance  be  sacriticed  to  preserve 
the  shadow  f 

The  common  law  did  not  attach  to  the  territory  acquired  by  the 
United  States  in  the  late  war,  upon  the  act  of  acquisition.  The  civil 
law  continued  in  force,  as  it  did  for  a  time  in  the  territory  acquired 
by  the  Louisiana  purchase,  and  in  a  portion  of  which  territory  it 
remains  in  force  to-day  in  modi  lied  form.  It'  the  rules  of  the  common 
law  are  to  become  of  force  in  territory  acquired  by  the  United  States, 
in  which  territory  the  i-ivil  law  had  prevailed  prior  to  the  acquisition, 
the  (4iange  nuist  be  accomplished  by  Congress  or  governmental  agen- 
cies autliorized  by  Congi'ess  to  take  such  action.  (See  authorities 
here inlfrcf ore  cited.) 

In  Thompson  r.  Utah  (ITu  U.  S.,  343,  346),  the  court,  i^peaking  by 
Mr.  Justice  Harlan,  say: 

Tliat  the  i>rovii*iruiM  of  the  Congtiruiion  of  tlie  Unitetl  States  relating  to  the  ripht 
of  trial  by  jury  in  the  miiH  at  eonimon  law  apply  to  the  Territories  of  the  riute<l 
States  !!«  no  loniier  an  ojHen  <iue'*tion.  (Weli^^ter  v.  Rehlj  11  Mow.,  4(>();  American 
Publishing  Go.  r.  Fisher,  166  U.  S.,  4H4,  4aS;  Spring^-iUe  r.  Thomas,  166  U.  8.,  707.) 

In  viow  of  the  provisions  of  section   ISIU,  Revised  Statutes  of  the 

I'nitcd  Stato,  and  the  special  lu-ts  of  Congress,  he  re  in  before  referred 

to,  whereby  the  Constitution  and  laws  of  the  United  States  not  locally 
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inapplicable  aro  extended  to  the  Territories,  the  declamtion  quoted  ia 
incoTiteHtnhle. 

Tlie  case  of  Webster  v.  Reid  {11  How.,  437,  400),  decided  in  1850, 
arone  in  the  Territorv  of  Iowa.  The  court,  speaking  by  >lr.  Jui^tice 
MeLean.  say  (p.  4t)0): 

The  organic  law  of  the  Ter«itory  of  Iowa,  by  express  jiruvbion  ami  liy  refereni-'e^ 
extentled  the  laws  ot  the  Tnited  States,  includitijj  the  ordiimm-e  of  1787  over  the 
Territory,  tuo  far  a.*?  they  are  appHcahle. 

The  act  of  the  Territorial  legislature  involved  in  Webnter  i\  Reid 
prohiliiteil  trial  by  jury  in  matters  of  fact  involved  in  cases  of  a  cer- 
tain  character.  For  tin*  i*easoo  set  forth  in  the  al>ovc  quotation,  the 
court  held,  as  to  the  act  of  the  Territorial  legislature,  that — 

In  this  resjjeet  the  act  is  void  (p-  4tM>), 

Reynolds  v.  United  States  (98  IL  S.,  145),  was  a  criminal  action  aris- 
ing in  Utah  Territory.     In  that  case  the  court  say  (p.  154); 

By  the  Constitution  of  the  United  States  (Amend.  VI),  the  at.'cut*e<l  wa^  entitled 
to  a  trial  by  an  imimrtial  jury. 

This  i-ase  was  decided  in  1878.  The  act  to  establish  a  Territorial 
government  for  l^tah  September  y,  1850,  chapter  51,  section  17,  1* 
Stat.,  458,  provided— 

that  the  Constitutioti  and  lawi*  of  tlie  United  States  are  hereby  extende<l  over  and 
d*>elare<l  to  lit;  in  force  in  said  Territory'  of  Utah  »o  far  as  the  same  or  any  provision 
thereof  may  be  applicable, 

A  subsequent  statute  Diade  specitic  provision  for  trials  by  jury  in  the 
Territories.  {Act  of  April  7,  1874,  chapter  80, 18  Stat.,  27.)  Section 
1  of  said  act  closes  with  this  proviso; 

Profkkti^  That  no  party  hat*  Ijeen  or  shall  t>e  depnve^l  of  the  right  of  trial  by  jury 
in  casee  cogtiixable  at  foninion  law. 

The  case  of  American  Publishing  Co.  v.  Fisher  (166  U.  S,,  464), 
decided  in  18^6,  was  a  comtuon  law  action  originating  in  the  Territory 
of  Utah.  The  court  held  tliat  litigants  in  comuion-law  actions  in  the 
courts  of  that  Territory  had  a  right  to  trial  by  jury. 

Mr.  Jnstit'e  Brewer,  in  delivering  the  opinion  of  the  court,  says 
(p.  466): 

Whether  the  seventh  amendment  to  the  Constitution  of  the  Unite*!  8tates,  which 
provides  that  **in  anit«  at  connnon  law  whert*  the  valne  in  i'ontroven*y  Bhall  ext^eed 
twenty  (b>llan!*  the  rijyht  of  trial  )iy  jury  shall  lie  preserved/'  operate*  *u  />fo/jno  ritji}re 
to  invalidate  thiH  ><tatute  may  l>e  a  matter  of  dispute. 

He  then  ivviews  the  decisions  and  the  acts  of  Congress  of  1850  (1> 
Stat.,  45b)  and  ls74  (18  Stat.,  27),  above  referred  to,  and  determines 
the  case  as  follows  (p^j.  467-468): 

Therefore  either  the  seventh  an^endtnent  to  the  Conf*titution  or  these  arts  of  Con- 
gre«*»  or  all  together,  i»eetired  to  every  litiganl  In  a  rontnion-bw  action  in  the  courts 
of  the  Territory  of  Utah  the  right  to  a  trial  by  jury. 


i 


112 

The  court  further  held  that  the  seventh  amendment  required  una- 
nimity in  finding  a  verdict  as  an  essential  feature  of  trial  by  jury  in 
common-law  cjises. 

The  rule  so  announced  was  adhered  to  in  Springville  r.  Thomas  (166 
U.  S.,  707,  708). 

The  case  of  Callan  r.  Wilson  (127  U.  S.,  540)  involved  the  right  of 
trial  by  jury  in  a  criminal  proceeding  had  in  the  District  of  Columbia. 

In  delivering  the  opinion  of  the  court,  Mr.  Justice  Harlan  savs 
(p.  547): 

It  is  contended  by  the  appellant  that  the  Constitution  of  the  United  States  secured 
to  him  the  right  to  be  tried  by  a  jury,  and,  that  right  having  been  denied,  the  police 
court  was  without  jurisdiction  to  impose  a  fine  and  to  order  him  to  be  imprisoned 
until  such  fine  was  paid.  This  precise  question  is  now,  for  the  first  time,  presented 
for  determination  by  this  court. 

The  contention  of  the  Government  is  that  the  Constitution  does  not  require  that 

the  right  of  trial  by  jury  shall  be  secured  to  the  people  of  the  District  of  Columbia. 
«    «    « 

.Regarding  the  position  taken  by  the  Government,  Mr.  Justice  Har- 
lan, continuing,  says  (pp.  548,  549): 

Upon  a  careful  examination  of  this  position  we  are  of  opinion  that  it  can  not  be 
sustained  without  violence  to  the  letter  and  spirit  of  the  Constitution. 

The  learned  justice  then  discusses  the  use  of  the  words  "crime "  and 
"criminal  prosecutions''  in  the  C/onstitution  and  amendments,  and  the 
provisions  regarding  trial  by  jury,  and  arrives  at  the  conclusion  that 
the  provisions  regarding  trials  by  jury  were  inserted  for  the  purpose, 
as  stated  by  him  (pp.  549,  550) — 

to  have  been  the  supreme  law  of  the  land,  and,  so  far  as  the  agencies  of  the  General 
Government  were  concerned,  a  full  and  distinct  recognition  of  those  rules,  as  involv- 
ing the  fundamental  rights  of  life,  liberty,  and  property. 

Conceding  this  to  be  true,  is  such  right  of  a  higher  character  than 
the  right  of  representation  in  the  body  empowered  to  impose  taxation? 

Is  not  "trial  by  jury"*  a  method  of  procedure  in  courts  established 
and  maintained  for  the  purpose  of  securing  the  due  administration  of 
justice  ? 

We  have  seen  that  the  Supreme  Court  have  alwaj-s  adhered  to  the 
doctrine  that  Congress  in  establishing  courts  in  the  Territories  and 
conferring  jurisdiction  tliereon  was  not  bound  by  the  provisions  of  the 
Constitution  regarding  the  judicial  powers  of  the  United  States.  Is 
Congress  bound  by  the  provisions  regarding  procedure  and  free  as  to 
the  chai*acter  and  jurisdiction  of  such  courts? 

Continuing,  Mr.  Justice  Harlan  says  (p.  550): 

There  is  nothing  in  the  history  of  the  Constitution  or  of  the  original  amendments 
to  justify  the  assertion  that  the  people  of  this  District  may  l^e  lawfully  deprivecl  of 
the  benefit  of  any  of  the  constitutional  guarantees  of  life,  lil)erty,  and  proj>erty, 
especially  of  the  privilege  of  trial  by  jury  in  criminal  cases.  In  the  draft  of  a  con- 
stitution reported  by  the  Committee  of  Five  on  the  6th  of  August,  1787,  in  the  con- 
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vention  uhirh  frameti  the  rotiPtitntifiii,  ihe  fnarth  seftion  of  Artiole  XI  read  that 
"the  trial  of  all  t-rimrnitl  offensen  (excefit  in  i-as^ei*  of  inipeat'hmei>t )  t^hall  he  in  the 
States  whert^  they  shall  be  oonimittwl,  ami  shaJl  be  by  jury/*  (1  Elliott's  Deb.,  lid 
ed.,  2*2^K}  But  that  article  was^,  by  unanimons  vote,  amended  so  as  to  read:  *'The 
trial  of  all  rriines  (except  in  cases  of  imiHuichiiient)  shall  lie  by  jury;  and  such  trial 
Bball  be  held  in  the  State  where  the  i-aid  criniei*  i?lmll  have  t»een  connnitti^l:  l»»U 
whun  not  rorninitted  within  any  Stuti%  then  the  trial  nhall  Vn-  Rt  tivn  h  i>lace  or  ji laces* 
asihe  It^ds^Iature  may  direct.*'  ( ld.»  27ii  )  The  object  of  thus  amending:  the  section, 
Mr.  Madison  sayn,  was  **to  provide  for  trial  l>y  jury  of  iiffenj^j*  cnni nutted  nnt  uf 
any  State,*'     {d  Madison  Tapers^  H4L) 

But  does  not  Mr.  ^ludison  re  for  to  frJ((h  hml  trttfila  it  Staff  of 
otfetiscH  committed  without  the  Stated  That  the  convention  consid- 
ered the  provision  as  applying  to  trials  within  States  of  offenses  i^o 
eoDunitted  seems  apparent  from  the  pi*04'eeding.s  had  with  reference 
thereto,  set  forth  in  3  Madison  Fa{>ers.  158M,  as  follow%s: 

Article  2^  section  2  (the  thinl  paninraph).  Mr.  Pinckney  and  Mr.  Gerry  niovc<l  to 
annex  to  the  end^  *'and  a  trial  by  jury  shall  l»e  preserver!  as  usual  in  civil  t«set«/' 

Mn  Uoan.^M.  The  coniititntion  of  juries  is  different  in  different  8tatee»  and  the 
trial  itself  is  ttirtffti  in  different  cases  in  different  States. 

Mr,  Kinit!  nr^ed  the  same  ohjections. 

Ueneml  i'inckne>  also.  He  thonj^ht  mch  a  clause  in  the  Constitution  would  Ui 
p  regn  a  ri  t  \\  it  h  e m  bar rassrn  e n  tj*. 

The  motion  waj^  disagreed  to  utm.  eon. 

C/ontinuing,  the  opinion  states: 

In  Reynolds  i\  Unitetl  States  (IIS>  V,  S.»  145,  154)  it  wa^  taken  for  granted  that  the 
sixth  amendujent  of  the  t'onj-titutitui  j*ecureil  to  the  people  of  the  Territories  the 
right  of  trial  hy  jtjry  in  crindnal  proHecutionH;  and  it  had  Imhmj  previouf^ly  held  in 
Web«ater  i\  Keid  ( 11  Fbivv.,  4;J7,  4B0j  that  the  N^venth  aioendujcnt  ts^^'uri^l  to  iheni  a 
like  ripht  in  civil  artinnt*  at  common  litw.  We  chu  not  think  that  the  [ke<*[>le  of  this 
District  iuive,  in  that  reganl^  lesH  rights  thaji  those  accorded  the  [teople  tif  tln.^  Terri- 
tories of  the  United  States. 

'Hie  net  of  Fehi^imry  21,  1^71,  establishing,'  a  j^'overnment  for  the 
Distriet  of  Colunihin,  provided  as  follows: 

8cH'tion34.  ♦  *  ♦  And  the  Constitution  and  all  the  laws  of  the  I'uket!  Stales 
which  are  not  h>caliy  inap[>lii  ahle  !*hall  have  the  same  font*  and  effect  within  the 
said  District  of  Columbia  iu*  elsewhere  within  the  Cuited  Stale?i.  (16  Stat.,  421), 
chap,  *>2.  ^ec.  'M/s 

The  rif^'ht  of  trial  hy  jury,  however  hi^h  its  ehanu  ter,  is  nn  ucijiiired 
right,  not  an  inherent  one,  sueh  as  life  and  liberty.  If  it  is  aeqnired 
by  and  throiicrh  the  Constitutioru  it  can  not  Im*  iiei|iiir4*d  where  the 
Cbnstitntion  is  not  in  foree.  If  tin*  right  of  trial  by  jury  in  the  Trr- 
ritories  is  derived  frt^ru  the  Constitution,  the  right  was  in  abeyance 
until  Congress  extended  the  Constitution  over  tfie  Teri'itoiT.  (S(*e 
aiithorities  hereitd*efore  referred  to.)  Woidd  not  a  like  rule  apply  in 
the  instiinee  of  the  District  of  Columbia  if 

If  the  right  c*f  trial  by  jury  is  one  of  the  inherent  rights  of  man.  it 
would  seem  that  one  of  the  States  iti  the  Union  could  not  properly 
deprive  him  of  it,  and  if  sueh  deprivation  was  attempted  the  Geneml 
13636—02 8 
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Government  would  protect  a  national  citizen  in  the  assertion  of  such 
right.    The  Supreme  Court  of  the  United  States  has  expressly  held: 

A  trial  by  jury  in  suits  at  common  law  pending  in  the  State  courts  is  not  a  privi- 
le^  of  immunity  of  national  citizenship  which  the  States  are  forbidden  by  the  four- 
teenth amendment  of  the  Constitution  of  the  United  States  to  abridge.  (Walker  v. 
Sauvinet,  92  U.  S.,  90.) 

And  in  criminal  cases  the  holding  of  that  court  has  been: 

The  fifth  and  sixth  amendments  to  the  Constitution  of  the  United  States  (relating 
to  criminal  prosecutions)  were  not  designed  as  limits  upon  State  governments. 
(TwiU-hell  r.  Commonwealth,  7  Wall.,  321;  Barron  r.  The  City  of  Baltimore,  7  Pet., 
243;  Fox  r.  Ohio,  5  How.,  434;  Smith  v.  Marjiand,  18  How.,  71, 76;  Withers  r.  Buck- 
ley, 20  How.,  90.) 

In  these  cases  the  court  hold  that  the  limitations  of  the  Constitution 
apply  to  Federal  courts  only.  As  has  already  been  shown,  the  Supreme 
Court  of  the  United  States  sustain  the  doctrine  that  courts  created  in 
Territories  are  not  Federal  courts,  although  created  by  Congress  or  by 
virtue  of  authorit}^  conferred  by  Congress,  and  are  free  from  the 
restrictions  and  limitations  of  the  Constitution.  By  parity  of  reason- 
ing, a  like  rule  would  be  applied  to  courts  established  by  Congress  in 
our  newly  acquired  island  possessions. 

If  the  right  of  trial  by  jury  was  acquired  from  a  source  antedating 
the  Constitution,  running  through  all  the  history  of  the  Anglo-Saxon 
race,  recognized,  but  not  created,  by  Magna  Chaila,  part  and  parcel  of 
our  civilization  and  racial  inheritance,  a  different  question  is  presented, 
for  the  right  then  becomes  one  guaranteed  by  laws  higher  than  the 
Constitution,  and  the  right  to  claim  such  right  is  to  be  determined  by 
the  same  higher  laws.  Tested  by  the  requirements  of  these  higher 
laws,  the  rights  of  the  citizens  of  the  District  of  Columbia  are  as  far 
removed  from  those  of  the  varied  races  in  the  Philippines  as  are  the 
degrees  of  longitude  marking  their  geographical  locations. 

IV. 

THE   CONSENT  OF  THE   GOVERNED. 

All  powers  of  all  governments  rest  upon  the  allegiance  of  the  people 
over  whom  the  government  is  instituted.  Without  allegiance  there 
can  be  no  government.  Allegiance  must  not  be  confounded  with 
citizenship.  Allegiance  lies  back  of  citizenship.  The  theory  of  our 
form  of  government  is,  that  allegiance  is  created  by  the  consent  of  the 
individual:  while  citizenship  is  created  by  the  consent  of  the  sover- 
eignty. That  is  to  say,  allegiance  originates  with  man,  citizenship 
with  the  goveniment. 

The  word  ^* allegiance"  is  derived  from  the  Latin  alligare,  to  bind 
to,  and  means  the  tie  which  binds  the  individual  to  the  government. 

Acquired  allegiance  is  that  binding  upon  a  person  who  was  bom  an 
alien  but  has  been  naturalized. 
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Local  or  actual  allegiance  h  that  which  is  due  from  an  nVum  while 
resident  in  a  count ry  in  return  for  the  protection  atfoi'rted  by  the 
government. 

Natural  anegmiu*e  is  that  which  result;^  from  the  birth  of  a  person 
within  the  territory  and  of  a  sire  acknowled|2:Jng  allegiance  to  the  gov- 
ernment.    (Kent's  Com,,  voL  2,  42 J 

Allegiance  may  Iw  an  absolute  and  permanent  obligation  or  it  may 
be  a  i|ualitied  und  temporary  one.  The  citizen  owes  the  former  to  hi» 
government  until  by  some  act  la^  distuictly  I'enounces  it,  while  the  alien 
domiciled  in  the  country  owes  a  teniponiry  allegiance  continuing  dur- 
ing such  residerure.     ((*arlisle  r.  United  States,  1*>  Wall.,  147, 154,) 

Under  the  feudal  law  the  theiir}^  prevailed  that  a  person  wiij^  iKnuid 
to  give  ullegianee  to  the  overlord  on  who^e  es^tate  he  wti.s  born,  and 
through  his  t»verlord  to  the  king,  and  through  the  king  toOod.  This 
wtis  predi rated  on  the  theory  that  kings  ruled  by  divine  right,  and 
that  through  him  siudi  right  descended  to  the  overlonl.  Therefore 
such  allegiance  was  n  duty  imposed  by  the  fa**t  of  birth,  was  as  bind- 
ing as  allegisinc*'  tu  God,  and  could  not  be  avoided  except  with  the 
coutient  of  the  overlord  and  the  king.  From  this  aro«e  the  system  of 
vassalage  undt*r  which  men  were  belie vtni  tt>  be  attached  to  the  soil  on 
which  had  occurred  the  accident  i>f  their  f*irth.  At  the  time  the 
leaven  of  independence  wa8  fermenting  the  spirit  of  revolution  in  the 
American  colon i<'s  this  fundamental  dogma  of  the  feudal  law  was  an 
accepted  doetrine.  The  Tories  advanced  it  in  op|>t*sitioti  to  the  argu- 
ments for  inde|>endenee.  The  advtx^tites  of  independence  for  the  eol- 
onien  met  this  appeal  by  a  direct  challenge  of  the  divine  right  of  kings 
to  command  allegiaiu'C,  ujid  thercl>y  secure  the  power  to  rtde  or  gov- 
ern. They  insisted  that  a  man  had  the  right  Uj  ili.spo^e  of  hi8  allegiance 
as  he  saw  fit*  If  a  man  wanted  tf>  openly  or  impliedly  acknowledge 
alli^giance  bi  thi'  King  of  (ireat  Britain  he  could  do  so,  and  if  he  Baw 
fit  to  transfer  his  allegiance,  with  its  attendant  power,  to  another 
sovereigntii^,  he  could  do  .so  without  securing  the  permission  of  hh 
then  sovereign. 

The  fundamental  itlea  of  the  Dcclanition  of  Indc]xmdence  is  a  denial 
of  the  divine  right  of  kings  to  rule;  that  is,  that  kings  derived  their 
claims  to  the  allegiance  of  the  governed  froui  ( iod.  Hence  the  declara 
tion  that  governnu^nts  derive  their  just  powders  '*from  the  consent  of 
the  gtiverned,"  This  was  a  startling  doctrine  in  those  days.  So 
deeply  rooted  was  the  idea  that  kings  rided  by  divine  right  that  it  was 
not  to  be  overturiu*d  by  the  mere  dcclanition  of  a  contrary  doetrine, 
however  true.  The  new  doctrine  was  not  universally  accepted,  even 
in  the  colonies.  Therefore,  to  secure  the  adherence  of  those  w^ho 
rejected  it  and  the  acquiesce  nee  of  other  nations  by  wdiom  recogni- 
tion was  desired,  the  Declaration  of  Independence  eutered  into  an 
elalxirate  defense  of  the  projxjsed  change  of  allegiance  by  setting 
forth  the  many  acts  of  wrongdoing  by  which  the  trai\iit«iT  Cii  ^Si'ii^vwc*fc5^ 
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was  justified  upon  the  ground  that  the  King  of  Great  Britain  had  for- 
feited his  divine  right,  if  such  right  ever  existed,  and  that  by  reason 
of  said  forfeiture  the  people  of  the  colonies 

are  absolved  from  all  all^iance  to  the  British  Crown,  and  that  all  political  connection 
between  them  and  the  State  of  Great  Britain  is,  and  ought  to  be,  totally  dissolved. 

The  derivation  of  powers  from  the  consent  of  the  governed  pro- 
claimed in  the  Declaration  of  Independence  refers  to  that  storehou.se 
of  all  the  powers  of  all  governments — the  allegiance  of  the  people  con- 
stituting the  body  politic.  The  declamtion  that  this  allegiance  must 
be  conferred  by  t*he  consent  of  the  governed  and  could  not  be  required 
by  divine  right  was  a  direct  blow  at  the  foundation  stone  of  the  feudal 
system  and  the  corner  stone  of  all  governments  then  existing. 

Attention  is  directed  to  the  fact  that  the  Declaration  sets  forth  that 
it  is  "the  just ^potrer*"  which  are  derived.  The  Declaration  did  not 
mean  when  uttered,  and  does  not  mean  now,  that  after  said  powers 
are  acquired  their  subsequent  exercise  in  the  matter  of  enforcing  laws 
created  pursuant  to  said  powers  should  be  regulated  by  the  caprices 
of  the  ''governed" — as,  for  example,  that  judgment  in  a  criminal 
action,can  only  be  entered  by  the  consent  of  the  accused. 

The  existence  of  this  distinction  enabled  the  Government  of  the 
United  States  to  deny  the  right  of  rebellion. 

The  successful  conduct  of  the  Revolution  established  in  our  country 
the  principle  that  the  right  to  transfer  his  allegiance  without  the  con- 
sent of  his  sovereign  is  one  of  the  inherent  rights  of  man.  But  when 
the  founders  of  this  nation  came  to  exercise  this  right  the  ideas  of  the 
feudal  system  were  so  ingrafted  in  the  minds  of  the  people  that  invol- 
untarily, no  doubt,  the  geneml  plan  of  the  system  was  preserved, 
although  modified  to  conform  to  the  vital  principle  of  the  new  doc- 
trine. A  sovereign  State  was  substituted  for  the  over-lord  as  the  pri- 
mary recipient  of  the  allegiance  and  a  confederation  of  States  for  the 
king.  The  Geneml  Government  or  confederation  of  States  was,  how- 
ever, more  like  an  elector  than  a  king.  The  central  idea*  of  the  con- 
federation was  that  allegiance  was  given  and  was  thereafter  due  to  the 
individual  States,  and  the  General  Government  must  look  to  the  States 
for  the  allegiance  of  the  people.  As  citizenship  is  based  on  allegiance, 
it  followed  that  to  the  States  belonged  the  authority  to  confer  citizen- 
ship. When  the  Constitution  w  as  adopted  and  this  Government  estab- 
lished, this  idea  that  the  allegiance  of  the  people  was  primarily  due  to 
the  State  Avas  not  eliminated.  In  the  course  of  time  it  proved  a  bitter 
heritage.  The  idea  that  a  man's  allegiance  was  due  to  the  State  from 
which  he  derived  his  citizenship  was  the  shibboleth  of  the  rebellion 
which  plunged  this  nation  in  civil  war. 

Brought  to  a  realizing  sense  of  the  dangers  of  this  doctrine  and  the 
conditions  and  institutions  constructed  thereon,  the  nation  changed 
the  rule  by  the  adoption  of  the  fourteenth  and  fifteenth  amendments 
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to  the  Constitution,  the  purpose  ixud  effect  of  which  are  to  contSr 
sillegiance  upon  the  Geneml  Government  and  enable  the  Geueml 
Governnient  to  reeiproeally  confer  citizeTi^hip. 

The  doctrine  that  a  man  could  transfer  his  alleofiunee  without  the 
consent  of  his  soverei^'ii  being  accepted  hy  the  United  States,  our 
(Jovernment  proceeded  to  enact  naturali station  laws  in  hanuony  with 
.said  docti'ine*  and  asserted  the  correUiHve  rig-ht  to  acc<'pt  the  trsuinfer 
of  allegiance  without  the  consent  of  the  pr«n  iuus  sovi'reign.  The 
nations  of  Europe,  founded  upon  the  feudal  system,  rejected  the  doo- 
triue  and  denied  the  right  of  the  United  States  to  enforee  and  pnictice 
it,  and  continued  to  assert  sovereigu  powers  over  pri*>r  suhjects  who 
had  made  such  transfer.  This  led  to  the  war  between  the  United 
States  and  Great  Britain  in  1812,  The  contituied  adherenic  to  this 
doctrine  has  involved  the  United  States  in  uhnost  ceaseless  diplnmatic 
correspondence  with  foreign  nations. 

The  statute  3,  Jac.  1,  chap.  4,  provided  that  promising  oljcdience  to 
nn>'  other  prince,  SUite,  or  potentate,  sul)jected  the  person  so  doiiig  to 
he  adjudged  a  tmitor,  and  to  sutler  the  penalty  of  high  treason. 

In  respet*t  to  tbe  naturalization  hiw  of  the  United  Stattvs.  passed  in 
]1^Kk  Lord  Grenville  wrote  to  our  minister,  Hufus  King: 

No  Britwh  subject  can,  by  each  &  fonn  of  renuuciaticm  as  that  which  is  prescTiljed 
la  the  Amerii-aa  law  of  naturahzalitni,  tliveat  himself  of  bis  allei^iaiife  to  his  sover- 
f  ij^.  Such  a  (ItH'laratiou  of  rvnuiirirttioii  made  by  any  of  the  Kinj^^s  si ubjects  would, 
ii^steait  of  ojierafing  as'  a  |>rot^*"tii>u  ti*  thtnn,  l>tM'*iiisi4erfd  an  a*'t  Jiiiy^hly  criminal  on 
their  [lart.     (2  Am.  State  ra|>.,  p.  149;  Fitch  r.  Wel>erp  H  Han?,  p.  51.) 

The  right  of  expatriation  was  the  subject  of  an  ekhorate  opinion  by 
Attorney-General  Cusbing  in  1S56.     Therein  he  said: 

The  doctrine  of  alj^ohile  and  (^rpetual  allegiauce,  the  tij(A  of  the  deidal  of  auy 
H^ht  ijf  emigniHor.,  i?*  inadmisf<it»le  in  the  Triited  Staler?.  It  was*  a  Joatter  iavolved 
ill  and  eettled  for  us  !iy  the  Hevohni<»ri,  which  fouudtfd  the  Aiuerieau  I'uion.  (8  Op. 
Atty.  Gen,,  p.  139;  9  Op.  Atty.  Gen.,  p.  356;  Atty.  Gen.  Black.) 

The  right  of  expatriation  was  deelared  hy  Con^^ress  to  be  a  natural 
and  inherent  one,  in  this  eimntry,  by  a(*t  of  July  27,  18H8.  (15  StaL, 
223,  chap.  249;  sees,  umu  2iHXl,  Rev.  Stats.) 

While  the  Government  of  the  United  States  is  thus  ftrndy  eommitted 
to  the  doetrine  that  its  powers  resting  on  allegiance  are  derived  from 
the  consent  of  the  governed,  it  does  not  require  that  such  consent  shall 
be  evideneed  by  indh  idual  declaration,  excepting  when  it  decides  to 
confer  citizenship  by  naturalization  [u-ot  eedings,  Ordiinirily  the  con- 
sent to  allegiunre  is  presumed  from  the  faet  of  residence  in  the  eoiuitry 
and  participatii>n  in  the  |>iT>te(^t!on  and  nther  Ifreuetits  of  orgtmized  gov- 
ernment. This  rule  is  nppbed  to  the  native-burn  inhabituiits  as  well 
u.^  the  inhubitaiits  of  newly  uc«]uned  territiu'v.  In  regard  to  this  rule 
Halleck's  International  Law  .says  {vol  2,  sec.  7,  p.  475,  Hd  t^d.): 

The  transfer  of  territory  e«<tablji»ht^  it>«  inhahitautn  ru  sueb  a  ixmitioii  toward  the 
new  sovereijirDly  that  they  may  eleot  to  iiecouie,  or  uot  to  lHft'«iUie,  itHeubjerti*.  Their 
ohlijfatitiui*  t»*  itit*  former  jro wm  11  teutiov  caiirelefl.  and  they  may,  i>r  luuy  nut,  tiei'onie 
thr  aubjfct-*  i*i  tiie  new  goveruuu'Ut^  lU'tonliiiu  to  their  owu  cliMUt.^,     VI  vVv^n  xvi\nsfiisi. 
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in  the  territory  after  this  transfer,  they  are  deemed  to  have  elected  to  become  its 
subjects,  and  thus  have  consented  to  the  transfer  of  their  allegiance  to  the  new  sover- 
eignty. If  they  leave,  sine  animo  revertendi,  they  are  deemed  to  have  elected  to  con- 
tinue aliens  to  the  new  sovereignty.  The  status  of  the  inhabitants  of  the  conquered 
and  transferred  territory  is  thus  determined  by  their  own  acts.  This  rule  is  the  most 
just,  reasonable,  and  convenient  which  could  be  adopted.  It  is  reasonable  on  the 
part  of  the  conqueror,  who  is  entitled  to  know  who  become  his  subjects  and  who 
prefer  to  continue  aliens;  it  is  ver>'  convenient  for  those  who  wish  to  become  the  sulv 
jects  of  the  new  State,  and  is  not  unjust  toward  those  who  determine  not  to  become 
its  subjects.  According  to  this  rule,  domiciUj  as  understood  and  defined  in  public 
law,  determines  the  question  of  transfer  of  allegiance,  or  rather,  is  the  rule  of  evidence 
by  which  that  question  Is  to  be  decided. 

Turning  to  the  treaty  of  peace  with  Spain  (1898),  we  find  that  Article 
IX  provides  as  follows: 

Spanish  subjects,  natives  of  the  Peninsula,  residing  in  the  territory  over  which 
Spain  by  the  present  treaty  relinquishes  or  cedes  her  sovereignty,  may  remain  in 
such  territory  or  may  remove  therefrom,  retaining  in  either  event  all  their  rights  of 
property,  including  the  right  to  sell  or  dispose  of  such  property  or  of  its  proceeds; 
and  they  shall  also  have  the  right  to  carry  on  their  industry,  commerce,  and  profes- 
sions, being  subject  in  respect  thereof  to  such  laws  as  are  applicable  to  other  foreign- 
ers. In  case  they  remain  in  the  territory  they  may  preserve  their  allegiance  to  the 
Crown  of  Spain  by  making,  before  a  court  of  record,  within  a  year  from  the  date  of 
the  exchange  of  ratifications  of  this  treaty,  a  declaration  of  their  decision  to  preserve 
such  allegiance;  in  default  of  which  declaration  they  shall  be  held  to  have  renounced 
it  and  to  have  adopted  the  nationality  of  the  territory  in  which  they  may  reside. 

The  civil  rights  and  political  status  of  the  native  inhabitants  of  the  Territories  hereby 
ceded  to  the  United  States  shall  be  determined  by  Congress. 

Clearly,  by  this  stipulation,  the  United  States  not  only  recognized 
but  guaranteed  to  their  full  extent  the  rights  embraced  in  the  broad 
term  "the  consent  of  the  governed." 

If  in  time  to  come  a  resident  of  said  territory  desires  to  withdraw 
his  allegiance  and  bestow  it  elsewhere,  the  United  States  accords  him 
the  liberty,  requiring  only  that  if  he  remains  within  its  jurisdiction  he 
shall  consent  to  the  due  observance  and  administration  of  the  laws  of 
the  land. 

This  would  be  the  rule  in  Arcadia  and  will  probably  not  be  super- 
seded by  the  millennium. 

CITIZENSHIP. 

Citizenship  is  not  a  necessary  resultant  of  an  acknowledgment  of 
allegiance.  Citizenship  is  not  a  price  paid  by  the  United  States  for 
the  allegiance  of  men.  The  correlative  of  allegiance  is  protection. 
(Carlisle  v.  United  States,  10  Wall.,  147,  154.)  There  are  many  per- 
sons within  the  jurisdiction  of  the  United  States  from  whom  allegiance 
in  some  form  is  due  who  are  not  citizens  of  the  United  States.  Many 
soldiers  in  our  Army,  sailors  in  our  Navy,  seamen  in  our  merchant 
marine,  travelers,  tempf)rary  sojourners,  Indians,  Chinese,  convicted 
criminals,  and,  in  another  and  limited  sense,  minors  and  women  belong 
to  this  class. 

The  celebrated  case  of  Martin  Koszta  illustnites  the  obligations  of 
the  United  States  Government  upon  accepting  a  proffer  of  allegiance 
from  an  alien.     Koszta  came  to  the  United  States  and  took  out  his 
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*' first  paper.n"  tinder  tho  thon  oxisting  rmtimilization  law8.  The^*e 
pajK^rs  coiitairied  a  deihiratioii  of  intoiitioii  to  btH^onie  av  citizen  of  tlie 
United  States  and  eonstitiit4?d,  in  efl'oct,  a  renouneement  of  his  former 
allegianee  and  an  acknowled^mient  of  allegiance  to  the  Gove nuiie lit  of 
the  United  iStateK,  While  in  Smyrna,  Koszt^i  wafs  seiy.ed  and  plared  in 
continement  by  order  of  an  Austrian  ottieial.  The  subsequent  proceed- 
ings are  described  by  Mn  Justice  Miiler  as  follows: 

Oik*  f>f  the  iiios^t  rt^umrkuhit!  epie^otk's  in  tlie  Inwt^jry  of  our  foreign  relationei,  and 
whit'h  hiii*  \tecome  an  attrartivt.'  hiHtoriail  inri<lfnt^  iw  thi' <ii>!i*  of  Mjirtfn  K^tszta,  a 
native  of  IIimjKiryT  who^  thoujah  not  hilly  a  naHiralizerl  ritizf  n  of  tht*  T'liiNnl  StMi^is^ 
had  ill  due  form  of  law  made  his  declaration  of  intention  to  lietHjnie  a  citizen.  While 
in  Smyrna  he  was  seiise^l  by  eorntnaini  of  tlie  Auntrian  t'oriHiib^eneral  at  that  place 
antl  i^arrieil  on  tjoanl  the  i/fr^frr,  an  AiiHtriun  v«'i*tt«"l,  when*  he  wan  hold  in  rlot^t^  eon* 
dnement.  Captain  Inj^nihain,  in  eoininand  of  the  Ainerk'an  t^lnop  of  war -SY.  Lmth^ 
arriving  in  port  at  that  eritieal  jterioit,  ami  asi'ertaininjj  that  Kojszta  had  with  htm  his 
natural  1741  ti on  paiters*,  deiimmhHl  his  inirrender  to  him,  and  \vm  e(MniH_'lled  to  train 
his  gnnn  npon  the  Aii^trian  venstd  iH^fore  hin  deniamlH  \sen*  com j died  wilh.  It  wa^, 
however,  to  prevent  Idootishefh  aj^reed  that  Koszta  shonhl  lie  i>laee<l  in  the  liandM  of 
the  Frencdi  t'oiiHulT  stibjeft  to  the  re.'^sult  of  diplomatie  nej:i:itiatii»nH  lietween  Anstria 
and  the  United  States.  The  relel»rate<l  corres<]H.»nden<  e  Iwtween  Mr,  Marry,  Secre- 
tary of  State,  and  Chevalier  Iliilpeman,  the  Anj?trian  minister  at  \Vashinj^<in,  which 
arose  out  of  thia  affair  and  resulteil  in  the  releai»eand  restoration  toliherty  of  Kfit*zta, 
attracted  a  great  deal  of  pnblie  attention,  and  the  position  assnnie*!  hy  Mr.  Marey 
met  the  approval  of  tlie  coimtry  and  ui  Conjjrest*^  who  voted  a  ^r>ld  medal  to  i*aptain 
Ingraham  for  his  conduct  in  the  affair.     (In  re  Ncagle,  135  l\  S,,  (>4. ) 

Citizenship  under  our  Government  is  not  a  ri^^ht  inherent  to  all 
men.  If  it  is,  then  by  what  right  is  it  denied  to  any  person  applying 
therefor?  Why  do  we  ])resi^rifK*  qualitications  for  natunilization  and 
deny  the  privilege  to  Indians  and  Mongolians i 

Citizenship  is  conferred  by  the  Government.  It  carries  with  it 
gi^eat  powers,  rights,  privileges,  and  immunities.  Therefore  the  Gov* 
ernaient  exercises  its  discretion  in  bestowing  it,  A  uian  can  not  confer 
it  upon  himself  of  his  own  volition  or  by  his  act  of  at*knowledging 
allegiance  to  this  Government.  Thei^?  are  Imt  two  ways  of  acquiring 
citizenship  in  the  United  States: 

L   Compliance  with  the  naturalization  laws. 

2.   Birth  within  the  territory  and  allegiance  of  the  United  States. 

In  Elk  r.  Wilkins  (Ll:^  XL  S.,  1*4,  I0l-10:>)  the  court,  with  reference 
to  the  fourteenth  amendment,  say: 

Tliif  section  ct»nteiiiplati^  two  soiinva  of  citizenship,  ami  tW"  source*  only:  Birth 
and  naturalization.  The  jML^n^ons  declared  to  U*  citizeiiH  are  ''all  j>erwmfi  horn  or 
naturalized  in  the  Tnited  States  anrl  gubject  to  the  jurifsdictiim  thereof.*'  The  evi- 
dent meaninjr  of  thei-e  W<  wonlN  is*,  not  merely  snbjei't  in  mime  rei«t>ect  or  decree  to 
the  juriefliclion  of  the  United  States,  but  cN>mpletely  puhject  to  their  political  juri»* 
diction  and  t>wing  them  direct  and  immediate  allegiance.  An<l  the  word?*  rclaie  to 
the  time  of  isirth  in  the  one  ca^ne,  a.^  they  do  to  the  time  of  natnndimtion  in  llu'ijther. 
rer?Htns  n*i!  thum  i^uhje*'t  Uf  the  jnriHhction  t«f  tlie  Cnite<l  Stati*^'  at  the  lime  of  birth 
can  not  iM'Conie  t^o  atlervvardt;,  exi'ejpt  hy  hi-iuitj  iiatumli/.eil,  either  imJividuiiliy,  iL*< 
by  prtK-eediii^  umlcr  the  naturalization  actn,  or  c<.>lleetively,  »»  by  the  force  of  a 
treaty  by  which  tL>reign  territory  m*  actiuiaHl. 
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The  treaty  with  Spain  (Paris,  1898)  did  not  attempt  to  naturalize  the 
inhabitants  of  the  islands  acquired  by  the  United  States.  On  the  con- 
trar}^  it  provided  that  the  civil  rights  and  political  statvs  of  the  inhab- 
itants shall  be  determined  by  the  Congress  (article  9). 

It  follows  that  they  can  become  citizens  only  by  a  specific  act  of 
Congress. 

Attention  is  directed  to  the  fact  that  the  pending  bill  for  Hawaii 
contains  provisions  regulating  the  natui-alization  of  the  inhabitants  of 
said  islands. 

THE   RIGHT  OF   UNRESTRICTED   ENTRY   INTO  THE   UNITED   STATES. 

The  inhabitants  of  the  islands  acquired  by  the  United  States  during 
the  late  war  with*  Spain,  not  being  citizens  of  the  United  States,  do  not 
possess  the  right  of  free  entrj^  into  the  United  States.  That  right  is 
appurtenant  to  citizenship.  The  rights  of  immigration  into  the  United 
States  by  the  inhabitants  of  said  islands  are  no  more  than  those  of 
aliens  of  the  same  i*^e  coming  from  foreign  lands.  The  Chinese  resi- 
dent therein  will  be  absolutely  excluded  under  the  provisions  of  the 
Chinese-exclusion  acts.     (The  Chinese  Exclusion  case,  180  U.  S.,  581.) 

The  Malays  as  well  as  the  Chinese  or  Mongolians  mav  l^e  debarred. 

Certainly,  so  long  as  the  political  department  of  this  Government 
elect  to  treat  said  islands  as  being  outside  the  territorial  boundaries  of 
the  United  States,  the  question  of  excluding  objectionable  pereons  or 
races  is  of  easy  solution.  The  laws  of  the  United  States  regulating 
commerce  with  that  Territory  have  not  been  altered.  Congress  has 
not  changed  them,  and  certainly  the  Executive  acting  alone  can  not  do 
so  and  has  not  made  the  attempt  to  perform  such  unauthorized  function. 


The  doctrine  discussed  in  the  foregoing  report — that  Congress  in 
legislating  for  territory  outside  of  the  boundaries  of  the  sevenil  States 
of  the  Union  is  not  bound  by  the  limitations  imposed  by  the  Consti- 
tution— was  approved  b}'  the  Secretary  of  War  and  adopted  by  the 
several  branches  of  the  executive  department,  and  received  the  sanc- 
tion of  the  legislative  department  by  the  enactment  of  the  Foraker  Act 
providing  a  civil  government  for  Porto  Rico  (31  Stat.  L.,  77),  which 
act  was  approved  by  the  President  and  sustained  })v  the  Supreme 
Court  of  the  United  States  in  the  insular  cases  (182  U.  S.  1-498). 
The  doctrine  was  elaborately  discussed  during  the  second  session  of 
the  Fifty-sixth  Congress  (Cong.  Reeord,  2d  sess.  56th  Cong.),  and 
i)K*ame  a  political  issue  in  the  Presidential  campaign  of  IIHK).  The 
Reinihliran  party  declared  for  the  correctness  of  the  doctrine;  the 
Democratic,  and  People's  Indei)endent  parties  declared  in  opposition 
tii(^!(»to.  At  the  ensuing  election  the  Republicans  secured  a  majority 
oi'  .!i(»  popular  vote  and  elected  a  majority  in  the  Electoral  College 
anv.  in  Conirress. 
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INCIDENTS  IN  THE  HISTOEY  OF  THE  UNITED  STATES  INVOLV- 
ING  THE  DOCTEINE  THAT  THE  CONSTITUTION  AND  LAWS  OE 
THE  UNITED  STATES  EXTEND.  EX  FEOPEIO  VIOOEE,  OVEE 
NEWLY  ACftUIEED  TEEEITOEY  UPON  THE  ACaUIBITION  BEING 
COMPLETED. 

Sir:  On  February  12,  1900,  I  submitted  for  your  conHideratioii  a 
report  on  the  status  of  the  uisular  pi)Hses.-iious  of  the  United  States, 
containing' a  review  of  the  treutiueiit  lueorded  by  the  judieial  branch 
of  this  Govern inent  to  the  doctrine  of  extenision  of  the  Constitution 
and  laws  of  tl\r  United  States,  tj'  ^fropruf  r!fjf*ri\  over  newly  aequired 
terrihu\\   uikhi  tb*'  aetiuisition  beiut,'  eonipleted. 

1  n  further  eomplianee  with  ybur  request  I  have  the  houor  to  submit  a 
supplemental  report  respeetin*,'' the  treatment  heretofore  aecorded  said 
doetrittt^  by  \\\v  legislative  arid  sidministrative  braneljes  of  the  (iuvern' 
raent  of  the  United  States,  as  shown  hy  rertain  important  incidents  of 
our  rtatitirial  hist<n'y* 

Whilt*  it  must  be  admitted  that  leg'ishitive  preeedent,  departmental 
practii-e,  or  Exeeutive  ai'tion  are  without  the  binding  force  of  judicial 
det*M'mi nation,  yet  the  United  States  Supreme  Court  adiuonishe.s  us  as 
folk»w>: 

The  construction  plaeed  upon  tlie  Constitntion  l>y  the  first  art  of  1790,  and  the  act 
of  1802,  by  tlu^  n\m\  \sho  were  runteiniM»niry  with  it**  forniati^tn,  tuaiiy  !*f  wliom 
were  Jiieriil)t'i't^  <if  the  rouventi<m  that  fniiiieii  it,  ie  of  it^itdf  entitled  to  vory  >j;reat 
wei^rht  and  when  it  is  renieiii Inured  thiit  fhe  ripht**  \h\\^  estiihh.^hed  have  not  htx^n 
di}a|*tni*d  during  ji  jteriinl  of  nearly  areiitnry,  it  ih  alriu»?<t  ronehisivM.  (  RiiiTtnv-tiilea 
Lttlu  Co.  f\  Sar<ii>ey,  111  U.  S.,  r>:i,  57.  \ 

Thi*  imietii'al  t^nsit miction  of  the  Constitution,  as  given  hy  sri  many  art.«  of  **on- 
gn*s8UiKl  embraeiu(jf  ahnoat  the  entire  |>eriod  of  our  utttional  exij*tenee,  nhould  not 
be  overruled  imleaK  njmjj  a  eonvieliou  tlmt  f*urh  le<;iHlatiiin  miuh  elearly  ineotuiMt^ 
ibh'  with  the  nnpreriie  law  iif  the  land.  (Field  r.  (lark,  143  U.  S.,  »W9,  B91,  and 
ant hf>ri ties  there  eUerl.) 

The  first  ineident  to  whieh  attention  is  directed  is  that  pi*esented  !>y 
the  debates  in  Congress  ensuing  tipon  the  Louisiana  purchase  treaty 
beitutr  ennununieated  to  that  body,  wliieh  ineident  may  be  tei^tued  very 
api>ropriately,  ''The  tdiarge  of  imperialism  preferred  agidust  Thomas 
JetlVrsoti/' 

Thisrliarge  was  preferred  at^niinst  Jetlerson  l*y  the  oppcments  uf  his 
eoursi'  in  acquiring  Ltniisiana  and  was  jjressed  with  equal  veliemence 
by  members  of  lii.s  own  party  and  his  {x>Htical  opponents. 

TIh^  antiexpansionists  of  those  days  were  certain  that  the  course 
pursui^d  by  rfetterson,  Madison,  and  Monroe  in  securitig  Louisiana 
had  violated  the  Constitution,  perverted  the  principles  on  which  this 
ffovei-nnn^nt  is  founded,  destiTjyed  tlie  rights  of  man,  and  imperiled 
the  continued  existence  of  the  Republicp  Thej  exhibited  quite  as 
ti'uch  alarm  as  do  the  antiexpansionists  of  to-day. 
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The  cry  of  imperialism  raisecl  against  Jefferson  was  based  upon  the 
charge  that  by  the  treaty  of  purchase  he  had  attempted  to  incorporate 
Louisiana  into  the  United  States  and  to  confer  upon  Louisiana  and  its 
inhabitants,  without  the  aid  and  consent  of  Congress,  the  rights, 
privileges,  and  benefits  created  and  guaranteed  by  the  Constitution. 

In  those  days  ever}- bod}-  conceded  that  the  President  and  Senate 
could  not  incoiporate  foreign  territory  into  the  United  States  by  an 
exercise  of  the  treaty -making  power  any  more  than  he  could  transfer 
one  of  the  States  to  a  foreign  power  by  agreeing  to  a  treaty  containing' 
such  stipulation. 

Neither  could  the  President  and  Senate  confer  upon  individuals  the 
right  to  participate  in  this  Government  and  exercise  the  powers  of 
citizenship. 

It  was  universally  held  that  if  these  things  could  be  done  at  all  they 
must  be  accomplished  by  legislation;  that  the  legislative  powers  must 
be  invoked,  and  the  House  of  Representatives  and  the  Senate  must 
exercise  their  legislative  functions  in  regard  thereto.  That  the  Presi- 
dent, acting  with  the  advice  of  the  Senate,  and  exercising  only  the 
authority  to  make  treaties,  should  be  able  to  accomplish  this  result, 
was  declared  to  be  absurd  and  a  usurpation  of  authority  possessed  by 
kings  and  kings'  councils,  but  not  vested  in  the  President  and  Senate 
of  the  United  States. 

The  treaty  for  the  purchase  of  Louisiana  was  assailed  as  an  act  of 
imperialism  because  it  did  not  contain  the  reservations  found  in  the 
late  treaty  of  peace  with  Spain,  and  the  Jefferson  Administration  was 
assailed  as  imperialistic  because  it  was  alleged  to  have  attempted  to  do 
what  the  McKinley  Administration  refused  to  do. 

Jefferson  repelled  the  charge  by  showing  that  he  was  pursuing  the 
course  which  was  subsequently  followed  by  the  McKinley  Adminis- 
tration. 

In  Jefferson's  day  the  charge  of  imperialism  was  one  to  conjure  with. 
Jefferson  had  used  it  against  his  opponents  and  did  not  relish  its  appli- 
cation to  himself. 

That  Jefferson  was  an  expansionist  admits  of  no  denial.  His  great- 
est glory  was  derived  from  the  acquisition  of  Louisiana  and  his  great- 
est humiliation  resulted  from  his  failure  to  secure  West  Florida. 

When  Jefferson  was  the  American  minister  at  Paris  in  17S(),  he  gave 
expression  to  his  views  on  the  future  policy  of  the  United  States  as  to 
expjinsion,  as  follows: 

Our  confederacy  must  Ik?  viewed  as  the  nest  from  which  all  America,  North  and 
South,  i.s  to  1h'  i>eoi)le<l.  We  should  take  tare,  too,  not  to  think  it  for  the  interest  of 
that  great  continent  to  press  too  soon  on  the  Spanianls.  These  countries  can  not  be 
in  better  hands.  My  fear  is  that  they  are  too  feeble  to  hold  them  till  our  j)opulation 
can  be  sufficiently  a<lvanced  to  gain  it  from  them  piece  by  piece.  The  navigation  of 
the  Missis8ii>pi  we  must  have.  This  is  all  we  are,  as  yet,  ready  to  receive.  (Writings 
of  Jefferson,  edited  by  H.  A.  Washington,  vol.  1,  pp.  517-51S.) 
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At  no  time  in  out  libtorv  wero  tho  prHiplo  and  piifjlit*  men  uf  our 
country  l>ettci'  informed  as  to  the  provisions  and  purposes  of  thi?  Con- 
stitution and  tht*  fundam<"ntiil  prirK-iplrs  and  theories  of  our  Govern- 
ment than  in  1S<»H,  when  the  treaty  for  the  purehase  of  Louisiana  was 
entered  into;  for  the  Constitution  had  been  recently  formuhitetl  and 
adopted,  and  its  ever}'-  line  exhaustively  dLseas^ed  throughout  the 
conn try. 

The  same  is  true  of  our  foreign  relations.  They  occupied  a  larger 
seg^ment  in  the  publie  eye  than  they  have  in  recent  years.  The  earlier 
Presidents  were  all  selected  from  luerj  who  had  securexl  distinetion  in 
the  field  of  diplomacy. 

Nor  was  there  in  1803  any  lack  of  information  as  to  the  proi^ednre 
to  he  f (allowed  in  eonveyintf  the  7%/.v  imhilai  of  land  to  the  Fedenil 
Government.  At  the  time  the  Constitution  was  adopted  many  of  the 
original  thirteen  States  owned  unoccupied  lands.  Sabsequently  said 
lands  were  ce<led  to  the  Federal  Governuient.  The  cessions  were 
made  as  follows:  New  York,  ITsl;  Viririnia,  17S4;  Massachusetts, 
1785;  C'Onneeticut,  1786;  South  Carolina,  1787;  North  Carolina,  ITliU; 
Georgia.  1802. 

The  sovereign  State  which  had  been  the  owner  of  the  territory 
having  consented  to  the  transfer  of  title,  the  consent  to  receive  title 
b^^the  sovereigEi  people  of  the  United  States  was  secured  by  an  act  of 
Congress,  passed  l>y  the  exercise  of  the  sovereign  power  of  legislation 
vested  in  Congress  by  the  people,  by  which  act  the  territory  Ijecame 
incorporated  into  the  public  domain  belonging  to  the  Federal  Govern- 
ment.    (1  U.  S.  Stats,,  chap,  i),  pp.  10H-i09.) 

When  the  Louisiana  treaty-  wa,H  received  in  Washington,  Congress 
was  not  in  session*  Fearing  comjjlications  with  Spain,  it  was  contem- 
plated keeping  secret  the  exist**ncc  of  the  treaty  until  Congress  should 
meet  in  regular  session.  But  fears  arose  that  Napoleon  might  change 
his  mind  regarding  tht^  sale,  and  thereupon  the  President  (convened 
Congress  in  extnioi'dinary  session  on  October  17,  Isti:-},  In  his  nies* 
8Hge  to  Congress,  and  with  reference  to  the  purcha^se  and  treaty, 
Jetferson  said: 

*  *  *  the  property  and  i<fjvereignty  of  all  LtHiiFiimrt  whieh  ha;*  hec^n  restortnl 
to  thPTu  [the  Freneli]  have  on  t-ertain  eonthtiorij^  l>een  tnuiwferre*!  to  the  raited 
StatcH  liy  instruments*  liearin^r  ditto  Ihe  :^>th  (tf  April  liWt.  When  these  nhfill  have 
reeeivetl  the  eMiij-fitiiti*iiial  sanrtiim  of  the  Seiuite,  they  will  withitnt  delay  heenttn- 
munieated  to  thi*  liepresJt^n  tail  vet*  alnj  for  the  exereit<e  ni  their  hmrtionH  as  to  thcj*i© 
conthtion^s  vvliieh  are  within  the  ^NAvei^  vented  hy  the  (.Vjin^titntNui  in  Coii^Te:^. 
♦  ♦  *  #  *  *  ^ 

With  the  wiwloMi  of  Congress  h  will  re«t  to  take  thot^e  ulterior  rueat«urei-  w  hieh 
aiay  tie  neoe«?ary  for  the  immeiliate  oreujMtion  aud  teui(f^*rary  j^oveniuieut  <>f  the 
fountry;  fm  itn  inrtirfKirtttitnt  ifttft  ftttr  rHtntt:  for  renileririi:  the  (*lianp.^  **(  jfovfrnuieut  a 
blc^ii^  tM  our  newly  miopied  hretlu'en;  for  M«?eur]nt:  l«i  them  t!ie  rights  ui  rnii^M-ieuce 
and  of  ]ir«>]ierty;  U^r  «"onlinuiiig  tn  the  In<IJau  inhahitant?*  tlieir  mvupain  y  aiid  self- 
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government,  establishing  friendly  and  commercial  relations  with  them,  and  for  ascer- 
taining the  geography  of  the  country  acquired.  (Messages  and  Papers  of  the 
Presidents,  vol.  1,  p.  368.) 

The  proposed  treaty  was  on  the  same  day  sent  to  the  Senate  with  a 
special  message  addressed  to  that  body  simply  calling  attention  to 
what  had  been  said  in  the  message  to  both  Houses.  (Messages  and 
Papers  of  the  Presidents,  vol.  1,  p.  362.) 

The  Senate  ratified  the  treaty,  and  thereafter  and  on  October  21, 
1803,  President  Jefferson  sent  a  message  to  both  Houses  of  Congress, 
in  which  he  said: 

In  my  ooinmunication  to  you  of  the  17th  instant  I  informed  you  that  conventions 
had  l^eeii  entertnl  into  with  the  Government  of  France  for  the  cession  of  Louisiana 
to  the  Unite<l  States.  These,  with  the  advice  and  consent  of  the  S!?enate,  having  now 
been  ratiiieil  and  my  ratification  exchan^e<l  for  that  of  the  First  Consul  of  France  in 
due  form,  they  are  communitateil  to  you  for  roimidfraiioti  in  ifour  JegiMatire  capacity. 
You  will  observe  that  some  imiwrtant  conditions  i^n  not  l>e  carried  into  execution 
but  with  the  aid  of  the  I^iCgislature,  and  that  time  presses  a  dwision  on  them  with- 
out delay.  The  ulterior  provisions,  also  suggested  in  the  same  comumnication,  for 
the  o<Tupation  and  government  of  the  country  will  call  for  early  attention.  (Mes- 
sages and  Pai>ers  of  the  Presidents,  vol.  1,  pp.  862, 3(W. ) 

Randolph,  of  Virginia,  presented  the  following  resolution,  which 
was  referred  to  the  Committee  of  the  Whole  House: 

Remhed,  That  provision  ought  to  lx»  made  for  carrying  into  effect  the  treaty  and 
convention  concluded  at  Paris  on  the  30th  <lay  of  April,  1803,  between  the  United 
States  of  America  and  the  French  Republic.     (Annals  of  Congress,  1803,  p.  432.) 

The  opposition  assailed  the  treaty  as  being  unconstitutional  because 
of  the  provisions  of  articles  3  and  7.     Article  3  was  as  follows: 

Art.  3.  The  inhabitants  of  the  ce<led  territory  sliall  )h»  incori>onitcd  in  the  Union 
of  the  Unitt^l  States,  and  admitted  as  soon  as  })ossil)le,  according  to  the  principles  of 
the  Fe<leral  Constitution,  to  the  enjoyment  of  all  the  rights,  advantages,  and  immu- 
nities of  citizens  of  the  United  States;  and  in  the  meantime  they  shall  be  maintained 
an<l  })rotecte<l  in  the  free  enjoyment  of  their  liln^rty,  }>roiH*rty,  and  the  religion  which 
they  j)rofess. 

Mr.  (t.  (iriswold,  of  New  York,  ojXMied  for  the  opposition  by  an 
attack  on  this  article.  From  the  rcp<^rt  of  his  address  in  the  Annals 
of  C-ongrcss  th(»  following  selections  arc  (quoted: 

Hen',  then,  is  a  comj^ct  l)etween  tlie  French  (Jovennnent  and  that  of  the  United 
StatA^s  to  admit  to  citizenshij)  j)ersons  out  <«f  the  juris<lictioii  of  the  United  States  as 
it  now  is  and  to  admit  territory  out  of  the  I'nited  States  to  Ik*  inconH>rated  into  the 
Union,  lie  di<l  not  lind  in  the  Constitution  such  power  vested  in  the  President  and 
Senate.  *  *  *  Mr.  (J.  was  of  opinion  that  no  such  power  was  tielegattHl  to  any 
department  of  the  ( Jovernment;  but  if  such  power  was  delegated  tuany  department, 
it  must  1h»  the  I^»gislature.     *     *     * 

But  if  tiie  right  of  extending  our  territory  be  given  by  the  Constitution,  its  exercise 
is  vest e<i  in  the  legishitive  branches  of  the  (Government.  *  *  *  He  contended, 
thereft)re,  that  the  |)«»wer  to  incorjM)rate  new  territory,  *  *  *  if  it  did  exist, 
belongtnl  to  the  Ix'gislature  and  not  the  Kxecutive.  to  incoriH)rate  it  into  the  ITnion. 
If  tliis  were  the  cast\  //  inix  tlu-  dnt'i  of  flu-  Honsr  to  lUslMt  flw  uMU'pid  power  e.rtrriited  by 
the  J'Jjicutive.     (Annals  of  Cc>ngress,  1S():>,  pp.  4;»2-4;>:>.) 
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Mr.  Thatcher,  of  Ma^Si^achuf^etts,  said: 

The  confetleration  umier  which  we  now  live  is?  a  partnership  of  States,  and  il  is  not 
coiiii>etent  to  ajiiiiit  a  new  jwirtner  but  witli  the  coi*i*ent  of  all  the  partners.  If  stteh 
power  exists,  it  cioee  not  reeiiie  in  thu  Pre^*lent  and  Senate.  The  Constitution  eays 
new  States  may  be  admitt<*d  by  Con^re«8.  If  this  article  of  the  Constitution  author* 
ize*  the  exercif»e  of  pi>wer  under  the  treaty,  it  must  I'eside  mith  the  Lfghlature  and  twi 
wiih  the  Prc»id€nt  and  JSenuie.     { Aiinab  of  Conp-ess,  1803,  pp.  454-455, ) 

Mr.  R.  Griswold,  of  Cotinortii'ut,  naid: 

It  is  perhaps  s»onievvhat  difficult  to  a«fertain  the  precise  effect  which  it  was  intended 
to  give  the  wrirds  which  tiave  l>een  uned  in  this  stipulation.  It  ie,  however,  clear  that 
it  wap  iYitended  to  iuc*iqMirate  the  itjliahltant^  of  the  ce<1efi  territorv*  into  the  Union 
by  the  treaty  itself,  or  to  pledge  the  faith  of  the  nation  that  such  an  incorporation 
fihoulil  take  place  within  a  reaiHJnable  time.  It  in  proper,  therefore,  U>  consider  the 
quefltion  with  a  reference  to  botli  constmctiona. 

Il  is  in  my  opinion  scarcely  pei.Msihle  for  any  peutlemau  on  this  floor  to  advance  an 
opinion  that  the  FVesideiit  aii<l  Striate  u jay  add  tH>  the  Jnenibei*i*  of  the  rnif>n  by 
treaty  whenever  they  please — *ir,  in  the  words  (A  this  treaty,  may  ^'iiicoqjomt*!  in 
the  Cnion  tif  the  United  States**  a  foreign  nation  who,  from  interest  or  ambition, 
may  wish  to  l^ecome  a  niemiierof  i>ur  <  Jovemiiient,  Such  a  j^nver  would  l>e  directly 
repugnant  to  the  original  comfiact  l>etwei*u  the  States^and  a  violation  of  the  principles 
on  which  that  ctunpact  was  forme<l.  It  has  licvn  alrt^ady  well  *il>ser\e<i  that  the 
Union  of  the  States  wai*  formed  on  the  jtrinciple  of  a  ixjpartnership,  and  it  would  be 
absurd  to  suppoee  that  the  agents  of  the  parties  who  have  been  appointed  to  execute 
the  business  of  the  compmct  in  behalf  of  the  principals  could  admit  a  new  partner 
without  tlie  consent  of  the  jjarties  themselves*  And  yet  if  the  first  conHtmction  i& 
aseum4?d,  such  must  In*  the  ca>^c  untie  r  this  Ct^nstiUitiou,  an*l  the  President  and  Senate 
may  admit  at  will  any  foreign  nation  into  ihis  cofmrtnerHhip  without  the  consent  of 
the  States, 

The  Government  of  this  country  is  formed  by  a  union  of  States,  and  the  pieople 
have  declared  that  the  Constitution  was  establi.Mhed  *'to  form  a  more  jierfect  union 
of  the  United  States."  The  United  States  here  nientionetl  can  not  l>e  mistaken. 
They  were  the  States  then  in  existenw,  and  such  other  new  States  as  should  lye  formed, 
within  the  then  limits  of  the  l^nion,  couforuiably  to  the  provisions  of  the  OnMitu- 
tion.  Every  mea*^ure,  therefore,  which  tends  to  infringe  the  perfect  union  of  the 
States  herein  descrilx^d  is  a  vif«lation  of  the  tirst  st^ntinient  espresse<l  in  the  Constitu* 
tifm.  The  incorporation  of  a  foreign  natirjii  inn*  the  Union,  so  far  from  tending  to 
preserve  the  Union,  is  a  direct  inroad  ur>on  it.  1 1  destroys  the  perfect  union  coutem- 
plate<l  between  the  original  jmrties  by  interposing  an  alien  and  a  stranger  to  share 
the  powers  of  government  with  them. 

The  Government  of  the  United  Suites  was  not  formed  for  the  purix.ise  4>f  distribute 
ing  its  principles  and  advantages  to  foreign  nations.  It  wa*  formeil  with  the  sole 
view  of  t^eeuring  tho«*e  bleasings  toourselves  and  our  posterity.  It  follows  from  the»e 
principles  that  no  power  can  reside  in  any  public  functionary  to  contract  any  engage- 
ment, or  to  pursue  any  measure  whii'li  shall  change  the  nnion  nf  the  States.  Nor 
wa^  it  necessary  that  any  n^trictivc  clause*  should  Iiave  Ix^n  inserted  in  the  C<in.sti- 
tution  to  restrain  the  puldii'  agents  from  exercising  these  extraonlinary  powers, 
tiecause  the  rt*strii  tion  gmws  out  of  the  nature  of  the  Government.  The  Preiiident, 
with  the  a*  I  vice  of  the  Senate,  has  undoubtedly  the  right  to  form  treaties;  but  in 
exercising  these  powers  he  can  not  barter  away  the  Constitution  or  the  rights  of 
[larticular  Stat-ee.  It  is  easy  to  conceive  that  it  nmst  have  tieen  considered  very 
imf>ortant  by  the  orighial  parties  to  the  Constitution  that  tlie  limits  of  the  United 
States  should  not  be  extended.    The  Government  having  been  formed  by  a  union  of 
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States,  it  ib  sappoaable  that  the  fear  of  an  nndae  or  preponderating  influence  in  cer- 
tain parts  of  tills  Union  must  liave  liad  great  weight  in  the  minds  of  those  wiio  might 
apprehend  that  such  an  influence  might  ultimately  injure  the  interests  of  the  States 
to  which  they  belonged;  and  although  they  might  consent  to  become  parties  to  the 
Union,  as  it  was  then  formed,  it  is  highly  probable  that  they  would  never  have  con- 
sented! ti>  such  a  connection  if  a  new  world  was  to  be  thrown  into  the  scale  to  weigh 
down  the  influence  which  they  might  otherwise  possess  in  the  national  councils. 

From  this  view  of  the  subject  I  have  been  persuaded  that  the  framers  of  the  Con- 
stitution never  intended  that  a  power  should  reside  in  the  President  and  Senate  to 
form  a  treaty  by  which  a  foreign  nation  and  people  shall  be  incorporated  into  the 
Union,  and  that  this  treaty,  so  far  as  it  stipulates  for  such  an  incorporation,  is  void. 

A  new  territor}'  and  new  subjects  may  undoubtedly  be  obtained  by  conquest  and 
by  purchase;  but  neither  the  conquest  nor  the  purchase  can  incorporate  them  into  the 
Union.  They  must  remain  in  the  condition  of  colonies,  and  be  governed  accordingly. 
(Annals  of  Congress,  1803,  pp.  461-462. ) 

In  response  to  this  assault,  the  supporters  of  President  Jefferson's 
Administration  cheerfully  and  fully  admitted  that  the  President  and 
iSenate  could  not  incorporate  foreign  territory  into  the  United  States, 
nor  confer  citizenship  and  the  right  to  participate  in  the  Government 
of  the  United  States  upon  the  inhabitants  of  Louisiana;  nor  could  the 
President  and  Senate  confer  the  priWleges  and  immunities,  the  politi- 
cal rights  and  powers  created  bj^  the  Constitution,  upon  the  territory 
or  its  inhabitants.  But  the}^  insisted  that  the  President  and  Senate 
had  not  attempted  to  do  these  things,  and  the  ratification  of  the  treaty 
did  not  accomplish  them. 

Mr.  Randolph,  of  Virginia,  replying  to  Mr.  Griswold,  of  New  York, 
said: 

Granting  that  the  United  States  are  not  destitute  of  capacity  to  acquire  territory, 
he  ( (iriswold )  denies  that  this  acquisition  has  been  made  in  a  regular  way.  Congress, 
says  he,  alone  is  competent  to  perform  Huch  an  act.  In  this  transaction  he  scents  at  a 
<liHtance  Executive  encroachment,  and  we  are  called  upon  to  assert  our  rights  and  to 
refjel  it.  If  any  usurpation  of  the  privileges  of  Congresy  or  of  this  House  be  made  to 
af)i)(»ar  I  pledge  myself  to  join  him  in  resisting  it.  But  let  us  inquire  into  the  fact.  No 
gentleman  will  deny  the  right  of  the  President  to  initiate  business  here  by  message, 
recommending  {larticular  subjects  to  our  attention.  If  the  (Tovernnient  of  the  United 
States  })oHseRM  the  constitutional  jKiwer  to  acquire  territory  from  foreign  states  the 
Executive,  as  the  organ  by  which  we  communicate  with  such  states,  must  l)e  the 
prime  agent  in  negotiating  such  an  acquisition.  Conceiling,  then,  that  the  power  of 
confirming  this  act  an<l  annexing  to  the  United  States  the  territory  thus  acquired 
ultimately  n»sts  with  Congress,  where  has  lx?en  the  invasion  of  the  privileges  of  that 
b(Kiy?  Does  not  the  President  of  the  Uniteil  States  submit  this  subject  to  Congress 
for  their  sanc^tion?  Vov^  he  not  recognize  the  }>rinci])le,  which  1  trust  we  will  never 
give  up,  that  nc*  treaty  is  binding  until  we  pass  the  laws  for  executing  it;  that  the 
powers  conferrtHl  by  the  Constitution  on  Congress  can  not  l)e  modified  or  abridged 
by  any  trt^aty  whatever;  that  the  subjects  of  which  they  have  cognizance  can  not  be 
taken  in  any  way  out  of  their  jurisdiction?  In  this  proce<lure  nothing  is  to  }ye  seen 
but  a  resiKK't  on  the  part  of  the  Executive  for  our  rights — a  recognition  of  a  discretion 
on  our  part  to  accortl  or  refuse  our  sanction.  Where,  then,  is  the  violation  of  our 
rights?  As  to  the  initiative  in  a  matter  like  this,  it  necessarily  devolved  on  the 
Executive.     ( Annals  of  Congress,  1803,  pp.  436-437. ) 
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Mr.  Xichoboii,  of  Murylund,   replying  to  Mr.  Gmwold»  of  Con- 

not*tii'ut,  said: 

With  tiiat  geiitleuian  1  iiin  unwilling  to  set  the  Cons^titntioii  at  (li?fiaiK'e.  1  tnist 
we  >*hall  mainUin  it  in  all  Hs  vigor.  The  third  article  of  the  treaty,  he  wayn,  either 
admit**  t  lie  ceded  territory  into  the  Union  immetliately  or  ji  led  get*  uh  to  do  it  here- 
after. It  (^an  not  l*e  eontende*!  that  the  territory'  w  ipsio  farto  adniitted,  but  the 
obj<^'tii>n  11?  that  the  Prt»si(ient  and  Senate  have  no  riirht  to  jilnlire  the  <  lovertinieiit 
for  anything  m>t  hnnjevliately  within  their  own  jiowers,  Thim  objeetion  m  tiot  i*oUd. 
(Annals  of  Congre8»,  1803,  p.  -mH,) 

Mr,  Mitchill,  of  New  York,  replying  to  his  colleag'ue,  Mr.  G.  Gris- 

wold,  ?^iiid: 

But  the  gentleman  from  Connecticut,  Mr.  Chairman  (Mr.  Griewold),  contends  that 
even  if  we  harl  a  right  to  tnirtdiaw  soil^  we  have  no  linsinejss  wifli  live  iidialvitants. 
HiH  wor<lH,  however,  are  very  t^diH^;  for  he  said,  and  often  repeateti  it,  that  the 
treaty-makin^^*^  ]>(»wer  tlid  not  extend  to  the  adiids^ion  of  forei^rn  nations  into  this* 
confederacy.  To  lliis  it  may  l>e  replied  that  the  President  and  Senate  liave  not 
attempted  to  admit  foreiirn  nationn  into  our  eonfetleraey.  They  have  Itongtit  a  tmet 
of  land,  oni  of  their  regard  hi  the  iimnl  of  our  ^leopJe  and  tlieir  welfart*.  And  this 
land  Congre*^  are  calle*!  upon  tM  pay  for.  rnfortunately  for  thel»argain.  t hit*  region 
eoiitaiuiii  eiviliited  anil  Christian  inhabitanta;  and  their  existence  there,  it  k  alleged, 
nullifies  the  treaty. 

»  #  «r  «  -tf-  #  # 

In  the  ca^e  of  Louisiana  no  injury  is  done,  either  to  tlje  nation  or  to  any  State 
belonging  to  that  great  bo<ly  politic.  There  was  nothing  compulsory  upon  the 
inhahitant><  of  Ixpuisiana  to  make  them  May  anil  gnbnn't  to  our  Government.  But  if 
they  *"ho!^  to  remain  it  had  t>t^en  mot*t  kindly  and  wi-^ly  pro\ide<l  that  until  they 
should  l)eadmitte<l  to  the  right.s  ail  vantage?',  ami  immunities  of  eiti?.ens  ni  the  I'ldted 
States^  they  8hall  l>e  maintained  and  prole<'le<l  in  the  enjoyment  of  their  lil*erty, 
pro(^erty,  and  the  religion  which  they  profewg.  What  would  the  gentleman  f>rofK>i^ 
that  we  fhall  do  with  tlieni?  Send  them  a  way  to  the  Spanish  provinces,  or  turn 
them  loose  in  the  wildemees?  No,  sir;  it  is  our  pnriMjm^  to  jiuraue  a  much  inoiit*  dig* 
nified  i*yiHtem  «»f  niea^HUi-ea.  It  i»  intendeil,  first,  t*>  extend  to  this  newly  m-quired 
pet:tple  the  blej^Bings «if  law  and  Hc»eial  ortler.  To  protei^t  them  from  ratiaclty^  violence, 
and  anarchy.  To  make  them  secure  in  their  livet*,  liinh^,  and  property,  reputation, 
anil  civil  privileges.  To  make  them  siife  in  the  rights  uf  ronpcienre.  In  thiH  way 
they  are  to  bt  trained  up  in  a  knowleiJgeof  otir  own  lawt*  and  institutions.  They  are 
thvi»  to  serve  an  a[>prentice^hip  to  lilxirty:  they  are  to  Ije  taught  the  Iei<«oni-  of  free- 
dom; and  by  degrees  tliey  are  to  be  rab^e^l  t*i  the  enjoyment  ainl  practit-e  of  Iriile- 
pendence.  All  this  i?  to  lie  ilone  as  ?oon  as*  iK)R*iibU';  that  is,  as  !i»*Kin  as  the  nature 
of  the  ease  will  |>ennit,  and  accttnling  to  the  principles  of  the  Fcilcral  ConHtitutitiiL 
Strange  that  proeee^iings  declareil  on  the  face  of  them  to  Ije  constitutioiml  Hhould 
l*e  inveighed  against  a^  viidations  of  the  Conetitntion!  Secondly,  after  they  sliall 
have  t>een  a  sutBcient  length  of  tinu^  in  this  probationary  condition  they  shall,  aa 
tMHUi  as  the  principles  of  the  Const itnt ion  permit,  and  conf^irmahly  thereto,  be 
det  laretl  citizens  of  the  United  Slates.  Coiigrej!^  will  judge  of  the  time,  manner,  and 
ex[>edieocy  of  this.  The  act  we  are  now  alxmt  to  jx'rform  will  riot  confer  on  them 
this  elevated  charaeter.  They  will  thereby  gain  no  admission  into  this  Ihvuse»  nor 
into  the  other  Ilou-Mt^of  Congress.  There  will  be  no  alien  intlnence  thereby  intro- 
duttetl  into  onr  comicib.  By  degrctes,  however,  they  will  jsass^m  from  the  childhood 
gf  republicanism,  thmugh  the  improving  period  of  youth,  and  arrive  at  the  nmture 
experience  of  manhood.    And  then  they  may  W  admitted  to  the  full  privileges  which 
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their  merit  and  station  will  entitle  them  to.  At  that  time  a  general  law  of  natural!- 
zation  may  be  passed.  For  I  do  not  venture  to  affinn  that,  by  the  mere  act  of  ce«iion, 
the  inhabitants  of  a  ceded  country  become,  of  course,  citizens  of  the  countrj-  to  which 
they  are  annexed.  It  seems  not  to  be  the  case,  unless  s{iecially  pronded  for.  By 
the  third  article  it  is  stipulated  that  the  inhabitants  of  Louisiana  shall  hereafter  be 
made  citizens;  ergo,  they  are  not  made  citizens  of  the  United  States  by  mere  opera- 
tion of  treaty. 

#»»#»♦« 

In  the  treaty  respecting  Louisiana  there  is  happily  no  cause  for  alarm.  This 
power  of  making  citizens  has  not  been  exercised  by  the  President  and  Senate,  but 
at  a  future  day  may  be  used  by  Congress.  (Annals  of  Congress,  1803,  pp.  479,  480, 
481.) 

In  closing  the  debate  Mr.  Kandolph,  of  Virginia,  is  reported  as 
follows: 

When  he  spoke  of  their  acquiring  the  rights  of  citizens  he  did  not  mean  in  the 
full  extent  in  which  they  were  enjoyed  by  citizens  of  any  one  of  the  particular 
States,  »ince  they  possessed  mtt  the  right  of  self-goienimenty  but  those  rights  of  personal 
liberty,  of  personal  security,  and  of  property,  which  were  among  the  dearest  privi- 
leges of  our  citizens.     (Annals  of  Congress,  1803,  p.  486.) 

In  Jefferson's  time  no  one  believed  that  the  President  and  Senate 
could  extend  the  boundaries  of  the  United  States  by  treaty  stipulations, 
or  incorporate  foreign  territory  into  the  United  States,  which  is  the 
same  thing.  Therefore  the  opponents  of  his  Administration  were 
eager  to  convict  him  of  attempting  to  do  so.  The  people  understood 
thoroughly  that  additions  to  the  realm  and  the  privilege  of  participat- 
ing in  the  Government  were  matters  to  be  determined  by  the  sovereign, 
and  that  in  the  United  States  the  sovereign  was  the  people  and  not 
the  President  or  the  Senate.  In  Europe  the  king  was  sovereign,  and 
therefore  could  do  as  he  liked,  or  as  his  military  forces  enabled  him  to 
do.  A  king  could  extend  his  kingdom  to  the  four  corners  of  the 
earth  if  he  had  the  requisite  military  force,  and  having  conquered  a 
province  he  could  allow  the  conquered  inhabitants  to  participate  in  his 
government  as  much  or  as  little  as  he  saw  fit.  But  this  great  power 
of  the  sovereign  was  vested,  under  our  form  of  government,  in  the 
people,  and  not  in  the  Chief  Executive  nor  the  Commander  in  Chief 
of  the  Army  and  Navy.  To  peimit  the  exercise  of  this  power  by  a 
military  officer,  of  however  high  degree,  is  to  establish  '"militarism" 
in  its  worst  and  most  obnoxious  form.  The  most  a  President  could 
do  by  treaty  stipulations,  or  a  military  commander  could  do  by  con- 
quest, was  to  give  the  sovereign  people  an  opportunity  to  say  what 
should  be  done  with  terrltor^^  and  its  inhabitants.  The  will  of  the 
sovereign  people  in  regard  thereto  was  to  be  declared  by  the  legis- 
lative department  of  the  Government. 

It  was  this  difference  between  the  President  of  the  United  States 
and  the  King  of  England  to  which  the  Supreme  Court  of  the  United 
States  referred  when,  in  speaking  of  the  effect  of  the  conquest  of 
Mexico  by  the  United  States,  it  said: 
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distriluUion  of  piljtirni  pow^^r  Uelween  the  ^reat  depHrimentw  of 
Goventiiieiit  IhtTc^  lit  am  h  a  widi'  diffonuioe  lH'twcH>n  the  power  *^it»f<»rrt^d  on  the 
Prt^iilent  of  the  United  States  and  the  aiithi*rity  and  .sovereignty  whiidi  l)elung  to 
the  English  Crown  that  it  wfnild  W  altogether  unsafe  to  ri?4U*on  frmu  any  ??u|HH»sed 
resemhknce  between  them,  either  as  reganls  confjneHt  in  war  or  in  any  other  8td> 
jet't  wliere  the  righti*  and  powers « if  the  extH'utlve  arm  of  the  Govemment  are  bn»ught 
in  (jnestion.     (Fleming  r.  Page,  ^  How.,  618. ) 

So  cleurly  did  tho  public  euniprchend  that  tlie  Privsident  could  not 
exeroiso  thi.^  prcrof^'ative  of  an  absulutr  niotiaivh,  that  Iiad  heatt<Mii|)ted 
it,  the  effort  would  have  terminated  his  public  career.  Ilence  the 
effort  to  attiich  the  otlium  to  Jeflersun.  The  opponeuts  of  JelTcrstm 
failed  >>eeau.He  article  H  of  the  I/ouisiaiia  treaty  did  not  permit  the 
construction  they  i^ave  it.  Ilud  nsiid  article  read  {as  doen  the  late 
treaty  with  Spain) — 

The  i'ivil  rightrt  and  pobtir^l  Htatus  of  the  native  inhabitants  ^f  the  territories 
hereby  «'edc!<l  to  t\w  tTnit*.'d  Stiitew  shall  1m*  determined  by  the  Congrt\««, 

the  attack  on  Jefferson  would  have  l>een  ridiciiloti.s  u^  w<dl  as  itjclfeetive, 

Mr,  Elliott,  of  Vermont,  in  c*hHiri^  his  address  in  suppoii  of  .Ictfer- 

.soii  and  the  Louisiana  treaty,  sarcastically  referred  to  the  attack  as 

follows; 

The  frienda  of  the  pre**ent  Adniiiiiwtnition  can  l»ehi»ld,  w  ith  eiiiotiong  only  <rf  pity 
mixtd  with  c*>ntempt,  the  innnmemble  little  imiddy,  nmrnmring  riUe  of  faction, 
folly^  ami  slander,  which,  like  8j»otH  upon  the  «»rb  of  day,  are  j?4'iitt«?rtMl  njion  Itiw  fair 
scenery  nf  onr  far-(^xtcnd«*tl  t>ountry.  But  they  are  i'mnj>ellc<t  t'*  liHten,  with  a  h>fti- 
ii(^P8  of  feeling  bifrtlering  *in  sublimity  and  mit  nmningh^l  with  terror,  U*  tin*  awful 
rriaring  of  that  tremendtius  torrent  of  opjKisitien  elof|iienet*  whieh  rewjundM  witliin 
the^e  walls,  thunders  arotind  ttie  Capit<d.  terntieH  the  Atlminii*tmtion,  and  makes 
even  the  Republican  HVHtem  itself  tr**iidjle  tu  \ti*  centrr.     (Annahn  **(  (Vingr<f<H,  1803, 

p.  4m. ) 

A  week  latter  (November  ^,  1803),  when  the  nubjeet  wan  cliHcuH-sed  in 
thr*  Si^tiato,  the  att^uck  on  the  Pi^csidcnt,  1>aHe<lon  article  o  of  thetn^aty, 
\yi\i>  not  pres.sed.  The  Si:*uate,  having  participated  in  the  ratitication, 
wa«  not  inclined  to  a^st^ail  ita  own  action. 

Senator  Niche jlas,  of  Virj^nnia,  said: 

If  the  third  article  of  the  treaty  ih"  an  engageiiient  to  incori>c irate  tbe  Territory  of 
lA*ui«iatia  into  tht?  X'nion  of  tlie  UjiitiMt  8tatet<,  and  to  make  it  a  State,  itt^n  not  Ije 
conHidere<l  as  an  uneon^itutional  exert-ise  of  tlie  tn-^ty-making  jxjwer;  fur  it  will  not 
l>e  a^serttNl  by  any  rational  man  that  the  Territory  is  inenrp*rat**d  8h  a  State  by  the 
lr<»tity  itifelf,     (Annals  of  CongresH,  IH(\:\  pp.  7ff-7L  ) 

Senat^>r  Tiin-y,  of  0>nnecticut,  called  attention  to  the  di {Terence 
l^ctween  the  treaty-tiiaking'  powers  pis^e.ssed  by  the  Pre.sident  and 
Senate  of  tlie  I'nited  Stateis  and  thu.Mo  po^nessed  by  European  mon- 
ai*chs.      He  said: 

The  obvioiw  meaning  of  this  article  )^,  that  (hf  jnlmbitantfl  nf  Louisiana  ar«  incor- 
jrjorateti  by  it  into  the  Ujiion  upon  the  Hame  footing  that  the  Territorial  goveriunenta 
are,  ajuJ^  like  them,  tluj  Territory,  when  the  po^ndation  i^  stitiiciently  nuineroafli 
must  Xtv  adndtte<l  a.-^  a  Stute,  with  everj'  right  of  any  other  State. 
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Have  tho  President  and  Senate  a  constitutional  rij<ht  to  do  all  this? 

When  we  advert  to  the  Constitution  we  shall  find  that  the  President,  by  and  wit 
the  advicre  and  consent  of  the  Senate,  may  inake  treaties.  Now,  say  gentlemen,  th 
powor  is  undefined,  and  one  gentleman  says  it  is  unlimiteti. 

Trut»,  thertj  is  no  definition  in  wonls  of  the  extent  and  nature  of  the  treaty-makin 
power.  Twf)  mo<leH  of  ascertaining  its  extent  have  Ikhmi  mentioned;  one  is  by  aucei 
taining  the  extent  of  the  same  i>ower  among  the  monarchs  of  Europe  and  makin 
that  tlu^  standanl  of  the  treaty-making  power  hen»,  aiul  the  other  is  to  limit  tli 
power  of  the  Pn»sident  and  Senate  in  resjHM't  to  tn»aties  by  the  Constitution  and  th 
nature  an<i  i)riiiciples  of  our  Government. 

lJl>on  the  first  criterion  it  is  obvious  that  we  can  not  obtain  any  satisfactor 
definitif>n  for  the  treaty-making  i>ower,  as  applicable  to  our  (fovemment. 

It  is  well  known  that  in  EuroiJe  any  jmrt  of  a  country  may  1k»  cetle<i  by  treat] 
anil  the  traib«fer  is  considercMl  vali<l,  without  the  constant  of  the  inhabitants  of  th 
part  thus  transferre<l.  Will  it  l)e  said  that  the  President  and  Senate  can  trannfc 
(>)nnecticut  by  treaty  to  France  or  to  any  other  country?  I  know  that  a  nation  ma 
be  in  war,  and  reibic^Hl  to  such  ne(rt»ssitous  circumstances  as  that  giving  up  a  jwurt  o 
half  the  t<»rritory  to  save  the  n»mainder  may  l)e  inevitable.  The  T'nite<i  States  ma 
be  in  this  condition,  l)ut  necessity  knows  no  law  nor  constitution  either.  Such  a  cafl 
might  Ikj  the  result  of  extn»me  nwt^ssity,  but  it  would  never  make  it  constitutional 
It  is  a  statf^  of  things  which  can  not,  in  its  own  natun%  ])e  governed  by  law  or  oonsti 
tutirm.  But  if  the  Pn»si<lent  ami  Senate*  shouM,  in  ordinary  ]>eaceable  times,  transfe 
ConniMiticut  against  her  constant,  would  tlie  (Joveriiment  be  Ixmnd  to  make  laws  t 
carry  sui'h  a  treaty  into  efft^^'t?  Such  a  transfer  of  territory  cau  certainly  lie  maiie  b; 
the  monarchs  in  Eun)[)t»,  under  the  hea<l  of  the  treaty-making  |>ower.  I  am  cor 
vin(!t»d,  sir,  that  only  a  cursory  view  of  this  subj(»<*t  will  1x3  sufficient  to  show  ever 
reasonable  man  that  the  treaty-making  iM>wer  in  the  I'uited  States  can  not  l)e  th 
same  that  it  is  in  the  P^urojH^an  government^.     (Annals  of  Ccmgress,  1803,  pi).  54-55. 

The  men  who  fought  to  secure  the  independence  of  our  country  fi-on 
nionar<*hial  institutions,  who  wresUnl  sovereignty  from  a  king  an< 
vested  it  in  the  people,  who  fornu^d  and  adopted  our  Constitution,  wh< 
laid  the  foundations  of  our  Government,  and  worked  out  the  princi 
pics  on  which  it  is  established,  placcnl  a  high  valiu*  on  the  work  tbei 
had  performed.  They  believed  that  the  great  iM)litical  ix)wers,  rights 
and  j)rivileges  which  the  (k)nstitution  created  and  conferred,  woi*e  o 
pricel(^ss  value,  well  worth  the  struggle  by  which  they  were  secured 
and  wen^  not  to  be  liawked  ai)out  the  earth  to  be  plucked  by  even 
man  or  luition  whose  interest  or  ambition  might  be  advanced  thereby 
Th(\v  w(»re  not  the  common  property  of  mankind.  The\'  w^ere  th< 
product  and  heritage  of  Americans,  and  to  be  kept  as  such.  The  mai 
who  undert(K)k  to  cheapen  them  or  ])est<)W  them  on  unworthy  ix^rsons 
laid  impious  hands  upon  the  Ark  and  Covenant  of  our  liberties,  an< 
his  politi<*al  standing  was  the  forfeit  of  his  sacrilege. 

The  outcome^  of  the  debate  on  the  treaty  in  the  Committee  of  tb< 
\Vhole  House  was  a  report  to  the  House  reconunending  the  enactinen 
of  m<»asures  for  the  payment  of  the  purchase*  price;  to  authorize  th( 
President  to  tak(»  possession  of  tin*  territory  and  establish  and  main 
tain  therein  the  sovereignty  of  the  United  States;  and.  as  it  was  antiei 
patcd  that  the  French  and  Spanisii  inhai)itants  would  resist  the  ne^ 
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sovereignty,  the  President  was  authorized  to  use  the  Army,  the  Navy, 
and  the  militia,  then  numbering  eighty  thousand,  to  enforce  and  pro- 
tect that  sovereignty  in  Louisiana;  also  to  provide  a  form  of  govern- 
ment for  the  territory  and  inhabitants.  (Annals  of  Congress,  1803, 
p.  48S.) 

The  House  appointed  a  special  committee,  with  John  Bandolph  as 
chairman,  which  immediately  reported  a  bill  emanating  from  the  Presi- 
dent. (Adams's  History,  vol.  2,  p.  119.)  The  bill  provided  that: 
all  the  military,  civil,  and  judicial  powers  exercised  by  the  officers  of  the  existing 
jfovemment  of  the  same  shall  be  vested  in  such  person  and  persons,  and  shall  be 
exercise<l  in  such  manner,  as  the  President  of  the  United  States  shall  direct.  (2  U.  S. 
Stat.  L.,  p.  245.) 

The  '^existing  government''  in  that  territory  at  that  time  was  the 
one  established  by  Spain,  it  having  been  continued  by  France.  The 
effect  and  purpose  of  this  law  was  to  substitute  Jefferson  for  the  King 
of  Spain  and  authorize  him  to  exercise  royal  powers. 

Mr.  Rodney,  of  Delaware,  speaking  for  the  administration,  explained 
the  theory  on  which  was  founded  the  government  proposed  b}'  the  bill 
by  declaring  that: 

Congress  have  a  |)ower  in  the  territories  which  they  can  not  exercise  in  the  States, 
and  that  the  limitations  of  power  found  in  the  C/onstitution  are  applicable  to  States 
and  not  Territories.     (Annals  of  Congress,  1803,  p.  514.) 

Randolph  defended  the  bill  on  the  ground  of  necessity-,  and  declared 
that  the  United  States  possessed  unlimited  powers  of  sovereignty  in 
Louisiana,  saying: 

They  (Congress)  will  see  the  necessity  of  the  United  States  taking  possession  of 
this  country  in  the  (.rapacity  of  sovereigns  in  the  same  extent  as  that  of  the  existing 
government  of  the  province.     (Annals  of  Congress,  1S03,  p.  514.) 

Jefferson's  fiercest  foe  in  Congress  (or  out  of  it  for  that  matter) 
was  Senator  Pickering,  of  Massachusetts,  who  opposed  the  treaty, 
but  declared  that  he — 

Had  never  doubted  the  right  of  the  United  States  to  acquire  new  territory  either 
by  purchase  or  by  conquest,  and  to  govern  the  territory  so  acquired  as  a  dependent 
province;  and  in  this  way  might  Ixmisiana  have  become  territory  of  the  United 
States,  and  have  receive<l  a  form  of  government  infinitely  preferable  to  that  to 
which  its  inhabitants  are  now  subject.     (Annals  of  Congress,  1803,  p.  45.) 

The  bill  passed  by  a  party  vote  and  was  signed  by  Jefferson,  Octo- 
ber 31,  1803. 

This  law  was  a  temporary  measure.  Four  weeks  later  the  Senate 
appointed  a  iommittee  to  prepare  a  bill  for  territorial  government  of 
Louisiana.  The  committee  was  composed  of  Breckenridge,  of  Ken- 
tucky, Jackson  and  Baldwin,  of  Georgia,  and  John  Quincy  Adams, 
of  Massachusetts;  and  they  reported  a  bill  that  definitely  determined 
the  principle  on  which  the  new  teiTitory  was  to  be  governed.  (Adams 
says  this  bill  "was  probabl}'  drawn  l)y  Madison  in  cooperation  with 
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the  President."  Adams's  History,  vol.  2,  p.  121.)  The  bill  provided 
for  a  territorial  government  in  which  the  people  of  Louisiana  had  no 
share.  It  set  the  new  territory  apart,  as  a  peculiar  estate,  to  be  gov- 
erned by  a  power  implied  from  the  right  to  acquire  it. 

The  bill  provided  for  a  governor  and  secretary,  to  be  appointed  by 
the  President.  The  legislative  power  was  to  be  exercised  by  the  gov- 
ernor and  a  legislative  council  of  thirteen,  appointed  annually  by  the 
President.  The  laws  were  to  be  reported  to  the  President,  and,  if  dis- 
approved by  Congress,  were  to  be  of  no  force.  There  was  a  further 
restriction  that  ''no  law  shall  be  valid  which  is  inconsistent  with  the 
Constitution."  The  bill  gave  the  governor  the  authority  to  "convene 
and  prorogue'"  the  legislative  council  at  his  pleasure.  The  judicial 
officers  were  to  be  appointed  by  the  President.  Trial  b}-  jury  in  civil 
cases  was  restricted  to  cases  involving  more  than  $20,  and  in  criminal 
cases  to  those  wherein  the  death  penalty  might  be  imposed.  The  bill 
was  considered  in  the  Senate  for  six  weeks,  but  the  debate  was  not 
reported.  It  passed  the  Senate  b}^  a  vote  of  20  to  5.  When  the  bill 
reached  the  House  it  was  vigorously  assailed  ])y  members  of  both 
parties.  The  opponents  of  the  bill  did  not  contend  that  the  Constitu- 
tion was  in  force  in  Louisiana.  They  did  not  insist  that  the  inhabit* 
ants  of  the  Territory  possessed  the  rights,  privileges,  and  immunities 
of  citizens  of  the  United  States.  They  did  insist  that  by  the  terms  of 
article  3  of  the  treaty  the  United  States  was  l)ound  to  ifonu<  time  incor- 
porate the  Territory  and  its  inhabitants  into  the  Union,  and  thereby 
bring  them  within  the  Constitution  and  permit  thorn  to  participate  in 
the  Government.  They  called  attention  to  the  fact  that  the  popula- 
tion consisted  of  Americans,  Frenchmen,  Spaniards,  and  Creoles — 
civilized.  Christianized,  intelligent  people — and  urged  that  it  was  safe 
and  advisable  to  permit  them  to  participate  in  the  government  of  the 
Territory  to  the  limited  extent  of  electing  the  members  of  the  legis- 
lative council  and  thereby  familiarize  themselves  with  our  system  of 
self-government.  The  unlimited  power  conferred  upon  the  President 
and  the  authority  given  the  governor  were  denounced  in  unmeasured 
terms. 

Mr.  Lei  I),  of  Pennsylvania,  an  extreme  Democrat,  took  exception  to 
the  word  **  prorogue,"  and  denounced  the  power  of  the  governor  to 
prorogue  the  council  as  *' royal."     (Annals  of  Congress,  1S(>3,  p.  1056.) 

Mr.  (xregg,  of  Pennsylvania,  said: 

He  wari  opi)o.se<l  to  tlie  jK>wer  it  gave  the  President  to  appoint  tlie  niein])er8  of  the 
legislative  coiincil.  It  ap{)eare<l  to  liim  a  mere  hurlej^iiue  to  say  they  shall  be 
appoiute<l  l»y  the  President.     (Annals  of  Congress,  1S03,  p.  1055.) 

Mr.  Varnum,  of  Massachusetts, 

Was  of  opinit)n  that  the  bill  provided  such  a  kind  of  government  as  ha<l  never  l)een 
known  in  the  United  States.  He  thonght  sound  policy,  no  less  than  justice,  dictated 
the  i>ropriety  of  making  provision  for  the  election  of  a  legislative  Ixniy  by  the  peo- 
ple,    Tliere  was  not  only  the  common  obligation  of  justice  imposed  upon  Congreaa 
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to  do  tliis,  but  they  were  >>oiinrl  by  treaty,  Tbe  trejity  makes  it  nhligatory  nn  the 
Unile<i  Stalt*H  t*j  ailmit  lht»inlial*itiiiits  of  Louiniaiia,  aM  hhih  lu*  [irtHi^iltle,  1**  tb*M^iijoy* 
merit  of  all  tbe  rij^ht?,  a^lvaiitapes,  ami  immunities  of  Htiztms  uf  the  United  SlJiteo. 
{Annahi  of  Conjn-es's,  1S<13,  p,  ia%, ) 

Mr,  Lyon,  of  Kentucky,  vehemently  opposed  the  seleetion  of  the 
legftslative  eouiieil  by  up|>ointmetit,  Siieh  a  governnient,  he  declared, 
reduced  the  inhabitants  to  ''slavery^'  and  ^iiive  Jefferson  the  power;?  of 
Bonaparte.     (Annals  of  i'ontrress,  ISUH,  pp.  lurj*f-l(>0O, 

Mr.  Campbell,  of  Tennessee,  said  of  the  bill: 

It  reiilly  e?*tabli?'h(^  a  I'omplete  de.«|M>tif<m;  h  doe**  imt  evince  a  tingle  tmit  nf  lih- 
ertyi  it  dm^H  not  i  imferom^  jsinj^lt''  ripflit  to  whirh  they  are  entitled  under  the  treaty; 
it  thn^n  imt  extettd  tr*  them  the  l>€-nefit>*  of  the  Pe<.lenil  Conptitutionp  or  declare  when, 
hcTeafter,  they  shall  receive  them. 

Mr,  Campbtdl  Ijelieved  that  the  inhabitants  possessed  tht*  ri^^ht  to 
particiiMto  in  the  govenmient,  independent  t^f  the  Constitution,  and 
that  sjiid  right  was  limited  only  by  their  intelliifeiH-e  and  ability  to 
exercise  it.  lie  lielievcd  the  irdiabitants  of  Louisiana  weiv  suiliciently 
informed  as  to  the  workings  of  our  (lovernment  and  devoted  to  the 
principh^s  of  civil  liberty  to  be  allowed  to  exercise  the  elective  fran- 
ehisi*  in  selecting  thf^  legislative  e*ain(*il.  (Ainials  of  Congi'ess,  ISOH, 
pp.  lO+iH-lOrH.     See  also  amendment  offered  by  Campbell,  \x  H>7S.) 

Mr,  Jackson  could  rjot  agree  that  the  inhabitants  of  Lnuisianii  were 
nut  qualifi^'d  U*  receive  a  free  governiuent,     lie  sjiid; 

It  is  urge<l  t»y  i^entlemcn  that  we  ouirht  to  jt;ive  in  ihiw  |i»»iipl**  h'lit?rty  by  degi'eea. 
I  VK'lieveT  bowever,  tliere  is  nu  danjjer  of  jirivinfj;  tla^ii  tno  nmrh  «>{  ii;  and  I  am 
anwilliii^  to  tarni*'li  the  natiomil  ehanieter  by  hanetiunin^'  the  detestable  enlmnny 
that  man  i?j  not  lined  i**v  fret*<ioni.  Wliat  will  the  w<irld  j-ay  if  ne  wmeti*iii  this  nHn- 
eiple?  They  will  .«ee  we  po«Je>iH  the  jirineii>le  o(  deHpnliMm  nnd«^r  the  gar! i  of  rejmb- 
lieans,  and  that  we  are  innineere,  with  whatever  !*olemnity  we  may  dechire  it^  in 
pnnmiineinj:  all  men  e«|tmL  They  will  ti'll  um  that  we  have  eniiihatically  deilare<l 
to  the  American  i>eople  and  to  the  world,  in  oiir  first  aet  evineive  of  emaneii>attoa 
fruai  the  tyninny  itf  England,  that  all  men  are  e<jnab  and  that  all  governnTeiita 
derive  their  rightful  pHjwer  frL*nj  itie  eonsenl  of  the  g<>verned,  and  that  mitwith- 
standing,  when  the  (M'ea-sion  offers,  we  exereiae  det^jKjtie  [xtwer  under  the  pretext 
that  the  people  are  nnable  t^i  govern  tliem^ vet*,     ( Anjjals  of  Congre^^M,  ISIK)^  p.  1071* ) 

Mr.  Sloan  said: 

I  wi\^  y<??<i**rday  alMjnt  la  riBe  tu  expresf*  my  disapprobation  of  the  section  now 
nnder  eonsidemtion,  and  my  eorirern  mi  hearing  m*iititiienl8  adduced  hi  supjHjrt  of 
it«  priiM'i[>le,  w hieb  1  eon!*itler  ii**  repugnant  to  justice  and  nnnjd  polie.y  a»4  fn«*t  m  to 
tire,  or  darkne^iH  to  light,  when  itiy  friend  from  Tennessee  (Mr.  t?.  \V\  t'ampl>ell) 
rose,  and  in  f^o  elear  and  explieit  a  manner  oppo?*ed  the  bill  and  exp^jsed  it,*?i  unjuist, 
impolitie,  dangerous,  and  de.*^]«otic  prim-ipte,  that  nothing  appe-ared  neees^ry  to  be 
ad*letl;  after  w  hieh  I  tlattered  my^e^lf  no  further  attemptH  wonid  fje  made  to  support 
8  prineiple  subvert^ive  of  the  ijialieiiable  rigbti<  of  man^  but,  to  njy  PurjiriBe,  1  hear  a 
repetitiojj  of  ^jcniimentw  urgeil  in  favor  of  tbiJ^  prineiple. 

Here  let  nu'  ask,  Can  anything  lie  nn>re  repugnant  to  the  principles  of  jngt  govern- 
ment; ejui  anything  be  more  dei^fMjfk'  than  for  a  [tres^ident  to  apjxjint  a  governor  ami 
legitftative  eouneil,  the  governor  having  a  negiitive  on  all  their  attf*,  and  iHJwer  to 
prorogiie  them  at  pleasure?  Wliat  lil»erty,  what  power  la  here  vested  in  the  iieople? 
(AnnalB  of  Congre^^.^  1803,  p.  1074.) 
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In  ^support  of  the  bill,  Mr.  Eustis,  of  Massachusetts*,  said: 

It  ia  extremely  diflirult  to  fonn  any  pystem  of  jrovernment  for  this  Territory  with 
our  ideas  (»f  civil  lil>erty  under  the  Constitution  of  the  I'nite<i  States.  It  appears  to 
me  that  l)t»fore  we  detenuine  the  principle  on  which  the  council  is  to  be  formed  it  is 
necessary  distinctly  to  un<len>tand  the  penius,  the  manners,  the  <lisposition,  an<l  the 
state  of  the  i^eople  to  Ik*  goveme<i.  The  treaty  has  \ieen  resorted  to  by  my  colleague 
to  show  that  they  an*  entitk»<l  to  elevX  their  own  lejristature.     It  says: 

**The  inhabitants  of  the  ct^ied  territory  shall  Ihj  incorixjrated  in  the  Union  of  the 
Unite<i  States,  an<l  admitte<l  as  soon  as  possible,  acconling  to  the  principles  of  the 
Federal  Constitution,  to  the  enjoyment  of  all  the  rights,  a<lvantage8,  and  immunities 
of  citizens  of  the  T^nite<i  States." 

Are  the  people  of  lx>uisiana  ailmitted  at  this  time  or  not,  with  all  the  rights 
of  citizens  of  the  IJnit<»<l  States?  The  answer  to  this  inquiry  will  lead  to  a  right 
decision  of  the  (juestion  under  discussion.  If  they  are  so  admitted  they  are  entitled 
to  all  the  rights  (»f  citizens  of  the  United  States.  And  if  they  are  thus  entitled  there 
remains  another  incpiiry:  Artvthey  quaHfie<l  from  habit  ami  from  the  circumstances 
in  which  they  are  i)laced  to  exercise  these  high  privileges?  If  they  are  lM)th  entitled 
and  qualified  to  enjoy  them  we  can  have  no  hesitation  in  pninouncing  the  bill 
groundtHi  on  a  wrong  i)rin<-ii)le,  that  it  ought  to  ln^  rejecte<l,  and  another  a  bill,  of  a 
far  different  naturt*,  l>e  intHnluced  in  its  room.  But  1  <lo  not  consider  the  subject  in 
this  light.  The  iHH:)i»le,  in  my  opinion,  are  at  present  uni»rei>are<l  for  and  undesirous 
of  exercising  the  el<M*tive  franchise.  The  first  object  of  the  (Tovernment  is  to  h*Dld  the 
country.  How?  By  protecting  the  ixK)ple  in  all  their  rights,  and  by  administering 
the  government  in  such  a  manner  as  to  prevent  any  (lisagn»ement  among  them,  to 
use  no  other  term.  SupiK)se  the  jHwple  calUni  ujM)n  to  irlux>se  those  who  are  to  make 
laws  for  them,  does  the  informatiim  we  i)OsseRs  justify  the  l)elief  that  this  privilege 
would  Ik*  so  exercisetl  jis  to  conduce  to  the  i>eace,  happine.*is,  and  tranquillity  of  the 
country?     1  ai>prehend  not. 

******* 

The  government  laid  <lown  in  this  bill  is  certainly  a  new  thing  in  the  United  States; 
but  the  iK'ople  of  tliis  country  differ  materially  from  the  citizens  of  the  United 
States.  I  HiH'ak  of  the  character  of  the  jK^oplcat  the  i)resent  time.  AVhen  they  shall 
Ix*  better  ac<iuainted  with  the  principles  of  our  (iovernmeiit,  and  shall  have  liecome 
desirous  of  juirticipating  in  our  privileges,  it  will  be  full  time  to  extentl  to  them  the 
elective  fnuichise.  Have  not  the  House  been  informed  from  an  authenti<r  source, 
since  the  cession,  that  the  provisions  of  our  institutions  are  inappli<"ab]e  to  them?  If 
so,  \Nhy  attempt,  in  pursuit  of  a  vain  theory,  to  extend  political  institutions  to  them 
for  which  they  are  not  prepanMl?  I  am  one  of  those  who  U'lieve  that  the  principles 
of  civil  liln-rty  <au  n<>t  suddenly  ]»e  ingrafted  on  a  i>eople  ae<'ustome<l  to  a  regimen 
of  a  directly  ojfposite  luie.  Tlie  approach  of  such  a  people  to  lilnTty  must  lx»  gradual. 
I  believe  them  at  present  totally  nn<iualitied  to  exercise  it.  If  this  ojjinicm  be  erro- 
neous, then  the  principles  of  the  bill  are  unfounde«l.  If,  on  the  contrary,  this  o[)inion 
is  .«ound,  it  results  that  neither  the  powtT  given  to  the  Pn*si<lent  to  ap[K)int  the 
menihersof  the  <*oun<il  or«»f  the  governor  to  prorogue  them  an?  unsafe  or  unnect»ssary. 

The  extension  of  the  elective  francliise  may  ln'  considered  by  the  j>eo{)le  of  Loui- 
siana a  burden  instead  of  a  U*netit.  T  have  understood  there  is  none  of  that  eijuality 
among  them  which  exi>ts  in  the  United  Stales;  grades  are  there  more  highly  marked, 
and  they  may  deem  it  rather  a  matter  of  npj>ressi(»n  to  extend  to  them  the  privileges 
which  we  deem  inestimable,  and  with  the  valuetif  whieh  W(«  have  been  long  familiar. 

Befon*  we  decide  this  prin<*ij»le  it  is  absolutely  necessiiry  to  consider  the  relation 
of  these  {KMiple  to  the  Unite«l  States.  1  consider  tluMu  as  standing  in  nearly  the 
same  relation  to  us  as  if  they  were  a  con(|Uered  <*ountry.  r»y  the  treaty  they  are,  it 
is  true,  entitle<l  to  the  enjoyment  of  all  the  rights,  advantages,  and  inmunntiea  of 
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rftizen?  of  the  Uniteti  Statef*  anr]  to  he  im^trpnrnttNl  into  the  Uni<m  sm  won  as  f^ossi- 
ble,  acrDnlinjf  to  \he  prinripleH nf  tlie  Fixleral  Coii?ititiitii;>ii.  But  ciiii  they  U'  H<iiiiitt4^.l 
now?  Are  they  at  thi*^  rnomt^nt  fo  a*hnitftMl?  If  not,  they  are  iitit  entitUnl  to  these 
rights;  btit  if  they  were  I  should  dtjubt  the  proj>riety  of  extendi iuff  theui  to  them. 

If  the  present  pmvisiouH  of  the  bill  are  carried  into  effeet  there  will  l>e  mor^ 
gecurity  thrtii  will  arise  under  the  tiiotion  of  my  colleiifrue.  It  is  very  natuml  add 
hi»uorrthle  t-o  gentlemen  of  liK^ral  mi  nils  to  Ix?  desirouH  tif  extendin^r  tn  thiw  IK^oJlle 
tilt*  privilepep  enjoyed  by  our  own  t-ittzenH,  but  Hentiiiientp  of  this  kind,  however 
liberal  anil  pniii^worthy,  may  Lm^  earrie<l  in  the  faee  of  faet^  and  may  ofiemte  injuri- 
oufily  OQ  thuee  tliey  are  intende«l  to  tieiietit. 

Up»on  tiie  whole,  as  the  bill  only  pnrfiorts  to  provide  for  a  temptirary  ^ovemiiient, 
and  a*«  in  the  eoursc*  of  a  year  we  shall  have  more  information  rej^pt^eting  the  4'oun- 
tT\%  when  it  will  be  in  our  power,  in  I'ase  ,sucli  information  jshah  justify  it,  to  extend 
all  the  privilegeji  which  >^*ntlenjeii  Keem  i«(  ih/siroiig  of  doin^i  1  hofx^  the  conunitte© 
will  not  ri«e  or  agret^  to  strike  out  thiH  8t!ctiou,     (Annals  of  Congress,  18{Ki,  pp. 

Mr.  Holland^  replying?  to  Mr*  Jackson,  naid: 

Ab  my  ideas  are  very  different  froiFi  those  of  ttie  jjentlenian  who  hai*  preceded  me, 
and  aa  1  do  not  believe  that  either  i>olicy  or  moml  obligation  reeoumiends  the  adfjj>- 
tion  of  a  syetem  snrli  as  he  ha-n  avowc*!  to  K^  projH^ir,  I  will,  tJi  a  few  w<>r*lH,  t<fate  the 
t«entiments  I  entertain.  I  do  ntit  view  thit^  diwus^ion  a«  invnlving  the  que^tioii 
whether  the  i>eople  of  UuiiHiana  ?jhall  be  admitted  into  the  Cuited  Stiite!<.  Thei 
ttuly  ijue-stion  xa  whether  we  f^hall  extend  to  them  the  right  of  frt^*  Huffrage  in  ita 
fulie^t  extent  and  Butdi  as  ii?  enjoy***!  by  the  people  of  the  United  Stalet*.  (ientle- 
men  in  favor  of  striking  out  thi«  sei*tion  seem  impnn^se*l  with  the  idea  that  every 
gi^ntlenian  friemlly  to  the  seetion  \»  in  favor  of  an  ab^dnte  tk^potism,  in  inimical  to 
their  right**,  i>t  de?*irou8  of  making  the  ptHJiile  id  Ltiuisiana  slave*^.  They  take  the 
gniuml  that  if  we  deny  them  tluK  right  we  deny  them  everything;  but  there  is  a 
wide  difference  Ixi^tween  denying  tliem  the  privilege  of  eleetion  and  extending  to 
them  other  high  [vri^  ilegi*?*,  moiv,  (M^rhaj!?',  than  they  are  eapiible  of  enjoying.  Thie 
law  will  extejid  to  iheiu  the  |»rivilege**  of  !J1  ac-tw  of  the  Tnited  State?*  to  which  tlvo 
freemen  of  the  UnitcHl  State?^  are  f^uhject.  in  thij^  nothing?  iientlemen  say  they 
ought  not  to  l>e  sul>ji^'te<l  liut  to  law«  of  their  own  making,  hut  the  vvlmle  frujne  of 
tluH  bill  contradiet.M  the  a.^rtertion,  itn  it  princijwilly  cctusistw  in  iniiK»Hing  laws  whieb 
the  i^t'ople  never  made  or  ouglit  to  participate  in  making.  Will  the  gentleman  take 
the  liroad  ground  that  people  nhonld  never  lie  gc» vera e<!  hut  liy  lawj<  of  their  nvs^n 
niaking?  Tlii.s  in,  indeed,  the  anmunt  of  the  argument,  anil  proving  too  much  it 
pnnea  nothing,  Mr  ILj^icl  Ik*  ljelieve<l  the  jw^iiple  «d  St,  l>omingi>  who  hud  been 
alluded  to»  not<]uali(itHl  to  support  afreegf»vernnient,  not  fKjst*i*j^ed  of  Kidiicienl  knowl- 
edge, I*t^>[de  who  never  had  an  opportmuty  to  obtain  knMwle<lgecan  nut  be  HupjKtsed 
to|iow<e>JH  it,  and  ni>  kind  ni  knowledge  wan  more  ditticnlt  to  obtaiJj  than  that  which 
<jiuditie<l  men  to  Ije  legi?*Uitort?.  Can  gentlemen  (•(►nceive  the  iwxjple  of  LoniHiana,  who 
have  juHt  thrown  off  their  ehaine,  (jnalilieil  tti  niake  laws?  Under  the  lateHyHteni  the 
jteople  hatl  no  amceru  in  the  tTovernment,  and  it  was  even  eriminal  fc^r  them  to  ci»ncem 
theniselve>i  with  it;  they  were  ,^et  at  a  diHttmce  from  the  Oovernnient,  and  all  n*<juired 
fn>m  their  handfti  was  tr*  Wt>a«Hj  ve  and  ohediiiit.  Can  it  f»e  «npf>oHe*l  f*uch  a  [x^ople  made 
theeubjeet  of  governmeni  their  ntudy,  or  can  it  Ik*  pn\sumed  they  know  anything  alKjut 
the  prijici|>k^  of  the  t  jtUMtilution  lA  the  Cnited  Statej*?  Would  ijei^on*^  thuw  eleete<l 
l>e  of  any  service  to  the  Hovennnent?  So  far  from  Inntig  an  a^>i>tant'e,  they  would 
t>e  an  inemnbrance.  Why,  then,  impoN^  thin  hnrden  upon  tliem?  The  objw  t  of  this 
bill  16  to  eJttend  the  laws  of  the  United  States  over  Louisiana,  not  to  enable  the 
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people  of  I/)ui8iana  to  make  law?.  Thisi  extennion,  00  far  from  1)eing  an  act  of  dci 
potiHii),  will  l)e  an  im|K)rtant  privilege.  If  the  lawp  of  the  LTnite<l  States  were  founde 
in  injiiHtice  they  niijjht  have  some  right  to  com])lain,  hut  we  only  apply  to  them  law 
by  whi<:h  we  oureelves  consent  to  be  governeil.  (Gentlemen  say  if  we  deny  the  rigb 
of  Hc»lf-g(»vernnient  we  deny  everything.  But  l)pfore  they  are  pennitted  to  make  law 
ought  they  not  to  undei-ntand  what  hiw  is?  If  we  give  iH)wer  to  the  |)eople,  will  the 
not  chooHe  iwrnonH  uh  ignorant  as  themselves?  It  is  a  fact  that  many  of  the  ni« 
resi)e<'table  (rharacters  in  the  c^onntry  conceive  the  princijile  of  self-government 
meni  bubble,  and  they  will  not  consider  themselveH  aggrieve<l  if  it  is  not  extended  t 
thcni.  I)o<'H  the  history  of  nations  show  that  all  men  are  c^{)able  of  self-government 
No  such  thing.  It  shows  that  none  but  an  enlighteiuHl  and  virtuous  people  ar 
capable  of  it;  and  if  the  i)e<Ji)le  of  lx)uisiana  art*  not  sufficiently  enlightened,  they  ar 
not  yet  prepan^l  to  rtreive  it.  If  this  l)e  the  case,  the  aiyuments  of  gentlemen  ar 
incon<rlusive.  They  an?  not  prejMireil  for  self-government.  For  what  are  they  pn 
pare<l?  To  remain  in  a  ])assive  state  and  to  receive  the  blessings  of  good  laws;  an< 
re(;eiving  thes*',  they  have  no  reason  to  com]>lain. 

Wh(;n  the  iHM)ple  understand  the  value  of  laws  equally  an<l  im|)artially  adminii 
tere<l,  and  Ix^gin  to  feel  ati  attachment  to  the  rnite<l  States,  and  to  inijuire  into  th 
principles  of  fn»e  government,  it  will  Iw  time  enough  to  give  them  the  electiv 
franchise*.     (Annals  of  Congress,  18().'3,  pp.  1072-1073.) 

A  majority  of  the  Hoaso  refused  to  support  the  President's  bill,  am 
ameiid(»d  it  so  as  to  authorize  the  inhabitants  of  Ix>uisiana  to  elect  th( 
menil)ers  of  the  legislative  council.  The  Senate  refused  to  concur,  am 
the  outcome,  as  stated  in  the  Annals,  was: 

It  may  not  Ik>  unsatisfactory  here  to  state  that  the  bill,  as  finally  passed,  is  limite 
in  duration  to  one  year  from  the  1st  day  of  OctoU'r  next  (when  it  is  to  take  effect 
and  tlienct*  to  the  end  of  the  next  session  of  (\>ngn»ss.  It  din^'ts  the  appointmen 
by  the  President  of  u  governor,  to  hold  his  office  for  four  years;  the  a]){X)intmen 
annually  of  a  legislative  council,  eom{)OHed  of  inhabitants  of  l^uisiana,  and  th 
ap{K)intment  of  judges.  It  will  l>e  ]XT(vivtHl  that  the  principle  of  the  Senate,  with 
holding  for  the  pn»sent  the  right  of  suffrage  from  the  iK.M)ple  of  l^misiana,  prevailed 
BubjtMtt,  however,  to  the  limitation  of  tiuie  introduced  in  the  bill  by  the  House  0 
Repn's«'ntativt»s.     ( Annals  of  Co ngrt»ss,  ISOli,  p.  12.S0.) 

Ill  1S()4  Jetferson  was  a  candidate  for  reelection  to  the  Presidency 
The  course  pursued  by  his  Administration  in  the  accjuisition  and  gov 
ernment  of  Louisiana  was  submitted  to  the  people.  •Jetferson  receiver 
162  eloctonil  votes  out  of  176,  while  in  1801  he  received  but  73  ou 
of  i:^S. 
]  In  th(^  Ninth  Con^^ress  (1805)  the  opi^xsition  to  Jefferson  could  muste: 

i  onU"^  7  Senators  out  of  34,  and  25  Representatives  out  of  141.     Thi 

extxMit  of  his  triumph  is  thus  described: 

From  the  St.  Marys  to  the  Potomac  and  the  Ohio  every  electond  voice  was  givei 
to  Jefferson.  With  some  surprise  the  public  learne<l  that  Maryland  gave  2  of  1 
votes  to  (/.  ('.  Pinckney,  who  received  also  the  3  votes  of  Delaware.  This  littl< 
State  (»ven  went  luick  on  its  imth,  repudiattsl  (.'lesar  A.  Kcxliiey;  and  returned  t< 
it«  favorite,  Hayanl,  who  was  sent  by  a  handsome  niajority  to  his  old  seat  in  th< 
IIoum;  of  KeprestMitatives.  Broken  for  an  instant  only  by  this  slight  check,  the  tid 
of  l)em<M-ratic  triumph  swept  over  the  States  of  Pennsylvania,  New  Jersey,  and  Ne^ 
York,  and  burst  u|x>n  Couuecticut  as  though  Jefferson's  lioin;  of  dragging  even  tha 


state  from  it**  mnuriuiZf*  were  at  length  to  \w  realizt^l.  With  diffirulty  tho  Cnnnet^ti- 
cui  hienir«^hy  belli  itn  own,  an<l  with  lie.Himir  after  the  torrent  psiiHseil  hy  it  lfM>ke<l 
atxHit  and  foiin<l  it^ielf  alone.  Even  Ma,*H«iiehnsettH  eju^t  29,310  votes  fnr  Jefferson, 
against  25,777  for  Pinekney. 

At  the  clone  of  f*iiir  years  «»f  ailnjinis^tratiun  all  Jeffertion*H  hopes^  were  fiiliille<i. 
He  hiiii  iitmihilatt*<l  o[»|Mi^ition.  Tht*  shin<lerj^  of  tlie  Fe^leralifit  prenn  helj^^l  l<>  show 
thai  lie  wa4«  the  i<lol  of  foiir-fifthsa  of  the  nation.     (AilarnH***  Hi^tory^  vttl.  2,  p.  20L) 

The  EiiJfhth  Contfress,  in  which  ofcurred  the  two  dclmtL^t*  vn  Lau- 
isiHtia,  wiL"*  romjxisrd  of  Federalist.s  and  Stato  rifj^hts  men,  striet  eoti- 
8tnn*tionists  und  lilienil  coiistructiunists,  extreiinsts  and  rotiMervsitives 
of  Vioth  pai*tit»H  and  schools.  Yet  all  ai*"iTH»(l  that  the  newl}"  m*qiiired 
territory  euuld  not  beeome  ineorpornted  into  the  Tnit^d  States  or 
hound  and  benefited  hy  the  I'onstitotion  except  by  leo-islative  action 
of  Conj^resi^,  As  to  the  government  of  such  territory  little  doul>t 
wa.s  expre.ssed  as  to  the  right  of  Congress  to  govern  it  m  a  colony. 
The  serious  doubt  arose  as  to  the  right  of  the  nation  to  ever  gov^ern 
it  in  any  other  way. 

THE  COHTBOVERflY  BETWEEK  AFDREW  JACKSOK.  imiTAEY  aOVEENOR  OF 
FLORIDA.  AND  JUDGE  FEOWINTIH,  ITKITEB  STATES  JUDOE  FOR  THAT  TERRI- 
TORY, AS  TO  THE  CORBECTITEae  OF  THE  DOCTBIKE  OF  EX   PROPEIO  VIGORE, 

When  the  Tuited  States  act  pi  i  red  East  and  West  Fh>rida  the  Liui- 
isiana  law  wa.s  taken  for  a  model  aini  the  govenunent  of  Fh^rida  wiu? 
the  .same  as  had  been  that  of  Louisiana.  Monroe  was  President,  and 
he  followed  Ji'tferson's  example  and  acted  npou  Jefferson's  advice. 
When  the  Florida  hill  was  pending  in  Congress  an  amendment  was 
otfered  providing  as  follows: 

That  all  the  iirinriple^  of  the  Tuitetl  States  Cnnstitiition,  for  the  Pernrity  of  ei\il 
and  reii^rion.H  free*loin,  and  for  the  H^ecurity  iA  prof»erty,  and  the  ^lerednenp of  rights 
to  thin^rt*  in  aetion;  and  all  the  prohiliitionK  tn  letfiHlation,  as  well  a^  with  renpeet  to 
Conrrei's  an  the  leKis^latnres  of  the  Slata'*^  l*e,  and  the  mnie  are  herehy  declareti  to 
tK*,  apjilieahle  lo  the  salii  Territory,  aa  paramount  acta.  (Annals  of  Cong.,  Ist  sess.p 
17th  C%mi:.,  voL  2,  p.  13740 

This  amendment  was  voted  down.  In  opposiDg  the  amendment 
Mr.  Kliea,  speaking  for  the  Administration,  said: 

The  jieopleof  Florida  (except  eitizensof  the  United  Statepwho  may  have  rem ove<l 
there  either  ten3]M»rarily  or  [sennanently  f  know  little  r*f  our  CVmstllution  and  lawsi; 
to  thr>ii<»  they  are  stranjjei'*'.  Many  jirineipleH  of  ttu'  ConHtitiition  of  the  United  States 
ppfpiire  law8  of  the  United  Stalest  to  earry  them  into  ojiemtion.  *  *  »  Tliat  the 
Ci»n>iftitiUion  of  tlie  Unilefl  States  ^hall  *ditain  anri  have  full  force  and  effect  in  a  terri- 
tory not  inelwlHl  xvithin  the  lionnd^  and  limitj^  of  the  territorie?i  of  the  old  thirteen 
States,  or  either  of  theoi,  hnt  wiiirh  ha^  In^en  ae<jiiiretl  hy  trti'aty  from  any  foreign 
jKtwer  8ini'e  the  adoption  of  tlmt  ( 'onstitntion,  and  that  the  intvaliitantsof  pnth  terri- 
tory latia  II  Ih?  entitled  to  all  ttie  rights,  privilejres,  and  innnnnitieH.  panetioned  and 
confirmed  In  the  t'onstittitlon  t<i  the  eitixem^  of  the  Unite^l  Slatefj;  it  apiiearw  m-ees- 
sary  and  i-onifistent  with  the  l'on!?titntion  of  tlie  United  States  that  the  ,wovereign 
people  ahall,  hy  the  Congress  of  the  United  States,  enaet  laws  preparatory  to,  and 
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declaratory  of,  the  admission  of  such  territory  to  a  participation  of  the  rights,  etc, 
derived  from  the  Constitution,  and  afterwards  to  be  admitted  a  State  of  this  Union 
on  the  same  footing  as  one  of  the  original  States;  the  people  of  such  new  State  will 
then  have  their  full  representation  in  l)oth  Houses  of  the  Congress  of  the  Uniteil 
States,  an<l  then  the  Constitution  of  the  Uniteil  States  is  in  full  oix^ration  in  and  over 
such  new  States  as  it  is  in  one  of  the  original  States.     (lb.,  ]).  1875.) 

Next  an  amendment  was  offered  to  authorize  the  people  of  Florida 
to  elect  their  legislative  council.  This  amendment  received  only  15 
votes,  and  was  lost.     (lb.  p.  1377.) 

The  bill  passed  without  amendment  and  was  approved  by  President 
Monroe.     The  following  is  Benton's  comment  on  the  incident: 

This  j)rompt  rejection  of  Mr.  Montgx)niery's  pro|K>sition  shows  what  the  Congress 
of  1822  thoujrht  of  the  right  of  Territories  to  the  enjoyment  of  any  i>art  of  the  Consti- 
tution of  the  Unite<l  States.  *  *  *  The  only  question  Iwtween  Mr.  Montgomery's 
proposition  and  the  (!lause  already  in  the  bill  was  as  to  the  tenure  by  which  these 
rights  should  Iw  held — whether  under  the  Constitution  of  the  United  States  or  under 
a  law  of  Congress  and  the  treaty  of  cession,  and  the  dwision  was  that  they  should 
l)e  held  under  the  law  and  the  treaty.  Thus  a  <lirect  issue  was  made  between  consti- 
tutional righti*  on  one  hand  and  the  discretion  of  Congress  on  the  other  in  the  gov- 
ernment of  this  Territory,  and  decideil  promptly  and  without  <lebate  (for  there  was 
no  siHHJch  after  that  of  Mr.  Rhea  on  either  side)  against  the  Constitution.  It  was 
tantamount  to  the  express  declaration:  "You  shall  have  these  i)rinciples  which  are 
in  the  Constitution,  but  not  as  a  constitutional  right  nor  even  as  a  grant  under  the 
Constitution,  but  as  a  justice  flowing  from  our  discretion  and  as  an  obligation 
imposed  by  the  treaty  which  transferred  you  to  our  sovereignty."  (Benton's 
Abridgment,  vol.  7,  p.  295,  note.) 

Andrew  Jackson,  then  a  major-geneml,  was  appointed  governor  of 
Florida  under  this  bill  and  authorized  by  the  President  to  exercise  all 
the  |X)wers  theretofore  possessed  by  the  Spanish  governors  of  Elast 
and  West  Florida  and  in  addition  the  powers  of  the  captain -general  of 
Cuba  and  the  iiitendant  of  Cuba.  Jackson  wcMit  to  Florida  and  pro- 
ceed(»d  to  exercise  these  ix)wers  in  the  style  for  which  he  is  still  famous. 
As  a  legislature  he  (»nacted  many  laws,  some  of  which  were  afterwards 
rep(»aled  by  Congress;  as  the  supreme  court  and  chancellor  of  the 
Territory  he  heard  and  determined  many  easels  >)oth  at  law  and  in 
equity,  and  as  the  chief  executive  or  governor  he  extended  his  authority 
to  issuing  orders  expelling  certain  inhabitants  from  the  Territory. 

Shortly  aft(M'  Jackson  assumed  control,  a  matter  arose  which  squarely 
raised  th(»  question  as  to  whether  the  Constitution  followed  the  flag 
into  Florida. 

Jackson  learned  that  a  Spanish  military  officer  named  Sousa  had  in  his 
possession  and  n^fusc^d  to  surrender  certain  documents  relating  to  the 
claims  of  a  private  individual  to  an  estate.  Jackson  issued  an  order 
recjuiring  th(»  delivery  of  these  documents  to  the  American  authorities. 
Instead  of  complying  with  the  order,  Sousa  consulted  the  commander 
of  the*  Spanish  forces.  Colonel  Callava.  who  instructed  him  to  turn  over 
the  documents  to  the  steward  of  the  Colonel's  household;  which  instruc- 
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tion  was  obeyed.  When  Jackson  learned  of  this,  he  caused  the  three 
Spanish  officers  to  be  seized  and  thrown  into  prison,  searched  the  house 
of  the  Colonel,  and  found  and  retained  the  documents.  This  action 
created  a  sensation,  and  a  great  crowd  of  people  marched  to  the  resi- 
dence of  Judge  Fromentin,  the  United  States  judge  of  the  Territory, 
to  whom  application  was  made  for  a  writ  of  haheaa  carpiis.  The  United 
States  judge  issued  the  writ.  When  the  writ  was  served  on  Jackson 
he  refused  to  obey  it,  on  the  ground  that  Congress  had  not  extended 
the  Constitution  and  laws  of  the  United  States  to  Florida.  He  also 
ordered  Judge  Fromentin  to  appear  before  him  for  contempt.  The 
judge  insisted  that  the  inhabitants  of  Florida  were  entitled  to  the  writ 
of  haheas  corpiui  by  virtue  of  the  treaty  which  guaranteed  them  the 
privileges  and  immunities  of  American  citizens,  and  also  because  he 
thought  the  Constitution  and  laws  of  the  United  States  were  in  force 
in  Florida.*     In  reporting  this  to  the  President,  Jackson  says: 

If  it  be  not  sufficient  to  strike  him  from  the  roll  of  judges,  I  must  say  that  igno- 
ramre  of  law  is  no  objeetiim  against  anyone's  holding  a  judicial  station.  Judge  Fro- 
mentin was  representeil  io  me  to  be  no  lawyer,  ♦  *  ♦  but  I  could  not  have 
forme<l  such  an  idea  of  his  want  of  legal  knowledge  as  this  transaction  displays. 
(Annals  of  Cong.,  Ist  sees.  17th  Cong.,  vol.  2,  p.  2300.) 

In  the  same  report  Jackson  also  says: 

The  lecture  I  gave  the  judge  when  he  came  before  me  will  I  trust  for  the  future 
cause  him  to  obey  the  spirit  of  his  commission,  aid  in  the  execution  of  the  laws  and 
administration  of  the  Government  instead  of  attempting  to  oppose  me. 

Judge  Fromentin  appealed  the  controversy  to  Washington.  This 
is  what  he  wrote  to  Secretary  Adams: 

The  American  flag,  it  is  true — the  flag  of  liberty — waves  on  our  forts;  a  treachero'us 
sign  in  Flori<ia.     Sir,  the  bohnn  wpax  tree  of  slavery  overshadows  us.     (/?/.,  p.  2381.) 

The  question  now  to  be  decided  is  not  the  insignificant  and  unimportant  question 
of  the  difficulty  between  General  Jackson  and  myself.  It  is  a  question  of  country  or 
no  country,  Constitution  or  no  Constitution,  lil^rty  or  slavery.  The  desix)ti8m 
which  attacks  the  lilxjrty  of  one  of  the  meanest  of  the  inhabitants  of  this  country 
makes  an  attack  u[)on  the  liberty  of  all.  ♦  ♦  ♦  i  speak  not  this  now  with  refer- 
ence only  to  the  present  occasion;  but,  sir,  tyrants  beget  tyrants.  Beware!  {Ibid.y 
p.  2472.) 

In  spite  of  this  distmcted  appeal  President  Monroe  and  his  Secre- 
tary of  Stute,  John  Quincy  Adams,  sustained  Jackson.  Their  decision 
was  comnuuiicated  to  Judge  Fromentin  by  a  letter  wherein  Secretary 
Adams  says  he  is  directed  by  the  President — 

To  inform  you  that  the  laws  of  the  United  States  relative  to  the  revenue  and  its 
collection,  and  those  relating  to  the  slave  trade,  having  been  the  only  ones  extended 
by  act  of  Congress  to  the  Territories  of  Florida,  it  was  to  the  execution  only  of  them 
that  your  commission  as  judge  of  the  United  States  w^as  considereil  and  intended  to 


'For  all  the  document«i  in  the  case,  see  Folio  State  Papers,  2  Miscellaneous,  799. 
The  important  papers  are  in  21  Niles  Register.  For  Fromen tin's  theory  of  his  action, 
21  Niles,  252. 
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apply.  The  President  thooght  the  authority  of  Congrese  alone  competent  to  extend 
other  laws  of  the  United  States  to  newly  acquired  territory.  (Annals  of  Cong.,  let 
sees.,  17th  Cong.,  vol.  2,  p.  2412. ) 

Attention  is  called  to  the  fact  that  in  1821  three  American  statesmen, 
James  Monroe,  John  Quincy  Adams,  and  Andrew  Jackson,  each  of 
whom  was  elected  President  of  the  United  States,  officially  declared 
that  the  Constitution  and  laws  of  the  United  States  do  not  extend 
over  newly  acquired  territory,  exproprlo  vnfore.  and  that  such  exten- 
sion, if  made,  must  be  by  act  of  Congress. 

The  action  of  the  Monroe  Administration  was  not  taken  until  after 
delilwrate  consideration.  The  matter  was  discussed  at  three  meetings 
of  the  Cabinet,  and  the  form  of  the  letter  was  not  decided  upon  until 
several  days  thereafter.  (Memoirs  of  John  Quincy  Adams,  vol.  6,  pp. 
30^5-380.)  At  the  time  this  incident  arose  (October,  1821)  John  C. 
Calhoun  was  Secretary  of  War.  It  is  interesting  to  note  that  he  par- 
ticipated in  the  Cabinet  consideration  of  this  question,  as  then  pre- 
sented, and  that  in  the  Cabinet: 

j  The  opinion  wan  unanimous  that  as  the  only  laws  extende<l  to  the  territory  were 

!  those  r»f  the  revenue  and  agrainst  the  slave  trade,  Fronientin's  jurisdiction  was  eon- 

!  fined  to  them,  and  he  had  no  right  to  isigue  the  writ  of  hal>ea^  corpus.     (5  Adams's 

[  Memoirs,  pj).  .367,  :i68. ) 

1  The  view  finally  accepted  by  the  Cabinet  was  as  follows: 

We  have  acquire^l  a  Spani.sh  province,  heretofore  governed  by  arbitrary  principles 
and  l)y  military  nile.  CVmgres**  harl  not  time  at  their  last  session  to  intnKluce  our 
checked  and  balances!  system  of  government  there.  They  continueil,  therefore,  until 
their  next  HCHnion,  the  ancient  system  of  government;  an<l  all  the  i>ower8  formerly 
exen-iwnl  by  the  supreme  nilers  of  the  province  were  vesti^l  in  the  governor.  The 
military'  was  their  only  exe<-utive.  To  deny  the  governor  the  right  to  command  the 
soldiers  wa**  to  strip  him  of  all  effective  i>ower.  If  citizens  of  the  l'nite<.l  States  went 
into  the  province,  they  must  go  and  abide  there  confonnably  to  the  law  of  the  time 
and  the  place.  Theif  (tin  not  rnrnj  the  fhtuftltution  or  thehnrx  of  thr  VtiHcd  States  there 
with  thr/n.  To  thin  thf.  authffriit/  of  (.\m(jren»  im  alone  coittpetent.  (5  Adams's  Memoirs, 
pp.  :W9,  'MO. ) 

THE  DEBATE  IN  THE  SENATE  OF  THE  UNITED  STATES  IN  1849,  LED  BT 
WEBSTEK  AND  CALHOUN,  ON  THE  PKOPOSITIONS  INVOLVED  IN  THE  TWO 
QUESTIONS— 

i.  Do  t/w  Coufititntimi  and  the  hody  of  lnws  of  the  United  States^ 
ex  propria  r!(for<\  entend  ovtf^r  territory  nev:hj  acquired  hy  the  United 
StatcH? 

2,  Can  the  ConMitation  he  extended  owr  territory  nevUj  acquired  hy 
the  United  Stat^^n^  either  ex  projyrio  vigore  or  by  act  of  Congreas^  prior 
to  the  creation  of  a  State  in  .said  territory? 

The  doctrine  of  the  extension  of  the  Constitution  and  laws  of  the 
United  Stjitcvs  over  newly  iKxiuired  tei-ritory  was  origfinally  promul- 
gated by  John  C.  Calhoun,  at  the  time  a  Senator  from  South  Carolina, 
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in  bis  speech  on  the*  Orc^n^n  tt^rriturinl  hill,  delivered  in  the  Senate  in 
li>4-s,  wherein  lie  said: 

But  I  deny  that  the  taws*  r>f  Mexie<»  iim  have  the  effet^t attribiiteil  tu  them  (that  of 
keeping  slavery'  out  of  New  Mexieo  and  Oilifornia).  As  »iM>n  a.^  the  treaty  he! ween 
the  two  et)untne»  is  ratified  the  sovereignty  and  authority  of  Mexico  in  ttie  territory 
iiequired  by  it  beeouie  extinct  and  that  «jf  the  iJnite<i  Htjiites  is  Bulje^titnted  in  ita 
place,  carryinja:  with  it  the  i^mgtitution,  wilh  its  *«verndint;  «'<»ntro|  uver  all  the  laws 
and  institutiimit  of  Mexico  inconsi**tei»t  with  it/ 

The  treaty  of  peace  with  Mexico  was  prockinied  July  4,  184S.  The 
conditions  then  existin^^  in  Cnliforniii  demanded  the  inniiediate  estab- 
lishment of  a  Territorial  government.  The  niilituiy  government  was 
having'  ditliculty  to  tiiaintain  its  authority,  for  the  discovery  of  gold 
led  to  consUmt  desertit^ns  from  military  service  by  the  soldiers  and 
bi^onght  into  the  territory  a  great  nmnber  of  lawless  persons.  Con- 
gress sat  for  six  mouths  after  the  treaty  had  been  ratified  attempting 
to  provide  government  for  the  new  territories*  4)ut  stich  wore  the 
disti^artions  of  the  slavery  question  that  their  eli'orts  were  unavailing. 
Another  session  was  had  and  was  drawing  to  a  close  with  the  8ame 
fruitless  result.  In  the  closing  days  of  the  session  the  general  appro- 
priation hill  came  from  the  Hotise  to  the  Setaite.  It  was  c*)nsidcrcd 
and  was  ready  to  l^e  returned  to  the  House,  when  Mr.  Walker,  of 
Wisct>nsin,  moved  to  amend  it  by  attaching  a  section  pn>viding  a  tem- 
porary government  tor  the  ceded  territories  and  extending  over  them 
certain  designated  acts  of  Congress.  Subscqiu'iitly  Mr.  Walker,  at 
the  solicitation  of  other  Senators,  modi  lied  his  amenduient  so  a,s  to 
provide  for  the  extension  of  the  Constitution  over  said  territories. 
(Cong.  Globe,  voK  "AiK  \x  'dil.) 

The  announcement  of  the  doctrine  of  the  extension  of  the  C^nistitu- 
tion,  t'x  jm^prh  vif/orth  over  t^^rritory  newly  acfpiired,  opened  an  alarm- 
ing prospiH't  to  the  opponents  of  shivery.  They  feared  that  the 
SuiJrcmc  Court  of  the  United  States  would  snsttiin  the  doctrine  and 
therLdiy  bring  to  naught  the  efforts  made  to  keep  slavery  out  of  the 
Territories.  They  vehennvntly  assailed  the  Walker  aiuendment,  at 
first,  upon  thi*  grounds  of  expediency.  This  placed  them  at  a  dis- 
advantage, for  the  necessity  of  providing  a  government  for  California 
was  obvious.  The  supporters  of  the  Callnmn  doctrine  were  cfjually 
at  a  tlisad vantage,  tor,  \i  the  Constitutiott  extended  over  New  Mexico 
and  Califoi*nia*  ex  pmprio  nigon\  there  was  no  use  in  resorting  to 
Congressional  action  for  the  aceomplishmcnt  of  that  extension.  The 
disetission  t^Mjk  the  rcgtdar  slavery  turn.  That  portion  of  it  which  is 
of  interest  in  connection  wnth  the  application  of  the  doctrine  to  the 
conditions  now  calling  for  consideration,  arose  as  follows: 

Mr.  Lkdl,  of  Tennessee,  otfered  an  amendment  to  the  Walker  amend* 
uient.  providing  for  the  iramediate  creation  of  the  "State  of  Cal'- 


il 


142 

fornia"  by  Congressional  enactment  and  that  such  State,  so  created 
'Ms  hereby  admitted  into  the  Union."  (Cong.  Globe,  vol.  20,  p.  562. 
Mr.  Berrien,  of  Georgia,  a  member  of  the  Judiciary  Committee 
assailed  this  proposal  as  being  in  excess  of  the  powers  of  Congres.s 
since  the  Constitution  did  not  confer  the  authority  to  create  State; 
upon  that  body.     In  the  course  of  his  argument  he  said: 

But  I  put  the  question,  since  it  is  obvious  that  this  whole  subject  wa?  considered 
by  the  convention — since  they  gave  to  Congress  the  power  to  make  rules  and  regula 
tions  for  the  government  of  the  Territories  and  authorized  them  \o  admit  new  States- 
would  they  have  overlooked  the  condition  of  the  people  of  a  Territory,  in  their  tran 
sition  state  from  their  Territorial  condition  to  that  of  a  State,  if  they  had  intended  t< 
invest  Ctmgress  with  power  over  that  subject,  the  power  to  create  a  State?  No,  sii 
It  was  omitteii,  and  purposely  omitted,  in  obedience  to  those  great  and  broad  princi 
pies  by  which  that  convention  was  actuated — to  the  principles  of  popular  sovereignty 
which  Ijelongs  to  everj'  free  jxjople,  which  requires  that  those  who  are  to  constitut 
the  State  are  alone  competent  to  organize  it.  Sir,  this  interpretation  of  the  Consti 
tution  has  ]:)een  veritied  by  the  miiform  usage  of  this  Government  from  the  very  tim< 
of  its  foundation  to  the  present  moment. 

But  the  question  here  is,  whether  the  State  that  is  formed  by  the  people  of  a  Terri 
tory,  with  the  consent  of  Congress,  is  created  by  the  people  or  by  Congress?  An< 
when  that  question  is  examined  by  the  Senator  from  Tennessee  I  think  he  will  fim 
it  can  not  admit  of  a  doubt.  Congress  does  not  form  a  constitution  and  govemmen 
for  the  new  State.  It  authorizes  the  people  of  the  Territory  to  do  this.  If  the  powe 
was  in  Congress,  why  do  they  not  exercise  it?  If  Congress  po8ses8e<l  the  power  o 
creating  a  State,  why  do  they  depute  the  i)ower  to  another  and  not  exercise  it  them 
selves?  Could  they  exen*ise  it?  Could  they  form  a  constitution  for  the  new  Stat 
and  compel  the  people  of  the  Territory  to  accept  it  and  become  a  State?  Sir,  it  wa 
under  the  conviction  of  a  total  want  of  power — in  ul)edience  to  that  principle  of  fr© 
governments  that  it  l)elongs  to  the  people  who  are  to  form  the  State  to  frame  th( 
constitution  which  is  to  regulate  the  action  of  that  State.  ( Appendix  to  Cong.  Globe 
vol.  20,  p.  254.) 

Mr.  Dayton,  of  New  Jersey,  desired  to  provide  for  the  governmen 
of  California  by  the  enac^tment  of  a  law  containing  the  provisions  o 
the  statute  which  gave  a  tempoi'ary  government  to  Louisiana  an< 
Florida.  (Appendix  to  Cong.  Globe,  vol.  2o,  p.  25t>.)  He  oppose< 
the  ])lan  of  creating  a  State  by  Congressional  action,  and,  respecting 
that  pro])osal,  said: 

II<nv  can  you  make  California  a  State  government?  Can  Congress  create  a  State 
Congress  craatv.  a  State  I  Sir,  I  never  thought,  until  I  heard  it  here  a  day  or  two  sine 
from  the  Senator  from  Tennesstre  (Mr.  Bell),  that  such  a  proposition  could  hav 
entere<l  the  mind  of  any  human  Ix'ing.  Ilis  idea  is,  that  (.'ongress  C4in  alone  creat 
a  State;  that  no  State  govenmient  can  Ix^  created  in  our  Territories,  save  by  revolu 
tion,  if  without  the  authority  of  Congress.  Now,  wliat  docs  this  argument  prove 
SupiM>s<»  no  State  could  be  create*!  in  Territories  without  tlie  lcav(^  of  Congrew 
either  in  advance  or  by  adoption  afterwards,  savtr  by  revolution,  what  does  it  prove 
It  only  proves,  sir,  that  we  can  admit  a  State  into  the  Union  which  is  a  State  de  fact 
by  revolution.  When  the  debates  of  the  convention  were  in  progress,  the  Hectio] 
declaring  that  new  States  may  b<»  admitted  was  insertt'd  with  reference  to  a  futur 
admissifm  of  the  Canadas,  then  a  dependent  proviine,  which  «»f  course  could  onl; 
become  States  by  revolution.     The  only  ol)ject  of  the  >ection  was  to  a«lmit  a  Stat 
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\\\ch  mijrht  become  30  by  reTolutirm.  If  we  have  power  to  creatp  a  State,  why 
do  we  not  lio  it?  Why  say  to  the  people  of  oiir  Tern  tori  e??.  a»  we  ever  hiive,  if  ynii 
are  d!^j>cim^i  to  create  a  State  we  will  mhnii  yoti?  It  i>*  an  act  of  popular  B*>ver- 
eipnty,  exercise  it  if  yon  plea?<€\  *)ar  power  is*  to  admit,  jwi-mU  you  to  eome,  not  to 
force  you*  If  we  had  thi»  jjower  to  create^  all  we  wouM  have  to  do  would  be  to  pass 
A  law  antl  resolve  that  Califi»rnia  wil«  a  State,  and  it  wotild  lieeotue  one.  A  sehooUxjy 
may  ent  a  man  out  of  a  bit  of  pu|*er  antl  my  it  is^  a  man,  hut  is  it  a  man?  Una  it  the 
blotxi,  bone?*t  and  ginews*  of  a  man?  You  call  thin  Territory  a  State,  hut  is  it  a  State? 
Has  it  any  of  the  essential  ixivvera  or  prere(|UiMites  of  a  State?  C'ati  it  do  anything 
that  a  State  can  do?  If  not,  what  a  faree  h  it  to  rail  it  a  State.  (Api)endix  to  Cong. 
Globe,  vol  20,  p,  257, ) 

Later  in  the  tliscuss^ion  Mr.  Dayton  further  said: 

I  ^iippO!Ne<i  it  was  a  rfear  pmit  that  the  Constitution  of  the  Unite<l  StateF,  Ijeinjaj  a 
eontrat't  atid  agreement  l)etween  *M>vereiffii  State*^,  eould  l>e  extendecl  no  further  t!ian 
it,  by  its  inherent  ptiwer,  exteufled  it*»elf.  No  art  of  Ie|arji»lation  eouhl  make  that 
compact  Inr-tween  wiverei^i  State.«  resell  further  than  to  the?e  States*,  Ni»w,  the 
Senator  talkw  alK^nt  the  |>rinriples  of  the  (  Vm^^titntion.  Why,  the  Const itution,  t*ir, 
doe*  not  eoni»iMt  f>f  nmtterw  rtf  prineiple.  It  i?«  a  conit^aet  and  atjreemeiit  fpotween  iiov- 
ereign  State**,  It  is  not  like  Ihf  prineipleH  uf  the  common  law  or  the  itrinripW  of 
the  eivil  law.  It  in*  tkmiet hi nj?  entirely  different  in  all  iti*  af5j>ett8.  I  hope  that  I  am 
not  intruding  uptju  the  time  of  the  Senator  from  WiHtn>nfr<in  in  •■-ayini;  that  the  Cun- 
Htitntion  ean  not,  hy  lejowlative  a^*t,  l»e  extendeii  an  inch  tieyond  the  territt»ry  over 
which  itt^  inherent  power  will  carry  it.     (Appendix  to  Cong,  (ilobe,  vol.  20,  p»  268.) 

Mr,  Hale,  of  New  Hiunpshire,  opposed  both  the  Calhoun  doctrine 
and  the  Walker  atnenduient,  lnisiii|^  hi.H  opposition  upon  the  fact  that 
the  Conntitution  was  a  eonipaet  l)etwoeii  Sfttfi^,  created  in  order  to 
fonii  a  more  perfert  union  of  Sfaf^s^  und,  luider  our  theory  of  gov- 
ernment, it  was  necesnary  for  a  Stale  to  be  in  existence  and  to  mani- 
fest it«  willingness  t(i  enter  the  eonipaet  in  order  t<i  beeome  u  party 
thereto,  and  there tV^re  thr'  Constitution  couW  JK*t  extend  to  territory, 
organized  *»r  iniorganized,  either  t\f*  jfropri^  vigm'e  or  by  Congres- 
sional enaetiuent.     In  the  eonrse  of  his  at*gtunent  Mr.  Hale  said: 

I  am  at  a  los^  to  nee  how  the  Constitution,  whic^h  is  an  agreement  by  which  the 
people  *A  the  Uniteil  State*^  i>ledge  themselvea  to  the  i:>erformance  of  certain  duties, 
for  the  mutual  attainment  of  certain  ^ri*at  enck  and  securing  great  privilegei*,  can,  by 
any  actVtf  legiHlation,  an  exerciw*  of  mere  arbitrary  pow€%  be  extended  over  those 
whti  *lo  n«ft  viduntarily  Ijei'tmie  jnirtieH  to  the  compact.  You  and  1  may  make  a 
bargain  and  hind  ourM?lveB  to  t-arry  ont  onr  agi^ement,  Imt  Imw  ean  we  extend  it» 
restrictiom^  over  tbos^e  who  do  not  agree  to  its^  stipulations?  We  may  extend  tlie 
invitatiim  Xo  the  i»eojiteof  thei*e  Terrilones-,  under  certain  reHtrictiont*,  ti»  hand  them- 
selvt^i*  t*»tiether  st>  tlvat  they  may  become  parties  to  thi?  eonfeileracy,  Init  for  \m  to 
extend  t*i  them  the  privileges  u(  an  agreement  with  the  proviS'ioUB  of  whieli  they 
will  not  eoneiir  strikes  me,  with  all  due  respect  to  the  Senators  who  atlvocate  the 
principle^  as  an  abi-urtiity. 

WJiat  iH  tliii?  Cim^titution?  If  anything,  it  is  a  ftmdamental  law,  and  if  we  may 
extend  its  provisions  by  legislative  enactment  we  may  withdraw  them  in  the  najne 
manner.  If  the  Constitution  of  the  rniti^l  StateR,  by  an  net  of  the  two  llonsesof 
Congreew,  may  l>e  extended  to  a  p4/u]ile  wbi>  do  not  deniiv  to  take  it^  why  may  we 
not  take  it  away  from  that  j>c(»ple  tiinm  the  saioe  j>rinei|ile  that  we  have  extended  to 
them/  Sir,  the  frameri»  of  thin  Couj^titution  did  not  so  iinder^tauil  it.  Ry  the  C<jn- 
stitution  it  was  provided  that  as  skxju  a^*  nine  of  the  States  had  adopted  it  it  should 
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go  into  operation  and  be  obligatory  on  them.  Now,  if  the  doctrine  advanced  by  the 
Senator  from  Wisconsin  be  tnie,  all  that  these  nine  States  had  to  do  in  order  to  have 
the  whole  Confederacy  united  in  support  of  the  Constitution  at  that  particular  time 
was  to  extend  its  provisions  over  the  four  remaining  States,  notwithstanding  their 
disapproval  of  it.  Such  a  construction  of  the  Constitution  as  this  never  entered  the 
heads  of  its  framers,  nor  did  they  ever  treat  it  as  anything  but  what  it  purports  to 
be — a  compact.  But  the  Senator  from  Georgia  endeavors  to  meet  this  difficulty  by 
saying  that  we  may  extend  one  or  more  of  the  provisions  of  the  Constitution  by 
legislative  enactment,  so  that  the  people  of  the  Territories  may  }ye  governed  by  these 
provisions  of  the  Constitution.  And  so  we  may  extend  any  of  the  provisions  of  the 
Constitution,  one  by  one,  and  make  them  the  law  of  that  country.  But  this  is  a 
different  thing  from  extending  the  Constitution  itself.  There  is  exactly  the  same 
objection  in  my  mind  to  this  amendment  that  there  was  to  the  amendment  proposed 
to  the  famous  compromise  bill  reporte<i  at  the  last  session.  It  proposed  not  to  make 
any  enactment  which  you  dared  not  make  at  that  time.  As  we  did  not  dare  to  make 
the  enactment  we  attempted  to  get  around  it  by  transferring  to  the  judiciary  the 
perfonuance  of  the  duty  which  we  ought  to  have  executed  ourselves.  This  amend- 
ment, if  it  does  anything  at  all,  adopts  the  very  principles  of  the  compromise  bill; 
it  provides  that  the  Constitution,  whatever  may  be  its  provisions  on  the  subject  of 
slavery,  shall  be  extended  over  these  Territories,  and  then  leaves  the  interpretation 
and  execution  of  these  provisions  to  the  decision  of  the  Supreme  Court,  exactly  in 
the  same  manner  as  the  compromise  bill  did. 

There  is  another  article  in  the  preamble  to  the  Constitution,  as  originally  formed, 
which  throws  some  light  upon  this  question,  and  that  is  the  declaration  that  the 
Constitution  was  formed  **for  the  United  States.^*  And  there  is  great  force  in  the 
suggestion  thrown  out  by  the  Senator  from  New  Jersey  (Mr.  Dayton)  that  he  did 
not  understand  the  Territories  as  being  subject  to  the  Constitution  as  an  entire  instru- 
ment, l)ecau8e  the  first  section  of  the  third  article  provides  that  **the  judges,  both  of 
the  Supreme  and  inferior  courts,  shall  hold  their  offices  during  good  behavior,'*  and 
we  appoint  judges  of  the  inferior  courts  in  the  Territories  for  a  limited  time,  thus 
conceding  that  the  Constitution,  as  a  whole,  does  not  extend  over  these  Territories, 
nor  can  it  do  so;  the  idea  is  absurd.  This  is  the  main  difficulty  in  the  way  of  the 
amendment  of  the  Senator  from  Wisconsin,  that  instead  of  recognizing  the  Constitu- 
tion simply  as  a  compact  he  regards  it  as  a  law  which  we  may  extend  or  not  at  our 
pleasure,  which  I  think  is  not  comi)etent  for  us  to  do.  (Appendix  to  Cong.  Globe, 
vol.  20,  p.  270. ) 

None  of  the  supporters  of  the  Calhoun  doctrine  seemed  to  entertain 
the  idea  that  the  Constitution  and  body  of  laws  of  the  United  States 
extended,  in  entirety,  over  New  Mexico  and  California.  It  was  con- 
ceded that  the  extension  was  limited  to  such  parts  of  the  Constitution 
and  body  of  laws  as  were  applicable  to  the  conditions  existing  in  said 
territory. 

Mr.  Butler,  of  South  Carolina,  said: 

I  go  further  and  say  that,  proprio  vigore,  the  moment  that  Territories  are  acquired 
under  treaty  the  provisions  of  the  Constitutiijn  of  the  United  States  extend  to  that 
Territory,  to  some,  though  not  to  the  entire,  extent  of  \t>*  provisions.  This  Territory 
was  acquirtnl  uniler  treaty,  and  I  say  that  the  provisions  of  the  Constitution,  with 
the  (jualificAtion  of  applicability,  are  now,  proprio  vigore,  the  fundamental  law  of 
California  and  New  Mexico.  And  when  I  say  that,  I  admit  that  there  may  Ix?  want- 
ing some  machinery  of  courts  and  officers  to  carry  out  those  provisions,  but  they 
nevertheless  exist  aa  the  fundamental  law.  (Appendix  to  Cong.  Globe,  vol.  20, 
p.  271.) 
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At  this  point  in  the  dohate  occurred  thp  famous  colloquial  discusgioo 
of  the  siiliject  hetween  Webster  and  Calhoun.  This  discussion  has 
such  direct  hearin^^  ui>on  the  suhject  that  it  is  quoted  in  full 

Mr.  Webster.  Mr.  Pre.<iideut,  it  is  of  itu|Mirtanw  that  we  j^houlct  wet*k  to  have  clear 
i4ea.s  aud  cnmx't  notions*  of  tht*  (|ue^tioii  wbirh  thig  ainftidniPiU  of  tlie  iiieiuljcr  from 
WiiHMms«iii  has  pru^nted  to  Hi*;  and  L'i?«f>et"iiilly  that  we  ><lii»tild  seek  to  luret  t*uni«  con- 
ception of  what  is*  nitant  by  the  proiiMt-itiL^n  in  »  law  to  *' extend  the  C'oii(<titi)tion  of 
the  rnileil  Slatei^  to  the  TerrittKriei^."  Why*  ^^ir^  tlie  tldnjf  iw  utterly  inijxwj-i hie. 
All  tiie  h'gifilation  in  the  world  in  thin  jieneral  form  rould  not  aeroniplii^h  it.  There 
i@  nn  t'iiu^e  for  ttif  upemtion  of  the  legi:*lative  jxtwur  in  surh  a  maimer  ^a  that*  The 
GonstJtulion— whiit  n^  it?  We  extend  the  ('onstitntion  of  the  Uniteil  States  to  terri- 
tory! VVtiut  isi  the  Conntitntion  of  the  I'ni ted  States?  1?^  nut  iti*  very  llrs«t  prinrtple 
that  all  within  its  intluenre  ami  ronijirehensiou  shall  W  rf'i*rei*eute*l  in  tlie  lejfii^la- 
turf  which  it  establishets,  with  not  only  a  rij^ht  of  debate  and  a  ri;rlit  to  vole  in  Inith 
Houses  of  Cbn^re.-^^  but  a  right  to  jmrtake  in  the  choice  of  the  President  and  Vice- 
President?  And  can  we  by  law  extend  the^c  ri^ht^s  o**  any  i>f  theuh  t*»  a  Territory 
uf  the  Utiited  States^?  EverylKKiy  will  eiw  that  it  i.H  aho^ether  irupnHtiaible.  Well, 
sir,  the  amendment  gL>e8  on  and  say^  tliat  the  revenue  Iaw8  ^hall,  s^o  far  a>i  they  are 
suitable,  beajipberJ  hi  the  Territi>riei*.  Now,  with  res*jHx*t  to  tliat  ♦inalilirulion  made 
by  the  honc^rable  memlier  from  WiK'onsin,  I  shall  like  to  know  if  he  underKtinidnit, 
as  I  wnptiose  he  does.  Does*  the  expres*iion  '*as  far  as  i-ui table''  apj^ly  to  the  Con- 
stitution or  the  revenue  laws,  or  l»oth? 

Mr.  Walkek.  It  \vai<  not  the  t>t*opot*ition  to  extend  the  Comstitntiou  beyond  the 
limits  to  whiidi  it  was"  appricahle, 

Mr.  Webster.  It  eouie^  to  this»  then,  that  the  Constitution  is  to  1m^  extended  as  far 
ag  praetimhle;  hut  how  far  that  i»  h  to  l>e  decided  by  the  President  of  the  l*nite<l 
8tate*i,  and  therefore  lie  y  to  have  al>:?*>lute  and  dt*ppotie  p<twer.  lie  in  the  jud^^e  of 
what  ii^  i^uitiible  ami  what  h  nui^nitable,  and  what  he  thinks?  in  yuitahle  i*j  snitiihle, 
and  what  he  think*!  un:-uital>lei»  uuNnitalile.  He  is  "*oriini??  in  hot;'*  and  what  if*  this 
bnt  to  say  in  gtmeral  term«  tliat  the  Pre?-ident  of  the  rnite^l  Statef<  Khali  govern  this 
Territory  a?*  he  t^es  fit  till  C\jngrcH8  make:^  fnrther  provi*<it>n?  Now^  if  the  gentle- 
man will  be  kind  enongh  to  tell  me  what  prineiple  of  the  Constitution  be  supfw n«e8 
Huitalde,  what  di&*eriminution  he  ca.n  draw  between  snitalile  and  um^uitabk%  which 
he  profxkj^es  to  follow,  I  nball  fa*  imstructed.  I^t  me  nay  tliat  in  this  general  sense 
there  is  no  such  thing  as  extending  the  Constitution.  The  Con.^titutifni  i."*  ext^ndinl 
over  the  United  States  and  over  nothiug  el^^e,  and  ean  extend  over  nothing  else>  It 
can  not  \\e  extended  over  anything  except  o\er  the  old  State??  and  the  new  States 
that  shall  eome  in  hereafter,  when  they  d(*  i*onie  in.  There  is  a  want  of  a<ruraey 
of  ideas  in  this  respect  that  is  quite  reniarkahle  among  eminent  gentlemen,  and 
esj>efially  profe^iiiitinal  and  Jutlirial  gentlemen.  It  seems  to  lie  taken  for  grantee  I  that 
the  right  of  trial  l>y  jury,  the  habea^H  corptia,  and  every  pnneijile  designed  to  protect 
pert'onal  liljerty  i»  extended  by  force  of  the  Constitution  itself  over  every  new  Ter- 
ritory. That  profHisition  can  n€»l  he  maintained  at  alb  How  do  yon  arrive  at  it  by 
any  rea^c.ining ur  deduction?  It  ean  Ix^  only  arrivetl  at  hy  the  looseist  of  all  possible 
confltmetions.  It  is  .«aid  this  ttuist  be  eo,  eL-e  the  right  of  the  hal^e^**  4'iirpus  would 
be  lotft*  t^ndouhtf^lly  thei^e  ri^htji  must  be  conferreil  by  law  Ijcforv  they  ran  lie 
enjoyed  iti  a  Territory. 

8ir,  if  the  hopes  of  8<:*rne  gentlemen  were  realized,  and  Cuba  were  to  l»eci>nie  a 
poaeeemon  lA  tlie  United  States  by  cession,  does  anybaly  sujipose  that  the  habeaa 
corpus  and  the  trial  by  jury  wonld  lie  establisheti  in  it  by  the  mert*  aet  of  eeesion? 
Why  more  than  eleelion  laws  antl  tlie  political  franeliist^s?,  or  iKipular  franchisee'^ 
Sir,  the  whole  authority  of  Cotigrc*s  <:»n  this  subject  is  embraced  in  that  very  short 
provision  that  Congreas  shall  have  jiower  to  make  all  needftd  ru!e>^  and  regulations 
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respecting  the  Territories  of  the  United  States.  The  word  is  Territories;  for  it  is 
quite  evident  that  the  compromises  of  the  Constitution  looked  to  no  new  aoquisitions 
to  f(3rm  new  Territories.  But  as  they  have  been  acquired  from  time  to  time,  new 
Territories  have  l)een  regarded  as  coming  under  that  general  provision  for  making 
rule-?  for  Territories.  Wo  have  never  ha  i  a  Territory  governed  as  the  United  States 
are  governed.  The  legislature  and  the  judiciary  of  Territories  have  always  been 
established  by  a  law  of  Congress.  I  do  not  say  that  while  we  sit  here  to  make  laws 
for  these  Territories,  we  are  not  bound  by  every  one  of  those  great  principles  which 
are  intended  as  general  securities  for  public  liberty.  But  they  do  not  exist  in  Ter- 
ritories till  intro<hice<l  by  the  authority  of  Congress.  These  principles  do  not.  proprio 
vigt>re,  apply  to  any  one  of  the  Territories  of  the  United  States,  l>ecause  that  Terri- 
tory, while  a  Territory,  does  not  l>ecome  a  part,  and  is  no  part,  of  the  United  States. 

Mr.  Calhoun.  I  rise,  not  to  detain  the  Senate  to  any  considerable  extent,  but  to 
make  a  few  remarks  ui)on  the  proposition  first  advanced  by  the  Senator  from  New 
Jersey,  fully  indorsed  by  the  Senator  from  New  Hampshire,  and  partly  indorsed  by 
the  Senator  from  Massac*husetts,  that  the  Constitution  of  the  United  States  does  not 
extend  to  the  Territories.  That  is  the  point.  T  am  very  hapi)y,  sir,  to  hear  this 
proposition  thus  a8serte<l.  for  it  will  have  the  effect  of  narrowing  very  greatly  the 
controversy  l)etween  the  North  and  the  South,  as  it  regards  the  slavery  question  in 
connection  with  the  Territories.  It  is  an  iiuplie<l  admission  on  the  part  of  those 
gentlemen  that,  if  the  Constitution  does  extend  to  the  Territories,  the  South  will  be 
protecteil  in  the  enjoyment  of  its  proi>erty — that  it  will  l)e  under  the  shield  of  the 
Constitution.  You  can  i)ut  no  other  interpretation  upon  the  proix)sition  which  the 
gentlemen  have  made  than  that  the  Constitution  does  not  extend  to  the  Territories. 

'Then  the  simple  question  is,  Does  the  Constitution  extend  to  the  Territories,  or 
does  it  not  extend  to  them?  Why,  the  Constitution  interpiets  itself.  It  pronounces 
itself  to  be  the  supreme  law  of  the  land. 

Mr.  Webster.  What  land? 

Mr.  (Calhoun.  The  land;  the  Territories  of  the  Unite<i  States  area  part  of  the 
land.  It  is  the  su])reme  law,  not  within  the  limits  of  the  States  of  this  Union  merely, 
but  wherever  our  flag  waves — wherever  our  authority  goes,  the  Constitution  in  part 
goes,  not  all  its  pn)visir)ns,  certainly,  but  all  its  suitable  provisions.  W'hy,  can  we 
have  any  authority  beyond  the  Constitution?  I  put  the  question  solemnly  to  gentle- 
men: If  the  Constitution  does  not  go  there,  how  are  we  to  have  any  authority  or 
jurisdiction  whatever?  Is  not  Congress  the  creature  of  the  Constitution?  Does  it 
not  hold  it-*  existen<'e  uix)n  the  tenure  of  the  continuance  of  the  Constitution,  and 
would  it  not  l)e  annihilate<l  upon  the  destruction  of  that  instrument,  and  the  con- 
se<|ucnt  dissolution  of  this  confe<leracy?  And  shall  we,  the  creature  of  the  Consti- 
tution, pretend  that  we  have  an>  authorit\  l)eyond  the  reach  of  the  Constitution? 
Sir,  we  wore  told  a  few  days  since  that  the  courts  of  the  United  States  had  made  a 
division  tliat  the  Constitution  did  not  extend  to  the  Territories  without  an  act  of 
Congress.  I  confess  that  I  was  incredulous,  and  I  am  still  incredulous  that  any 
tribunal,  protending  to  have  a  knowledge  of  our  system  of  government,  as  the  courts 
of  the  United  States  ought  to  have,  could  have  pronoum^eil  such  a  monstrous  judg- 
ment. I  am  incliiuHl  to  think  that  it  is  an  error  which  has  l>een  unjustly  attributed 
to  them;  ])ut  if  they  have  made  such  a  decision  as  that,  I  for  one  say  that  it  ought 
not  and  never  can  l>e  respected.  The  Territories  l)elong  to  us;  they  are  ours;  that 
is  to  say,  tliey  are  the  property  of  the  thirty  States  of  the  Union;  and  we,  as  the 
repn'sentativeH  of  those  thirty  States,  have  the  right  to  exercise  all  that  authority  and 
juri.«<liction  which  ownership  carries  with  it. 

Sir,  there  are  some  (piestions  that  do  not  admit  (»f  lengthened  discussion.  This 
is  one  of  them.  The  mere  statement  is  suflicient  to  carry  conviction  with  it. 
And  I  am  rejrnced  to  bear  gentlemen  acknowle<lge  that  if  the  Constitution  is  there 
we  are  under  its  shield.     Tbe  S<.)uth  wants  no  higher  ground  to  stand  upon.     The 
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gentlemen  have  put  «s  uiK^n  high  jzroiunl  by  the  aiimiHs^kui  that  their  only  meana 
of  putting  their  claims*  at)Ove  ours  is  U»  deny  the  existeut'e  of  the  ConKtitutiuri  In 
Cahforniaand  New  Mexiii*.  The  Senator  from  >Ia«*8achuwettp,  I  say,  in  part  inihir>*eci 
the  projx^f'iti^uL  lie  iimihtit^l  it,  litnvevvr,  hy  Mayintr  that  all  the  fundamental  prin- 
tiples  of  that  iut^trumeiit  nui^it  he  TH^gardeil  as  Iiaving  uitplication  t(j  the  Territories. 
Now,  in  there  a  niort-  fumlamental  2>nneiple  than  that  ttie  State^i  <>f  whirh  tliis^  Fi^Wral 
I'nion  is  comp»!*e^l  Iiave  a  roniiuunity  of  interest  in  all  that  Ik'Ioiijl's  to  the  Fnion  in 
it*)  fetiemtive  ehanicter?  Ami  tliat  the  territory  of  ttie  T*nite<l  J^tate*?  Itelangs  u*  the 
riiitm  in  that  eapaeity  is  <h^elared  hy  the  Constitution,  and  that  there  Khali  l>e,  in 
all  rei*]HH^ti^,  perfeet  eipuility  among  all  the  meml>er^»  of  the  Conf*Hleni(*y.  Then*  is 
no  pruu'iple  nmre  dij^tinctly  set  furth  than  that  there  Fhail  l>e  no  diserimination  in 
favor  of  onestH^tion  over  another,  and  tliat  the  Con!?titnti*«n  shall  have  no  halfway 
operation  in  rt^jyrard  to  one  i*ortion  of  the  T'nloti,  while  it  j^hall  have  full  fori-e  and 
effect  in  rc^trard  ti>  another  portion. 

1  will  not  dwell  iipin  thin.  I  will  oidy  !ij*ten,  if  jfentlemen  choose  to  go  on,  iu 
order  to  discover  hy  what  ingenuity  they  ean  make  out  their  ease.  It  is  a  mere 
assumptJon  tt»  say  tliat  the  ronstitution  does^  nnt  extend  tt»  the  Territories^,  l^t  the 
gentlemen  prove  their  iis.«inii])tion.  I  hold  the  eoui^e  of  tlie  whr>it*  of  thi^  deflate  to 
l>e  triiim]diant  to  us.  We  are  phiced  upon  higher  ground;  we  have  a  narrower  ijueM- 
tion  to  <lefen*l:  and  it  will  he  under}4to<»d  hy  the  e«>mniunity  that  we  are  nonsuited 
only  hy  a  denial  <>f  the  existence  of  the  Constitution  in  the  Territorief«. 

Mr.  Webhteh.  The  honorable  Senator  from  South  Carolina  alludes  to  i^onie  derision 
of  the  Unitefl  Slate?*  onirts  a><  attirming  that  tlie  CoriMtitution  of  the  United  States 
dr>ei^  not  extend  to  the  Territi»riet*,  and  he  tJays  that  with  reganl  to^ 

Mr.  CALHorx.  I  hope  the  gentleman  will  state  my  {xi.^itiou  exactly  right.  I  »aid 
I  was  told  a  few  day»5  since  that  they  ha^i  1-0  decitled,  hut  tliat  I  wiu*  imredulous  of 
the  (art. 

Mr,  Wkh-stek.  I  can  remove  the  gentleinan'H  incredulity  wry  eaj<ih%  f*«r  I  can 
assure  him  that  the  same  thing  has  Ijeen  decided  hy  the  Uniteii  Statet*  courts  over 
and  over  again  for  the  last  thirty  years. 

Mr.  CALPorx.  I  would  he  glad  to  hear  the  gentleman  mention  a  ease  m  which 
such  a  decision  was  given. 

Mr.  WEasTER.  U|M>n  a  few  nn:»ments'  coui^ideration  I  could  mention  a  tinml>er  of 
<«^e«.  The  Constitutiiui,  as  the  gentleman  contends,  extends  over  the  Territories. 
How  does  it  get  there?  I  am  ,Nurpnsed  to  heiir  a  gentleman  so  dislinguisheii  as  a 
strict  const ructioriiiit  atlirudng  that  the  Constitution  i>f  the  Unite<l  Slatei*  extends  to 
the  Territories  without  sliowing  us  any  claum^  iu  the  Constitution  in  any  way  leading 
to  tliat  result^  aufl  to  hear  the  gentleman  maintaining  that  iiosition  without  showing 
us  BJvv  way  in  whicti  such  a  result  could  Ije  inferred  increase**  my  sur]irise. 

One  idea  furtlier  upon  this  branch  of  the  subje<'t.  The  Constitution  of  the  United 
States  extending  over  the  Terrtt«>riesaiid  no  other  law  existing  there!  Why,  I  heg 
to  know  how  any  government  could  pi^cee<J,  without  any  <>ther  authority  existing 
there  than  such  as  is  create<l  hy  tlie  Confftitution  *>f  the  rnited  tStates?  Does  the 
Constitution  of  the  T'^nited  States  settle  titles  to  lantl?  Does  it  regulate  the  righta 
of  pro|:>erty?  Does  it  tix  the  relations  of  parent  and  child,  guardian  and  ward?  The 
Consiitutii*n  of  the  United  States  estiihlishes  what  the  gentleman  calls  a  confe^lera- 
lion  for  certain  great  purposes,  leaving  all  the  great  mass  <>f  luwfci  which  is  to  gnvern 
aociety  to  fieri ve  their  exiHtentH^  from  State  enactments.  That  is  the  just  view  of  the 
jptate  of  things  under  the  C'onstitution.  And  a  State  or  a  Territory  that  ha:^  uo  law 
butiiuch  as  it  derives  from  the  Constitution  of  the  Unite^i  States  tnust  l»e  entirely 
without  auy  State  or  Territorial  goverutuent.  The  honomhle  Senator  from  South 
Cantlina,  conversant  with  tlie  subject  a^  he  must  l>e,  froni  his  long  exjx*rience  in  dif- 
feretit  timnches  of  the  Government,  must  know  that  the  C<»ngress  of  the  United 
Statei*  liave  t^stahliJ5)hed  priuclple^  in  reganl  to  the  Ten i lories  that  are  utterly  repug- 
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nant  to  the  Constituticm.  The  Constitution  of  the  United  States  has  provided  for 
them  an  indei>endent  judiciary;  for  the  judge  of  every  court  of  the  United  iStatee 
holds  his  office  upitn  the  tenure  of  good  behavior.  Will  the  gentleman  say  that  in 
any  court  establisheil  in  the  Territories  the  judge  holds  his  office  in  that  way?  He 
holds  it  for  a  tenn  of  years,  and  is  removable  at  Executive  discretion.  How  did  we 
govern  Louisiana  before  it  was  a  State?  Did  the  writ  of  habeas  corpus  exist  in 
Louisiana  during  its  Territorial  existence?  Or  the  right  to  trial  by  jury?  Who  ever 
heanl  of  trial  by  jury  there  before  the  law  creating  the  Territorial  government  gave 
the  right  to  trial  by  jury?  No  one.  And  I  do  not  l>elieve  that  there  is  any  new 
light  now  to  be  thrown  upon  the  history  of  the  procee<lings  of  this  Government  in 
relation  to  that  matter.  When  new  territory  has  l>een  acquired  it  has  always  been 
8ubje<'t  to  the  laws  of  Congress,  to  such  law  as  Congress  thought  proper  to  pass  for 
its  imme<liate  government,  for  its  government  during  its  territorial  existence,  during 
the  preparatory  state  in  which  it  was  to  remain  until  it  was  ready  to  come  into  the 
Union  as  one  of  the  family  of  States. 

Tlie  honorable  Senator  from  South  Carolina  argues  that  the  Constitution  declares 
iXseli  to  be  the  law  of  the  land,  and  that  therefore  it  must  extend  over  the  Territo- 
ries. "The  land,"  I  take  it,  means  the  land  over  which  the  Constitution  is  estab- 
lished, or,  in  other  words,  it  means  the  States  imited  under  the  Constitution.  But 
does  not  the  gentleman  see  at  once  that  that  argument  would  prove  a  great  deal  too 
much?  The  Constitution  no  more  says  that  the  Constitution  iti?elf  shall  be  the 
supreme  law  of  the  land  than  it  says  that  the  laws  of  Congress  shall  be  the  supreme 
law  of  the  land.  It  declares  that  the  Constitution  and  the  laws  of  Congress  passed 
under  it  shall  be  the  supreme  law  of  the  land. 

Mr.  Calhoun.  The  laws  of  Congress  made  in  pursuance  of  its  provisions. 

Mr.  Webster.  Well,  I  suppose  the  revenue  laws  are  made  in  pursuance  of  its  pro- 
visions; but,  according  to  the  gentleman's  rea.*»oning,  the  Constitution  extends  over 
the  Territories  as  the  supreme  law,  and  no  legislation  on  the  subject  is  necessary. 
This  would  be  tantamount  to  saying  that  the  moment  territory  is  attached  to  the 
United  States,  all  the  laws  of  the  United  States,  as  well  as  the  Constitution  of  the 
United  States,  become  the  governing  will  of  men's  conduct,  and  of  the  rights  of 
property,  because  they  are  declared  to  be  the  law  of  the  land — the  laws  of  Congress 
being  the  supreme  law  as  well  as  the  Constitution  of  the  Uniteil  States.  Sir,  this  is 
a  course  of  reasoning  that  can  not  l>e  maintained.  The  Crown  of  England  often 
makes  comjuests  of  territory.  Who  ever  heard  it  contended  that  the  constitution  of 
England,  or  the  supreme  ix>wer  of  Parliament,  because  it  is  the  law  of  the  land, 
extended  over  the  territory  thus  acquired,  until  made  to  do  so  by  a  special  act  of 
Parliament?  The  whole  history  of  colonial  contjuest  shows  entirely  the  reverse. 
Until  provision  is  made  by  act  of  Parliament  for  a  civil  government,  the  territory  is 
held  as  a  military  acquisition.  It  is  subject  to  the  control  of  Parliament,  and  Parlia- 
ment may  make  all  laws  that  they  deem  proper  and  necessary  to  be  made  for  its 
government;  but  until  such  provision  is  made,  the  territory  is  not  under  the  dominion 
of  English  law.  And  it  is  exactly  upon  the  sanie  principle  that  territories  coming 
to  belong  to  the  Unite<l  States  by  accjuisition  or  by  ceKsion,  as  we  have  no  jus  coro- 
me,  remain  to  be  made  subject  to  the  operation  of  our  supreme  law  by  an  enactment 
of  C^nigress. 

Mr.  Calhoun.  I  shall  be  extremely  brief  in  noticing  the  aiguments  of  the  honorable 
Senator  from  Massachusetts*,  and,  I  trust,  decisive.  His  first  objection  is,  as  I  under^ 
stand  it,  that  I  show  no  authority  by  which  the  Constitution  of  the  United  States  is 
extended  to  the  Territories.    How  does  Congress  get  any  power  over  the  Territories? 

Mr.  Webster.  It  is  granted  in  the  Constitution  in  so  many  words — the  power  to 
make  laws  for  the  government  of  the  Territories. 

Mr.  Calhoun.  Well,  then,  the  proposition  that  the  Constitution  does  not  extend 
to  the  Territories  is  false  to  that  extent.     How  else  does  Congress  obtain  the  legisla- 
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^Te  power  over  the  Territories?  And  yet  the  honorable  Senator  says  I  asFJ^  no 
reasc:>n  for  it.  I  aPHigne*!  the  Htroiigt^rt  reason.  If  the  Conatitutinn  does  not  extend 
there.  y<ni  havu  nn  ri^ht  to  legif*late  or  to  dn  any  at't  in  refereuei-  Xn  the  TerritMriei'. 

Well,  as  to  the  next  jwhit.  The  lionorable  Senator  state^i  tliat  he  was  i*urprii«eil  to 
hear  from  a  strut  corii^trwtionwt  the  proinii^ition  that  the  Constitution  extendi^  itself 
to  the  Tt*rritorie**.  I  <"<,-rrainly  nevt^r  contenrk-d  that  tht*  ConHtitntii>n  waa  «>f  itself 
su^i\:-ient  ft>r  the  j^oveninient  oi  Temtories  without  the  intervention  nf  k'gislative 
enaetnientis.  It  requiren  human  av'ency  every  whert.^;  it  ean  not  extend  irseU'  within 
the  limits  oi  any  State*  in  tlie  f*eni^e  in  wliirh  tlie  pentleman  j^jR^akw  of  it.  It  is, 
nevfTthelej^K,  tiieisaiirvinr  law,  in  oln^ilienrt'  to  wtnrh^and  in  conformity  witfi  which, 
all  h*>rif^lativefnattment8  must  l>e  made.  And  the  i>mix>*5ition  that  the  I'nnHtitutitm 
of  the  United  States  extends  V*  the  Territories  so  far  as  it  is  applieaidt*  to  tliem  is  so 
clear  a  jiroiio^ition  that  even  the  Senator  from  Mas.*iacluisett'<,  with  his  profound 
talent,  can  not  tlisprove  it,  I  will  put  the  case  of  some  of  ttie  negative  i>rovi»ion8  of 
the  Constitution,  Congress  ran  make  no  law  e^mcoming  relijyrion,  nor  ereate  titles  of 
nul>ility.  (-an  you  establish  titles  of  nobility  in  California?  If  not^  if  all  the  ne|^- 
tive  pro  vinous  extendi  to  the  TerritorieSt  wiiy  not  tiie  positive?  I  d<>  mit  think  it 
nei'e*«ary  to  dwell  any  Inn^er  u[>on  thi^  pi>Hit. 

Mr,  Webster.  The  pretise  tpiestion  in  whether  a  Territory,  while  it  n*mains  tn  a 
territorial  ptate,  is  a  jiart  of  the  I'nited  States,  I  maintain  it  is  not.  And  there  is 
no  stronger  proof  of  what  has  l^een  tht*  idea  *4  the  ( tovt-rnment  in  this  re^iieet  than 
that  to  whieh  I  have  alluiteii  and  whirh  has  drawn  the  honorable  meml>er*s  attention. 
Now,  let  us  m*e  how  it  stands.  The  judiiial  power  of  the  Unitetl  States  is  declared 
by  the  CouFtitution  to  l>e  **  veste*!  in  one  Supreme  Court  anil  in  wueii  inferior  eourta 
a^  Congress  jihwll  from  time  to  time  ordain  and  establish."  The  vvh<de  judicial 
power,  therefore,  of  the  Unitt^d  States  is  in  the^e  courts.  And  tlie  Constitution  , 
declares  that  **all  the  jui!jtfes  of  these  courts  shall  li<>ld  their  ottircs  during  ^od  ' 
behavior/'  Then  tiie  ^'entlemajj  nmst  admit  that  the  lo^islation  of  Congr<*ss  hereto- 
fore ha^  not  l>een  alto^ther  in  error;  that  tliese  Territorial  court.-*  di»  not  constitute  a 
part  of  the  jndicial  power  of  tlie  United  Stales,  In-raiise  the  wlifile  judicial  jwiwer  i>f 
the  Cnited  Statt*s  is  to  he  vested  in  one  Supreme  Court  an<l  in  such  tjderior  courts  liS 
Congress  shall  establish,  and  the  judges  of  all  theife  courttj  are  to  have  a  life  teimre 
tinder  the  law:  and  we  do  not  give  such  tenure,  nor  never  did,  to  the  judges  of  thea© 
Territorial  courts.  That  haii  gone  i>n  the  presumption  and  true  idea^  I  supi^j^e,  that 
the  Territories  are  not  even  part  of  the  Cnitt*ti  States,  hut  are  subject  to  their  legbla- 
tion.  Weil,  where  do  they  get  this  power  of  legislation?  Why*  I  have  already 
stated  that  the  Ci>nstituti«rn  says  *'  the  Congress  sliall  have  f>o\ver  to  disjMjse  of,  and 
make  all  needful  rules  and  regulations  respe<'ting,  the  territory  or  other  profterty 
belonging  to  the  United  Suites,"  ami  it  i^  tinder  that  c^hiu>e  only  that  the  legislatioti 
of  Congress  in  respect  U)  the  Territf»ries  has  been  conducted.  And  it  is  apju^rent 
from  our  history  that  no  other  provision  was  intended  for  Territorial  (lovernment, 
inasmuch  as  it  is  highly  proljahle,  I  think  certain,  that  no  acquisition  of  foreign 
territory  wa«  ever  contemplated. 

And  again,  tht^re  is  another  remarkable  instance.  The  huuonihle  gentleman  and 
his  friends  whf*  art  with  him  on  these  i^nhjects  lo4"l  that  the  power  of  internal 
improvement  within  the  Unite*!  States  does  imA  In^ong  to  Congress.  They  deny  that 
we  can  jiass  any  law  for  inti^rnal  imi*n*vements  within  any  State  of  this  Union,  while 
they  alt  admit  that  the  moment  we  get  out  of  the  States  into  a  Territory  we  L-an 
make  just  as  much  iujprovement  as  we  choose.  There*  Is  not  an  honomhle  gimtle- 
nmn  r*n  that  side  of  the  Cliamljer  who  has  not,  time  and  again,  voted  money  out  of 
the  public  Treamiry  for  internal  improvements  (JUt  of  thb  Union  in  Territories,  uniler 
the  conceptiiiu  that,  under  that  provisic^n  of  the  Constitution  to  whitrh  I  have 
referreih  they  do  not  ctjnstitute  any  iM>rliori  of  the  Union^that  they  are  not  party  of 
the  Union, 
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Sir,  there  is  no  end  to  illustrations  that  might  be  brought  upon  this  enl^ect.  On 
history  is  full  of  them.  Our  history  is  uniform  in  its  course.  It  began  with  th 
acquisition  of  Louisiana.  It  went  on  after  Florida  became  a  part  of  the  Uniofi.  Ii 
all  cases,  under  all  circumstances,  by  every  proceeding  of  Congress  on  the  subjed 
and  by  all  judicature  on  the  subject,  it  has  been  held  that  Territories  belonging  t 
the  United  States  were  to  be  governed  by  a  constitution  of  their  own,  framed  by ; 
convention,  and  in  approving  that  constitution  the  legislation  of  Congrees  was  no 
necessarily  confined  to  those  principles  that  bind  it  when  it  is  exercised  in  passini 
laws  for  the  United  States  itself.    But,  sir,  I  take  leave  of  the  subject. 

Mr.  Calhoun.  Mr.  President,  a  few  words.  First,  as  to  the  judiciary.  If  Con 
gress  has  decided  the  judiciary  of  the  Territories  to  be  part  of  the  judiciary  unde 
the  United  States,  Congress  has  decided  wrong.  It  may  be  that  it  is  a  part  of  tb 
judiciary  of  the  United  States,  though  I  do  not  think  so. 

Mr.  Webster  (in  his  seat).  Nor  I. 

Mr.  Calhoun.  Again,  the  honorable  gentleman  from  Massachusetts  says  that  tb 
Territories  are  not  a  part  of  the  United  States — ^are  not  of  the  United  States.  I  hai 
supposed  that  all  the  Territories  were  a  part  of  the  United  States.    They  are  called  so 

Mr.  Webster  (in  his  seat).  Never. 

Mr.  Calhoun.  At  all  events,  they  l)elong  to  the  United  States. 

Mr.  Webster  (still  in  his  seat).  That  is  another  thing.  The  colonies  of  Jgi-igl^m 
belong  to  England,  but  they  are  not  a  part  uf  England. 

Mr.  Calhoun.  Whatever  belongs  to  the  United  States  they  have  authority  ovei 
and  England  has  authority  over  whatever  belongs  to  her.  We  can  have  no  aathorit 
over  any  tiling  that  does  not  belong  to  the  United  States,  I  care  not  in  what  light  i 
may  be  placed. 

But,  sir,  as  to  the  other  point  raised  by  the  Senator — internal  improvements.  Tb 
Senator  says  there  is  not  a  member  on  this  side  of  the  Chaml^er  but  what  has  votei 
to  appropriate  money  out  of  the  public  Treasury  for  internal  improvements  in  th 
Territories.  I  know  that  a  very  large  i>ortion  o(  the  gentlemen  on  this  side  hav 
voted  to  appropriate  money  out  of  the  public  Treasury  for  improvements  in  Terri 
tories,  upon  the  principle  of  ownership;  that  the  land  in  the  Territories  in  whicl 
improvements  are  made  has  an  increased  value  in  proportion  to  the  sums  appropri 
ateii,  and  the  appropriations  have  in  every  cai^e  been  given  in  alternate  sections 
But  many  gentlemen  here  have  utterly  denied  our  right  U)  make  them  under  tha 
fonn.  But  that  tjuestion  comes  under  another  cate^rory  altogether.  It  comes  unde 
the  category  whether  we  have  a  right  to  appropriate  funds  out  of  the  commoi 
Treasury  at  all  for  internal  improvements. 

Sir,  1  repeat  it,  that  the  proposition  that  the  Constitution  of  the  United  State 
extendi?  to  the  Territories  is  so  plain  a  one  and  its  opp<:>8ite — I  say  it  with  all  respect- 
is  so  absurd  a  one  that  the  strongest  intellect  can  not  maintain  it.  And  I  repea 
that  the  gentlemen  acknowledge,  by  implication,  if  not  more  than  that,  that  th< 
extension  of  the  Constitution  of  the  UnitiKl  States  to  the  Territories  would  bea  shieU 
to  the  South  upon  the  (juestion  in  controversy  between  ns  and  them.  I  hold  it  to  b< 
a  most  im|>ortant  concessicm.  It  narrows  the  ground  of  controversy  between  ns 
We  then  can  not  be  deprive<l  of  our  equal  partici|>ation  in  those  Territories  with 
out  being  deprived  of  the  a<lvantages  and  rights  which  the  Constitution  gives  as 
(Appendix  to  Cong.  Globe,  vol.  20,  pp.  272-274.) 
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THE  PBOCEEDIHGS  IN  GOHOBE88  BUEIHG  THE  PABSAOE  Of  THE  BILL  PEO- 
TlUmo  FOE  TBI  PAYMENT  OF  THE  PIJRCHA6E  PEICE  OF  ALAIEA,  WHEEEIN 
THE  HO^SE  EEQDIEEB  THE  SENATE  AND  EXECUTIVE  TO  RECOGNIZE  AND 
EESPECT  THE  EIGHT  OF  THE  HOTJil  TO  PABTIGIPATE  IN  THE  DETEBMIKA- 
TION  OF  THE  ftlTESTlON  WHETHER  OR  NOT  A  CESSION  OF  FOREIGN  TEEEI- 
TORT  TO  THE  WKITEB  STATES  SHALL  BE  ASSENTED  TO  BY  THE  iOVEREION 
PEOPLE  OF  THE    UNITED  STATES. 

In  mj^  report  on  ""The  statues,  etc,,'^  submitted  February  1^,  1900/ 
reference  was  made  to  the  proposition  that,  in  order  to  i'oniplete  the 
ce8j*iion  of  territory  from  another  sovereign  to  the  United  States,  it  is 
neeeHsary  to  secure  the  assent  of  the  sovereign  of  the  United  States  to 
such  transfer;  that  sovereignty  in  the  United  States  is  vested  in  the 
people,  and  the  .sovereign  will  of  the  people  is  to  be  declared  by 
the  Congress  and  can  not  be  dechired  by  the  military  authority  nor  the 
treaty-making  jxjwer  of  this;  Government*  The  Ilou.se  of  Representa- 
tives has  alway^*  asserted  its  high  prerogative  respecting  this  matter 
and  insisted  upon  its  being  recognized.  It  would  seem  that  ample 
justifiaition  for  such  insistence  is  found  in  propounding  the  question, 
How  can  the  will  of  the  sovereign  people  of  the  United  States  l>e 
ascertained  except  by  the  action  o^  Congress,  in  which  the  House  must 
particiimte? 

There  is  also  an  additional  reason,  of  great  imj>ortance,  why  the 
House  of  Representatives  should  iwirticipate  in  determining  whether 
or  not  a  proposed  cession  of  tei-ritory  shonkl  be  accepted,  to  which 
attention  is  directed  by  a  discussion  now  in  progress  in  this  country. 
It  is  asserted  by  no  iuconsidemble  number  of  people  that  a  treaty 
providing  for  the  cession  of  foreign  territory  to  the  United  State8 
being  mtitied  l>v  the  Senate,  signed  by  the  Executive,  mtifications 
exchanged  and  the  treaty  proclaimed,  //^sttfcuio^  the  revenue  law«  of 
the  United  States  are  so  modified  that  the  products  of  the  territory  to 
which  the  treaty  relates  are  to  be  admitted  into  the  ports  of  the 
United  States  free  from  custom  duties.  The  Constitution  providers 
(art.  1,  sec.  7,  cL  1): 

All  billn  for  raiKing  reventit?  shall  originate  iti  thf  IlonBe  *4  Keprt'H^ntatives. 

In  respect  of  this  provision  of  the  Constitution,  The  Fedemlist  my^ 
(No.  68,  pp.  269-2T0,  ed.  1852): 

The  House  i»f  Heprvi^-ntathe^*  can  not  only  refuse,  but  they  alone  r-an  propose,  the 
flupplie*  reL|tiiFite  for  the  mipport  of  (irtvern merit,  Tliey^  in  a  worti,  hold  the  purse — 
that  p«jwerful  ifistrunieiU  by  whkh  we  behold,  in  the  history  of  the  Bntit^h  I'onsti- 
tutirm^  an  infant  and  humble  representation  of  the  fjeople,  gmduall}  enlarging  the 
sphere  of  Its  a*Hivity  arjr!  irnfKjrtance^  and  tonally  re<hicmg,  &s  far  aw  it  seems  to  have 
wi^ihett,  all  the  overgrown  prerogative?  of  the  other  branches  of  the  GovernuienL 
Thifl  power  over  the  pnrse  may,  in  faet,  he  regarded  ii,**  the  incM^t  complete  and  effectual 
weapon  with  which  any  constitution  «^n  arm  the  immediate  n-prewentatives  ol  the 
people  for  obtaining  a  retirees  of  every  grievance  and  for  earning  into  effe<'t  every 
just  and  aalutary  nit^*^ure. 
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Is  not  this  great  power  of  the  House  of  Repi*esentative8  rendered 
nugatory  if  the  treaty-making  power,  in  which  the  House  does  not 
participate,  may  exempt  from  the  operations  of  the  revenue  laws  orig- 
inating in  the  House  the  products  of  territory  which  the  House  con- 
templated and  declared  should  )>e  subject  to  said  laws? 

The  fact  that  such  moditication  of  the  revenue  laws  arises  by  impli- 
cation from  the  cession  or  is  incidental  thereto,  does  not  avoid  the 
force  of  this  important  provision  of  the  Constitution.  If  the  treaty- 
making  |X)wer  may  properh'  exercise  this  authority  inferentially  or 
incidentally,  it  ma\'  exercise  it  directly  and  enter  into  such  reciprocity 
treaties  respecting  trade  and  conmiercc  with  foreign  countries  as  it 
sees  fit  to  do,  and  the  House  of  Representatives  is  powerless  to  prevent 
^uch  action. 

The  report  on  '*The  status,  etc.,"  submitted  February  12,  1900, 
cx)ntained  the  following: 

The  piibjcH't  was  ajj^aiii  before  Congress  w!ien  the  bill  making  appropriations  for 
the  purchase  of  Alaska  was  under  eonsidonition,  and  was  clis|K>se<l  of  by  the  House 
accepting  from  a  conferiMice  oonmiittee  a  preamble  rei'iting  that  the  stipulations  of 
the  tn'aty  "that  the  Tnited  J^tates  shall  accept  of  such  cession  *  ♦  ♦  can  not  be 
carrii»<i  into  full  forc(»  and  effect  except  l)y  legislation,  to  which  the  consent  of  both 
IIoum»s  r)f  Congress  is  netessary."     ( 15  V.  S.  Stat.,  198. ) 

The  re|Kjrt  of  the  conference  conimittei*  was  adopte<i  by  the  Senate  and  House  of 
Repn?sentatives,  and  thereby  Congress  dwlares  that  the  cession  of  territory  to  the 
(Jnitinl  States  must  1h»  effe<*ted  by  legislative  enactment;  that  is,  the  assent  of  both 
Houses  of  Congress  must  1h»  secure<l. 

Th<»  House  of  Representatives  through  all  our  history  has  guai*ded 
with  vigihinc<»  its  constitutional  right  to  participate  in  the  declanition 
of  the  will  of  the  sovereign  people  of  the  United  States  in  all  matters 
which  by  the  Constitution  are  subjected  to  the  legislative  branch  of 
this  (lovernment.  A  review  of  all  tlie  instances  in  which  the  House 
has  asserted  this  right  would  constitute  a  volume:  therefore,  I  select 
the  instance  oi  Alaska,  for  the  proceedings  therein  cont^iin  reviews  of 
many  former  instances. 

When  the  bill  making  an  appropriation  for  the  purcha.se  price  of 
Ahtska  was  reported  for  passage.  Mr.  Loughridge,  of  Iowa,  moved  to 
amend  by  inserting  th(»  following  as  a  substitute: 

Whereas  the  Tresid^'iit  of  the  Cnitcd  States,  im  the  .SOth  nf  March,  1H67,  entered 
into  a  treaty  with  the  Kniperor  of  Russia,  by  the  terms  of  which  it  was  stipulated 
that,  in  <*onsideration  of  the  ci'ssion  by  the  KmiKTor  nf  Russia  to  the  Unite^l  States 
of  certain  territory  thenMii  describe<l,  the  Tnit^Hl  States  shouM  pay  to  the  Em|)eror 
of  Russia  the  sum  of  $7.2tH),(XH)  in  coin:  and  whereas  it  was  further  stipulated  in 
sai<l  tn^aty  that  the  I'nited  States  shall  ac<ept  of  such  ci>ssi..n,  and  that  certain 
inhabitants  of  said  territory  shall  l>e  admitt*»<l  to  the  enjoyment  of  all  the  rights  and 
immunities  of  citizens  of  the  Tniteil  States:  an<l  whereas  the  subjects  thus  embrace<i 
in  the  stipulations  of  said  treaty  are  anions:  the  subjects  which,  by  the  Constitution 
of  the  rnite<l  States,  are  submitte«l  to  the  power  of  Conurress,  and  ov«»r  which  Con- 
j^ress  has  exclusive  juns<li«'tion:  and  it  Immuj:  for  such  reason  nei'essary  that  the  con- 
sent  of  Congress  should  l>e  given  to  the  said  treaty  before  the  same  can  have  full 
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ioTC0  and  effect,  havinji  tnken  into  rnrj!»i«Ieration  the  mid  tn^aty  and  approving  of  the 
stipnlaljons  therein.     To  the  oinl  lliat  the  minw  umy  U>  earned  in.n  effe<'t:  Tlierefore, 
8ec.  L  Hi*  it  enttctffl.  That  ttie  a,-«Heiit  of  C'm^ret*8  Is  hereby  griveu  to  the  stipulations 
of  i*aj«l  treaty,     (Con^f.  G1uVh%  2d  ne^B.  40th  Cong.,  part  4.  ji.  3(321.) 

Mr.  Loughrkl^o  .*^upported  hi.s  proposal  with  marked  ability,  advanc- 
ing with  other  lutfiiinents  the  following: 

I  t*hnll  leave  the  qneation  of  ttie  phyt*ieal  eharaeter  of  thi?*  territory  and  it?«  vahie 
to  other?  lK»ltc*r  in  formed  than  I  aiti  un  that  ijUestion.  There  is  anotlier  que^^tion 
involves]  of  far  mon*  irn|.Kirtanrf',  ^"ne  li^^fore  whirh  the  tpie^tion  «jf  the  valne  i>f  this 
territtiry  ^inks  into  ntter  hii^figiiitieanee,  a  ipiestion  nion*  impirtant  thim  vvhieli  haa 
never  !x»en  (!isriis«ed  within  the5?e  wall^.  That  ques^tion,  j»ir,  is  in  relatitm  to  the 
ri|Brht*i»  the  powers*  and  the  eougtitntiitnal  prerogative!!f  of  tins  Iloni«e  of  lieprei^enta- 
lives'  as  orie  of  the  departments  of  tins  (TOvenitn«?nt.  That  qne^lion  is  dirertly 
invtdviHl  in  this  r-aj?e,  and  t<»  that  I  prt)po?e  to  direet  my  rt rnark?«;  and  j^i  far  a.M  tlmt 
qnestion  is  eoi\«Y-rne*l  it  makes  no  difference  whethe.  tliis  territory  if*  a  \vr»rtlilesj*, 
frozen  wmte  *»f  eternal  ice  and  i^muv  or  whether  it  is  a  fertile,  lih^iminj^,  frnitfiil  vfar 
den-  I'fMHi  thiK  i|ueHtion  the  rhainnan  t*f  the  CoTjimittii*  f>n  Fnn  ign  Affairs  ha 
iuid  Imt  httle  in  hi^  remark?*  in  favor  of  this  liill,  and  I  say  in  all  candor  that  1  am 
unable  to  gather  from  the  rei>ort  of  the  eonvmittee  or  from  the  si>inM*h  <>f  the  ehair- 
man  what  the  opinion  of  theeonnnittee  or  of  the  ehainnan  is  in  relation  to  the 
extent  of  t!ie  treaty-making  power  as  vested  in  the  Prei«ident  or  in  relation  to  the 
eonstitiitional  rights  and  prerogatives  of  the  House  in  eonnet^tion  with  treaties. 

An  attempt  is  bfing  made,  through  the  means  of  the  treaty-making  i^over.  tu  con- 
centrate ahnrigt  all  «»f  the  ptjwerof  thf,»<  trovermnent  in  the  hands  of  the  President,  snl>- 
j  Tt  only  t**  the  ad  viiv  and  eiinsent  of  tlie  SL'nate.  A  nd  this  proposition  in,  if  adopted,  a 
long  step  in  that  diriM'^tion.  1  hesitate  not  to  say,  sir,  that  if,  without  any  explanation, 
disaffirmance,  or  protest,  we  make  this  appropriatitm,  we  shalh  so  far  as  this  House 
can  fio  it,  have  surrendered  pravtically  all  the  (>ower  of  the  <n>vernment  into  the 
hands  of  tlie  tn:*aty-making  itei>artiuent  and  ri'diieed  rliis  llousf*  to  the  (xw^ition  *}(  an 
involuntary  agent  of  that  [M^wer,  with  net  discretion  but  tot-arry  out  it»4expre.«st*d  will. 
That  we  are  rapidly  drifting  in  that  direction  it  S4*ems  to  me  must  l>e  apparent  to  the 
mo-»t  rasuai  ol«erver.  By  substituting  a  foreign  government  or  an  Indian  triln?  in 
plat^  of  this  House*  on  the  principle  clainuHi  In'  the  Executive,  theri*  in  nothing 
within  the  whole  gco^je  of  the  legislative  powers  of  the  (iHtvernment  that  ejin  not  Ixi 
ilone  with<iut  the  consi-nt  or  intervention  of  this  House.  I  defy  any  gentleman  to 
point  out  ft  siufile  at  t  of  legislatiMii  that  can  m>t  he  done  throngh  ami  by  the  treaty- 
making  p>wer  if  we  admit  that  i>«>wer  to  the  extent  daimetl  by  the  Executive. 
♦  ♦♦♦♦##■ 

From  the  course  of  the  Executive  in  this  case  it  is  clearly  his  opinion  and  that  of 
hii*  ad  vixens  that  Cougrt^s  has  in  no  i*a.*e  any  discretion  in  relation  to  jiassinglhe  laws 
ne^'essary  to  carry  treaties  into  effe<*t;  but  that  when  a  treaty  is  made  by  the  Fretfi- 
dent  and  ratified  by  the  Senate  it  is  the  duty  of  this  House  then  to  reciJguize  it  as  the 
aui^reme  law  «*l  tlm  land  and  to  pass  all  laws  neces«?Hry  t<»  carry  it  into  efft»i  t,  wliat- 
ever  may  be  the  nature  or  cliaraeter  of  its  stipidations  and  regar<lli*sH  at  the  views  of 
Congress  as  U>-  it.s  exjx'tUency  or  its  In^iring  n[M»n  the  pulilii'  goixl.  That  the  Prt^ident 
ban  the  iM>wer,  with  the  consent  of  the  8tMiate,  to  purcha.se  territory  from  fon^ign 
jwjwers  to  any  extent  and  annex  such  territory  h>  and  make  it  n  t^art  of  this  tJovern- 
ment  and  nuike  all  its  inhabitants  citizens  of  the  Unite*!  States,  and  ti>  approjiriate 
for  8Urh  puqxwe  »u*"h  sums  of  money  as  he  may  see  tit;  that  this  may  he  done  by 
secret  treaty ,  without  any  atithority  or  consent  from  Congress,  and  tiial  after  such 
treaty  is  consunnnatiHl  Congress  has  no  crmtrol  whatever  over  the  matter,  bnt  must, 
without  question  or  hesitiition,  apiiropriate  the  money  required  and  pass  all  neceasary 
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laws  to  carry  the  treaty  into  effect;  and  there  is  no  limit  to  the  extent  of  this  power. 
It  may  extend  to  the  purchase  of  tlie  whole  tH>ntinent,  Britbh  America,  Mexico^ 
Wetft  India  Islands'^  am!  thus  injure  the  degtmctioti  of  ciur  Uovemmi'iit 

Bir,  aa  one  of  the  Reprej^entatives  of  the  jKH>ple  yjKjn  this  floor  I  here  entei 
earnest  and  wolenin  protect  apaini^t  this  monstroOi*  a^smiiption — this  fatal  pMiditf 
heresy.  If  tbiH"  tlortrine  is  Ut  prevail,  then,  j*ir,  tliif^  Houj^  is  hut  a  iiselei«s  appendage 
to  tlie  tfovernnient,  and  for  all  pmctieal  pQrj»ope«  mijirht  as  well  Ije  aholished.  Cttn 
any  gentleman  up^^n  lliiF  fiour  go  home  tt>  his  congtituents  and  tell  them  that  he  ha^s 
agreetl  to  the  *?urrender  of  hi*  rights-,  his  power,  and  hi**  dignity  asi  a  niemh«*r  of  this 
Hoiii*e,  an<l  the  t^nrrender  of  the  constitntional  rightti  r»f  tlie  j»eople  th rough  their 
Representatives  upon  this  floor  to  l>e  heard  upon  as  important  (juestions  a*i  are 
involved  in  the  unlinnted  extensiirtn  of  the  juri^Jiction  of  uur  Government  and  tLO 

tmlimite*!  increase  of  our  already  cruKhinjz  deht? 

«  «  «  *  *     '  #  • 

I  hold  the  tnie  doctrine  and  the  law  in  relation  to  the  treaty-making  power  to  to 
that  whieh  ihe  House  decia  ed  in  1795;   that  while  the  treMy-making   power   is 
vested  in  tlie  IVeKideTit,  hy  and  with  the  aiUicv  and  constant  of  the  Simate,  ami  while 
the  House  IniF  no  agency  in  making  treaties  yet  when  a  treaty  contains  stipulatiot]j»{ 
in  relation  to  Hubjeets  which  by  the  Con^titution  are  submitted  to  Congress,  the  tneaty  ] 
must  depend  for  its  execution  upf>n  lawj*  to  Ix*  paseeni  by  Congrei*,  and  that  in  alt  i 
Bueh  ca***e«  it  is  the  prerogative  and  the  duty  of  Congre4?B  to  deliberate,  to  take  into 
view  all  of  the  consideratirms bearing  uikiu  the  questiott,  aud  to  act  upon  it  according 
to  their  judgment  of  the  interests  of  the  Government  and  the  wialies  of  the  pe  »ple, 
and  either  pai^s  the  necessnary  lawe,  ami  thus  give  ttu*  trt^aty  vitality  and  effect^  or 
refuse  to  pai<a  them,  i\8  m  their  opinion  the  public  good  rec^uirea. 

Take  tb*»  case  now  l>efore  tlie  Hou4*e:  The  Pivsident,  with  the  advice  and  consent 
of  the  Senate,  maile  a  treaty  of  pun'l>ai*e  with  Russia  whereby  that  piwer  agreed  to 
tran.^fer  to  the  Ignited  State*  certain  territory,  in  coujji deration  of  which  territory 
the  Tnite^l  States  agrees  to  pay  Ruej*ia  $7,2O0,0(X)  in  gold.     This  treaty  was  ratified  < 
by  both  jiowera  ami  nitifiiiitionM  exchange*!.     And  Congress  i.M  now  asked  to  enact  a  | 
law  for  the  appropriation  of  the  necentsary  money  and  to  carry  the  treaty  into  effect,  i 
Now,  if  tbe  dfxtnne  I  have  referanl  to,  and   to  whielj  1  object,  is  eirrect,  and  if 
without  any  legiitlation  by  Congref's  the  treaty  is  effective,  clotlitHl  with  vitality  and 
the  law  of  the  land,  then  no  laws  of  Congress  are  neceBsary,  and  the  treaty  itgelf  i» 
a  liuHicient  law  for  the  atfpropriation  of  the  money.     Sir,  the  application  to  Congraad 
for  the  p&aeage  of  a  law  for  the  appro jiriation  uf  the  money  and  to  carry  the  treaty 
into  effect  is  a  clear  and  conclusive  demonstration  of  the  error  and  the  unsoundneaft 
of  the  doctrine  claimed  l>y  those  m  ho  regard  thk  negotiation  as  perfeeted  and  bind- 
ing without  the  action  of  Congress. 

#  4t  «  * 

I  trust,  sir,  that  hut  few  will  be  found  upon  this  floor  willing  to  congent  to  a  d^ 
trine  so  dangerfius,  willing  to  yield  up  the  authority  and  prerogativetj  of  this  House 
vestetl  in  it  by  the  Ciinstitution  of  the  country^  and  which  it  haw  always  heretofore 
persistently  maintained,  Bnt  there  is  another  <juestion  in  vol  veil  in  this  case  in 
addition  to  that  of  the  apjvrctpriation  of  the  money,  and  one  of  e<fual  importance  and 
interest,  and  that  is  as  to  the  power  of  the  President,  with  the  advice  and  consent  of 
the  Senate,  and  withtmt  the  consent  of  Congn^t^s,  or  of  the  people  of  the  United 
8tatej?,  by  treaty,  to  extend  the  arc^a  of  our  Governoient  and  bring  into  its  juris^iic- 
tion  foreign  countries  and  foreign  peoples.  This  power  I  deny.  I  do  not  claim  that 
the  Constitution  has  vested  this  p>wer  in  Congress  in  express  terms.  As  I  rearl  that 
instmment  it  is  silent  on  the  subject.  8uch  i>ower  is  not  by  that  instrument  given 
to  any  department  of  the  Government  in  express  terms.  I  do  not  wish  to  Ix^  nnder- 
Btoo<l  vm  denying  tins  power  to  the  Government.  By  the  laws  of  nations  all  govern 
menta  have  the  right  to  add  U*  their  domain  by  purchase  and  by  conquest, 
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BUpfx^jte  that  our  (loverniiient  has  this*  right,  by  the  laws  of  nature,  the  eame  as  the 
ri§rht  itf  !i€'lWefcni*e — tht*  right  to  i!o  what  h  necegj-arv  for  its  own  existence, 

Jefferson^  1  beheve,  placed  the  power  t*»  punhai^e  Lr»uii«iaiia  upfin  the  law  of 
neeejidt j%  i-)f  i?elf-pre«^rvation.  Many  of  our  ^reatef?t  Ftatepmen  have  pJa<*etl  it  upon 
the  c*lau»e  in  the  Constitution  jfiving  Congress  the  jxjwer  to  admit  new  States  into 
the  rnion.  But  from  whatever  sonrre  the  power  is  deriveil^  I  deny  that  it  belongs 
tc>  or  is  ve^teti  in  the  treat y-niakin^  department,  bnt  that  it  Ijelongg  ntriotly  to  Con- 
grew*.  ( C*ongrt*»grional  G!ol>t%  j^LtinJ  session,  Fortieth  Cfinj^sj^^  pmrt  4,  pp.  3621, 
3622,  3623  J 

Mr.  Meyert?^  of  Penn^^sylvania,  said; 

I  will  not  for  a  mo  mem  admit  that  the  action  of  the  Prescient  and  Senate  hinds 
ue  to  complete  any  imrehape  of  territory  whatever.  If  the  treaty-making  jK>wer 
extender!  thus  far  we  ehould  be  required  to  aeeept  a  country  although  inhabited  by 
millione  of  piaveg,  or  thous^andi^  of  miles  dintant,  tluiugli  its*  religion  were  inclosed  in 
the  Koran,  or  it«  |>eople  dwelt  at  the  feet  of  polygamy  and  barlnarism.  If  Alaska 
could  Ih^  time  acquire* I,  w^hy  not  China  or  Japan?  To  state  the  propM>«ition  that  the 
House  of  Repre5*entatives  need  not  Ik^  consulted  in  fciuch  an  event  m  its  own  l>e9t 
refutation.  It  is  unnecessary  to  trouble  the  ronnnittce  with  prei^e<ienti!i.  The  Mousie 
of  Representatives  assertc^l  its  right  in  this  rt^ard,  even  against  the  protet^t  rif  Wash- 
ington, as  early  as  1794,  in  relation  to  the  British  treaty ^  and  ha*  in  no  instances  that 
I  am  aware  of  pan-endereil  this  right.  N€>r  i."*  the  ohjeetion  wlely  Ihat  a  grant  of 
money  must  be  marfe  by  law  l»efore  the  treaty  t^n  he  carrit*d  to  its  j>erfect  cormum- 
mation.  It  is  for  the  peijple,  through  their  Hepresentatives,  to  say  whether  from 
IcK-ality  or  for  any  cause  an  acquisition  <>f  territory  h  subversive,  in  their  opinion,  of 
the  interests  or  principles  of  the  Government,     (Ih.,  p.  3661.) 

Mi\  Ferris^,  of  New  York^  called  attention  to  the  fact  that  the  House 
of  Represoiitatives  had  always  theretofore  insisted  upon  the  neeesi^ity 
of  coiirtin^ent  action  by  both  Houses  of  Congress  in  the  aetjuisition  of 
territory  by  the  United  States,  and  earefully  reviewed  the  history  of 
each  aetiuisition.     (lb.,  p.  86^3  et  mq.) 

The  fuilher  debate  in  the  Houses  on  the  propositions  contained  in 
the  &ub.stitiite  offered  by  Mr.  Longhridge  in  to  be  found  in  the  appen- 
dix to  the  Congressional  Globe,  second  session  Fortieth  Congress, 
part  5.  Arguments  in  support  of  the  substitute  were  delivered  by 
Paine,  of  Wisconsin  (p.  305);  Shellabai^ger,  of  Ohio  (p.  377);  Price,  of 
Iowa  {p.  380);  Washburn,  of  Wisconsin  (p.  3*>2);  Butler,  of  iliissa- 
ehusetts(p.  4m>);  Delano,  of  Ohio  (p.  45:i);  Culloiu,  of  Illinois  (p,  473), 
and  Williams,  of  Pennsylvania  (p.  485).  Arguments  in  opposition  to 
the  substitute  were  offered  by  Pouyn,  of  New  York  (p.  382);  Banks, 
of  Massachusetts  (p,  385);  Maynard,  of  Tennessee  (p.  403);  Stevens,  of 
Pennsylvania  (p.  421),  and  Oith,  of  Indiana  (p.  420). 

The  addresses  in  support  of  the  substitute  are  largely  historical 
reviews  of  the  instances  and  attendant  circumstances  wherein  the 
House  of  Kcpresentatives  has  insisted  upon  tlie  recognition  of  the 
righti^assertt'd  in  the  substitute.  It  is  therefore  impossible  to  abridge 
them  or  adecjuately  present  the  argtunents  advanced  in  abbreviated 
form.  The  address  of  Mr,  Cullom,  then  a  Kepresentative  from  Illi- 
nois and  now  a  Senator  from  that  State,  sets  forth  the  genei*al  argu- 
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ment   in  the   form    nio^t  .suitable  for  quotation.     Mr.  Cullom   said 
(App.,  p.  473): 

!«  the  treaty  perfect  and  complete,  or  is  it  unfinished  and  inchoate  and  dependent 
npon  the  ver>'  question  we  are  considering,  namely,  whether  we  shall  make  the 
appn>priation? 

I  fully  understand  the  fact  that  Congress  ran,  by  mere  f^rce  of  its  own  will,  refuse 
to  make  the  appropriation;  but  the  question  is  can  it  do  so  consistent  with  the  honor 
of  the  nation  and  its  institutional  prerogatives?  If  the  treaty  is  perfect  and  com- 
plete, so  that  the  nation  is  bound  and  may  be  held  responsible  by  the  Russian  Gov- 
ernment in  case  of  failure  to  make  the  appropriation  and  payment,  then  I  should 
vote  the  appropriation.  But  it  seems  to  me  that  it  is  not.  The  Russian  Government 
knew  that  the  power  to  raise  revenue  rested  with  Congress.  There  can  be  no  pre- 
tense that  that  Government  was  ignorant  of  the  provisions  of  our  Constitution.  It 
was  well  known  that  Congress  would  have  to  be  invoked,  antl  that  that  branch  of 
the  Government  was  free  to  act  as  its  members  might  chcoee.  It  has  l»een  the  settled 
doctrine  of  this  country'  ever  since  1794  that  Congress  has  the  right  to  deliberate 
and  carry  out  or  refuse  to  carr>-  out  a  treaty  as  in  their  judgment  might  be  for  the 
public  goo<l,  when  such  treaty  contained  stipulations  which  dei^ended  upon  Congreas 
for  their  execution.  The  resolution  adopteil  l>y  the  House  of  Repreeentativea  of 
the  Fourth  Congress  asserted  that  doctrine,  and  it  has  been  adhered  to  ever  since. 
I  give  the  resolution: 

^^lieMolre^y  That  it  being  declared  by  the  second  section  of  the  second  article  of  the 
Constitution  that  *  the  President  shall  have  i>ower,  by  and  with  the  advice  and  con- 
gent  of  the  Senate,  to  make  treaties,  provide*!  that  two-thirds  of  the  Senators  present 
cr»ncur/  the  House  of  Representatives  do  not  claim  any  agency  in  making  treaties, 
but  that  when  a  treaty  stipulates  regulations  on  any  of  the  subjects  submitted  by  the 
Constitution  to  the  pr^wer  of  Congre:^.  it  ma«t  depen«l  for  its  execution  as  to  such 
iftipulations  on  a  law  or  laws  to  l>e  passeil  by  Congress:  and  it  is  the  constitutional 
right  and  duty  of  the  House  of  Representatives  in  all  such  cases  to  deliberate  on  the 
expe«Jiency  or  inexpediency  of  carrj-ing  such  treaty  into  effect,  and  to  determine  and 
act  thereon  as  in  their  judgment  may  l)e  most  conducive  to  the  public  good.'* 

This  resi>lution  is  explicit  and  clear  in  its  declaration  that  when  a  treaty  stipulates 
regulations  on  any  subject  which  by  the  Constitution  is  submitted  to  the  power  of 
Congress,  in  surh  cases  Congress  has  the  right  to  delilx^rate  on  the  expediency  or 
inexpe^liency  of  i-arrying  such  treaty  into  effet»t. 

Now,  Mr.  Si>eaker,  I  submit  that  if  Ci>ngress  has  the  right  to  deliberate  and  vote 
and  j*a-s  whatever  law  may  be  necessary  to  tarry  out  a  treaty,  where  by  its  terms 
legi.-lation  i.s  necessary,  as  in  this  case,  an  appropriation  being  nei^essary  before  the 
temij^  «»f  the  rontra<'t  can  l>e  complie^l  with  in  i»aying  the  money  for  the  land,  or  to 
refu>«e  to  enart  such  legislation,  is  it  not  the  inevita))le  conclusion  to  which  you  most 
come  that  such  a  treaty  does  not  l>ecoine  the  supreme  law  of  the  land  until  such 
legislation  is  had,  and  that  it  is  a  contract  entered  into  ))etween  the  parties,  but  not 
binding  ujxm  the  ("fovemment  bec-aa.'^e  it  remains  in  an  inchoate  condition?  Of  what 
conse<|uence  is  the  right  to  delil»erate  if  after  all  we  are  l)ound  at  last  to  come  to  but 
one  conclusion,  and  that  to  do  whatever  njay  Vx?  nei't*ssary  to  rarry  out  the  treaty? 
The  re8<:>lution  of  1794  is  nonsenst*  if  it  simply  means  the  House  may  consider  and 
then  vote  as  the  President  an<l  Senate  desire,  or  even  if  it  means  that  we  may  delib- 
erate an<l  then  violate  a  contract  whirh  is  claimed  to  l)e  the  supreme  law  of  the  land, 
and  to  l^e  such  a  contract  as  to  give  the  other  party  the  right  to  demand  reparation 
for  a  violation.  The  doctrine  of  the  Constitution  and  of  the  resolution  of  1794 
amounts  to, more  than  a  din^laration  r»f  arbitrary  i>ower;  it  amounts  to  a  declaration, 
in  my  judgment,  that  a  treaty  which  re<)uirt»s  the  action  of  Consrros  to  i»arry  it  into 
effect  <U)e8  not  become  the  supreme  law  of  the  land  until  such  action  by  Congress 
is  had. 


IB? 

Ja8Hc*e>!cIveaii,  in  my  jmlgnjent,  took  the  corret-t  view  of  the  mutter  itihip  opinion 
kmnd  in  5  McLt-an's  Reports,  pa^e  344.     He  »ay  that — 

**  A  treaty  is  the  ij^upretue  law  of  the  hiiul  only  when  the  treaty-makinitf  power  ciin 
carry  U  into  effeet.  A  treaty  whii'li  Ktii»ul«teK  for  the  |tayrneiit  of  money  niHlertakes 
ttxio  ttiat  wliii  li  The  treaty-fnakinjt!  nower  ran  not  do;  therefore  the  treaty  is  not  tlie 
Riprt^tue  law  of  the  lan*l.  To  la^ive  it  ttie  effeet  the  iiction  of  (\iiigrt*s?<  in  nece^*.Httry. 
And  in  thi^  action  the  Repre^eJitatives  and  Senatr>rf^  act  on  their  own  jnd^nient  and 
rHHjH»nKit»ility,  and  not  on  the  ind^Mnedt  and  responHhilhy  of  the  treaty-making 
[xjwer.  A  foreign  ijovenujient  may  \>i?  pre&nnied  to  know  the  power  of  apinrop Hating 
money  l>elongsito  Congre^.  No  act  of  any  |tart  of  the  Government  can  he  held  to  he 
a  law  wliieh  has  not  all  the  j^anctions*  to  make  it  law/* 

80,  awordiiig  to  this*  de^'ifj^ion,  the  treaty  witti  Rui*sm  for  the  pureha^t'  of  Alaska  ie 
not  the  Huprenie  law  of  ttie  land  txniinHc  it  undertaken  to  do  rliat  which  it  <'an  not 
do.  Jiij^tice  Martihail  al!?«rt  entertaine*!  the  Kime  i»pinion.  In  '2  Peterv,  pajje  258,  he 
siyg: 

*'  Onr  ConFtitntion  dec'laret*  a  treaty  to  l^p  the  law  ot  the  land.  It  k  con&eqnently 
to  be  regarded  in  conrtH  of  ju^ftice  mt  etpiivalent  to  an  act  of  the  Legiftlatiire,  whenever 
it  o|jenite*^  of  itt*elf,  withont  the  aitl  of  any  lejii^lative  provision.  But  when  the  terms 
of  theMipulation  hnpt»rt  a  contract  when  either  of  the  iiartie?*  engages  to  perform  a 
partieular  artj  the  treaty  addressees  itself  to  the  politieah  not  the  jndieial,  department^ 
and  the  L^islature  most  execute  the  contract  before  it  can  betx>me  a  rule  (or  the 
conrt.'^ 

Then^  if  the  treaty  hae  not  yet  become  the  supreme  law  of  the  land,  and  if  we  have 
the  right  to  deliberate  and  are  left  | perfectly  frt^  to  make  the  a[»pn>[>riationor  refuse 
it,  then  the  question  recin-n,  What  ought  we  do  in  reference  to  thii*  a|>propriation? 
In  other  wonl*«,  oiijjht  we  to  |rnrcha.«e,  |my  for,  and  owu  this  territory  now?  I  do 
iiol  agree  to  the  declamtirin  tlmt  the  territory  it*  worthlei^jp.  My  opinion  iHthat  ^ome 
day  the  territory  will  l>e  valuable.  But  do  we  want  it  now,  and  are  ive  in  a  condition 
nuw  to  l>egin  a  fxdicy  ui  •ccjuisition? 

The  Ilouise  adopted  the  substitute;  the  bill  was  pas^sed  and  setit  to 
the  Senate.  That  body  amended  the  bill  by  strikinjuroitt  the  substitute 
and  returned  it  to  the  House.  The  Hou^e  refused  to  ooncur  in  the 
a  mend  men  t,  and  a  conference  was  ordered.  The  out4.*ome  of  the  con- 
troversy was  that  the  Senate  receded,  the  position  of  the  Hunse  was 
sustained^  the  lull  pa>ssed  both  Houses,  and  was  signed  by  the  Frei*!- 
dent,  as  follows: 

Whereas  the  Frej^idenl  of  the  I'nited  States,  on  the  thirtieth  of  March,  eighteen 
hundretl  and  sixty-j^eveu,  entere<l  into  a  treaty  with  llie  Emi>eror  of  RtiRsia,  and  the 
Sejjate  thereafter  Eave  itj^  advice  and  connent  to  said  tri*aty,  hy  the  tenn8  of  which  it 
wa8  gtipulated  that,  in  oon.«ideratjon  of  the  ee*«Hion  l>y  the  Emfieror  of  Russia  to  the 
United  States  of  certain  territory  therein  de^erihed*  the  lTnite<l  States  t?h  on  id  pay  to 
the  Enifieror  of  Ru»?Hia  the  anm  of  seven  mdlion  two  hundr€*d  thousand  dollars  in 
eoin;  ami 

Whereas  it  wa^  f^irther  Ktipulated  in  said  treaty  that  the  United  Statej«  nitall  tiecepi 
nf  mch  cfimimy  and  that  certain  inhabitants  of  said  terril<»ry  shall  l>e  admitted  to  the 
enjoyment  of  all  the  rijfhti^and  iminnnities  of  citizens  of  the  Fnite*!  Slatei^;  and 

WhfiT^&j!^J!ttiidHffptifHfift/tMt^aHnf*t  herfirri**!  hduftili  forrt  ttttd  tfftvt  I'JCtt'pt  hy  hyi^at'ton 
to  ifhirh  the  anunit  of  ffoth  IlotfitfH  tjf  CoTi(frt\<s  m  nrret*ii((rtf :  Thereforet 

Bf  it  nmctcd  by  tht'  Senate  ttud  House  iff  Reprej^-utatiren  of  the  Vnihd  Stnten  of  America 
in  Congrem  niwembhd.  That  there  be,  and  hereby  is,  appropriated,  from  any  money 
in  the  Treasury  not  otherwiFt*  appropriated,  i!»even  million  and  two  hundred  thoyf*and 
dollars  in  coin*  to  fultil  ptittulations*  containe<l  in  the  sixth  article  of  the  treaty  with 
Russia,  concludeil  at  Washington  on  the  thirtieth  day  of  March,  eighteen  hundred 
and  fiixty-eeven,     (15  U,  S.  8tat,,  198.) 
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TEE  POSITION  TAKEN  BT  THE  LEOISLATiyE  AND  EXECimYE  BBANCHB8  07  THIS 
GOVERNMENT  BE8PE0TINO  TESSITOBT  SUBJECT  TO  THE  JUEI8DICTI0N  07  THE 
UNITED  STATES  BUT  OUTSIDE  07  TEE  STATES  07  TEE  UNION,  AND  THE  BXLA* 
TION  SUSTAINED  BT  SUCE  TEBBITOBT  TO  TEE  TAEI77  LAWS  AND  STATUTES 
07  SDOLAB  CEABACTEB. 

The  original  law  for  the  collection  of  customs,  passed  July  31, 1789, 
divided  the  States  into  collection  districts,  but  entirely  neglected  the 
territory  outride  of  the  original  States.  The  only  collector  in  the 
Western  territory  was  at  Louisville,  "'whose  authority  shall  extend 
over  all  waters,  shores,  and  inlets  included  between  the  mpids  and 
the  mouth  of  the  Ohio  River,  on  the  southeast  side  thereof."  (Act  of 
July  31,  1781S  1  U.  S.  Stats.,  p.  34.) 

The  northwest  or  territorial  bank  of  the  Ohio  was  left  unprovided 
for.  Vermont  was  left  without  a  customs-house  until  it  was  admitted 
as  a  State,  as  was  also  Tennessee;  })ut  as  soon  as  either  was  admitted 
a  port  was  established  therein,  evidently  out  of  regard  for  the  equality 
of  commercial  privileges  guaranteed  the  States  b\'  the  Constitution. 
It  was  not  until  1799  that  the  customs  laws  of  the  United  States  were 
put  in  force  in  any  pait  of  the  Northwest  Territory.  (Act  of  March  2, 
1799,  sec.  17;  see  1  U.  S.  Stats.,  pp.  637,  ()38.) 

If  the  result  of  this  omission  was  to  make  unlawful  all  and  any 
importations  from  Canada  into  the  Northwest  Territory,  then  ceitainly 
the  territory  was  not  considered  as  benefited  by  the  Constitution,  for 
one  of  the  benefits  most  jealously  guarded  l)v  the  several  States  was 
equal  privileges  in  foreign  commerce. 

Historically  we  know  that  Vermont  aiid  the  Northwest  Territory 
<rarried  on  extensive  trade  with  Canada,  and  it  is  seemingly  incontesta- 
ble that  the  idea  prevailed  in  those  days  that  prior  to  admission  as  a 
State,  or  the  extension  cf  the  customs  laws  in  1799,  said  territory  was 
no  more  l)ound  by  the  tariff  requirements  of  the  Constitution  than  it 
was  benefited  there))y. 

Attention  is  also  directed  to  the  action  taken  by  the  First  Congress 
in  the  instances  of  North  Carolina  and  Rhode  Island.  The  President 
informed  Congress  on  the  28th  of  January,  1790,  that  North  Carolina 
had  ratified  the  Constitution  on  November  21,  1789;  and,  again,  he 
informed  Congress  on  the  1st  day  of  June,  17t*(),  that  Rhode  Island  had 
ratified  the  Constitution  on  May  29,  1789.  Prior  to  receiving  these 
notifiaiticms  Congress  had  enacted  two  revenue  measures,  to  wit,  **an 
act  for  laying  duties  on  goods,  wares,  and  merchandises  imported 
into  the  United  States,"  also,  ''an  act  imposing  duties  on  tonnage." 
Although  by  such  act  of  ratification  both  North  Carolina  and  Rhode 
Island  became  incorporated  in  the  Union  of  States,  Congress  saw  fit 
to  pass  acts  extending  the  provisions  of  the  previous  revenue  measures 
over  the  territory  included  in  North  Carolina  and  Rhode  Island.  (See 
1  Stat.,  pp.  99,  126.) 


THX  TARIFF  IS  WmsiAKk 

The  treaty  for  the  ptin*hase  of  Louisiana  wjus  formulated  April  30, 
I808;  a[)provpd  f\v  tho  Senatv  iii  Ortoher,  lsn3;  rntiti<Hl  hv  tlit*  Prt^si- 
deal  siad  rxclian^iul  Drtobor  lU,  18():i 

On  October  id5.  18^)3,  CialUitin,  as  S^n^retarv  of  the  Troastirv,  sid> 
tnitted  a  "'Report  on  the  Finances*."     Therein  he  said: 

The  existing  t^iiridiiH  revt^niie  nf  tlie  U alter!  Stute?^  will,  a^  has  lH.n'ti  >tatCHl,  l>e 
eiifticifiit  t*»  ilij^charge  $*M>tl,<MM^  nf  tliat  i*nm,  ami  tl  in  uxi*etted  that  tlie  lu-t  revenue 
I  coUeetfd  ui  Xesv  ()rU*anH  will  he  tHiiuil  to  the  reinaiiiinj?  $20^i.tHHh  That  itpinina  ivi-tj^ 
oil  the  suppi^ition  that  Con^re^s  ahiill  plaee  that  port  »>n  the  sm\w  fnotingas  thr«4ei>f 
the  UnittM.1  State?,  1*0  tliat  the  BUiiie  »liities  }*haU  lie  eolleeted  there  nii  the  importation 
iif  fureifdra  nierchandiHe  w*  are  now  hy  law  levied  ia  the  Tnited  Stiites,  and  that  no 
diitiei*  shall  be  i*t>llefte*l,  either  i»n  the  exiMirtatioD  of  pnniure  or  nierehaa*iW%  fmin 
New  <  Jrleant*  to  any  other  i>lare,  nor  oil  any  articles  ini|H»rti^l  in  tlie  United  State,"* 
fniin  the  i'lHled  tei  riioriei*  or  into  tha^^^  territorie?*  from  the  rniteil  Staren.  <  Vol.  1» 
Refxfrtxon  Finanr**^,  ]i.  2lt5,  W  S.  Tresi^tini',  ) 

It  is  iiianifeHt  that  Oallatin  t*onsidei*ed  that  f\mffnm  must  legislate 
ill  order  that  ""  no  duties  shall  he  collected  *  *  *  on  any  iirtieles 
inipiirted  in  the  United  Stales  fi'oui  the  ceded  t^^rritories  or  into  those 
territories  from  the  rnited  States/* 

(lalliitin  wrote  to  \\\  C.  Claihorne,  governor  »d'  Mississippi  Ttn-iitorv, 
as  follows: 

Dear  Silt:  Yoa  will  rtH-eive  hy  thin  mail  iastnietions  from  the  prot»er  department 
for  tuktn>r  |Hj».-e8sion  tA  Ijoijis^iana  anfl  for  the  temjwirary  government  of  the  province. 
It  iw  understood  that  theexitftiag  ilutieis  on  importi'ati<I  exports  which  Uy  the  Spanigih 
laws  are  now  levie^l  within  the  province,  will  eontinae  until  Conjurrest?  shall  have 
otherwise  provideii.  By  next  mail  I  expect  to  Ije  ahle  to  write  you  an  oflieial  letter 
on  timt  siihjeet  w  Inch  will  prolmhly  reach  you  Itefore  you  can  act  ujxia  it.  (  Writings 
of  Gallatin,  v^iL  !,  p.  H>7. ) 

Thei*eafter  H.  K.  TrLst,  Unit4?d  States  collector  at  Fort  Adams,  wa« 
der^i^^nated  as  collector  of  the  port  of  New  Orleans*  On  November  14, 
1803,  (iallatiiu  as  Secretary  of  the  TiTasury,  issued  aa  order  directed 
to  Mr.  Trist,  wherein,  after  informing  him  of  his  new  apix>intment, 
he  instructed  him  \\s  follows: 

You  will  also  l»e  jileased  to  ol>Perve^ 

Firett.  That  the  taxes  and  the  dutit^  to  he  CHtllected  under  your  direction  are  pre- 
cisely the  siime  which  l*y  the  cxiMtiaii  laws  or  re^^ndations  id  Louisiana  were  demand- 
able  under  the  Spanish  Uuverament  at  the  time  of  takiujf  pt>sj*eAsiion. 

Second.  That  in  those  taxe^  and  duties  are  included  i^peoially  tho>se  on  imjMirtd, 
ex|M>rt«,  transfer  of  ahippinji,  ete.,  which  were  colle<'ted  under  those  oftirers  wliopte 
powers  are  vest^^tl  in  you,  ami  generally  all  other  taxes  and  duties  whii-h  made  jiart 
of  the  general  revenue  of  the  province. 

«  #  «  «  »  #  # 

Fourth.  That  you  are  only  to  secure  or  eoUret  duties  accruing  after  jHJSPession  of 
same  by  the  TnittHl  .^tatt*8* 

#»*♦«*♦ 

Tenth.  That  until  otherwiw  j^rovidi^l  for,  the  same  duties  are  to  }m  colle<>ted  on  the 
importatiotj  of  iiiMTilfj  in  the  ^fissis'*ippi  district  from  New  <>rk*iins  and  vii-e  versa  aa 
heretnf.*re.  (<iid latin  to  Trii-t,  Novend»er  14,  1K)I3.  8ee  Bonk  <i,  January  1»  1803, 
to  December  31,  1808,  Colle<?torfii  of  Small  Port«,  OtRee  Secretary  of  the  Treasury.) 
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On  February  24,  18(>4,  Congress  passed  an  act  putting  in  force  in 
the  Territory  of  Louisiana  the  laws  of  the  United  States  regulating 
duties  on  imports  and  tonnage.     (2  U.  S.  Stats.,  251.) 

Congress  accepted  the  doctrine  acted  upon  by  the  Jefferson  Admin- 
istration, and  included  in  said  act  the  following: 

Sec.  3.  And  be  it  further  emictcdf  That  so  much  of  any  law  or  laws  laying  any  duties 
on  the  importation  into  the  I'niteil  States  of  giKxls,  wares,  and  merchandise  from  the 
said  territories  (or  allowing  drawbacks  on  the  importation  of  the  same  from  the 
Uniteil  States  to  the  said  territories),  or  respecting  the  commercial  intercourse 
between  the  United  States  and  the  said  territories,  or  between  the  several  parte  of 
the  United  States  through  the  said  territories,  which  is  inconsistent  with  the  pro- 
visions of  the  prei*eding  sei'tion,  he^  and  the  same  lierehy  w,  rej)ealed;  and  all  duties  on 
the  exportation  of  goods,  wares,  and  merchandise  from  the  said  territories,  ss  well 
as  all  duties  on  the  imi)ortation  of  goods,  wares,  and  merchandise  into  the  said  ter- 
ritories, on  the  transfer  of  ships  or  vessels,  and  on  the  tonnage  of  vessels,  other  than 
those  lai<l  by  virtue  of  the  laws  of  the  United  States,  shall,  from  the  time  when  this  act 
shall  commence  to  be  in  force,  cease  and  determine:  Provided^  hou^eier^  That  nothing 
herein  containe<l  shall  be  (X)nstrued  to  affect  the  fees  and  other  charges  usually  paid 
in  the  said  territories  on  account  of  pilotage,  wharfage,  or  the  right  of  anchorage  by 
the  levy  of  the  city  of  New  Orleans,  which  several  fees  and  charges  shall,  until  other- 
wise directed,  continue  to  be  paid  and  applied  to  the  same  purposes  as  heretofore. 
(2  U.  S.  Stats.,  sec.  3,  p.  255.) 

Section  12  of  said  act  provided  "that  this  act  shall  commence  thirty- 
days  after  the  passing  thereof."     (Id.,  p.  254.) 
Thereupon  Grallatin,  Secretary  of  the  Treasury,  issued  the  following: 

[Circular.  ] 

Treasiry  Department,  February  28,  I8O4, 
Sir:  As  it  may  be  some  time  before  you  can  be  furnishe<i  with  a  printed  copy  of 
an  act  entitled  "An  act  for  laying  and  collecting  duties  on  imports  and  tonnage  within 
the  territories  ceded  to  the  Unite<l  States  by  the  treaty  of  the  thirtieth  of  April, 
one  thousand  eight  hundrwl  and  three,  between  the  United  States  and  the  French 
Republic,  an<l  for  other  purjK>ses,"  passed  on  the  24th  of  the  present  month,  I  have 
deemed  it  proper,  for  your  government  therein,  to  inform  you  that  by  the  thinl  sec- 
tion of  the  said  act  so  much  of  any  law  or  laws  imiK>sing  duties  on  the  importations 
into  the  Tnit^^Kl  States  of  gcKnis,  wares,  and  merchandise  from  New  Orleans,  which 
is  the  only  jM)rt  uf  entry  in  the  said  territories,  has  l)een  rej>ealed.  But  as  the  act  in 
question  dot»s  not  commence  to  Ix^  in  fonxMmtil  thirty  days  after  its  date,  articles 
which  have  Ix^en  or  may  ]>e  thus  imported  l>efore  the  25th  of  March  ensuing  mtwf 
pay  the  Sftme  duties  as  hrrtnfore. 

I  am,  very  resj»ectfully.  sir,  your  obedient  servant, 

A.  Gallatin. 
(Book  G,  January  1,  mW,  to  December  31,  1808,  Collectors  of  Small  Ports,  Office 
Secretary  of  Treasury. ) 

Regarding  the  construction  of  this  rcpealincr  act  Gallatin  determined 
as  follows: 

Treasury  Department,  March  SI,  1804, 
Robert  IVrveance,  Estj., 

Collector,  Baltimore. 
Sir:  In  answer  tt)  your  letter  of  the  29th  instant  I  will  only  observe  that,  without 
wishing  to  establish  a  principle  applicable  to  other  places,  it  seems  proj^er  that  the 
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law  repealing  duties  on  gocxia  importe<l  from  New  Orleans  shouUl  receive  a  liberal 
conHtniction,  and  that  no  duties  should  be  collected  which  are  not  in  the  most  liberal 
sense  of  the  law  justly  demandable. 

In  the  case  of  the  Cornet^  the  day  of  arrival  in  the  (listrict  where  the  gooils  are 
entere<l  appears  to  >)e  the  proper  date  of  importation.  If,  therefore,  the  vessel  arrived 
in  the  district  of  Baltimore  8ubse<|uent  to  the  25th  of  March,  I  do  not  think  that  the 
poo<ls  which,  by  law,  are  exonerated  from  payment  of  duty  if  imported  after  that 
day  into  the  United  States  should  be  charged  with  such  duty. 
I  am,  very  respectfully,  sir,  your  obeilient  servant, 

Albert  Gallatin. 

(G,  January  1, 1803,  to  December  31, 1808,  Collectors  of  Small  Ports,  Office  Secretary 
of  Treasury. ) 

Jefferson  claimed  West  Florida  was  included  in  the  Louisiana  pur- 
chase. Inasmuch  as  Congress  had  extended  the  tariff  and  navigation 
laws  of  the  United  States  over  the  ''territories  ceded  to  the  United 
States"  by  said  treaty,  it  was  necessary  for  him  to  accord  the  benefits 
of  said  laws  to  the  products  and  shipping  of  West  Florida;  but  his 
Secretary  of  the  Treasury  instructed  the  collector  of  the  port  of  New 
Orleans  as  follows: 

You  will  therefore  consider  all  the  <?ai(l  territory,  whether  on  Lake  Pont<*hartrain 
or  on  the  Mississippi,  in  the  same  light  as  that  part  of  it  which  lies  east  of  the 
Pontchartrain  J^ake;  that  is  to  say,  that  with  the  exception  prescribe<l  in  the  two 
first  rules  laid  down  in  my  letter  of  the  27th  ultimo,  in  relation  to  the  produce  and 
shipping  of  the  said  disputed  territory,  you  are  to  consider  Baton  Rouge  and  other 
settlements  now  in  possession  of  Spain,  whether  on  the  Mississippi,  Iberville,  the 
lakes,  or  the  sea  coast,  an  foreign  ports.  (See  letter  Gallatin  to  Trist,  March  19,  1804, 
Book  (4,  January  1,  1803,  to  Deceml)er  31,  1808,  Collectors  of  Small  Ports,  Office 
Secretary  of  Treasury.) 

In  December,  1806,  Gallatin,  as  Secretary  of  the  Treasury,  sub- 
mitted a  ''  Report  on  the  Finances/'  Included  therein  was  his  estimate 
of  the  proba))le  revenues  to  be  derived  by  the  Goveniment  for  the 
ensuing  nine  years.  In  concluding  that  jX)rtion  of  his  report,  Gallatin 
says: 

And  this  must  he  considered  as  a  very  moderate  computation,  mice  it  doen  not 
indmle  the  rn-enue  derived  from  Xew  OrleatiA.  ( Vol.  1,  Reix)rti?  on  the  Finances,  p.  335, 
U.  S.  Trca.*»»iry. ) 

Evidently  Gallatin  considered  that  territory  as  something  separate 
and  apart  from  the  United  States. 

The  act  of  February  24,  1804,  entitled  ''An  act  for  laying  and  col- 
lecting duties  on  imports  and  tonnage  within  the  territories  ceded  to 
the  United  States  by  the  treaty  of  the  30th  of  April,  1S08,  between 
the  United  States  and  the  French  Kepublic,"'  contained  the  following: 

Sec.  s.  And  he  it  further  enacted.  That  durinpr  the  term  of  twelve  years,  to  com- 
mence* three  months  after  the  exchanji^e  of  the  ratifications  of  the  alK>ve-mentioned 
treaty  shall  have  Ixh'u  notified,  at  Paris,  to  the  French  (tovernnjent,  French  ships 
or  vessels,  coming  <lirectly  from  France  or  any  of  her  colonies,  laden  only  with  the 
pro4luce  or  maniifactures  of  France  or  any  of  her  said  colonies;  and  Spanish  ships 
or  vessels,  coming  directly  from  Spain  or  any  of  her  colonies,  laden  only  with  the 
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pixNlucc  or  manufactures  of  Spain  or  any  of  her  8ai(l  colonies?,  f<hall  be  admitted  into 
the  port  of  New  Orleans,  and  into  all  other  ports  of  entr>'  which  may  hereafter  be 
ei»tablishe<l  by  law  within  the  territories  cedc*<l  to  the  United  States  by  the  alH>\-e- 
inentione<l  treaty,  in  the  same  manner  as  ships  or  vessels  of  the  United  States  coni- 
injr  directly  from  France  or  Spain  or  any  of  their  colonies,  and  without  being 
subject  to  any  other  or  higher  <luty  on  the  said  pnjduce  or  manufacture  than  by 
law  now  is  or  shall  at  the  time  iKi  iMiyable  by  citizens  of  the  United  States  on 
similar  articles  imported  from  France  or  S|>ain  or  any  of  their  colonies,  in  vessels  of 
the  United  States,  into  the  said  port  of  New  Orleans  or  other  iwrts  of  entry  in  the 
territories  al)ove  mentioned;  or  to  any  other  or  higher  tonnage 'duty  than  bylaw 
now  is  or  shall  at  the  time  Ikj  laid  on  the  tonnajje  of  vessels  of  the  United  States 
coming  from  France  or  Spain,  or  from  any  of  their  colonies,  to  the  said  pert  of  New 
Orleans  or  other  jM^rts  of  entry  within  the  territories  above  mentioned.  (2  U.  S. 
Stats.,  253.) 

The  provi.sion.s  of  this  section  ^vc  New  Orleans  an  advantage  in 
the  importation  of  French  and  Spanish  products  over  all  the  ports 
of  the  States  of  the  Union.  Such  advantage  could  only  be  justified 
upon  the  theory  that  the  port  at  New  Orleans  was  without  the  limits 
wherein  the  Constitution  required  that  duties  should  be  uniform. 

FLORIDA. 

The  fifteenth  article  in  the  Florida  treaty  was  as  follows: 

The  Unite<l  States,  to  jfive  to  His  C'atiiolic  Majesty  a  proof  of  their  desire  to  cement 
the  relations  of  amity  subsisting  l)etween  the  two  nations,  and  to  favor  the  commerce 
of  the  subject.**  of  Hi.«  Catliolit*  Majei^ty,  ajrree  that  Span i.«ii  ve8iH*ls»,  coming  laden 
only  with  productions  of  Spanish  jrrowth  or  manufacturt*,  directly  from  the  ports  of 
Spain  or  of  her  colonics,  shall  1h.»  admitted,  for  the  tenu  of  twelve  years,  to  the  ]K»rta 
of  Pcnsacola  and  St.  Aujrnstinc,  in  the  Floridas,  without  paying  other  or  higher 
'  duties  on  their  carjrocs,  or  of  tonnajxe,  than  will  be  paid  ))y  the  vessels  of  tlie  United 

I  States.     During  the  said  term  no  other  nation  shall  enjoy  the  same  priviU»geH  within 

I  the  ce<led   territories.     The  twelve  years   shall  commence  three  months  after  the 

I  exchange  of  the  ratifications  of  this  treaty. 

I  Tlic  advanta<rc  over  the  ports  of  the  several  States  of  the  Union  thus 

sti])uhited  for  Pensacoia  and  St.  Aiit^u^^tiiie  was  rendcnKl  effective  by 
the  act  of  March  8.  is^l,  by  which  tlie  treaty  was  carrit'd  into  effect. 
Section  2  thereof  ])rovided  that  - 

The  laws  of  the  I'nited  States  relating  to  the  revenue  and  its  collection,  subjei't  to 
the  n»o<lilic;iti«»ii  stipulated  by  the  lift<vnth  articli*  of  the  said  treaty,  in  favor  of 
Spanish  vessels  and  their  carg(K.'s  ♦  *  *  shall  Ih*  extended  t(.>  said  territories. 
(:{r.  S.  Stats.,  p.  (i:^V*. ) 

Here,  ajrain,  we  find  both  the  Executive  and  the  S<Miat(\  in  exercising 
the  treaty-making  power,  and  tlie  Cont^ress.  in  icjrislatinir  lor  territory 
not  inchided  in  the  boundaries  of  the  several  States,  (h'aiintr  with  said 
territory  as  beintr  without  the  area  covered  by  constitutional  re(|uire- 
UH'nts  for  luiiforniity  of  duties. 

It  also  pres(»nts  anotiier  instance  where  Contfress  and  the  Executive 
considered  it  necessary  for  Congress  to  act  in  order  that  the  revenue 
laws  of  the  I'nited  Slates  sliould  be  extended  to  newly  acquired 
territory. 
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It  appears  that  in  1819,  after  the  Florida  treaty  had  been  concluded, 
but  prior  to  ratification  and  exchange,  a  question  arose  in  relation  to 
exports  from  Florida  into  New  Orleans,  and  the  Treasury  Department 
decided — 

That  all  goods  which  have  been  or  may  be  imported  from  Pensacola  before  an  act 
of  Congress  shall  he  passed  erecting  it  into  a  collection  district,  and  authorizing  the 
apix)intinent  of  an  officer  to  resi<le  thereat  for  the  purix»8e  of  superintending  the 
collection  of  duties,  will  l)e  liable  to  duty.  * 

This  decision  of  the  Treasury  Department  was  called  to  the  atten- 
tion of  the  United  States  Supreme  Court  in  Fleming  et  al.  v.  Page,  9 
How.,  003.     In  regard  thereto  the  court  say  (617): 

This  construction  of  the  revenue  laws  has  been  uniformly  given  by  the  adminis- 
trative de|)artment  of  the  (jovernment  in  every  case  that  has  come  before  it.  And 
it  has,  indeed,  been  given  in  cases  where  there  ajipearsto  have  been  stronger  ground 
for  regarding  the  place  of  shipment  as  a  domestic  jwrt.  For  after  Florida  had  been 
ceded  to  the  United  States,  and  the  forces  of  the  United  States  had  taken  possession 
of  Pensacola,  it  was  decided  by  the  Treasury  Department  that  goods  imported  from 
Pengacola  before  an  act  of  Congress  was  passed  erecting  it  into  a  collection  district 
and  authorizing  the  appointment  of  a  collector  were  liable  to  duty.  That  is,  that 
although  Florida  had,  by  cession,  actually  l>ecome  a  part  of  the  United  States,  and 
was  in  our  possession,  yet,  under  our  revenue  laws,  its  porta  must  be  regarded  as 
foreign  until  they  were  established  as  domestic  by  act  of  Congress,  and  it  appears 
that  this  decision  was  sanctioned  at  the  time  by  the  Attorney-General  of  the  United 
States,  the  law  officer  of  the  Government. 

I  am  unable  to  determine  wh\'  the  court  sa}'  "  Florida  had,  by  ces- 
sion, actually  become  a  part  of  the  United  States,  and  was  in  our 
possession,"  in  1819,  since  the  treaty'  was  not  mtified  by  the  Senate 
until  February  22,  1821,  and  the  formal  transfer  of  sovereignty  took 
place  on  July  17,  lvS21. 

On  the  argument  of  Fleming  etal.  v.  Page,  Daniel  Webster,  in  resist- 
ing the  force  of  the  decision  of  the  Treasur\'  Department,  above  set 
forth,  contended  that  the  attorneys  for  the  Government  misconceived 
the  reason  on  which  the  decision  was  based.  That  said  decision  rested 
on  the  fact  that  at  the  time  the  goods  were  shipped  from  Pensacola 
the  territory  was  still  subject  to  the  sovereignty  of  Spain.  In  sup- 
port of  this  contention  Webster  referred  to  the  opinion  of  Attorney- 
General  Wirt  in  the  case  of  the  Olhe  Branchy  delivered  August  20, 
1821.     (1  Op.  A.  G.,  p.  4S8.) 

The  court  did  not  sustain  Webster  in  this  contention;  and  thev  say 
(p.  ♦;i7): 

It  appears  that  tliis  decision  was  sanctioned  at  the  time  by  the  Attorney-General 
of  the  Unite<l  States,  the  law  officer  of  the  Cfovernment. 


*I  am  unable  to  secure  a  copy  of  this  circular,  although  search  has  been  made 
therefor  at  the  Trea.«ury  Dei)artment.  The  statement  of  fact  and  quotation  are 
<lerive<l  froni  the  circular  issued  by  the  Treasury  Department  on  July  29,  1845,  with 
reference  to  Texas,  as  set  forth  in  this  memorandum  under  the  heading  "Texas," 
post,  p.  165.) 
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If  this  utterance  of  the  eoui"t  had  reference  to  the  opinion 
Attorney-Geneml  Wirt  in  the  case  of  the  Olive  Branchy  the  con 
overlooked  the  facts.  The  decision  of  the  Treasury  Departme 
related  to  certain  goods  shipped  from  Pensacola  to  New  Orleans 
1819.  The  opinion  of  the  Attorney-Geneml  was  not  given  un 
August  20,  1821,  and  related  to  goods  shipped  from  St.  August!] 
to  Philadelphia  July  14,  1821.  It  is  possible  that  the  full  text  of  tl 
Treasury  decision  in  1819  or  the  files  in  the  Olive  Branch  case  mig 
straighten  out  this  tangle,  which  in  a  measure  weakens  the  otherwi 
strong  case  of  Fleming  v.  Page. 

In  tr3nng  to  cover  the  ground  of  this  investigation  it  is  necessai 
to  examine  the  opinion  of  Attorney-Geneml  Wirt  in  the  Olive  Brarty 
case.  That  case  arose  as  follows:  On  July  14, 1821,  the  Olivt.  Bran^ 
cleared  from  the  port  of  St.  Augustine,  East  Florida,  and  subsequent 
arrived  at  Philadelphia,  where  its  cargo  was  discharged.  The  own 
claimed  the  cargo  was  exempt  from  customs,  and  the  coHector 
Philadelphia  referred  the  case  to  the  Secretary  of  the  Treasury  f 
decision;  he  requested  and  received  the  opinion  of  the  Attorne 
General,  not  only  on  the  single  (question  presented  by  the  carg-o 
the  Olive  Brunch^  but  also  on  the  several  general  questions  whi 
would  probably  arise  thereafter.  (1  Op.  A.  G.,  483.)  The  Secretai 
of  the  Treasur}^  decided  that  the  cargo  of  the  Olive  Branch  was  au 
]ect  to  duties.  If  I  have  secured  a  proper  understanding  of  tl 
opinion  of  the  Attorney-General,  the  only  portion  thereof  whi< 
related  to  the  Olive  Bvimch  was  the  opening  paragraph,  as  follows: 

I  uiulerstaiul  that  j)08sei*8ion  of  East  Florida  was  not  delivered  to  theUniteci  Stal 
until  the  17th  of  lawt  month,  whereas  the  Olive  Brunch,  as  appears  by  her  pape 
cleartH.1  <Kit  from  the  iK)rt  of  St.  Augustine  on  the  14th  of  the  month.  Now,  accoi 
ing  to  the  <loctrine  laid  <lown  in  the  ease  of  the  Fanm,  Hiitler,  master,  and  report 
in  5  Robinson,  97,  the  jurisdiction  and  authority  of  the  former  sovereign  eontinu 
in  full  force  until  possession  of  the  ceded  territory  had  actually  passed.  If  I  a 
right,  then,  as  to  the  time  <»f  delivery,  the  cargo  of  the  (flirc  Branch  was  import' 
into  Philadelphia  from  a  foreign  port  or  i)Uce,  and  the  case  falls  completely  with 
the  control  of  the  act  of  the  United  States  to  regulate  the  collection  of  duties  < 
imports  and  tormage,  subjecting  the  vessel,  cargo,  the  master,  an<l  owners  to  i 
the  penalties  and  forfeitures  j)rescrilx^d  by  that  act  for  a  breai'h  of  its  sevei 
regulations. 

If  it  he  true  that  this  is  all  of  the  opinion  which  relates  to  the  carj 
of  the  Olivf.'  Bnuiclu  Mr.  Wolister  was  api)arently  correct  in  assei 
ing  that  Attornev-Cjenenil  Wirt,  in  the  special  instance  before  hir 
based  the  liability  upon  the  fact  that  sovereignty  over  Florida  had  n< 
been  actually  and  completely  transferred  to  th(  Tnited  States  at  tl 
time  the  Olive  Branch  sailed  from  St.  Augustine.  In  the  absence  < 
a  statute  providing  for  the  contrary  it  is  undoubtedly  true  that  goo< 
inijMjrted  into  the  United  States  from  a  country  to  which  the  sove 
eignty  of  the  United  States  has  never  attached  are  subject  to  dutie 
This  is  the  full  extent  of  the  opinion  rendered  by  Attorney •  Gener 
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Wirt.  In  said  opinion  he  expressly  calls  attention  to  the  advisability 
of  deciding  ''each  case  on  it^s  own  circumstances  as  it  shall  arise"  and 
the  '^difficulty  and  danger,  both  to  individuals  and  to  the  public  reve- 
nue, in  an  attempt  to  prejudge  them  by  general  rules." 

The  convei'se  of  the  proposition  set  forth  in  the  paragraph  alx)ve 
quoted  from  the  opinion  of  Attorney-General  Wirt  is  by  no  means 
established,  and  there  is  no  evidence  that  Attorney-General  Wirt 
entertained  it.  The  views  expressed  by  Mr.  Wirt  during  the  Cabinet 
discussions  of  the  controversy  between  Jackson  and  Fromentin,  indi- 
cate the  contrary.     (5  Adams"  Memoirs,  pp.  867-373.) 

The  decision  of  the  court  in  Fleming  et  al.  v.  Page  is  a  denial  that 
the  test  of  liability  for  customs  is  the  sovereignt\'  exercising  jurisdic- 
tion at  the  time  and  place  of  shipment.  Such  was  the  test  sought  to 
be  established  by  Mr.  Webster  in  his  argument  (9  How%,  612),  but  the 
court  refused  to  adopt  it.  The  court  refer  with  approval  to  the 
decision  of  the  Treasury  Department  in  1819.  Said  decision  explicitly 
recites  the  ground  on  which  it  stands,  and  should  be  allowed  to  remain 
there.  It  is  manifestly  improper  to  attempt  to  base  it  on  a  reason 
apparently  not  considered  l)y  the  Secretary  of  the  Treasurv  in  arriving 
at  the  conclusion  announced. 

The  Fifteenth  Congress  (1819)  evidently  did  not  consider  that  the 
question  of  liability  depended  alone  on  the  transfer  of  sovereignty 
})eing  accomplished. 

While  the  ratification  of  the  Florida  treaty  was  pending  before  the 
Spanish  Cortes,  the  Congress  of  the  United  Stiites  passed  an  act  pro- 
viding that  '*  the  laws  of  the  United  States  relative  to  the  collection  of 
revenue  *  *  *  shall  be  extended  to  said  territories."  Further 
provision  was  made — 

Tliat  thin  act  shall  take  effect  and  be  in  force  whenever  the  aforesaid  treaty  pro- 
viding for  the  cession  of  said  territories  to  the  United  States  shall  have  l)een  ratified 
by  the  King  of  Spain  and  the  ratifications  exchanged  and  the  King  of  Spain  shall  he 
rewhj  to  aurrcDflcr  said  territory  to  the  United  States.  *  *  *  (Act  of  March  3, 
1819,  3  U.  S.  Stats.,  pp.  523,  524.) 

TEXAS. 

March  1, 1845  Congress  adopted  a  joint  resolution  for  the  annexa- 
tion of  Texas  (5  SUit.,  797).  Subsequently  the  convention  of  Texas  and 
the  congress  of  that  republic  adopted  a  similar  resolution.  Thereafter 
Robert  J.  Walker,  Secretaiy  of  the  Treasury  under  President  Polk, 

issued  the  following  order: 

Treasury  Department,  July  i%  1845. 
To  coUeciorH  and  other  officers  of  the  customs: 

Tlie  President  of  the  United  States  has  received  official  intelHgence  that  tlie  con- 
vention, as  well  as  the  congress  of  the  repuhlic  of  Texas,  have  sanctioned  and 
adopted  the  joint  resolution  of  tlie  Congress  of  the  I'niteil  States  of  the  1st  of  March 
last  for  the  admission  of  Texas  as  a  State  of  the  IJnion. 

By  the  twenty-fourth  section  of  the  act  of  Congress  of  the  Unite<l  States  of  the  30th 
of  August,  1842,  it  is  provideil:  "That  it  shall  be  the  duty  of  all  collectors  and  other 
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officers  of  the  customs  to  execute  and  carry  into  effect  all  instructions  of  the  Secretary 
of  the  Treasury  relative  to  the  execution  of  the  revenue  laws;  and  in  case  any  diffi- 
culty shall  arise  as  to  the  true  construction  or  meaning  of  any  part  of  such  revenue 
laws  the  decision  of  the  Secretary  of  the  Treasury  shall  be  conclusive  and  binding 
upon  all  such  collectors  and  other  officers  of  the  customs/*  In  conformity  with  this 
provision  of  the  law  it  l)ecomes  my  duty  to  communicate  the  views  and  instructions 
of  this  Department  upon  various  important  (|uestions  arising  out  of  the  new  relations 
between  Texas  and  the  Unitefl  States. 

First.  Although  there  is  now  a  solemn  compact  obligatory  upon  both  parties  for 
the  admission  of  Texas  as  a  State  of  the  Union,  yet,  until  further  action  of  the 
Congress  of  the  United  States  ujwn  this  subject,  and  instructions  founded  thereon 
from  this  Department,  you  will  collect  duties  as  heretofore  upon  all  the  imports 
from  Texas  into  the  United  States. 

A  similar  (juestion  arose  in  relation  to  exports  from  Florida  into  New  Orleans  in 
1819,  when  it  was  decided  by  the  Treasury  Department  **that  all  goods  which  have 
been,  or  may  be,  imi)orted  from  Pensacola  ij^fore  an  art  of  Congrew  shall  be  piuaed 
erectiiuj  it  into  a  (vilection  diMncl  and  authorizing  the  appointment  of  an  officer  to 
reside  thereat  for  the  purpose  of  su|)erinten(ling  the  collection  of  duties  will  ]je  liable 
to  duty."  ( Book  T,  Octolx?r  10,  1843,  to  February  4, 1848,  Circulars,  Office  Secretary 
of  Treasury. ) 

Oil  December  29,  1845,  Congress  passed  an  act  the  first  section  of 
which  was  as  follows: 

That  all  the  laws  of  the  Unite<l  States  are  hereby  declared  to  extend  to  and  over, 
an<l  to  have  full  forte  an«l  effect  within,  the  State  of  Texas;  adniittetl  at  the  present 
set<^ion  of  Congress  into  the  Confederacy  and  Union  of  the  United  States.  (9  U.  S. 
Stats.,  p.  1.) 

On  ])eceml)er  31, 1845,  Cont^ress  created  a  collection  district  embrac- 
ing the  State  of  Texas.     {\)  U.  S,  Stats.,  p.  i>.) 

NEW  MEXICO  AND  CALIFORNIA. 

The  United  States  acquired  title  to  Now  Mexico  and  California  by 
contjuest.  The  con(juest  of  New  Mexico  \va>i  accomplished  by  the  cam- 
pait;:n  of  184«J  (Leitensdorfcr  /'.  Webl),  :>o  IIow.,  176);  as  was  also 
that  of  California  (Cross  /'.  Harrison,  !(>  IIow.,  UMJ). 

AIth()u<ifh  the  sovereignty  and  jurisdiction  of  the  United  States  per- 
manently attached  to  this  territory,  the  i^overmnent  of  civil  affairs 
thcHMn  continued  to  exact  customs  accordint;^  to  the  schedules,  rules, 
and  n^i^ndations  established  by  military  orders.  This  action  was  sus- 
taincHl  by  the  Su]n<Mne  Court  of  the  United  States.  (C'ross  v.  Har- 
rison, ir>  IIow.,  P.M).) 

The  tnnity  of  ]M»ace  with  Mexico  was  ratitied  and  exchanged  May 
;^)0, 1S4S,  but  the  oHicials  in  charge  of  custom>  atlairs  in  California  con- 
tiiuuMl  until  till*  fall  of  1S48  to  oxavt  customs  ])ur>uant  to  the  reciuire- 
ments  of  the  military  order  issue(l  by  dircM-tioii  of  tiic  PresidtMit.  This 
action,  alx),  was  sustained  by  tlu^  Sui)reme  Court  of  tiic  United  States. 
(Cross  /'.  Harrison,  Ml  How.,  1M».) 

On  October  7,  1>s4n.  Robert  ,1.  Walker,  Sivretary  of  the  Treasury 
undi»r  President  Polk,  issued  the  following  circular: 
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Treasury  Department,  October  7,  184S. 

On  the  30th  of  May  last,  upon  the  exchange  of  ratifications  of  our  treaty  with 
Mexico,  California  became  a  part  of  the  American  Union,  in  <"onse<iuence  of  which 
various  questions  have  been  presented  by  merchants  and  collectors  for  the  decision 
of  this  Department. 

By  the  Constitution  of  the  United  States  it  is  declared  that  "All  treaties  made,  or 
which  vhall  be  made,  under  the  authority  of  the  United  States  shall  be  the  supreme 
law  of  the  land."  By  the  treaty  w4th  Mexico,  California  is  annexed  to  this  Republic, 
and  the  Constitution  of  the  United  States  is  extended  over  that  Territory  and  is  in 
full  force  throughout  its  limits.  Congress,  also,  by  several  enactments  subsequent  to 
the  ratification  of  the  treaty,  have  distinctly  rect^nized  California  as  a  part  of  the 
Union,  and  have  extended  over  it  in  several  important  particulars  tlie  laws  of  the 
United  States. 

Under  these  circumstances  the  following  instructions  are  issued  by  this  Department: 

First.  All  articles  of  the  growth,  produce,  or  manufacture  of  California  shippe<l 
therefrom  at  any  time  since  the  30th  of  May  last  are  entitled  to  admission  free  of 
<luty  into  all  the  ports  of  the  United  States. 

St»con<l.  All  articles  of  the  growth,  pro<luce,  or  manufacture  of  the  United  States 
are  entitle<l  to  admission  free  of  duty  into  California,  as  are  also  all  foreign  goods 
which  are  exempt  from  duty  by  the  laws  of  Congress,  or  on  which  goods  the  duties 
prcscrilxid  by  those  laws  have  lx»en  paid  to  any  collector  of  the  United  States  previous 
to  their  introduction  into  California. 

Third.  Although  the  C^mstitution  of  the  United  States  "xten<ls  to  Califoniia,  and 
(^oiigross  have  recognized  it  by  law  as  a  part  of  the  Union  and  U^slated  for  it  as  such, 
yet  it  is  not  brought  by  law  within  the  limits  of  any  collecti(m  district,  nor  has  Con- 
gress authorized  the  appointment  of  any  ollicers  to  collect  the  revenue  accruing  on 
the  iini)ort  of  foreign  dutiable  gornls  into  that  Territory.  Under  these  circumstances, 
altliough  this  Department  may  be  unal^le  to  collect  the  duties  a«'cruing  on  importa- 
tionn  from  foreign  countries  in  C'aliforuia,  y(?t,  if  foreign  dutiable  goods  should  Iw 
intrcKluce*!  there  and  shipped  thence  to  any  port  or  place  of  the  United  States,  they 
will  be  subject  to  duty,  as  also  to  all  the  penalties  prestTil)cd  by  law  when  ,^uch 
importation  is  attempted  without  the  payment  of  dutiei^. 

K.  J.  Walker, 
St'crctary  of  ihti  Treasury. 

It  is  worthy  of  attention  that  while  this  circular  dechires  that  "*  By 
thr  tmittj  ir'dh  Merlv >  California  is  annexed  to  this  Republic,  and  the 
Constitution  of  the  United  States  is  extended  over  that  territory  and  i.s 
in  full  forc(»  throu<ifhout  its  limits,"  the  Administration  was  unwilling  to 
n\st  its  action  on  that  declaration,  although  if  the  theory  were  correct, 
it  att'orded  ample  justification.  But  th(^  theor\^  was  a  new  one  and  its 
projector  had  been  unaMe  to  secure  recognition  for  it  in  the  existing 
Congress.  It  was  diam(»trically  opposed  to  the  theories  and  pmctice 
theretofore  prevailing.  Therefore  the  contemphited  action  was  sought 
to  he  justified  by  showing  it  to  be  in  harmony  with  th(i  theory  that 
Congress  nuist  (»xtend  the  laws  of  the  United  States  to  newly  actpiired 
territory.     To  this  end  the  order  contained  the  following: 

Cnnf/rr.tti  nfiio,  hij  Antntl  I'nnrtintntu  nnhxriiiind  to  the  nitificntUni  of  the  tn'ntif,  hure  dis- 
tlnrthf  nrof/niztft  ( 'nl'ifomin  (i.<  a  ftort  of  the  I'nion,  und  hore  c.ifnulfft  om'  i(  in  sirrral 
nuportonl  jinrtimlnrs  thr  hum  of  th*    (ni/i'd  Sfatts.      Cnfttr  th'^f  <'irt'nnii<ttnin\<!,  tie. 

Th(»  laws  ref«»rre(l  to  w(»re  the  act  of  August  12,  IS4S(1>  V,  S.  Stats., 
p.  3<n),  and  act  of  August  14,  Is-^S  (1^  U.  S.  Stats.,  p.  820). 
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Th^  Thirtif^th  ('onjrres:^  did  not  aiM»'pt  the  view  expr€:s«sed  in  the 
Walker  rircular,  and  at  it-  Mrccmd  >e-?->ion  pii>sed  "An  act  to  extend 
the  nvf-nue  law-  of  the  Ignited  State-  over  the  territory'  and  watei> 
of  rpfKT  (!alifomia.  an<l  to  ereat*:  a  t-olUttion  district  therein,^ 
approved  Mareh  'i.  1^41*  <!♦  L'.  S.  Stat-.,  tliap.  llri.  p.  4o*». 

Hi.-tori«-?illy  we  know  that  the  Polk  admin  i-t  rat  ion  did  not  act  in 
(California  in  acrr^rdante  with  the  drxtriiu-  announee^l  in  the  circular 
of  (><to^»er  7.  1^4^.  If  the  ('on-titution  and  law-  of  the  Tnited  States 
wen-  in  fone  in  California.  th»'P  it  folli>w»d  that  the  landinjrof  foreign 
pRKhirt'i  in  that  territory.  exreptir»v  nt  a  |K;rt  «>f  iiitrv.  wjt-  prohibited 
hv  law.  Sinre  there  w*-n*  no  port-  of  iTitry  in  the  territory,  no  for- 
eign prrKlurt-  rould  \h*  landed.  Yet  in  Ortol^M*.  1^^,  California  wad 
the  r>l»jeetive  |K>int  of  .-hip>  -ailing  on  every  .>»*a,  hrinifint^  [>aissen^ri<i 
attracted  tr>  that  territory  hy  thi*  dis40very  of  «r*>ld  therein,  and  these 
ernijrnmt-  anrl  their  <rfM>fl.-  were  not  refa-^^il  a<hni-sion. 

In  nrme  of  hi-  nie--age-  to  ('on<rn*»  did  Pre-ident  Polk  advance 
the  theory  <riven  form  and  -uh.-tanee  }»y  the  Walker  circular. 

In  hi-  tirst  annual  me-.-a;r<'  (DtM-emU'r  2.  1>4.7)  Pre.-ident  Polk,  with 
n-ferenre  to  the  ann(*xation  of  Texa>,  -aid: 

Th#-  Kxerutivf  <  fOV^TijiiK-rit.  th»-  (.'oIl•.r^'^^,  ami  tht-  jK-fiple  of  Texas  in  ojnvention 
ha\*-  .-rirri-.-ivi-ly  roiii|»li«-rl  uitli  all  tlu-  tt-riii.-  and  rotnlitiuiL'?  uf  the  joint  resolution. 

**¥■***  « 

<^ii*-ti<iii-  fh-i']Ay  iiit*Ti?-tiiit:  tn  Texa.-^.  in  ri>iiiiiion  with  the  other  States*,  the 
exti'ij-ion  of  our  revernn-  law-  an«I  jii'lirial  ;-y.-teiji  over  her  i^'ople  ami  territory,  as 
well  .'I-  iiii'a-unr  of  a  l-K-al  I'liamcti-r,  will  rlaiiii  tiie  early  attention  of  Congrt*s. 
*     *     *     'Me— ai.'«-  awl  I'afHr-  of  the  I'n-.-ideiits.  vol,  4,  pp.  :i*^*).  'Si<7.} 

In  hi-  -erond  annual  me>,.-a<r(»  (I.)«rembrr  ^.  1^40)  President  Polk 
-^ai^l: 

It  will  U'  iiii|H»r1ant  <liiriiij/  your  j)reH'iit  >e>.-ioii  to  fytaljlish  a  Territorial  jrovem- 
ineiit  oiiff  h,  t  iinitl  tfn-  jnri^'iirtion  titnl  Onrx  of  the  l'nitif<l  States  over  the  Territorj'  <>l 
(iret'on,     *     *     * 

Thei-lahlir'hineiit  of  <"iistoin-hous<'s  ♦  *  ♦  re<niirer- legislative  authority.  fMes- 
fHift-  »ut\  I'aiH'r-"  of  the  I'reHirh'ijt-^,  vol.  4,  p.  iy()4.) 

In  iii-^  lliinl  antniai  mes>a«^e.  (December  7,  1847)  President  Polk, 
with  n'fereFice  to  Oregon,  said: 

Oiir 'iti/.eri'- uho  inhahit  that  ilintaiit  region  of  coiiiitry  are  still  left  without  the 
prol«<tion  «.f  our  law."  or  any  rejrnlarly  organize*!  government.  *  *  *  They 
"honl'l  have  tin-  right  of  nnffrage,  he  rej>n*>ent<Ml  in  a  Territorial  legislature  and  by 
a  I>*'l«rj»te  in  ('onL'n-s'^,  aii'l  po.-ser-H  all  the  rights  ami  privileges  whieh  citizens  of 
othei  port  ion- of  tin-  Territorienof  the  I'niteil  States  have  heretofore  enjoyed  or  way 
now  enjoy. 

<  hn' jn<li«-ial  Hynti-m,  revenn<-  laws,  laws  n'gnlating  tmde  and  intercourse  with  the 
tn<liiii)  triln-H,  »n<l  the  j»rot<M'tion  of  our  laws  generally  should  l>e  extended  over  them. 
(  >h— iit'en  jHnl  I'Mprr^  of  the  Presidents,  vol.  4,  pp.  .V);>,  n'^SK) 

III  his  me«^sjijre  to  ( 'on;^''res>,  dalrd  »liiiy  ♦!.  1S4S.  notifying  that  ))ody 
itf  the  I'Mlirnjilions  of  (he  trcjily  of  peace  witii  Mexico  on  May  30, 1848, 
Piv-idcnl  INdk  sjiid: 

'I'Ih'  ininn'iliate  eMtiihlishnient  of  Territorial  irovrrnnu'nts  and  \\\v  ejinrntm  of  our 
(o/\*o\rr  these  valuahle  y>o«/*«7<«/ofM  are  <leein«'d  to  he  not  only  inii)ortant,  but  India- 
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pensable  to  preserve  order.  ♦  *  ♦  Foreign  comnierce  to  a  conniderable  amount 
is  now  carried  on  in  the  iH)rt8  of  Upper  California,  which  will  retiuire  to  }ye  regu- 
late<l  by  our  laws.  A)<  noon  as  tmr  .v/xteui  shall  be  exteuded  over  thijt  connuerce  a  revenue 
of  considerable  amount  will  b*  at  once  collected.  For  these  and  other  obvious  rea- 
sons I  deem  it  to  l)e  my  duty  earnestly  to  recommend  the  ttrtiou  of  Congress  on  the 
mbjert  at  the  present  session.     (Messages  of  the  Presidents,  vol.  4,  pp.  588,  589.) 

Ill  his  annual  message  to  Congress  dated  December  5,  1848,  Presi- 
dent Polk  said: 

No  revenue  has  l>een  collected  at  the  ports  in  California  l)ecause  C<mgress  failed  to 
authorize  the  establishment  of  i  ustom-houses  or  the  apiK)intment  of  officers  for  that 
purjHJse.     (Messages  of  the  Presidents,  vol.  4,  p.  (hiS.) 

In  the  same  message  President  Polk  further  said  (ih.,  p.  64:S): 
It  will  be  imj)ortant  to  extend  our  revenue  laws  over  tha«e  territories,  and  espe- 
cially over  California,  at  an  early  period.     There  is  already  considerable  commerce 
with  California,  and  until  jiorts  of  entry  shall  be  established  and  collectors  appointed 
no  rt» venue  can  be  received. 

Thereupon  Congress  passed  ''An  act  to  extend  the  revenue  laws  of 
the  United  States  over  the  territory  and  waters  of  Upper  California, 
and  to  create  a  collection  district  therein/'  approved  March  3,  1849. 
{\i  U.  S.  Stats.,  chap.  112,  p.  400.) 

Mr.  Polk  retired  from  oiiice  March  4,  IS49,  leaving  to  his  successor 
the  adjustment  of  the  complications  which  arose  Avhen  Congress  ascer- 
tiiined  that  the  Executive  had  attempted  to  deal  with  California  and 
New  Mexico  as  being  territory  bound  and  benefited  by  the  Constitu- 
tion and  laws  of  the  United  Stiites. 

The  inhaldtants  of  California  and  New  Mexico,  being  advised  bvthe 
Walker  circular  that  ''by  the  treaty  Avith  Mexico  *  *  *  the  Con- 
stitution of  the  United  States  is  extended  over  that  territory,"  natu- 
rally arrived  at  the  conclusion  that  the  provisions  of  the  Constitution 
guaranteeing  a  republican  form  of  government  and  securing  represen- 
tiition  in  Congress  were  as  potent  as  the  requirements  of  the  Constitu- 
tion regarding  uniform  duties  and  imposts.  If  Congress  were  without 
discretion  as  to  the  one,  how  could  it  exercise  discretion  as  to  the 
others  i  Therefore  the  inhabitants,  without. waiting  for  Congress  to 
authorize  them  so  to  do,  proceeded  to  organize  an  independent  State 
government,  adopt  a  constitution,  and  elect  Senators  and  Representa- 
tives in  Congress.  When  the  matter  came  before  Congress,  both  the 
Senate  and  House  of  Representatives  refused  recognition  to  the  cre- 
dentials of  the  gentlemen  claiming  to  be  the  Congressional  delegations 
from  said  "States." 

The  nuuKM-ous  ''enabling  acts"  wherebv  the  creation  of  States  has 
been  authorizi^l,  and  the  various  acts  wherebv  the  States  so  authorized 
to  be  created  were  thereaft(»r  admitted  into  the  Union  of  States,  show 
how  universally  and  constantly  it  has  been  considered  that  the  rights 
in  relation  to  government  of  territory  l)elonging  to  the  United  States 
are  to  be  anifi  rr*'ii  oi*  {irnnied  h\  Congress,  and  do  not  proceed  from 
self-operating  provisions  of  the  Constitution. 
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President  Taylor  in  his  first  annual  message  (December  4, 1849) said: 

A  collector  has  been  ap])ointecl  at  San  Francisco  under  the  act  of  Congrese  extend- 
ing the  revenue  laws  over  California,  and  measures  have  \)een  taken  to  organize  the 
custom-houses  at  that  and  the  other  ports  mentioned  in  that  act  at  the  earliest  period 
practicable.  The  collector  proceedeii  overland  and  advices  have  not  yet  l>een 
received  of  his  arrival  at  8an  Francisco.  Meanwhile  it  is  un<ierstood  that  the  cue- 
toms  have  continued  to  l)e  collected  there  by  officers  acting  under  the  military 
authority,  as  they  were  <luring  the  a<lministration  of  my  preflecessor.  It  will,  I  think, 
be  expe<lient  to  conlirm  the  collections  thus  made  and  dire(;t  the  avails  (after  such 
allowances  as  Congress  may  think  fit  to  authorize)  to  be  expended  within  the  Terri- 
tory, or  to  be  paid  into  the  Treasury  fur  the  purpose  of  meeting  appropriationH  for 
the  imi)rovement  of  its  rivers  and  harlx)rs.  (Messages  and  Papers  of  the  Presidents, 
vol.5,  p.  19.) 

ALASKA. 

The  treaty  for  the  purchase  of  Alaska  was  proclaimed  June  20, 1867. 
(15  Stat.  L.]  539.)  On  April  (^,  1868,  Mr.  MeCullough,  then  Secretary 
of  the  Treasury,  addres.sed  a  letter  to  the  collector  of  the  port  of  New 
York  wherein  he  acknowledged  receipt  of  a  request  from  the  Ru.ssian 
minister  for  the  free  entry  of  certiiin  oils  shipped  from  Alaska  to  San 
Francisco  and  from  there  reshipped  to  New  York.  In  response  to 
this  request  Mr.  MeCullough  said: 

The  request  for  the  frt*e  entry  of  naid  oil  was  ina<le  on  the  ground  that  the  oil  waa 
shippe<l  from  Sitka  after  tlie  ratification  of  the  treaty  by  which  the  territory'  of 
Alaska  became  the  property  of  the  United  States.  The  treaty  in  <|ueKtion  was  rati- 
fie<l  on  the  20th  of  June,  1H67,  and  the  collector  at  San  Francisco  has  rei)orted  that 
the  manifest  of  the  vessel  shows  tlie  (»il  to  liave  been  shij)pe(l  from  Alaska  rm  the  (>th 
<lay  of  July,  18*)7,  ami  that  theshijHuent  consistetl  of  52  packages.  Under  these  circum- 
stances you  are  hereby  authorizc<l  to  admit  the  said  52  packiures  of  oil  free  of  duty. 

The  vicAVs  expressed  })y  the  Secretary  of  the  Treasury  were  aL^o 
entertained  by  the  S(H*retary  of  State,  William  II.  Seward.  In  a 
letter  dated  •January  80,  1S*)J),  Mr.  Seward  said: 

I  understand  the  decision  of  the  Supreme  Court  in  the  case  nf  Harrison  r.  Cro«8 
(1(>  How.,  H)4)  to  declare  its  opinion  that,  U])on  the  addition  to  the  United  States  of 
new  territory  by  conipiest  and  <-ession,  the  acts  re<rulatin*r  foreijrn  commerce  attach 
to  ami  take  effect  within  such  territory  ipso  facto  and  without  any  fresh  act  of  legis- 
lation expre^^sly  givin«:  such  extt'usion  to  the  pre-existiii;;  laws.  I  ran  see  no  reason 
for  a  discrimination  in  this  effect  between  acts  reirulatint:  foreijrn  commerce  and  the 
laws  reirulalinj;  int<'n-ourse  with  the  Indian  tribes. 

1  On  •Inly  27.  lsr).s,  Contri'^^"*^^  passed  an  act  entitled  **  An  act  to  extend 

'  the  laws  of  the  Unitiul   States  ndatin<^  to  customs,  coinineree,  and 

navi<ration  over  territory  cedcni  to  tbe  United  States  by  Russia,  to 
establish  a  collection  district  tbc^rein.  and  lor  otbcM-  [)urposes."  (15 
Stat.  L.,  240.) 

The  first  section  of  this  tict  t^xtcndcMl  the  laws  of  the  Tnited  States 
relatint^  to  customs,  connnercc,  and  navioation  to  and  over  •'all  the 
mainland,  islands,  and  watcis  of  the  territory  ceded  to  tlH»  Tnited 
States  by  the  Kmpcror  of  Uussia." 

In   connection  witli  the  coursi*  pursued  by  the  administration  of 
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President  Johnson  in  the  instance  of  Alaska,  it  is  advisable  to  recall 
that  President  Johnson,  prior  to  the  time  Alaska  was  acquired,  had 
insisted  that  the  Executive  possessed  the  authority  to  determine  what 
relations  to  the  Federal  Government  of  the  United  States  should  be 
sustained  by  the  territory  and  inhabitants  of  the  late  rebellious  States?. 
If  his  position  were  well  taken,  it  followed  that,  the  treaty  having  been 
ratitied  by  the  Executive,  there  remained  nothing  to  be  done  to  com- 
plete the  incorporation  of  Alaska  into  the  United  States. 

C0MPASI80H  OF  THE  COHSTITnnOHAL  BSQUntEMEKTS  FOB  UVIFOBM  TAMFF 
LAWS  WITH  THE  BEQUIBEMEKTS  AS  TO  UVIFOBM  LAWS  OH  INTEBHAL- 
BEVENUE  AND  DIBECT  TAXES. 

Under  the  Constitution,  the  internal-revenue  laws  should  be  as 
universal  and  uniform  in  application  as  the  tariff  laws. 

The  lirst  internal-revenue  tax  on  spirits  distilled  in  the  United 
States  was  levied  by  the  act  of  March  8,  1791,  which,  for  purposes 
of  collection,  provided  *'  that  the  United  States  shall  be  divided  into 
fourteen  districts,  each  consisting  of  one  State.-'  (1  U.  S.  Stats.,  sec. 
4,  pp.  199,  200.) 

Although  said  act  did  not  prohibit  the  distilling  of  spirits  except  in 
compliance  with  said  tax  regulations,  no  provision  was  made  for  the 
collection  of  siiid  tax  in  the  territories  not  included  in  the  boundaries 
of  the  existing  fourteen  States. 

It  was  not  until  IS68  that  the  internal-reveiuie  laws  were  extended 
to  apply  to  all  places  **  within  the  exterior  boundaries  of  the  United 
States."     (15  U.  S.  Stats.,  sec.  107,  p.  167.) 

The  territories  thus  subjected  to  the  provisions  of  th«^  internal- 
revenue  acts  were  the  Indian  reservations  and  the  lands  of  the  civilized 
tribes,  which  theretofore  had  not  been  invaded  by  the  collector  of 
internal-revenue  taxes. 

The  provisions  of  the  Constitution  for  direct  taxation,  instead  of 
reciuiring  that  direct  taxes  shall  be  universal  and  uniform,  requires  that 
they  shall  be  *' apix)rtioned  among  the  several  States  which  maybe 
included  within  this  Union,  according  to  their  respective  numl>ers, 
Avhich  shall  he  determined ''  by  enumeration.     (Art.  1,  sec.  2,  clause  3.) 

This  ])r() vision  is  apparently  coextensive  with  that  relating  to  cus- 
toms. The  two  clauses  nuist  be  taken  together,  and  the  fact  that  one 
in  reciiiiring  uniformity  mentions  the  United  States  as  a  whole,  and 
the  ()th(M-  in  ])rescribi!ig  a  rule  of  proportion  among  the  several  parts 
refers  to  the  taxabh*  area'distributively,  can  not  be  taken  to  m(»an  that 
thi»  limits  of  thi»  taxable  area  in  the  two  cases  are  different.  In  the 
first  twi'nty-rive  years  of  the  (xovernment's  existence*,  und«»r  the  Con- 
stitution, Congress  provided  for  several  levies  of  direct  taxes,  which 
were  imposcnl  solely  on  th«»  States.  Finally,  one  was  ext(»nded  to  ter- 
ritory   (District   of   Columbia),  and    in    upholding   it   Chief  Justice 
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;  Marshall  held  that  while  Congress  might  inelude  the  Territories  in 

ini^^)sirig  a  direct  tax,  Cong-ress  were  not  re<|uired  to  do  so.  (Lough- 
borough /'.  Blake.  5  Wheat.,  317.) 

If.  as  Chief  .Iusti<»e  Marshall  held,  the  Constitution  allows  Congress 
discretion  in  tixing  the  area  to  Ik?  affected  ))v  diivct  taxation,  bv  con- 
tining  the  direct  tax  to  States  or  extending  it  to  include  the  Territories, 
d<M\*i  not  the  Constitution  j>t»rmit  a  like  discretion  in  fixing  the  area 
afl*»ct«'d  by  indin'ct  taxation? 

AtttMition  is  also  directed  to  c(»rtain  legislation  of  Congress  relating 
to  the  TnittKl  States  I^mk  and  Ijouisiana.  The  original  charter  of  the 
bank  authorized  the  dinn'tors  to  establish  bi-anch  lijinks  "wheresoever 
they  shall  see  tit  within  the  United  States."  (Act  Feb.  25,  ITsa:  1 
U.  S.  Stats.,  sec.  l.^,  p.  IIC).) 

r|)on  the  a<(iuisition  of  I^ouisiana  the  Iwmk  desired  to  establish  a 
branch  in  New  Orleans.  To  enable  it  to  do  so  Congress  i>ai>sed  the 
following  act: 

AX  A<T  "niiplnmiiiary  t«»  ilu-  art  intitiiliMl     An  act  to  iiuitn^'r}'**'  the  *nl»«<'ribers  to  the  Bank  of 

the  rniti'd  Siatfs." 

lit  it  t  iniitttf  ht/  thr  St  untt  amf  Jftms*  nf  Jit  ftrts*  iitntir  s  nf  tlo  f'liitt'tJ  Sttitts  of  Am^rifft 
in  i'nittji'.s."  n.<.''nnf>hd.  That  tlu*  prt»si«lent  ami  «lirin*tnrs  of  the  Hank  of  the  I'nitCMl 
States  >hall  U\  ami  they  an*  hereby,  aiithnriz«^l  to  estahli^h  otiitvs  of  <liseoiint  and 
dejMisit  in  any  j>aii  of  tlieTerritorii^  ariltfmnhiH'it.toi  the  TnittMl  States,  in  the  man- 
ner and  on  th«*  terms  j»n*s«TilH*<l  by  tlie  art  to  which  this  is  a  snpplement. 

Approved  March  1?.S.  1S(M.     (2  V.  S.  Stats.,  ]k  274.) 

The  Constitution  retjuires  that — 

Full  faith  an«l  <*nilit  shall  Ih'  iriwn  in  eadi  State  t«»  tlie  ]»r)>lic  acts,  reoordi?,  and 
jn«lirial  pr«x-etilinirs  nf  every  «»ther  State.     (Art.  4,  sec.  1.) 

The  First  Congre>s  (171H0  j>jissed  an  act  providing — 

That  thf  nn-onls  i\u*\  jn«licial  pnK-tn.MUnirs  of  the  courts  of  anyStateshall  Ix'  proved 
or  a^lniitt***!  in  any  other  court  nitltm  t},,  l'nit»tt  Nntt.-*  l»y  tlie  attt-station  *  *  ♦ 
Anil  tlu*  saiil  rwonls  ami  judicial  priHiiMlinp*,  authenticati^l  as  aforesai<i.  s»hail  have 
surh  faith  ami  rr»»«lit  i:iv«-n  to  them  in  every  oKirt  "'V/i//! //*'  I'ult^t! Stoh^fSiS  *  ♦  » 
(Art  ..f  May  L»»i.  \:\H),  1  \\  S.  Stats.,  p.  122.) 

When  tlu*  province  of  Ix>uisiana  was  ac(iuired,  it  was  of  course  nec- 
sarv  to  .'^ecurc  a  likt»  recognition  in  that  territorv  for  such  public  acts, 
re<*ord>,  and  judicial  proceedings. 

To  acronipli^h  thi^  the  Eighth  Congress  (ls04)  i^jissed  "An  act  sttjh- 
jJ*  nt>  nliirij  to  the  act  entitled,"  etc..  being  the  act  above  referred  to. 
[  Thi>  act  >|>*Mitically  divided  all  territory  under  the  sovereignty  of  the 

>  Cnited  Statc>  into  thnn*  cla>se^,  as  follows: 

\  (I)  Stato  of  the  Cnion. 

f  (2)  Territories  of  the  United  States. 

(?*)  Countrie>  >ubjeet  to  the  jurisdiction  of  the  United  State:5. 
Thi>  cla--itication  appear^  in  Motion  2  of  >aid  act.  which  i>>  as  follows: 

That  all  thr  provi<i«»n«i  "f  this  art  an«l  the  ai-t  to  whirh  tin-  i>  a  suj»plenient  s«hall 
ajiply  a>  urll  t«'  tlu*  puhlir  arts,  rti-ijnls.  oilioe  hoi»k>,  juiliiial  procee^liuirj*,  oourtB, 
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ari^l  "jfRi't'i:?  t>f  the  rv^*JM.'^'Hvt*  Tvn'iittrif^  <if  the  UuittMi  States  ninl  t'mtnirifn  Muhjfii  fo  (ht 
JHTi»dutUm  (if  the  Uiiite<l  States  a*  to  the  injhiir  aetSt  reeoriit^,  utlioe  b<xiktf,  judk-m! 
|mx'**Hiin^s*,  c«piirl«i,  iiinl  uttic^fs  of  the  s^eveml  SttikA.  (Act  of  Mareh27,  1804, 1!  U.  S. 
8tatR,  pp.  29^  'MK) 

Thi:^  cIiis.siticiition,  udo|>te<l  hy  thr  Kightli  Congress  aiid^'jipprtivrd 
by  President  Jefferson,  is  preserved  to  this  day*  Sections  DOa  tmd 
9(Mi.  Kevised  Statutes  of  the  United  Stat»*s  (1878),  are  as  follows: 

tM>5.  The  at!t.^  of  the  lejfislature  of  any  State  or  Territ«iry  *tr  tmt/  ajutUnj  mbjt'vt  io 
ifw  jttn^ifiction  of  tfw  VniUxi  Stntr^*^  t^U\ 

906.  All  rtHHirtln  aiiil  exeiiiplifimtioiis  of  Ixwjka  which  may  !je  kept  (n  any  puhlic 
office  of  any  State  or  Temt^iry  *tr  ttufj  rnuutnf  mhj*:H  k*  llm  jurmlk-tion  of  the  Unikd 
^SUsUm^  etc. 

EEPORT  Oir  THE  RIGHT  OP  SPAIN  TO  ACCEPT  A  RENEWAL  OF 
ALLEGIANCE  TO  IT  lY  INDIVIBtTAL  INHABITANTS  OF  THE 
TERRITORIES  ACftUIEED  BY  THE  UNITED  STATES  AS  A 
RESULT  OF  THE  SPANISH-AMERICAN  WAR,  AND  TO  REIN- 
STATE SUCH  INDIVIDUALS  IN  SPANISH  CITIZENSHIP. 

(SiibiiiiUtHl  JuiJt!  '14.  IWl.     Ctiht:'  No.  ^2^*.  Hivislnn  of  liiMilnr  AfTptlrs  Wnr  iKpHrlmfiit.J 

SYNOr^LS. 

1.  The  proviaions  of  the  royal  ilei:ree  of  Spain  (May  11,  lfM)l )  dn  not  hifririjie  vvjhjii 

the  rights  of  the  Unittvi  States  rexpeiliti^  the  allej^iaiice  of  the  inhabitiiiit?!  of  the 
islands  affected  by  the  treaty  yf  PitriM,  IHHH. 

2.  The  provisions  of  sukl  royal  decree  do  not  violnte  t!je  provisions  of  aaid  treaty. 

Sir:  I  have  tlie  honor  to  arknowled^e  androniply  with  your  rvtua^st 
for  a  report  on  the  niane-entitled  Mihj(M't»  prest-rtted  us  follows: 

The  State  Department  tninsiuits  to  the  Sceretury  of  War  a  i*opy  of 
a  royal  deeree  of  Spain,  dated  May  11,  IVKH,  deehirin^^the  law  of  Spain 
oti  the  suiiject  of  the  ihanjj^e  of  idtizenshi[>  of  the  itdiabitants  of  the 
territories  ceded  oi^  relintiuished  by  the  treaty  of  Paris,  Deeeniber  liu 
ISI^S,  artd  the  proeednre  Ity  whicdi  pei-sons  who  have  lost  thrir  Spanish 
citi/xvnship  may  recover  it. 

In  the  letter  transmitting  said  tleeree  the  Aeting  Seeretary  of  State, 
Hon.  David  *\,  Hilt,  says— 

S<jnie  of  the  article?!  of  this  decree  do  not  appear  to  \>x*  in  harniotiy  with  (he  stipu- 
latimiH  of  tlie  treaty,  hnt  tlie  ap|>an^nt  ronfiiet  i*^  |>n>hahly  intemled  to  he  j»aved  hy 
the  provisitiUH  of  Artiele  V. 

(Note. — lu  the  copy  of  decree  transmit  ted  by  the  State  I>efiartnieut  the  article 
iturncdiaiely  Hneeei^iitii;  artiele*  \  j.^  not  iinin!>ere<l,  an4l  the  inie  Hueeeedini!'  that  ih 
auniUTt^l  7.) 

The  examination  antl  r{^pt)rt  desii*ed  hy  the  Secretiiry  of  War  ls 
understooti  hy  the  wi'itiir  to  lu'  in  respect  of  the  followirig  <|ia/stions: 

L  Do  the  pt*ovisions  r>f  said  royal  decree  of  Spain  (May  11,  lli^ol) 
infringe  upon  thr  rio-ljtsuf  the  rrdted  States  \n  the  matters  with  which 
fiiiid  dtM'ree  deals  f 

2.  Do  the  provisions  nf  said  royal  ilecrce  violate  provisions  of  the 
treaty  nf  Paris  (IS'JS)^ 
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1  am  of  opinion  that  both  questions  ai-e  to  be  answered  in  the  negative. 

The  provisions  of  said  decree  relate  exclusivel}'  to  citizenship  under 
the  (xovernment  of  Spain.  They  declare  the  willingness  of  that  Gov- 
ernment to  confer  citizenship  on  certain  classes  of  individuals,  provided 
such  individuals  follow  a  certain  procedure  where b}"  would  be  evidenced 
the  desire  of  such  individuals  to  accept  such  citizenship.  No  attempt 
is  made  to  force  Spanish  citizenship  upon  any  person  unwilling*  to 
assume  it. 

Apparently  the  decree  goes  no  further  than  to  declare  that  the  pro- 
visions of  articles  19,  21,  and  28  of  the  civil  code  of  Spain  are  appli- 
cable to  the  cases  of  former  citizens  of  Spain  whose  citizenship  and 
appurtenant  rights  were  affected  by  the  treaty  of  Paris. 

Said  articles  are  as  follows  (Laws  of  Cuba,  Porto  Rico,  and  the 
Philippines,  vol.  1,  War  Dept.  Trans.): 

Art.  19.  The  children  of  a  forei^er  born  in  Spanish  possessions  must  state,  within 
the  year  following  their  majority  or  emancipation,  whether  they  desire  to  enjoy  the 
citizenship  of  Spaniards  granted  them  hy  article  17. 

♦  ♦***«  •» 

Art.  21.  A  Spaniard  who  loses  his  citizenship  by  acquiring  the  nationality  of  a 
foreign  country  can  recover  it  ujx^n  returning  to  the  Kingdom  by  declaring  to  the 
otlicial  in  charge  of  the  civil  registry  of  the  domicile  which  he  elects  that  such  is  his 
wish,  in  order  that  the  projier  entry  may  be  made,  and  by  renouncing  the  protet^tion 
of  the  flag  of  said  country. 

*♦«**«  ♦ 

Art.  23.  Any  Si)aniard  who  loses  his  citizenship  by  accepting  employment  from 
any  other  government,  or  by  entering  the  armed  service  of  a  foreign  power  without 
the  King's  jjennission,  can  not  recover  the  Sj)anisli  nationality  without  previously 
o])taining  the  royal  authorization. 

The  civil  codo  of  Spain,  in('ludin<|f  th(»s(»  articles,  has  been  in  force 
in  the  Spanish  Peninsula  since  May,  IJSSS,  and  was  extended  to  Cuba, 
Porto  Rico,  and  the  Philippines  hy  decree  dated  July  81,  1889.  The 
existence  and  enforceuKMit  of  said  provision  of  said  law  of  Spain  have 
l)ee!i  accjuiesced  in  hy  the  United  States,  without  challen<^e,  during 
the  period  indicated,  and  at  th(^  ])resent  time  is  not  ohjected  to  when 
a])plied  to  individual  residents  or  citizens  of  the  States  of  the  Union 
who  for  any  reascni  (h'sire  to  he  reinstated  in  Spanish  citizen.ship. 

Tliis  d(M-ree  does  not  ordain  iww  laws  nor  provide  new  tests  or  pro- 
cedures It  simply  ({(M'lares  the  willinoiiessof  Spain  to  treat  its  former 
suhjects  in  the  territories  ceded  or  relincjuished  in  tlie  treaty  of  Paris 
in  the  same  way  it  doivs  its  foi-mer  suhjects  in  otlnM*  portions  of  the 
^^lohe. 

In  adopting-  said  ])rovisions  of  said  civil  code  Spain  asserts  a  right 
whicli  th(»  United  States  has  always  contended  h(dono*ed  to  each  mem- 
ber of  the  family  of  nations.  From  its  incej)ti()n  this  (lovernment 
has  insist(Hl  that  th(^  rio-ht  of  a  man  to  confer  his  permanent  alleofiance 
u])on  a  sov(M'eio-n  was  a  natural  I'ioht  in  the  exei'cise  of  which  the  man 
was  a  free  ao^ent.     This   rit,dit  of  exi)atriation  was  the  subjeet  of  an 
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ehihorate  opinion  by  Attorne^-Genei-al  Cashing  in  1856.     Thei-ein  he 
fcsuid: 

The  doctrine  of  absolute  and  perpetual  allegiance,  the  root  of  the  denial  of  any 
right  of  emigration,  is  inadmissible  in  the  Unit<?d  States.  It  was  a  niatt<?r  involved 
in  and  settle<l  for  us  by  the  Revolution,  which  founded  the  American  Union.  (8 
Op.  Atty.  Gen.,  p.  139.     See  also  9  Op.  Atty.  Gen.,  p.  356;  Atty.  Gen.  Blatrk.) 

The  right  of  expatriation  was  declared  by  Congress  to  })e  a  natuml 
and  inherent  one,  in  this  country,  by  act  of  July  27,  1868.  (15  Stat. 
L.,  p.  228,  chap.  249;  sees.  1999,  2000,  U.  S.  Rev.  Stats.) 

The  existence  of  the  right  of  expatriation  establishes  the  corrrlative 
right  of  the  sovereign  to  accept  the  proffer  of  allegiance. 

The  United  States  is  equally  committed  to  the  doctrine  that  an  inde- 
pendent state  may  tender  citizenship  to  any  or  all  persons  upon  such 
terms  and  conditions  as  it  sees  tit  to  adopt,  and,  in  so  doing,  is  not 
accountable  to  any  other  state. 

The  United  States  in  negotiating  and  entering  into  the  treaty  of 
Paris  did  not  attempt  to  limit  or  prohibit  the  exercise  of  said  rights 
by  the  inhabitants  of  the  territories  ceded  or  relinquished.  The  treaty 
provides  as  follows  (Art.  IX): 

Spanish  subjectfl,  natives  of  the  Peninsula  residing  in  the  territory  over  which 
Spain  by  the  present  treaty  relinquishes  or  cedes  her  sovereignty,  may  remain  in 
such  territory  or  may  remove  therefrom,  retaining  in  either  event  all  their  rights  of 
property,  including  the  right  to  sell  or  disjMJse  of  such  property  or  of  its  proceeds; 
an«l  thcv  shall  also  have  the  right  to  carry  on  their  industry,  connnerce,  and  profes- 
sions, l)cing  subject  in  resi)ect  there<^)f  to  such  laws  as  an*  applicable  to  other  for- 
eigners. In  ca^ie  they  remain  in  the  territory  they  may  preserve  their  allegiance,  to 
the  Crown  of  Spain  by  making,  l)efore  a  court  of  record,  within  a  year  from  the  date 
of  the  exchange  of  ratifications  of  this  treaty,  a  declaration  of  their  decision  to  pre- 
serve such  allegiance;  in  default  of  which  declaration  they  shall  l>e  held  to  have 
renounced  it  and  to  have  adopte<l  the  nationality  of  the  territory  in  which  they  may 
reside. 

The  civil  rights  and  ix)litical  status  of  the  native  inliabitants  of  the  territories 
hereby  ceded  to  the  United  States  shall  l)e  <leterniined  by  Congress. 

Ordinarily,  treati<\s  ceding  territory  contain  stipulations  intended 
to  ]not(Ht  the  civil  and  political  rights  of  the  inhabitants  or  to  afford 
guaranty  of  ])rescnt  or  prospective  citizenship  under  the  new  govern- 
ment. But  in  entering  into  the  treaty  of  Paris  (1898)  Spain  did  not 
insist  upon  such  guaranties,  and  willingh'  committed  the  inhabitants  of 
the  territories  ceded  and  relinquished  to  the  justice  and  generosity  of 
the  sov(»reigii  ]^eople  of  the  United  States.     Hence  the  provision: 

The  civil  rights  and  political  status  of  the  native  inhabitants  of  the  territories 
hereby  <'cded  to  the  I'nited  States  shall  l)e  cletermine<l  by  Congress. 

Tlu*  United  States  recognized  the  right  of  said  inhabitiints  to  con- 
tinue* in  alh^giance  to  the  CroAvn  of  Spain  or  to  confer  their  ]x?rmanent 
allegiance  upon  the  United  States.  It  therefore  became  n(»cessarv  to 
adopt  a  test  or  rule  of  evidence  whereby  might  l>e  ascertained  which 


176 

<5ourso  the  individual  inhabitants  had  elected  to  pursue.     Hence  th 
provisions  of  Article  IX  of  the  treaty: 

In  i"<it*ii  they  nMiiain  in  the  territory  they  may  preserve  their  allegiancre  to  th 
Crown  of  Spain  l)y  making,  Iwfore  a  conrt  of  ret'onl,  within  a  year  from  the  date  < 
the  ex<*hanj£e  of  ratificationH  of  thin  treaty,  a  declaration  of  their  decision  to  preeen* 
BQc-h  allejriance;  in  default  of  which  declaration  they  nhall  be  held  to  have  renounce 
it  an<l  to  have  a^lopte<l  the  nationality  of  the  territory  in  whi(;h  they  may  reside. 

This  provision  of  the  treaty  simply  dechires  the  ordinary  rule  tha 
allegiance  is  presiuned  from  the  fact  of  residence  in  the  country  nm 
participation  in  the  protection  and  other  benefits  of  organized  govern 
ment.     In  regard  to  this  rule  Halleck  says: 

The  transfer  of  tt»rriujry  entablishett  its  inhabitants  in  such  a  position  t«.>wanl  th 
new  Hoverei>fnty  that  they  may  ele<!t  to  l>ecome,  or  not  to  l)ecome,  itu  t«ubject£ 
Their  obligations  to  the  fonner  jjovemment  are  canceled,  and  they  may  or  may  nc 
become  the  subje<:tH  of  the  new  government,  acconling  to  their  own  choice.  If  the; 
remain  in  the  territory  after  this  transfer,  they  are  deemed  to  have  elected  ti>  >x?com 
it«  subjects,  ancl  thus  have  con8ente<l  to  the  transfer  of  their  allegiance  to  the  ne^ 
Bovereignty.  If  they  leave,  x/m'  aninut  reverttiudi^  they  are  deemed  to  have  elected  t 
continue  aliens  to  the  new  sovereignty.  The  i(tnUu<  of  the  inhabitants  of  the  coi 
quere<l  and  transferre<l  territory  is  thus  <letermined  by  their  own  acts.  This  rule  I 
the  most  just,  reasr)nable,  ami  convenient  which  could  be  adopted.  It  is  reasoiiabl 
on  the  part  of  the  conqueror,  who  is  entitle<l  to  know  who  become  his  subjeirti!  an 
who  prefer  to  continue  aliens;  it  is  very  convenient  for  those  who  wish  to  l>ecom 
the  subje<'t«  of  the  new  state,  and  is  not  unjust  toward  those  who  determine  not  t 
iKMtome  its  subject**.  Accor<ling  to  this  rule,  domiciiey  as  understood  and  defined  i 
public  law,  <letermines  the  <|ue»<tion  of  transfer  of  alU^giance,  or  rather,  is  the  rule  *: 
evi<lence  by  whi<*h  that  question  is  U)  Ik*  deci<le<l.  (Halleck's  Int.  I^w,  vol.  2,  sec. ' 
p.  475,  :^1  ed. ) 

'•Allegiance,"  as  heretofon*  used  in  this  report,  means  the  abittflut 
and  jHrinanrut  o!)ligation  such  as  the  citizen  owes  to  his  governmen 
until  relieved  therefrom  by  his  own  act  or  that  of  the  government 
But  an  alien,  domiciled  in  any  country,  owes  a  temporary  allogianc 
to  the  government  of  that  country,  continuing  during  such  residence 
(Carlisle  /•.  rnit(Kl  States,  IH  Wall,  147,  154.) 

Local  nr  a<-tual  allejriance  is  that  which  is  due  from  an  alien  while  resident  in 
country  in  rt'tuni  for  the  prote«'tion  afforded  ])v  the  government.  { Kent's  Com.,  vol 
2,  p.  42. ) 

Thr  inhabitants  of  the  territories  ceded  or  reliiujuished  by  Spain  ii 
the  treaty  of  Paris,  so  long  as  they  nnnain  in  said  territories,  are  re 
quired  to  yield  such  temporary  allegiance  without  regard  to  ^hei 
citizenship. 


I'  The  foregoing  r<»port  being  sulnnitted  to  the  Acting  Secretary  o 

ii  War  was  by  him  transmitted  to  the  State  I)(»partment  with  the  follow 

!'l  ing  connnunication: 

'  ,lrNE24,  1901. 

8ik:  I    have  the  honor  to  acknowled^re  receipt  of  coniniunication  from  the  Hon 
}  Davi<l  J.  ilill.  Acting:  Secretary  of  State,  dated  June   12,  IWOI,  inclosing  copy  of  j 

dispatch  froni  the  Unite<l  States  minister  to  Spain,  forwarding  a  copy  of  the  roya 
decree  concerning  change  of  citizenship  under  the  treaty  of  Paris  (1898). 
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In  said  letter  the  Actinjj  Sec'retary  of  State  says:  "Some  of  the  articles  of  this 
decree  do  not  appear  to  be  in  hanuony  with  the  stipulations  of  the  treaty,  but  the 
apparent  conflict  is  probably  intende<i  to  be  saved  by  the  pwvisions  of  Article  V/' 
The  doubt  suggested  by  the  foregoing  caused  the  matter  to  be  referred  to  the  law 
orticer  of  the  Division  of  Insular  Affairs,  War  Department,  for  examination  and 
report.  A  copy  of  that  officer's  rei^rt  is  herewith  transmitteil.  I  am  inclined  to 
agree  with  the  view  taken  therein.  I  should  l>e  pleased  to  have  an  expression  of 
your  views  on  the  matter,  a.s  it  will  l)e  necessary  to  advise  the  military  governments 
what  <*oarf*e  they  are  to  pursue  with  reference  to  the  matters  dealt  w^ith  in  said  decree. 
Very  respectfully, 

Wm.  Caky  Sanger, 

Acting  Secretary  of  War. 
The  Secretakv  of  State. 

The  Stiite  Department  concurred  in  the  views  expressed  in  the  report, 
and  thereupon  the  War  Department  advised  the  government  of  the 

Philippines  and  the  government  of  Cuba  as  follows: 

July  16,  1901. 
Sir:  I  have  the  honor  to  transmit  (!opy  of  the  royal  decree  of  Spain,  dated  May 
11,  19()1,  which  said  decree  declares  the  terms  and  conditions  under  which  Spain  is 
willing  to  mrept  a  renewal  of  allegiance  Uy  it  by  (certain  individual  inhabitants  of  the 
territories  ac(|uired  by  the  United  Stiit^s  as  a  result  of  the  Spanish-American  war, 
and  to  reinstate  such  individuals  in  Spanish  citizenship. 

TTpon  examination  this  Department  was  of  opinion  that  said  decree  did  not 
infringe  upcm  the  rights  of  the  United  States  in  the  matters  dealt  with,  nor  violate 
tlie  provisions  of  the  treaty  of  pea(!e.  This  view  was  communicated  to  the  State 
Department  with  request  for  the  opinion  of  that  Department,  and  in  response  thereto 
the  Acting  Secretary  of  State  says: 

"The  Department  thinks  there  is  nothing  in  the  Spanish  decree  to  which  this 
(Tovernment  can  properly  objtxit."     (State  Department's  letter  of  July  3,  1901.', 

1  transmit  copy  of  correspondence  with  State  Department  and  the  report  of  the 
law  otficer,  Division  of  Insular  Affairs,  War  Department. 
Very  respei^tfully, 

Wm.  Carv  Sanger, 

Actifuj  Secretary  of  War. 
Hon.  William  II.  Taft, 

(yiviJ  Gonmor  of  the  Philippine  hIamU. 


IN  SE  CLAIM  OF  THE  MANILA  BAILWAT  COMFANT,  LIMITED, 
FOE  PAYMENT  BT  THE  UNITED  STATES  01  INTEREST  OH  THE 
CAPITAL  INVESTED  IN  THE  EAILWAT  OWNED  AND  OPEEATED 
BT  SAID  COMPANT,  PUESUANT  TO  GUAEANTT  OF  SAID  INTEB- 
EST  BT  THE  SPANISH  OOVEENMENT." 

[Siibiniti«"M  DicM'mbtr  21.  isyy.    Chsc  No.  849.  Division  of  Insular  AfTaira,  War  Department.] 

[Triiitt'd  n«<  War  I)ei»irtineiit  publication  by  order  of  the  Secretary  of  War.] 

SYNOI>SIH. 

1.  The  fund?- of  tlie  United  States  subject  to  the  orders  of  the  War  Department  are 
not  available  for  the  payment  of  claims  based  uiKm  obligations  of  the  Govern- 
ment of  Sj)ain,  even  tbouph  it  were  concede<l  that  the  Unite<l  States  had  assumed 
8ai<l  obii^'ations  or  otherwise  become  liable  thereon. 


■See  opinion  of  Attorney-! leneral  Gri^j^s,  July  26,  19(X). 
13635-02 12 
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z  J  ii*.'  ♦.'xi'^'iitivft  branch  of  this  Government  refuses  to  consider  the  funds  arisiii|^ 
Uimi  xUv.  rfvenues  <ierived  from  the  islands,  the  sovereignty  of  which  was  ceded 
miii  reIin<|uiHhed  by  Si)ain  in  the  late  treaty  of  peace,  as  being  the  funds  or  prop- 
i.'rty  of  the  United  States.  Said  revenues  are  collected  by  exercise  of  belligerent 
rij^fit  for  the  puriKJse  of  defraying  the  expenses  of  ^naintaining  peace  and  order 
ill  t'aid  inlands  by  and  through  the  provisional  government  instituted  therein 
puiviiant  to  the  requirements  of  the  laws  of  war. 

3.  During  the  negotiations  which  resulted  in  the  treaty  of  Paris  (December  10, 1898) 

the  Spanish  Commission  pro|)osed  that  the  Government  of  the  United  States 
should  "Ik*  holden  to  all  the  rights  and  obligations  of  the  Spanish  Government" 
4rreat4*d  by  the  '^  railroad  concession  from  Manila  to  Dagupan.*'  Said  proposal 
wa«  rejected  by  the  American  Commission,  with  the  declaration  ''that  they 
would  not  aix^ept  any  articles  that  required  the  United  States  to  assume  the 
iMM-alle*!  colonial  debts  of  Spain;"  but,  in  re8i)ect  to  the  Philippines,  the  Ameri- 
mn  Commission  agreed  that  their  Government  should  pay  to  Spain  the  sum  of 
|:ft),(X)0,(X)0.  Procee<ling8  of  the  Commissions  reviewed  and  opinion  arrived  at 
that  said  payment  was  in  lieu  of  an  assumption  by  the  United  States  of  the 
financial  obligations  of  the  Government  of  Spain  created  for  the  benefit  of  the 
Philippines. 

4.  The  position  taken  by  the  American  Commission  was  approved  by  tlie  President 

and  made  known  to  Congress.  That  l)ody  approved  said  position  by  ratif3ring 
the  treaty  based  upon  said  p<jsition.  It  is,  therefore,  to  be  supported  by  the 
coordinate  branches  of  the  Government.  It  can  not  l>e  adjudged  untenable 
cither  by  this  Department  or  the  provisional  government  temporarily  in  charge 
of  the  civil  affairs  of  the  islands. 

5.  The  contract  obligations  of  Spain  create<i  by  the  guaranty  of  interest  on  the  capital 

invested  in  the  enterprise  included  in  the  concession  now  owned  by  the  Manila 
llailway  Company  <ii<l  not  pass  to  and  lx»conie  binding  ui>on  the  United  States  by 
o|K»ration  of  international  law  \x\^m  the  cession  of  s<ivereignty  by  Spain  and  the 
acceptance  of  sovereignty  over  said  islands  by  the  Unite<l  States. 
0.  Liability  for  debt  arising  \\\Hm  the  i)ersonal  ol^ligation  of  the  General  Government, 
unsecured  by  the  mortgage  of  the  territory  (»e<UMi,  does  not  pass  with  the  sov- 
ereignty of  territory  unless  stipulattMl  for  in  the  treaty  of  cession.  Such  liability 
is  ])art  of  the  national  debt  of  the  nation  making  the  cession.  The  taking  over 
of  the  whole  or  any  part  thereof  is  an  act  of  grace  by  the  succeeding  sovereign. 
It«  ai'complishment  re<]uires  an  allinnative  act  on  the  |>art  of  such  sovereign. 
The  sole  de[)endence  of  a  claimant  desiring  such  grace  is  that  the  equities  of  his 
cause  will  ap)>eal  to  the  cons<*ience  of  the  new  sovereign.  Under  the  distribu- 
tion of  jxjwers  made  l)y  our  Constitution  such  acts  of  grace  by  the  sovereignty 
of  the  Uniteil  States  must  l)e  j>erforme<l  by  Congress. 

7.  The  guaranty  of  th(^  S]»anish  (Jovernnient  evidenced  by  the  provisions  of  the 

concession  to  the  Manila  Kailway  Company  is  not  a  lien  \x\Kyn  the  island  of 
Luzon. 

8.  The  revenues  now  l)eing  coliect*»<l  by  the  ])rovisional  government  of  the  Philip- 

])inc  Islands  are  not  bur(lene<l  with  a  trust  in  favor  of  the  Manila  Railway  Com- 
])any  to  secure  the  |>erforniance  of  the  contract  obligations  of  the  Government 
of  Spain. 

Sir:  In  response  to  your  reciuost  I  have  the  honor  to  submit  the  fol- 
lowiug  report  in  re  claim  of  the  Manila  Railway  Company,  Limited, 
for  payment  by  the  United  States  of  interest  on  the  capital  invested 
in  the  niilway  owned  and  operated  by  said  company,  pursuant  to  guar- 
antee of  said  interest  by  the  Spanish  Government. 

The  facts  out  of  which  the  claim  arises  are  as  follows:  The  Manila 


Railway  Conipao}^,  Limitec!,  a  corporation  organized  under  the  laws 
of  (ireat  Britain,  ohtninrd  a  concession  from  the  Spanish  (Toverninent 
for  a  railroad  from  Manila  to  Dagnpun,  in  the  inland  of  Luzon,  a 
distance  of  about  one  hundred  and  thirty  miles.  By  the  terms  of  the 
I'oncesHion  the  Spanish  Cfovernnieiit  guaranteed  a  return  of  eight 
per  centum  per  annum  upon  the  capital  invested  in  the  milroad. 
The  claimant  represents  that  the  amount  originally  so  invested  was 
$4,i^64,40u,  but  that  the  amount  was  subsequejitly  increased,  with  the 
concurrence  of  the  Spanish  authorities,  to  ^r>,353,T<H».sy,  The  Span- 
ish Government,  up  to  the  time  of  the  Spanish-American  war,  fulfilled 
its  obligiitions  under  this  contract  by  paying  quarterly  instayments  of 
the  subvention  as  they  accrued,  the  amount  varying  with  the  earnings 
of  the  railway. 

The  Manila  Railway  C<Muimny  now  shows  that  by  the  late  treaty 
of  ])eace  between  the  United  States  and  Spain  the  sovereignty  of  the 
island  of  Luzon  and  the  other  islands  of  the  Philippine  Archipelago 
was  ceded  by  Spain  to  the  United  States,  and  that  saitl  sovereignty 
was  assumed  by  the  United  States.     (*5n  Stats,  at  Large,  1754.) 

The  compu^y  contends  that  by  said  cessiou  and  assumption  the 
United  States  became  b4>und  to  respond  to  the  obligations  of  the 
Spanish  Oovernnient  undc^r  said  concession.  The  com|Miny  therefore 
claims  that  the  United  States  should  pay  to  it  the  aujtaints  due  on  the 
subvention  which  have  act*rued  since  the  date  of  the  treaty  of  peace. 
These  amount.s  are  as  follows: 

For  quart*?r  ending  March  31,  18^...... . 8:10,293.00 

For  Huarter  emiirig  June  30,  1899.... ., ,.     mf,  781.97 

Fur  qimrti-r  ending'  8epteiiil»€r  3(J,  18l>9 HH3,  994.  m 


Total .- 237,068.97 

The  claim  is  made  against  the  United  States  Government  and  pre- 
sented to  the  War  Department  for  payment.  As  thus  presented  the 
matter  may  be  summarily  disposed  of  by  announcing  the  incontest- 
able fact  that  there  are  no  funds  subject  to  the  orders  of  the  War 
Department  which  are  available  for  the  payment  of  claims  <>f  this 
character  against  the  United  States*  If  it  were  admitted  that  the 
claim  i>  just  and  right  and  the  United  States  bound  to  pay  it,  if  pay- 
ment is  sought  out  of  funds  belonging  to  the  United  States  Govern- 
ment, such  funds  must  be  provided  and  made  available  by  Congress. 
None  of  the  funds  of  the  United  States  available  to  this  Department 
can  l>e  devoted  to  such  purt>ose. 

Probably  the  railway'  company  seeks  to  have  this  Department 
order  said  claim  paid  out  of  the  moneys  accruing  from  the  revenues 
of  the  Philip[>ine  Islands,  collected  by  the  provisional  government 
now  bein*^^  maintained  there  by  the  United  States  pursuant  to  the 
military  occ!U|mtion  of  said  archipelago*     The  United  States  Govern- 
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iu»!it  r»-tii>r'.  t"  «.oii<ider  tiio  niinii^y  i.riviMl  fnim  .>aid  r**Vfiiiie.s  a.s 
fu!.  U  tif  th».*  N:iti«»iKil  Gi iveriimiMit  ^^f  tli^-  rjiiif-i  State>,  and  dei'Iiiies 
to  rfi»-ivi.  it  int*i  it>  Tivii-urv  nr  nllnw  tiin  Tiv';i>iiry  Department  to 
a'*>i;iii».'  liability  nr  r»»-j>»]i ■nihility  in  r^Lnirl  thereto.  It  follow>  that 
a  i.laini  a-^-^rte-l  aip^in-t  tht^  Tnited  Stat*-  a-  an  oMigation  of  the 
United  States  enn  not  U?  paid  out  *.*i  >aid  money-*.  If  the  United 
State-*  i-*  under  M^licration  t«»  pay  the  aiiinunt^  due  «»n  thi;*  suhventi«>n. 
]Xiymtnt  ^hiiuM  >»♦•  uiad»' «iut  «»f  natii»nal  fuud>  of  the  United  Mate-*. 
In  ordt-r  tn  mukt*  <urh  payment  ^Kit  of  >aid  fund^.  it  i>  necessary  that 
C'onifrHv-  -houM  provide  for  th»-  paym»'nt  >iy  an  appropriation  therefor. 

Thf  imj)ortanie  *^f  the  iiue>tion>  inv.»lved  and  the  ivlation  which 
thi>  I>t'jnirtmi-nt  -ru^tain-*  t«»  the  territories  lately  celled  and  relin- 
•  jui-hed  ^y  SiKiiii  to  the  United  State-*  hardly  ]HM'niit  of  di>posinc^  of 
the  niattiT  in  -urh  in^leterminate  manner,  and  therefore  the  discussion 
i-  t-xtenled  to  the  ^a-e>  on  which  the  <\>ntention  of  the  «dainiant  rests. 

The  jniaranty  unler  whirh  this  elaim  i>  made  apjx^ar^  in  the  cou- 
«e-r'*ion.  a-*  f«ill.iw^: 

4.  Tl'.tr  't  v»-r:. ::.-:.:  -.v;'.'.  a:-:  *:.-  ■■  :>:r.:':i>:.  :'  ::.»-  '.ir.e  r-y  iniaranteeinc  the 
:::>r'-*:  ■  :  "*  :^r •■».-:.:  :>-r  .i:.r. ■.::..   ::    :.  •:.r  '-avit.i'  \\:.:.  h  :i::jht  ''.n:  invest*.*!.!.        I>x'. 

The  e«»nre^-ii»n  wa-  rinally  i-onfi*rred  u]X"»n  the  p;uiy  fi"om  whom 
tht.'  Ma-^.ila  Railway  i  ••mpany   ierive d  it,  ^y  royal  decree,  from  which 

th«-  fi'll'iwhiLT  i-  ijUMtr'.i: 

Hi-  M.i;— V.  T:.-  Ki:.j  •  -.\].'  :..  •'  •:  jr.ir.t  '.  r.j  '::V  .  a:.:  ::;  hi*  name,  thf- 
•::•—:.  il-j:-:.'.  :  '':.-  Ki::*::  :.  .  :  .;-  l-:j:>-:  •■■  a:  :  r  v.-  ♦  -  ♦  tlii-  i*'»nit-?!«ion 
■   T  ':.':  :.x...\::\    ■"  :..  M.^:\l  .i  *     ]\.j\]m.     :  *:.  •"-  >;.i:.  >.   -a:::.  tLr  r-ul^jiiily   ox    ^ 

It  wii!  'It-  -f-.-T;  t!:at  riii-  >  an  I'^'liirati"!!  ■•!  tii»*  Nati«»nal  ^Tovorn- 

!:.'.-!  T    •:  **p-.i:?.  :i::  1  li.-t  •»!  :i  ]•!« 'v:!:.i:il  ..r  :!::;ni.  ipal  ir^'Vi-rnment.      An 

..*■:.::.■>  l'-v- ::;:::.  i.t.    ..iL-r    xlmv.  tli»'  (':«'Wii    nf   Spain,   cajmhle 

:  j:^:.*:'.j  r:.:-   ■  ■•:!.  •'-*:"i:  .lid    ii.-t    e\:-t    '.::    tii.-    i>]and   of    Luz«ni 

.•  v.      •    :.•    '..'    ■•'■*'.[ ^:\:\*'\\  \\:i-  .rrat'-d.     T:.--  r.:i  ii-rtakinir  wa»»  that 

r  :*:  .  ■;  :.  •.-.-:::..  -:.;:  !::i-'il::y  ■•y  t;..- t»-r!i>  of  the  treaty 
:  :*.  -  I:.  ;•:-::  .:..:.:  :•-:.■  t  ]•:•  ■\  ::■:■:•  ;:■:  -;:;:i:e-t  >urh  *.uJ>- 
-•■•  .*  .  I:  '--■■:  :  .::  :.  ::.:x:  ;■  •\i.i.  \\\:  \\\A\*-  i:..-  tivaty  i-  silent 
'.-.  :-j.:  '.  '  -.:'':  '../*•:  ::.--  ;•:■■■ -^-lii^j-  ■  :"  ti.v  ■  .'i:i:n!--ion'- which 
:  :::..:"■:  -;;;  ':■  .'v  :;!•■  i.L't  -!"•!:.  l»y  :•■::•.!;..•  ti»  the  message 
::  :..  •:.-  V:- -':•■•:  :  t:.-  Ui;:tr.;  >r:ir'- i-  i:  ••  K-rty-riftli  Congivss, 
•:■::.-:..::::■. J  •;.-  ■:..i:y  ■  :  |..-:-.v  uiii.  >|.:i:!:  S-!>.  IVv.,  Xo.  fri^. 
1  ii:  1  .  :"  \:  !  ■•■  -  • :.  ::.:it  t::--  ^iimu-ii  l". '::;i:ii--i-'n  tried  to  induce 
tr-v  A::.- :i  ■;!.  (.'■■!:.::.>-:  :;  !■•  ■"T:-;nr  !■•  ::.•  ii -.TTi.-n  \i\  ^aid  treaty 
'..f  VW..I  :-  -v:.:.  L  .v... ;!  i  -lir..!  t::..  U:.iT»^i  St:iU'-  u»r  li:»'  payment  of  all. 
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or  at  least  a  portion,  of  the  liabilities  incurred  by  Spain  for  or  on 
account  of  the  Philippines,  Cuba,  and  Porto  Rico.  Many  notes 
relating  to  this  subject  and  numerous  proposals  in  regard  thereto 
were  submitted  by  the  Spanish  Commission  and  rejected  by  the 
American  Commission.  {See  id.,  pp.  41,  48,  59,  85,  100,  103,  240, 
262.) 

By  reference  to  pages  240,  241  of  said  publication,  it  appears  that 
by  protocol  20  the  Spanish  Commission  proposed  that  the  United 
States  should  "be  holden  to  all  the  rights  and  obligations  of  the 
Spanish  Government''  b}^  reason  of  the  "railroad  concession  from 
Manila  to  Dagupan,"  and  that  said  proposal  was  rejected  by  the 
American  Commission. 

The  final  outcome  of  the  negotiation  and  the  basis  of  the  treaty 
stipulation  is  shown  b}'  the  following  notes  passing  between  said  com- 
missions on  November  22,  1898.     {Id.,  pp.  216-218): 

Armt'x  1  to  Protocol  No,  16. 

Commission  for  the  Negotiation  op 

Peace  with  the  United  States. 

Paris,  November  SS^  1898, 
Mr.  William  R.  Day. 

My  Dear  Sir:  In  oriler  that  tliis  commission  and,  if  necessary,  tlie  Government  of 
H.  C.  M.  may  study  with  a  full  and  exact  knowledge  the  proposition  which  closes 
the  memorandum  presjented  at  yesterday's  session  by  the  Commission  you  worthily 
head,  the  translation  into  Spanish  of  which  has  just  been  completed,  it  becomes 
necessary  to  beg  you  that  with  all  possible  haste  you  will  be  pleased  to  make  clear 
the  meaning  of  the  following  i)oints  of  said  proposition,  which  to  me  is  obscure  and 
vague: 

First.  Is  the  ])roposition  you  make  based  on  the  Spanish  colonies  being  transferred 
free  of  all  burdens,  all,  absolutely  all,  outstanding  obligations  and  debts,  of  whatso- 
ever kind  and  whatever  may  have  been  their  origin  and  purpose,  remaining  thereby 
chargeaV>le  exclusively  to  Spain?    *    *    * 

E.  Montero  Rios. 
A  niu'jr  2  lo  Protocol  No.  16. 
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United  States  and  Spanish  Peace  Commission, 

United  States  Co.mmissioner8, 

Paris,  November  es,  1898, 
Sefior  Don  K.  Montero  Rioa. 

Mv  Dear  SiR:  Having  receive<l  an<l  rea<l  your  letter  of  to-day,  touching  the  final 
]>rojM»sition  prosente<l  l)y  the  American  Commissioners  at  yesterday's  conference,  I 
hasten  to  answi*r  your  inquiries  seriatim^  first  stating  your  question  and  then  giving 
n)y  reply. 

First.  Is  the  pro]x>sition  you  make  based  on  the  Spanish  colonies  being  transferred 
fret*  of  all  burdens,  all,  absolutely  all,  outstanding  obligations  and  debts,  of  whatso- 
ever kind  and  whatever  may  have  l>een  their  origin  and  jmrpose,  remaining  thereby 
i'hargeable  exclusively  to  Spain? 

In  rej)ly  to  this  (juestion  it  is  proper  to  call  attention  to  the  fact  that  the  American 
ConiinissioiuM*s,  in  their  paper  of  yesterday,  expresseii  the  hope  that  they  might 
receive  within  a  certain  time  "a  definite  and  final  acceptance"  of  their  projKjsal  as 
to  the  Philippines,  and  also  **of  the  demands  as  to  Cul)a,  Porto  Rico,  and  other 
Spanish  ishmcls  in  the  West  Indies,  and  Guam,  in  the  form  in  which  those  demands 
have  been  j)rovisionally  agreed  to." 
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The  form  in  which  they  have  thus  been  agreed  to  is  found  in  the  propoeal  pi 
eented  by  the  American  Oommiseioners  on  the  17th  of  October  and  annexed  to  tl 
protocol  of  the  sixth  conference,  and  is  as  follows: 

Article  1.  Spain  hereby  relinquishes  all  claim  of  sovereignty  over  and  title  i 
Cuba. 

Art.  2.  Spain  hereby  cedes  to  the  United  States  the  Island  of  Porto  Rico  ax 
other  islands  now  under  Spanish  sovereignty  in  the  West  Indies,  and  also  the  islan 
of  Guam  in  the  Ladrones. 

These  articles  contain  no  provision  for  the  assumption  of  debt  by  the  Unite 
States. 

In  this  relation  I  <lesire  to  recall  the  statements  in  which  the  American  oommi 
sioners  have  in  our  conferences  rejieatedly  dei*lared  that  they  would  not  accept  an 
articles  that  required  the  United  States  to  assume  the  so-called  colonial  debts  of  Spaii 

To  these  statements  I  have  nothing;  to  add. 

But  in  respect  of  the  Philippines  the  American  commissioners,  while  includin 
the  cession  of  the  archipelago  in  the  article  in  which  Spain  "cedes  to  the  Unite 
States  the  island  of  Porto  Rico  and  other  islands  now  under  Spanish  sovereignty  i 
the  West  Indies,  and  also  the  island  of  Guam  in  the  Ladrones/'  or  in  an  articl 
expressed  in  Himilar  wonls,  will  agree  that  their  Government  sliall  pay  to  Spain  th 
sum  of  $20,000,000. 

»  »  «  *  «  «  « 

William  R.  Day. 

The  United  States  both  generally  and  specifically  refused  to  assum 
the  obligations  of  this  concession.  A  review  of  the  many  notes  oi 
this  subject  which  passed  between  the  Spanish  and  American  commit 
sioners  convinces  me  that  the  amount  of  820,000,000  was  paid  by  th 
United  States  and  accepted  by  Spain  in  lieu  of  a  transfer  of  said  obli 
gation.  This  application  of  the  Manila  Riiilway  Company  finds  n 
support  or  tissistance  in  the  treaty  of  peace  with  Spain. 

Doti<  inhruational  law  rajulre  that  the  Vniteil  States  assume  th 
contract  ohiigations  of  Spain  created  hy  the  (juaranty  provided  in  th 
concession  to  the  Manila  Raihray  Company? 

To  answer  this  interrogatory  it  is  necessary  to  determine  whethe 
or  not  the  debt  arises  on  the  x)ersonal  obligation  of  the  national  Gov 
eiiiment  of  Spain  or  that  of  the  local  government  of  the  ceded  territory 

Liability  for  debt  arising  upon  the  personal  ol)ligation  of  the  gen 
eml  govern:nont  does  not  pass  with  ceded  territory  unless  stipulates 
for  in  th(^  treaty  of  cession.  Ordinarily  a  treaty  of  cession  resultin| 
from  coiKiuest  does  not  contain  such  stipulation. 

Hall  on  International  Law  says  (4th  ed.,  p.  104,  note): 

There*  are  one  or  two  iiistancer!'  in  w  liicli  a  conciuerin^r  state  has  taken  over  a  par 
of  the  jtreneral  <leht  of  the  state  from  w  liich  it  has  seized  the  territory.  Thus  in  186< 
the  <leht  of  Denmark  was  diviiUnl  U^tween  that  country  and  Slesvig-IIolstoin,  and  ii 
the  same  year  Italy,  by  eonvention  with  France,  took  nj)on  itself  so  much  of  th 
Paiwil  debt  as  was  j)ro]K)rtionate  to  the  revenues  of  the  Papal  provinces  which  it  ha< 
appropriatt»*l.     It  may  l)e  douhte<l  whether  any  other  like  cases  have  occurred. 

The  reason  for  this  rule  is  apparent.  Conquest  is  one  way  bj'  whicl 
a  nation  enf(>rc(»s  payment  of  a  debt.  But  if  the  enforcement  of  thi 
payuKMit  subjected  the  creditor  nation  to  a  i)roportionate  share  o: 
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the  debts  of  the  debtor  nation,  the  puT*pose  of  the  proceeding  would 
he  defeated.  If  .such  were  the  rulej  an  enornious  mUiunal  debt  woukl 
afford  a  T>etter  prote<*tioii  than  an  army  and  navy,  and  the  more  hope- 
lesiily  Imnkrupt  n  natiotj  was,  the  les8  the  likelihood  of  its  being  ealled 
upon  to  perfonn  its  international  oldi^ationi*.  Such  a  rule  would 
eventually  dij^nipt  the  faniiU^  of  nations. 

Hall  on  International  Law  further  .says  (note,  p.  99): 

The  fact  remuins*  that  the  general  debt  fjf  a  state  is  a  jwrsonal  obligation.  Tlie 
cai»caLw  of  thi*  creation  of  a  new  state  out  of  part  of  an  *il<l  one  U  nf»t  iliHtin]tiruis«h- 
able,  MO  far  as  the  obliijation  to  aiiportiori  debts?  is  coniienitHJ,  froiii  that  of  the  eeasiun 
of  a  1  province  by  one  j<tate  to  another.  When  the  latter  occurs,  at  leaet  a«  the  result 
of  ci>nqueMt,  it  19  not  usual  to  lake  over  any  part  of  the  general  debt  of  the  state 
cediuji^  territory. 

The  Spanish  Comnnssion  at  Paris,  1898,  insisted  that  it  was  usual 
and  eu8tomary  to  assume  a  proportionate  share  of  sueh  obligations 
upon  the  eession  of  territory,  and  proposed  the  following  lus  u  treaty 
stipidation  (55th  Cong.,  M  sess.,  Sen.  Doe.  &2,  p.  :i-AU); 

Contracts  formally  entered  into  by  the  S^ianish  (iovemnient  t>r  its  authorities  for 
the  public  eervict*  of  the  islandti  of  (\i1m  and  Purto  Rico,  tlie  Philippines,  and  others 
ceded  by  this  treaty^  and  whii  h  contrart,^  are  still  un|>erfonned,  shall  rouHiiue  in 
force  until  their  expiration  jiursuaut  to  the  tcnns  thereof.  Such  <  ontrai  tj?  as  als*o 
co\'er  the  service  (>e(*nliar  to  Spain  tir  any  of  her  other  colon iet*,  the  new  )j;ovenuuent 
of  the  al>ove-mentione<!  islands. sha II  not  Ije  called  upon  to  cfl^rry  out,  save  only  in  so 
far  m*  tlie  tenns  of  said  c^'Utracts  relate  to  the  ftarticular  service  or  treasury  of  t«uch 
islands.  The  new  goveniuient  will  therefore,  as  re^jards  the  said  contracts^  Lk'  htilden 
to  all  the  rights  and  obligations  therein  attaehing  to  the  ^iianish  Uoverauient 

♦  ♦  -ifr  «  *  ♦  # 

Railroat.1  concession  from  Manila  to  Dagupin. 

-»  #  «  *  #  *  • 

The  Ameriean  Commission  rejected  this  proposal  (kh,  p.  241),  and 
the  Spanish  Commission  tiled  a  protest,  and  in  sn]>port  thereof  said 
with  reference  to  the  action  of  the  United  States  (Id,,  p.  258): 

It  refuses  alj^o  to  stipulate  anything  in  relati«m  tn  the  rcs|»ect  due  the  contracts 
enteretl  into  by  a  lejjitimale  srn'ereijkni  for  public  works  and  servir!es — contrai'tfi 
which  materially  affect  the  rights  uf  pruj>erty  of  private  individuals,  which  were 
retif>ecte<l  in  the  m:'atie^  of  t'amiHi  Ftirmid  cif  17H7,  of  Paris  nf  1K14,  nf  Znrit-h  of  lS5y, 
of  Paris  of  18^it>,  of  Vienna  nf  l.s<i4  and  \StWt,  and  vvhirh  (iennany  resj^-rrt'd  also 
when  ending  the  war  with  France  l)y  the  treaty  of  Frankfort  of  1H7L 

The  fact  that  the  treaties  ref<:rred  to  contained  siu^h  stipulations 
shows  that  ol>lig!itinns  of  the  ehiinieter  rlesigimted  do  not  ])itss  with  the 
territory,  for  if  they  did,  a  special  stipulation  would  not  be  necessary. 

An  application  of  this  doctrine  may  be  foutid  in  the  diplomatic  eor- 
respundcnce  l>ctween  th*'  United  States  and  England  in  is:»4.  with 
reference  to  the  authority  exercised  by  Etiglund  over  the  Mosquito 
shore.  In  illustriition  <»f  the  arguments  of  the  United  States,  refer- 
ence was  made  l>y  Mr.  Buchanan  to  a  treaty  i>etween  (ireat  Britain 
and  Mexico,  and  it  was  urtred  (,a*neraUy  that  ''  it  would  be  a  work  of 
supererogation  to  attempt  to  prove  at  this  period  of  the  world's  his- 
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toiy  that  these  provinces  having,  by  a  successful  revolution,  become 
independent  states,  succeeded  within  their  respective  limits  to  all  the 
teiTitorial  rights  of  Spain."  Lord  Clarendon  replied  that  the  clause 
in  the  treaty  with  Mexico  stipulating  that  British  subjects  shall  not  be 
disturbed  in  the  "enjoyment  arid  exercise  of  the  rights,  privileges, 
and  immunities"  previously  enjoyed  under  a  treaty  with  Spain,  which 
had  been  referred  to  by  Mr.  Buchanan  as  proving  the  adhesion  of 
Great  Britain  to  the  doctrine  stated  by  him,  proves,  on  the  contrary, 
that  *'  Mexico  was  not  considered  as  inheriting  the  obligations  or  rights 
of  Spain,  as  otherwise  a  special  stipulation  would  not  be  necessary.'' 
(De  Martens.  Nouv.  Rec.  Gen.  II,  201-206.) 

In  commenting  on  this  correspondence.  Hall  on  International  Law 
says  (-Ith  ed.,  pp.  101-102): 

The  contention  of  Lord  Clarendon  was  evidently  well  founded.  Mr.  Buchanan's 
^neral  fjitatement  was  accurate,  but  the  very  fact  that  Mexico  succeeded  to  all  the 
territorial  rights  of  Spain,  and  (consequently  to  full  sovereignty  within  the  territory 
of  the  Republic,  shows  that  it  could  not  lx»  burdene<l  by  limitations  on  sovereignty 
to  which  Sjmin  had  chosen  to  consent.  It  posaesseil  all  the  rights  appertaining  to 
an  in(lei)endent  state,  disencumbered  from  personal  contracts  entered  into  by  the 
state  from  which  it  ha<l  severed  itself. 

That  tlie  obligation  which  the  Manila  Itailway  Company'  is  now 
seeking  to  have  the  United  States  assume  is  "a  general  debt'' and 
''personal  contract"  of  the  Spanish  (lovernment  is  clearly  shown  by 
the  learned  discussion  of  the  mattiM*  in  the  note  of  the  American  Com- 
mission prepared  by  lion.  John  IJ.  Moore,  counsel  to  the  comnivs- 
sioners  of  the  United  States,  and  submitted  October  14,  1898.  (See 
said  Sen.  Doc.  No.  (J^,  pp.  48-50.) 

The  position  taken  by  the  American  (.Commissioners,  abh'  sustained 
by  their  counsel,  ratified  by  Congress  and  approved  by  the  Executive, 
is  to  be  sup])()rted  by  the  coordinate  l)nin<hes  of  the  Xrovernment. 
(Foster  et  al.  y.  N(»ilson,  2  Pet.,  8(>T;  (larcia  v.  Lee,  12  Pet,  616; 
United  States  )\  K(\vnes,  \)  How.,  15;^:  Doe  /•.  Bniden,  1(5  How.,  635.) 

Certainly  the  position  can  not  ])e  overthrown  by  the  provisional 
goverinnent  cxistintr  in  the  Philippin^vs. 
I  The  Manila   Railway  Company  concedes  that  the  ol)ligation  which 

{  it  is  now  stacking  to  enforce  against  the  United  States  was  originally 

an  obligation  of  the  National  (joveninKMit  of  Spain.  The  comiian}'' 
contends  that  the  obligation  was  upon  the  sover^Mgnty  of  Spain, 
attached  thereto,  and  passed  therewith.  From  its  application  herein 
the  following  is  cjuoted  (sr,  Letter  dated  Xoveml)er  27,  I61>y,  signed 
F.  Vs\  Whitridge,  Doc.  7,  S410: 

The  Spanisli  (iovtTninent  down  to  the  time  of  thr  Spani.'^h- American  war  ful- 
tille<.l  its  ohlipitions  nnder  this  contract  I »y  paying  from  time  to  time  tlie  quarterly 
instalhnents  of  the  subvention  as  they  accrued,  tin-  amoimt  of  which  varied  from 
time  to  time  with  the  earnings  of  the  railway  company.  Record  of  the  fact  of  flueh 
j)ayment  l»y  tlie  Spanish  authorities  can  undoul»teilly  l)e  found  in  the  (iovernment 
otUccH  at  Manila.     1  am  also  informed,  although  not   hythe  Manila   Railway  Com- 


fian>%  tliat  tin*  fart  of  tlii;*  « ontratt  and  i>f  tlu-  iiltligations  4if  tla*  Spanish  Govem- 
mt*nt  arising  ihereiuider  wan  laid  hefor-the  Peace  Cominiy^tionen*  »\t  PariH,  and  the 
obli^tioni^  of  the  Spanish  Government  in  reHpeet  to  the  railway,  matarinp  and  at* 
yet  nnf]i8i"bar>refl»  were  considereil  hy  the  Aiiieric-anCoinmiHgionerH  in  estimatLn^the 
amount  of  money  to  be  paid  to  tho  Spanish  thrown  on  tho  ratifir'ation  of  the  treaty  of 
[unite.  H  this  information  l>e  eurreet,  1  think  that  it  would  tend  to  nhow  that  this 
(tovernment  had  already  exprt^^^ly  n^eit^nized  the  euutraet  in  ijuestion. 

Whether  the  t'ontniit  ha*^  or  not  Invn  reciiirnijted,  J  r<'.^jK*<'tfnlly  reprei*ent  t»i  you 
that  with  the  ression  of  the  Philippine  Is^hmdK  under  thi^  tn-aty  <»f  |H*aee  twtween 
the  I'nite*!  States*  and  Spain  the  i*<nerei^ity  uf  ?^pain  in  th<>.«e  inlandi^  was  cetleti  by 
Spain  to  and  wan  a^umed  hy  tiie  rnited  Statej^,  and  with  that  rei-i.-aion  of  tlie  sov- 
ereignty there  pa^^neif  to  and  there  was  a8sume<l  l>y  the  Unite<l  States  the  <d>hgatioii8 
of  the  Spanif^h  Government  mider  this  ixmtracl.  The  Manila  Railway  Compttny 
therefore  chiime  that  the  Unital  States  ehou!d  pay  the  amount  of  the  quarterly 
inftitaUiiients  d«e  on  the  eybveiition  which  have  accrued  since  the  date  of  rlie  treaty 
of  (*ace. 

It  Is  grtitifyiii^  to  note  that  tlio  Spanish  Government  rvcogmze^ 
the  tibligation.s,  of  the  character  of  the  one  under  eonsidcration,  as 
bt4onging  to  the  National  Governinetit  of  Spain  and  still  binding 
upon  it.  In  July,  18*31>,  the  Spmish  minister  of  tinance  Hiilanitted 
to  the  Cortex  a  proponed  hiw  for  the  iTor^ninizution  of  the  debts  of 
Spain.  In  pi*esenting"  said  hiw  Sefior  Villa verde,  Spanish  itiinister 
of  linanec,  stated  that  the  Spanisli  (ioveroinent  declares  that  it  does 
not  consider  that  the  question  of  the  dehts  of  the  coUjnies  eeded  and 
tYdin(|uished  by  Spain  were  finally  settled  by  the  negotiations  at  Paris, 
nor  by  the  ominoius  silenee  of  the  treat}'  of  peaee  <jn  the  matter.  He 
insisted  that  the  Spanish  Govermnent  still  has  the  right  to  insist  that 
where  the  revenues  of  ti  eolony  were  mortgaged  or  pledged  for  the 
payment  of  a  debt  the  revenues  of  the  territory  eonstituting  said 
eolony  should  be  applied  to  the  payment  of  said  debts,  althougli  said 
territory  had  beeti  eeded  to  another  sovereignty,  which  refused  to 
take  over  stiid  obligations  and  was  eolleeting  revenues  by  virtue  of 
its  own  right  to  levy  and  eolleet  theiu.  The  tiuanee  ministers  ofKeial 
statement  was  published  in  the  Madrid  Gazette  and  republished  by 
the  press  of  this  eoimtry.  From  what  i>nrports  to  be  an  extraet  from 
the  official  publieatio:;  in  the  Madrid  Gazette  I  quote  the  following: 

Xeverthele^p  the  s*tate*?man  who  prei*ide<i  over  the  iS[Minii*h  <'ouimiHf*i<jn  has 
detdared  in  a  noteworthy  d< wnment,  written  on  the  day  after  the  treaty  wan  sij^ned, 
that  though  it  U  true  that  the  Ameriean  Con miis^i oners*  did  not  admit  the  validity 
of  the  moTtfjag^  on  the  Ou^>an  revenuen,  anil  did  not  ooaaeiit  that  they  i*houId  pass  to 
the  coloniet?  an  a  rewponjwiibility  inherent  in  the  i*overeJ>j:nty,  the  S{;jani!*heom mission- 
era  on  their  Bide  did  ni>t  as,«ent  to  the  contrary  contention,  and  tlietfUe>«tion  remaine*! 
intaet  (in  Simnish,  intffjra).  Thnw  it  nni^t  lie  rt*8pe<'ted,  witli  the  ho[«*  that  hy  new 
ajijreementH  of  the  same  Hort  as  those  for  the  recojtrnition  of  tlie  indeiH-ndem-c  of  other 
Hispano-Amerii'an  nafions  ttiere  will  Iw  recognized  in  the  future  tlie  undoul»te<l 
ri^ht  to  elaim  that  tlie  ntnenues  of  the  inland  of  Cuha  should  answer  as  a  uiortga^e 
for  tJie  int' rei*t  and  anii^rti/atioji  uf  tlmse  dehti^  ^^hich  the  Spani^^Ji  nation  rreate^i 
legitimately  in  the  exereiBe  of  it«  t«over*:'ignty.  Neverthelefj?^  tlie  <»ovemmeiit  tlocis 
fifit  lieheve  that,  re^ervin^  the  exercis^e  of  this*  riikrht,  there  in  any  ^noimd  in  the  mean- 
while for  repui!iatrn>r  thi^  t'uhan  dehl*'.     The  Cuhan  dehtj^j  Uke  those  of  the  t*hiU\j- 
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pinee,  had  the  general  guaranty  of  the  Spanish  nation,  and  the  nation  can  not  d 
otherwise  than  honor  its  signature.  These  debts  must  consequently  figure  in  tb 
budget,  and  they  are  in  the  budget  which  I  have  the  honor  of  presenting.  (St 
Washington  Times,  August  9,  1899.) 

This  proceeding  of  the  Spanish  Government  directs  attention  to  tb 
fact  that  the  Government  with  which  the  Manila  Railway  Comipanj 
contracted  and  from  which  it  secured  a  guaranty  is  still  in  existencM 
and  recognizes  the  contract  as  binding  upon  it.  Evidently  the  Spanist 
Government  does  not  think  its  obligation  '*  passed"  with  a  cession  oi 
its  sovereignty  over  a  small  portion  of  its  territorial  domain. 

The  concession  provides  as  follows: 

10.  The  subvention  with  which  the  Treasury  will  aid  the  conoeasionaire  shall  hi 
paid  at  the  end  of  every  (Quarter.  ♦  *  *  The  sum  which  the  treasury  of  the  Phil 
ippine  Islands  is  to  pay  quarterly  as  subvention  shall  be  lixed  by  deducting  from  th< 
sum.    ♦    *    * 

The  purpose  of  this  provision  appears  to  be  to  fix  the  place  where 
the  payments  should  he  made. 

In  1894  the  company  applied  to  the  Government  of  Spain  for  pay- 
ment of  the  subvention  at  Madrid  in  money  current  and  in  circulatioc 
in  Spain,  or,  if  paid  in  Manila,  that  the  company  be  compensated  foi 
the  depreciation  which  money  circulating  only  in  the  Philippines  suf- 
fered in  the  other  Spanish  possessions.  The  demand  of  the  compan]^ 
was  denied  by  the  general  administration  of  the  State  and  the  mattei 
was  appealed  to  the  tribunal  in  contentious  administrative  matters 
sitting  in  Madrid,  which  sustained  the  action  of  the  Government. 

The  full  proceedings  of  the  court  are  not  accessible  to  this  Depart- 
ment. A  copy  of  the  decree  is  tiled  herein  by  the  applicant.  In  said 
decree  the  court  several  times  refers  to  the  contmct  of  subvention^ 
and  in  each  instance  designates  it  as  u  contract  with  the  ''State"  oi 
the  '"General  administration  of  the  State."  Thus,  -'the  subvention 
granted  by  the  State  to  the  railway/'  (Doc.  40,  p.  1.)  ''The  contract 
entered  into  between  tho  administration  and  the  concessionnaire  com- 
pany." (Id.,  p.  4.)  ''The  subvention  granted  by  the  State."  (Id.^ 
p.  4.)  -'There  is  no  nnison  whatever  conn)elling  the  State  to  pay  the 
subvention  in  any  other  nminier."  (Id.,  p.  4.)  "  We  do  hereby  absolve 
the  getieral  administration  of  the  State  from  the  claim  interposed.*' 
(Id.,  p.  5.) 

From  this  d(M*ree  it  does  not  appear  that  the  court  or  the  contest- 
ants considered  the  contract  as  l>cing  that  of  :i  locul  government  in  the 
J.Miilippines  or  of  a  political  subdivision.  If  such  had  been  the  inter- 
pretation or  understanding  of  the  company  at  that  time,  it  is  difficult 
to  see  upon  what  ground  it  rested  the  claim  that  the  subvention  should 
be  pai  1  in  Madrid  and  in  a  ditl'erent  curreiuy  than  was  in  circulation 
in  the  Philippines.  The  gist  of  the  decision  of  the  court  is  that  the 
State  received  the  money  circulating  in  the  riiilippines  in  payment  of 
taxes  and  other  obligations  to  the  State,  and  therefore  the  liabilities  of 
the  State  were  to  be  discharged  with  the  same  money.     (Doc.  40.) 
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Ilonomblo  Whitolaw  Reid,  a  member  of  the  Atnerieaii  Commission 
which  neffotiated  the  late  treaty  of  prare  with  Spain.  di>Hni>i.se.^  the 
question  now  under  considemtioii  in  an  artiele  entitled,  '^Sonie  conse- 
quenees  of  the  late  treaty  of  Paris:  advances  in  international  law  and 
changes  in  national  policy/'  published  in  The  An^lo^Saxon  Review, 
June,  1899.  Out  topic  therein  treated  by  this  eminent  puldieist  is, 
"'When  debt  does  not  fotlow  sovereignty/'  Sptniking"  of  what  are 
known  as  tlie  *' Cuban  bonds''  issued  by  the  Spanisli  (Tovernment  to 
about  J^<>0,0(XKtKH>,  to  the  jmyinent  of  which  Spain  pledged  the  reve- 
nues received  by  her  from  the  island  of  Cuba  and  her  own  guaraut^e^ 
Mr.  Keid  says: 

But  the  fact  was  that  tbee«e  were  the  lM>n<lf<  of  the  Spanish  nation,  iasiietl  by  the 
Bpauiflii  nation  fur  its  own  ijnqujK^H,  ^uaranttH+l  in  tfmuH  *'hy  the  faith  of  the  Sjwm- 
i^h  natii>n,"  autl  with  another  jjuarantet*  i>le«lkriii^  8pani8h  H4ivereignty  an<l  eontn>l 
over  i*ertain  colouial  revenue??*  ^\mn  failetl  to  imtintain  her  titlt*  to  the  security  ghe 
had  |)ie<l;retl,  but  the  lenders  knew  the  inf*tHhility  of  that  Keeurity  when  they  riske^l 
their  lurjney  on  it.  *  *  *  The  S]jaMi.Mh  I'tnitention  that  it  waH  in  their  jioweras 
absohite  novereijzn  of  the  ntru^srhn^  inland  to  fasten  inenwlinihly  upon  it  for  their 
own  hostile  jMirposes  unlimited  ctaiiiij^  to  it.s  future  revenues  would  lead  to  extmor- 
dinary  rei'uU^.  rtnler  that  dortririe  any  hard-piij^tie^l  ojipr«*(>»or  would  have  a  cer- 
tain numnw  *if  sulMining  the  itioHt  ri|fhlOi»tw  revolt  and  eondeiunint'  a  eolnuy  ti> 
lH.'q»etual  j^nl>jiipiti(>n.  He  would  only  have  tu  h»ad  it  with  h^»nd^,  ii<sued  for  hig 
own  puri>oBe^,  l)eyt»nd  any  pij^wihle  ea parity  it  eould  ever  have  f^jr  i>aynient  lender 
that  load  it  wukl  neither  suHtaiu  iti^elf  independently^  even  if  »ueee.s8ful  in  war,  nor 
persuade  any  other  i>inver  to  aecept  responsibility  for  and  control  over  it.  It  would 
Ije  rendered  impotent  either  for  freedom  or  fttr  any  change  of  8overei>rnty.  Tip  a^k 
the  nation  sprmij^  from  the  snetvMHful  revolt  of  thr  tliirteeo  roinnie**  to  ar'knowledge 
and  act  on  an  iimnoral  do<!tnne  like  that  vva^  iiideeil  in^enuon?* — ^>r  audacious.  The 
American  C\>mmigai<(uerEi  pronomu'ed  it  alike  re[*u>mant  to  eoumion  j^^nftt^  and  meii' 
ariuK  to  lilietty  and  civilization-  Ttie  Spaiu^^h  conmiij^sionet-w  rej*i^nt*^l  the  eharac- 
terizution,  hnt  it  in  l>elieved  that  tiie  eon&iderate  judgiuent  of  the  world  will  yet 
approve  it. 

In  regard  to  what  is  known  as  the  '*  Philippine  debt''  Mr.  Reid  Hays: 

Warned  hy  the  reeult^  of  inquirj'  ae  to  the  origin  of  the  Cuban  rleht,  the  Amenean 
Commi!*8ioner><  avoidtnl  undertaking  to  assume  thif*  oi  Uof\  But  in  their  first  state- 
ment of  the  claim  for  ceRsion  of  Po\erei^nty  in  the  FhilippineH  ttit;\'  were  careful  to 
way  that  they  were  ready  to  Klipulate  "  for  the  aj*Mum|itii>n  of  any  exi^ftiutf  indebted- 
ner<»  of  Spain  incurre*!  for  puldic  workn  and  iiuprovementH  of  a  imdfic  character  in 
the  I'liilippine;*.'^  Not  till  they  learned  that  of  this  entire  '*  Philippine  debt'*  i^iuly 
iij^sued  in  ISIIT)  over  one-fuurth  liad  aetually  K^en  ti"an>«ferred  to  Cuba  U*  earry  on  ttie 
war  a^inst  tfie  Ctilmn  inwurj^ent**,  and  finally  adjust  the  Tnited  State,*!,  and  that  the 
most  of  the  balani-e  had  pr«d>aiily  Ihh^u  nsetl  in  pron'outing  the  war  in  Luzon,  ilitl  the 
American  CormniHsirinerf*  alKindon  the  ideatif  a«f*uming  it,  Etm  that  ihr j  nmAved^  in 
the  fititil  trniijifrr,  ft*  Jtjc  tin  itmotint  nt  Uatit  ifptai  to  the  facr  vahte  of  thit  thht^  trhirh  nonhf 
^tf  givtrt  to  Spahi  fn<  an  arkiioitU'tttjiinfit  Jor  ttntf  /Kirifif  imprfnYntnttx  nh*'  wight  rvtr  hove 
titfiitnn  thci'f  not  /Htht  /or  bij  the  ret'enue^  of  thr  iitltjttdji  th.'HUfflvt'».  Sfo'  t^onht  unr  it  to  f»ft/ 
the  Phifipphie  hftnttj*  If  tthe  rhm\  That  u'om  the  Atntrii^on  rietf  os  fo  tin  Hant^tity  of  pttttth 
dfht  UijtthttoU'hf  in^un'ed  in  hehtdf  nf  cMet'  Urriturit;  f*nd  thai  i>  mi  tj-phuintiofi  of  the 
moru'ft  J^tf^tirttt  in  the  nme  of  the  Philippinej^^  fiM  trdl  oii  of  ih*'  prtciae  it  mount  at  which  it 
wwi  fifmtly  Jijced. 
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Attention  has  been  called  to  the  fai*t  that  the  independent  govern- 
ments erected  in  the  Sj>anish  South  American  colonies  assumed  certain 
obligations  of  the  Government  of  Spain  existing  in  the  territories  at 
the  time  of  separation.  Without  examining  the  character  of  the  lia- 
bilities so  assumed,  it  is  sufficient  to  consider  that  said  liabilities  were 
a^urned  and  such  assumption  accomplished  by  the  affirmative  act  of 
the  new  State.  In  nearly  all  of  said  instances  the  assmnptiou  of  said 
obligations  was  made  prior  to  the  acknowledgment  of  the  independ- 
ence of  the  colon V  bj'  Spain.  Historically  we  know  that  the  assump- 
tion of  said  obligations  was  a  price  paid  by  said  colonies  for  independ- 
ence and  recognition  of  sovereignty.  The  United  States  was  not  so 
encumbered  in  the  negotiations  at  Paris  in  1898. 

Most  writers  on  inteiiiational  law  refer  in  general  terms  to  the 
proposition  that  when  territor}'^  is  ceded  by  one  sovereignty  to  an- 
other the  sovereignty  securing  the  territory  secures  all  the  rights 
and  privileges  and  assumes  all  the  obligations  of  the  previous  sover- 
eignty as  to  the  territory  ceded. 

This  doctrine  is  inaccurate,  by  reason  of  attempting  to  extend  the 
rights  and  obligations  of  one  sovereign  to  those  of  another  who  may 
be  unable  to  receive  or  exercise  such  rights  or  discharge  the  obli- 
gations because  of  the  character  of  his  government.  The  rule  is  well 
established  that  '"every  nation  acquiring  territory,  by  treaty  or  other- 
wise, must  hold  it  subject  to  the  constitution  and  laws  of  its  own  gov- 
ernment and  not  according  to  those  of  the  government  ceding  it.'" 

Pollard;*^  Lessee  y.  Ilagsm,  8  How.  (U.  S.),  212:  Vat.  Laws  of  Na- 
tions, 1).  1,  c.  li>,  s.  210,  244,  250,  and  1).  2,  c.  7,  s.  80. 

It  is  impossible  for  the  Government  of  the  United  States,  under 
the  Constitution  and  republican  form  of  pur  government,  to  possess  or 
exercise  many  of  the  rights  and  privileges  of  the  sovereign  of  a  mon- 
archy.    As  is  said  by  the  United  States  Supreme  Court  (3  How.,  225): 

It  can  not  Ih»  adniitte^l  that  tlie  King  of  Spain  could,  ])y  treaty  or  otherwise, 
impart  to  the  I'nited  Staten  any  of  hin  royal  j»re rotative**;  and  much  lei«  can  it 
W  admitted  that  they  have  capacity  to  receive  or  jMjwer  to  exercise  them. 

The  stinie  thing  is  true  of  the  '' obligations"  of  the  previous  sover- 
eign. If  the  government  is  a  monarchy,  the  sovereign  is  obliged  to 
maintain  that  form  of  government.  But  such  o})ligjition  would  not 
pass  to  a  republic.  A  sovereign  is  under  obligations  to  enforce  the 
laws  of  his  state,  but  as  is  aptly  stated  l)y  the  Attorney-General, 
John  W.  Griggs — 

Those  lawH  which  are  political  in  their  nature  and  pertain  to  the  prerogatives 
of  th«'  former  <rovcrnment  imnuMliately  ccas-c  upon  the  tnuisfer  of  sovereignty. 
Political  and  prcro«:ativc  riirhts  are  not  transferred  to  the  succeeiiing  nation. 
(U'tter  to  Secretary  nf  War,  .Inly  10.  1S<«).     22  Op.,  r)2S.) 

Tak(»  the  instance  of  an  established  church  or  a  government  where 
church  and  state  are  combined.     The  highest  obligation  resting  upon 
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the  sovereign  of  such  government  is  to  protect,  maintain,  and  pro- 
mote the  church  as  a  State  institution.  His  proudest  title  is  ''De- 
fender of  the  Faith,"  and  to  deserve  it  such  a  sovereign  usually  stops 
at  no  endeavoi*.  But  such  obligjition  would  not  pass  to  the  United 
States  with  ceded  territory,  and  did  not  attach  to  the  United  States 
with  Alaska,  Porto  Rico,  or  the  Philippines. 
The  United  States  Supreme  Court  say: 

As  a  matter  of  course,  all  laws,  ordinances,  and  regulations  in  conflict  with  the 
political  character,  inntitutions,  and  constitution  of  the  new  government  are  at  once 
dii<i)lace<l.  Thus,  upon  a  cession  of  jwlitical  jurisdiction  and  legislative  power,  and 
the  latter  is  involve<^l  in  the  former,  to  the  United  States,  the  laws  of  the  country  in 
support  of  an  establishe<l  religion,  or  abridging  the  freedom  of  the  press,  or  author- 
izing cruel  and  unusual  punishments,  and  the  like,  would  at  once  cease  to  he  of 
obligatory  force  without  any  declaration  to  that  effect.  (Chi.  and  Pac.  Rwy.  Co.  v. 
McGlinni  114  U.  S.,  542-546.) 

The  rights  and  privileges  which  pass  from  one  sovereignty  to 
another  upon  the  transfer  of  territory  are  the  rights  and  privileges  of 
soveieignty  as  they  are  esta])lished  by  the  laws  and  institutions  of  the 
government  receiving  the  territory.  The  obligations  incurred  in  like 
manner  are  the  obligations  devolving  upon  the  sovereign  b}^  reason  of 
the  laws  and  institutions  of  the  government  to  which  the  new  sover- 
eignty appertJiins.  In  other  words,  the  sovereignty  receiving  the 
territory  assumes  the  obligations  of  sovereignty  as  to  the  territory 
ceded,  as  such  obligations  are  established  in  the  government  to  which 
the  territory  passes. 

The  term  sovereignty  as  here  used  means  ""the  right  which  a  nation 
has  of  organizing  the  public  powers  in  such  a  way  as  it  may  deem 
advisable.''  This  right  includes  the  power  to  incur  contracit  obliga- 
tions, but  it  is  not  composed  of  such  obligations.  One  is  the  power  or 
authority;  the  other  is  the  result  of  an  exercise  of  the  power.  It  is 
the  j)ower,  the  authority,  that  passes  with  ceded  territory  from  one 
sovereignty  to  another,  and  it  is  the  obligations  or  duties  which  a  sov- 
ereignty owes  to  its  subjects  regarding  the  use  of  such  power  which 
j)ass(v<,  not  the  debts  which  the  prior  sovereignty  has  contracted  for  its 
own  purp<)s(\s  by  the  exercise  of  that  i)ower. 

If  the  s()ver(»ignty  has  hiwfulh' pledged  any  portion  of  the  territory 
cedefl  for  the  payment  of  a  debt  or  the  performance  of  a  contract,  and 
the  })enetite(l  j)arty  has  a  proj)erty  interest  or  vested  right  therein, 
such  right  is  to  be  ])rotected  by  the  new  sovereignty.  But  no  such 
claim  is  made  herein  by  the  I'ailway  company. 

Dt^bts  which  are  not  secured  by  lawful  liens  upon  the  territory 
ceded,  even  though  contracted  foi*  the  benefit  of  said  territory,  do  not 
become  a  del)t  of  the  new  sovereignty.  As  between  the  two  sover- 
eigns, the  one  receiving  the  territory  is  under  no  obligation  to  the 
sovereign  ceding  the  territory  to  pay  any  portion  of  his  grantor's 
debts  unless  the  obligation  is  voluntarily  assumed  and  stipulated  in  the 
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treaty.  In  other  words,  no  legal  obligation  exists  requiring  the  dis- 
charge of  the  grantor's  debts  by  the  grantee  in  the  absence  of  treaty 
stipulations  so  to  do. 

The  obligation  under  such  conditions  arises  in  equity,  if  at  all,  and 
is  based  upon  the  established  rule  of  national  conduct,  that  the  sov- 
ereign will  not  do  injustice  to  an  individual,  and  therefore  will  hear 
and  consider  the  claims  of  the  creditors.  Therefore  it  is  said  that 
such  debts  are  a  charge  uix)n  the  conscience  of  the  sovereign.  The 
force  and  effect  of  claims  of  this  character  depend  upon  the  facts  of 
each  particular  case.  One  fact  to  be  considered  is  whether  the  sov- 
ereignty which  created  the  obligation  still  remains  in  existence.  If  it 
does,  and  the  obligation  is  a  national  one,  the  ci*editor  has  no  claim 
upon  the  conscience  of  the  new  sovereignty.  Upon  this  question  Hall 
on  International  Law  says  (4  ed.,  part  2,  chap.  1,  sec.  27): 

No  question  therefore  presents  itself  with  respect  to  the  general  rights  and  duties 
of  a  new  State.  What,  however,  is  it«  relation  to  the  contract  obligations  of  the 
State  from  which  it  has  l)een  separated?  *  *  *  The  fact  of  personality  of  a  State 
is  the  key  to  the  answer.  With  rights  which  have  l)een  acquire<1  and  obligations 
which  have  been  contracted  by  the  ohl  State  as  personal  rights  and  obligations  the 
new  State  has  nothing  to  do.  The  old  State  is  not  extinct;  it  is  still  there  to  fulfill 
its  contract  duties  and  to  enjoy  its  contract  rights.  The  new  State,  on  the  other 
hand,  is  an  entirely  fresh  l>eing.  It  neither  is  nor  does  it  represent  the  first  i^ereon 
with  whom  others  have  contracted;  they  may  have  no  reason  for  giving  it  the 
advantages  which  have  l>een  accorded  to  the  i>erson  with  whom  the  contract  was 
made,  and  it  would  Ikj  unjust  to  saddle  it  with  liabilities  which  it  would  not  have 
accepter!  on  its  own  account. 

Thus  treaties  of  alliance,  of  gunmutce,  or  of  commerce  are  not  binding  upon  a  new 
t^tate  forme<l  by  separation;  and  it  is  not  liable  for  the  general  debt  of  the  parent 
State. 

In  a  note  to  this  text  the  author  says: 

The  case  also  of  the  creation  of  a  new  State  out  of  part  oi  an  old  one  is  not  dis- 
tinguishable, so  far  as  the  obligation  to  api)ortion  debts  is  concerned,  from  that  of 
the  cession  of  a  province  by  one  State  to  another.  When  the  latter  occurs,  at  least 
as  the  result  of  conquest,  it  is  not  usual  to  take  over  any  part  of  the  general  debt  of 
the  State  ceding  territory.     (Id.,  note  1,  ]>.  99. ) 

The  instance  of  Texas  furnishes  a  precedent  for  guidance  in  this 
matter.  Although  the  annexation  of  Texas  included  all  its  territory 
and  terminated  its  sovereignty  as  an  indepcndcMit  nation,  the  United 
States  has  never  conceded  that  the  debts  of  Texas  existing  at  the  time 
of  aiuiexation  became  a  liability  of  this  Government.  The  United 
States  recognized  the  fact  that  said  debts  should  be  paid,  and  for  that 
purx>ose  permitted  Texas  to  set  aside  10,000,0()()  acres  of  ])ublic  lands 
devoted  to  said  payment.  Afterwards,  the  United  States  took  portions 
of  said  lands  pledged  to  the  payment  of  Texas  debts,  agreeing  to  pay 
therefor  )SlO,()00,0<)0,  three-<[uarters  of  which  sum  was  to  be  paid  to 
holders  of  Texas  bonds,  for  which  her  customs  duties  were  pledged. 

The  claim  that  the  United  States  was  liable  for  the  debts  of  Texas 
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camo  befarp  tho  mixed  commission,  under  the  convention  with  Eng- 
land of  ls53.  The  commission  found  that  it  did  not  have  jurisdietion 
to  determine  the  question,  but  an  examination  of  the  pn>eeeding«  is  of 
vnhie.  The  elaim  was  made  on  a  l>ond  secured  hy  n  pledti^e  of  the 
faith  and  revenue  of  Texas.  It  was  admitted  that  the  liahility  of  the 
United  States  did  not  arise  from  the  annexation  c*f  the  territory,  but 
from  the  faet  that  the  United  States  was  receiving  the  revenues  of 
Texas,  whieh  had  ijeen  ph^dged  to  the  payment  of  the  Ijonds*  (Dee. 
of  Com.  Convention,  lSo:|,  pp.  405-520.) 

The  poHition  of  the  United  States  was  that  the  revenues  pledged 
were  the  revenues  of  the  Ttwtw  nation.  That  said  revenues  appertain 
to  the  (/overnmenf  and  not  to  the  terrltonj.  That  when  Texas  ceased 
to  be  a  nation  there  ceased  to  be  Texas  revenues.  That  what  the 
United  States  was  collecting:  was  United  States  revenue  and  a  very 
different  thinj^  from  revenues  exacted  hy  the  Texas  govenuuent  or 
nation.  That  the  ditference  is  as  suTjstantial  as  the  difference  Ijetween 
the  mnney  or  currency  issued  by  the  two  nations. 

If  the  United  States  was  not  willing  to  admit  liability  as  to  the  debts 
of  Texas,  where  a  phxige  existed,  will  it  be  willing  to  admit  liability 
in  the  instance  of  the  Philippines  where  a  pledge  does  not  exists 

Did  the  tj  tin  rant y  f*f  the  Spmihh  Govtrnment  become  a  ll*m  jfj^jn  the 
ret'enurH  ttf  the  Idund  of  Luztmf 

An  examination  of  the  conces^^sion  or  charter  shows  that  no  attempt 
is  made  therein  to  pledge  either  tlie  public  property  or  revenues  of 
Luzon  for  the  i>erformance  of  said  oldigation  of  guaranty. 

It  is  proUibly  true  that  while  Luxon  wji^s  a  Spanish  dc|X'ndeney  Spain 
utilized  the  revenues  of  the  island  in  complying  with  the  contract  of 
guaranty,  and  for  this  purpose  included  the  sum  necessary  in  be  paid 
in  the  ammal  budget  of  the  sUite  for  the  Philippines*  The  burden 
imposed  upon  th**  Philippines  l>y  the  Sjmnish  budget  included  not 
only  gen^'ntl  obligati**ns  but  also  sums  for  the  various  departments 
known  as  justice,  war,  treasury,  navy,  interior,  ajtd  ftmte/ttfK  It 
would  Im*  unavailing  if  a  soldier  in  the  Spanish  army,  who  had  served 
in  Luzon  and  whose  pay  was  in  arrears,  should  apply  for  payment  to 
the  (fovernmeiit  now  |Kvsscsscd  of  the  revemic  funds  of  the  island  and 
base  his  application  on  the  fact  that  he  had  served  in  Luzon  during 
the  time  for  which  he  claimed  pay,  and  that  a^  the  annual  budget  for 
the  island  had  in*'luded  an  item  for  the  war  department  for  years  he 
had  a  Hen  on  the  revenues  uf  the  island  for  his  pay.  Yet  the  supiXKsed 
contention  of  the  soldier  would  have  as  much  merit  as  the  contention 
of  the  company  herein. 

But  if  the  S|)anish  Government  bad  pledged  the  future  revenues  of 
the  island  to  the  performance  as  the  contrat^tof  guaranty,  such  pledge 
would  not  be  a  lien  upon  the  fund  which  this  Government  is  now 
collecting. 

While  the  negotiations  of  the  treaty  of  I'aris  were  in  progress,  the 
Spanish  commbj^ion^  having  failed  tu  induce  the  United  States  to 


i 


192 

assume  the  obligations  of  Spain  in  regtird  to  the  debts  incurred  for  or  o 
account  of  the  territory  ceded  or  relinquished,  insisted  that  said  debt 
should  follow  the  territory  and  be  paid  from  the  revenues  thereoj 
Attention  was  directed  to  the  fact  that  Spain  had  issued  2,990,0€ 
hypothecary  bonds  of  the  island  of  Cuba,  and  that  the  royal  decree 
on  which  said  bonds  were  issued  contain  the  following  avowal: 

The  new  bonds  shall  have  the  direct  (e8pecial)  guarantee  of  the  customs  revenu< 
stanip  revenue  of  the  island  of  Cuba,  direct  and  indirect  taxes  now  levied  or  to  ) 
levied  there  in  the  future,  and  the  subsidiary  (general)  guarantee  of  the  Sjmnifi 
nation. 

The  bonds  themselves  contain  the  following  declaration: 
Direct  (especial)  guarantee  of  the  customs  revenue,  stamp  revenue  of  the  island  < 
Cuba,  direct  or  in<lirect  taxes  levie<l  or  to  be  levied  hereafter,  and  the  subsidiary  (gei 
eral)  guarantee  of  the  Spanish  nation. 

The  Spanish  Colonial  Bank  shall  receive,  in  the  island  of  Cuba,  through  its  agem 
there,  or  in  Barcelona,  through  the  Spanish  Bank  of  Havana,  the  receipts  of  Xh 
custom-houses  of  Cuba,  and  such  amount  thereof  as  may  l>e  necessary,  according  I 
the  statements  furnished  on  the  Ijack  of  the  lx)nds,  to  meet  the  quarterly  payment  < 
interest  and  principal,  shall  be  retained  daily  and  in  advance. 

The  Spanish  commission  contended  that  said  bonds  evidenced  a  morl 
gage  debt  secured  by  the  future  revenues  of  Cuba.  (Sen.  Doe.*  3 
sess.,  Fifty-tifth  Cong.,  No.  62,  pt.  1,  p.  178.) 

In  rejecting  this  proposition  the  American  Commission  say: 

As  to  that  part  of  the  Spanish  memr>ran(him  in  which  the  so-calleii  Cuban  bone 
are  treated  as  ''  mortgage  lx»nds  "  and  the  rights  of  the  holders  as  '*  mortgage  rights, 
it  is  necessary  to  say  only  tiiat  the  legi\l  diffen^nce  between  the  pledge  of  revenues  y< 
to  V>e  derived  from  taxation  anrl  a  mortgage  of  property  can  not  be  confused  by  cal 
ing  the  two  things  by  the  munv  name.  *  *  *  No  more  in  the  opinion  of  ti 
Spanish  (government,  therefore,  than  in  point  of  law,  can  it  Ix'  maintained  that  thj 
Government's  promise  to  <lev«»teto  the  payment  of  a«ertain  part  of  the  national  del 
revenues  yet  to  be  raised  by  taxation  in  Cuba,  constituted  in  any  legal  sense  a  mor 
gage.  The  !-o-calle<l  pledge  of  those  revenues  constitutiMl,  in  fact  and  in  law,  a  pledj 
of  the  good  faith  and  ability  of  Spain  to  pay  to  a  certain  class  of  her  cre<litors  a  ce 
tain  part  of  her  future  revenues.  They  obtaine<l  no  otlier  security  beyond  the  gua 
antee  of  tlic  "Spanisli  nation,''  which  was  in  reality  tlie  only  thing  that  gave  sul 
stance  or  value  to  the  i)le<lgc,  or  to  which  they  could  resort  for  its  performance.  ( Id 
pp.  2(K),  L'Ol.) 

If  the  contention  of  the  American  Commission  is  correct  as  to  obi 
gations  wherein  it  is  (^xpn»ssly  declared  that  the  revemies  of  Cuba  ai 
pledged  to  the  i)erforinance  of  the  contract,  a  like  contention  must  pn 
vail  where  the  contract  is  silent  as  to  a  pledge  of  revemies. 

The  ])osition  takcMi  by  the  American  Commission  in  this  matter  wti 
made  known  to  the  Iv\(H*iitive  and  by  him  communicated  to  Congress 
Congress  ratiti(?d  the  treaty  and  the  Executive  ai)prove(l  such  aetior 
Thereby  tht*  position  of  the  Commission  was  accjiiiesced  in  by  the  legi? 
lative  and  executive  branches  of  th(*  Government  of  the  CnitedState^ 
It  is  not  to  l)e  contemplated  that  the  position  will  be  adjudged  untei 
able  by  the  provisional  government  tempoiarily  in  charge  of  the  civ 
affairs  of  the  island. 
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The  provisional  gov^ernnient  of  the  Philippines  is  bound  to  hold  that 
said  guaranty  of  the  Spanish  Government  is  not  a  lien  u^wn  the  rev- 
enues of  the  islands. 

Are  the  revejiiies  of  the  Philtppine  Island^^  now  hiding  collected  hy  the 
provisional  governnient^  hurdoicd  with  a  trmt  in  favor  of  the  Manila 
Eailicatj  Company  f 

If  the-  phraseology  of  this  question  is  changed  so  as  to  read,  "Has 
the  iniilway  company  a  proprietary  interest  or  vested  right  in  said 
revenues?"  it  will  appear  at  once  that  the  answer  must  be  in  the 
negative. 

The  claim  which  the  company  asserts  is  of  inchoate  right,  even  when 
urged  against  the  Spanish  Government,  and  relates  to  the  personal  obli- 
gation of  that  Government,  being  a  naked  promise  without  security. 

As  to  such  inchoate  rights  the  Supreme  Court  of  the  United  States- 
say  (Dent  V.  Emmeger,  14  Wall.,  312): 

But  inchoate  rights,  such  as  those  of  Cerre,  were  of  imperfect  obligation  and 
affected  only  the  conscience  of  the  new  sovereign.  They  were  not  of  such  a  nature 
(until  that  sovereign  gave  them  a  vitality  and  efficacy  which  they  did  not  before 
l)osse8s)  that  a  court  of  law  or  equity  could  recognize  or  enforce  them.  When  con- 
finned  by  Congress  they  became  American  titles  and  took  their  legal  validity  wholly 
from  the  act  of  confirmation  and  not  from  any  French  or  Spanish  element  which 
entered  into  their  previous  existence. 

This  doctrine  has  a  direct  application  to  the  matter  under  considcm- 
tion.  As  the  case  now  stands  the  com[)any  has  the  obligation  of  the 
National  Government  of  Spain.  Up  to  this  time  the  representatives 
of  the  United  States  authorized  to  bind  it  have  refused  to  assume  said 
obligation.  The  most  the  railway  company  can  assert  is  that  said 
obligation  of  the  Spanish  Government  has  now"  become  a  charge  upon 
the  conscience  of  the  sovereign  people  of  the  United  States.  If  it 
were  conceded  that  said  obligation  had  become  a  charge  upon  the  con- 
science of  the  sovereign  people  of  the  United  States,  the  manner  in 
which  and  extent  to  which  the  duty  so  created  is  to  be  discharged  must 
be  detennined  by  Congress. 


The  views  set  forth  in  the  foregoing  rejwrt  were  approved  by  the 
Secretary  of  War  and  the  subsequent  action  of  the  War  Department  on 
this  claim  and  others  of  similar  character  w^as  in  harmony  therewith. 

13635—02 13 
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IH  BE  PETITIOH  OF  THE  COUlTrESS  OF  BUEHA  VISTA  FO! 
BELIEF  FBOM  A  CEBTAIH  OBDEB  OF  THE  MILITABT  001 
EBHOBOFGUBA;  AND  THE  CLAIM  OF  DB.  DOH  OUST AYO  OALLE 
DUPLESSIS  FOB  SIMILAB  BELIEF  AND  IHDEMVITY. 

[Submittcfl  August  8.  1900.    Case  No.  1130,  Division  of  Insular  Affairs,  War  Department.] 

SYNOPSIS. 

1.  The  authority  heretofore  possesseil  by  Spanish  officials  to  exercise  the  powei 

appertaining  to  offices  created  by  the  Crown  of  Spain  for  the  purpose  of  admii 
istering  the  affairs  of  government  in  Cuba  under  Spanish  sovereignty  cease 
ui)on  the  military  occui>ation  of  the  islan<l  by  the  forces  of  the  United  State 
\yeing  i*stablishe<l. 

2.  The  tenure  of  office  of  the  Spanish  officials  heretofore  exercising  authority  i 

Cuba  is  not  property  an<l  therefore  irt  not  entitleil  to  the  protection  to  rights  < 
property  guaranteed  by  Article  VIII  of  the  treaty  of  i>eace. 

3.  Although  the  Crown  of  Spain  was  mvustomed  to  st»ll  a  perpetual  incumbency  < 

certain  of  its  offices,  among  them  that  of  high  sheriff  of  Habana,  such  right  o 
incumlwncy  was  at  all  times  subject  to  the  higher  right  of  the  sovereign  to  n 
assume  the  exercise  of  the  authority  of  the  office  whenever  the  public  welfu 
requires!  it. 

4.  The  claim  for  indemnity  for  being  deprivctl  of  said  incumbency  depends  upo 

the  terms  of  the  contract  with  Spain;  and  as  this  contract  was  the  personal  coi 
tract  of  the  Spanish  State,  its  obligations  <lid  not  i>ass  with  the  transfer  of  soi 
ereignty,  an<i  they  were  not  assumt^l  by  the  Unite<i  States. 

5.  Whether  or  not  the  obligations  of  the  Government  of  Spain  incurred  in  Cuba  ai 

to  Ik.'  assumcnl  by  tlie  government  cstablislie<l  by  the  jKHipIe  of  Cuba  is  a  quei 
tion  to  l)e  detcnnine<l  by  that  government  when  it  asrsumes  the  exercise  of  indi 
jKjndont  sovereignty. 

6.  Whether  or  not  the  municipality  of  Ilabana  Ix^came  liable  for  the  ])ayment  < 

indemnity  in  said  matter  by  reason  of  proi-etH lings  ha<l  prior  to  the  militar 
occupation  is  a  question  which  may  properly  Vh?  referred  to  the  courts  of  Cuba 

Sir:  I  have  the  honor  to  iicknowlodo-e  the  receipt  of  instruction  t 
report  on  the  above-entitled  matters,  and  in  re^jponso  thereto  I  hav 
the  further  honor  to  submit  the  following: 

The  facts  out  of  which  the  controversy  arises,  as  claimed  by  th 
complainants,  are  as  follows: 

In  the  y(»ar  ITiJS  Don  Sebastian  Calvo  de  la  Puerta  bought  at  publi 
auction,  from  the  Spanish  Crown,  the  office  of  *•  Alguacil  mayor,"  o 
high  sheriff,  of  the  city  of  Habana.  The  office  was  declared  to  be  pei 
pctual  and  capable  of  passing  by  inheritance  in  the  direct  male  line  o 
descent  and  of  being  alienated  by  purchase  and  sale  under  certaii 
conditions. 

Uix)n  the  death  of  the  purchaser  aforesaid,  the  office  and  its  emolu 
ments  passed  by  descent  to  liis  grandson.  Don  Francisco  Calvo  de  I 
Puerta.  whose  title  received  royal  continuation  by  letters  patent,  date 
May  22,  17s:^. 

Eventually,  the  male  issue  of  the  incumbent  of  the  office  havinj 
become  extinct,  the  office  passed,  by  the  permission  of  the  Spaniel 
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Crown,  to  the  Coimt  O^Reill^r,  who  wa.s  the  husband  of  the  daug'hter 
of  the  then  recently  (lei'^'used  hiofh  sheriff. 

From  the  Count  ITKeilly  the  iMvl^  descended  to  bh  heirs  and  suc- 
ceH9oi*s,  with  the  approval  in  eaeh  ease  of  the  Spani:>?h  Crown,  to  the 
present  Countess  CTKeilly  y  Buena  Vista,  on  whose  behalf  this  pro- 
ceed! n*^  is  instituted. 

The  duties  of  the  high  sheriff  of  Ilalmna  were  ori^'inally  divisible 
into  two  general  classes^nationat  iiod  inunicipaU  In  thr  [lerfoi  luunre 
of  the  duties  eUissitied  as  '*  national''  the  high  sheriff  uf  llutmaa 
resembled  the  United  States  uitirshal  of  a  Trrritory  of  the  United 
States.  He  was  an  executive  otfirer  of  the  eourts,  and  writs  of  all 
clas??es  werp  served  by  him  or  his  deputies.  For  such  services  he  was 
entitled  to  fees  fixed  by  law, 

Ilts  municipal  duties  resulted  from  the  fact  that  he  was,  ex  officio,  a 
memlH?r  of  the  '*  ayuntamiento ''  or  city  coiuicil  of  Ilabana  and  charged 
with  the  duty  of  inspecting  the  meat  supplied  to  the  city  and  given 
supervision  of  the  slaughterhouse  where  the  cattle  were  required  to 
be  killed,  and  had  charge  of  the  ttiinsportntion  of  the  carcasses  from 
the  slaughterhouse  to  the  dealers,  also  the  disposal  of  the  refuse,  and 
was  required  to  insi>ect  the  weights. 

For  the  performance  of  these  duties  he  was  authorized  to  exact  a 
fee  of  5  '^rt^ales  fuertes'' for  each  head  of  large  cattle  killed  in  the 
slaughterhouse  of  Ilabana  and  cartage  for  hauling  the  meat.  Later 
the  fee  for  the  cattle  killed  at  the  slaughterhouse  varied  in  accordance 
with  the  times,  but  was  fixed  by  law.  The  last  rate  fixed  was  62i 
cents  per  head. 

The  complainants  allege  that  their  privileges  connected  with  the 
slaughter  of  cattle  were  worth  to  them  '*in  the  neighhorhood  of  $100, 
net,  per  day''  at  the  time  they  were  deprived  thereof. 

At  this  point  in  the  review  it  is  pro[>er  to  explain  the  interest 
asserted  by  Dr,  Don  (justavo  (iallet  Duplessis. 

By  appropriate  provisions  the  Spanish  law  permitted  the  seizure 
and  sahi  by  judicial  procedure,  to  enforce  the  payment  of  private 
indel»tcdness*  of  a  onc'hulf  interest  in  the  cnnjlumcnts  of  the  privi- 
leges appertaining  to  the  slanghter house  industry  possessed  by  the 
high  sheriff  of  Habana.  Pursuant  to  said  law.  Dr.  Don  Gustavo  Gal- 
let  l>uplcssis  purchased,  at  judicial  sale,  a  one-half  interest  in  said 
emoluments  on  September  UK  1SU5,  and  entered  upon  the  enjoyment 
thereof. 

Upon  the  American  occupation  of  Ilabana  licing  esta)ili>hed,  the 
military  authorities  of  the  I'nited  States  refused  to  allow  the  C'ountess 
of  Bnena  Vista  and  Dr.  Don  Gustavo  Gallett  Duplessis  to  exercise  the 
aulhnrity  or  cnjtiy  the  emoluments  uppertaiuing  to  the  office  of  high 
sheriti'  of  Habana. 
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Thereupon  the  interested  parties  had  recourse  to  General  Ludlow 
as  military  governor  of  the  city  of  Ha^mna,  for  recognition  of  theii 
asserted  rights,  and  reinstatement  therein.  This  being  denied,  thei 
appealed  to  Major-General  Brooke,  then  military  govenior  of  Cuba 
for  the  relief  desired.  Major-Geneml  Brooke  refused  to  recognize 
their  claim  or  to  order  reinstatement,  and  thereupon  appeal  is  made  U 
the  Secretary  of  War. 

The  relief  demanded  by  the  Countess  of  Buena  Vista,  as  set  forth  ii 
the  prayer  of  her  petition,  is  as  follows: 

Your  petitioner  being  thus  deprived  *  *  *  humbly  prays,  the  premises  beinj 
considere^l,  that  the  aforesaid  orders  \ye  revoke<l,  your  petitioner  be  reinstated  in  al 
his  property,  rights,  an<i  privileges,  of  which  said  orders  deprived  him,  and  that  thi 
military  governor  of  Ilabana  Ikj  directed  to  account  to  and  pay  over  to  you 
petitioner  all  the  moneys  of  which  he  has  Ixjen  deprived  as  aforesaid  from  the  dat 
of  such  deprivation  until  he  shall  be  actually  reix)s8e8sed  of  his  property  and  priv 
ileges,  or  duly  indemnitieii  therefor,  and  that  he  have  such  other  and  further  relie 
as  may  seem  proper.     (Doc.  5,  p.  6;  printed  brief.) 

(Note. — In  this  proceetling  the  Ci>untess  of  Buena  Vista  is  represented  by  he 
husband,  J.  Y.  Camara.     Hence  the  use  of  the  pronoun  **he.") 

The  demand  made  by  Dr.  Don  Gastavo  Gallet  Duplessis,  as  state< 
by  his  counsel,  is — 

1.  The  repeal  or  nullification  of  the  onlers  of  the  military  governor  of  Habana  o 
May  20,  1899,  and  of  the  military  governor  of  Cuba  of  August  10,  1899,  to  which  thi 
comnmnication  refers,  an<l  the  restoration  (»f  all  things  in  connection  with  the  hennl 
itary  rights  of  the  O'Reilly  family  of  Habana,  and  the  otiice  of  high  sheriff  of  tha 
city,  to  the  status  <iuo  existing  on  the  11th  of  April,  1899,  when,  through  th 
proclamation  of  the  tR»aty  of  pea<'e  with  Spain,  the  abandonment  by  Spain  of  al 
claims  of  sovereignty  over  and  title  to  C'uba  Ijecame  an  accomplished  fact,  and  th 
Cuban  jHiople  became  tree  and  indeiHMident. 

2.  The  [)ayment  by  the  (lovernment  of  the  Unite<l  States  of  all  moneys  of  whicl 
Dr.  Don  (Jnntavo  (wallet  Duplessis  has  l>een  dei^rive*!,  at  the  rate  of  sixty-two  dollar 
an<l  a  half  })er  day  from  tlie  1st  of  June,  1899,  in  which  the  onier  of  the  militar; 
governor  of  Ilabana  r>f  May  20,  1899,  went  into  effect,  until  the  day  of  the  repudia 
tion  and  re|»eal  of  that  order  and  of  the  onler  nf  the  military  governor  of  Culm  o 
Auirust  10,  1899.  (See  j)p.  21,  22,  printed  brief  of  Dr.  J.  I.  Rodriguez,  counsel  fc 
Doctor  Dnplessis. ) 

The  complainants  contend  (1)  that  said  office  is  property;  (2)  tha 
said  property  bclonofed  to  them  on  April  11,  lsi»i).  when  the  ratification 
of  the  treaty  were  mutually  exchanp»d:  (3)  that  since  that  date  the; 
have  been  deprived  of  said  property  by  the  action  of  the  militar 
government  of  Cuba;  (4)  that  such  deprivation  <-ontravenes  the  pi-o 
visions  of  article  s  of  the  treaty  of  peace  with  Spain,  and  iuternationa 
law. 

The  learned  and  distinguished  counsel  who  represent  the  complain 
ants  present  elaborate  arguments,  which  are  entitled  to  careful  examine 
tion  and  serious  consideration,  not  only  because  of  the  argument 
themselves,  but  of  the  high  professional  standing  of  the  authors. 

There  are  also  on  lilc  herein  a  number  of  reports  or  opinions  on  quea 
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tion?*  involved  \n  this  controversy  submitted  hy  Sjmnish,  Cuban,  and 
American  lawyers,  in  opposition  to  the  elaini>  of  the  eomplaintints. 
In  conimuri  with  those  on  behalf  of  the  eomphiinants,  these  sirtruiuents 
show  a  wealth  of  knowledge  and  extended  researeb. 

Thi^  uttention  and  ronsideration  of  the  Serretary  is  thus  specially 
directed  to  the  argument  of  the  eoiuphujuiMts,  instead  uf  submitting  a 
synopsis  thereof,  as  Ijeing  better  caleolated  to  protect  their  interests, 
as  1  feel  compelled  to  report  that  their  argument  rests  on  premises 
assunu^d  to  be  correct,  but  which  api^ar  to  mv  as  being  impossible  of 
demonst ration.     They  are  as  follows: 

K  Thai  fM>mplainants  wer*'  possessed  of  the  rights  now  asseited  and 
entitled  to  exercise  them  on  April  IL  i^W, 

2,  That  said  office  itself  was  and  is  property,  and  now  belongs  to 
compluinHnts. 

If,  from  the  laws  of  war  and  nations,  or  the  purpose  for  which  the 
military  invasion  of  Cuhi  was  undertakim  hy  the  United  States,  it 
results  that  the  authority  of  rtauplainaots  to  administer  said  office  ceased 
upon  the  establishment  of  military  occupation  of  Habana,  or  the  ofiice 
itself  became  fimctn^  ({ffie*o^  it  follows  that  the  abrogation  of  rights 
now  coTuplained  of  was  accomplished  by  the  success  of  the  invasion 
and  not  the  action  of  the  military  government,  which  action  must  be 
held  to  be  simply  declaratory  of  an  existing  condition  and  not  as  creat- 
ing said  condition. 

White  it  is  denied  herein  that  the  tenui'c  of  otMce  of  the  Spanish 
otKeials  heretofore  exercising  authority  in  Cuf»a  is  property,  the 
proposition  is  advanced  that  if  it  were '* property'' it  was  property 
which,  being  in  the  track  of  war,  was  destroyed  thereby,  and,  being 
destroyed,  is  not  within  the  protection  of  article  8  of  the  treaty.  If 
relief  is  to  be  afforded  the  complainants  under  the  treaty,  such  relief 
arises  from  article  7  and  not  article  S, 

With  this  general  stateoient  of  the  purview  of  this  report,  exami- 
nation is  made  of  the  several  (|uestions  embraced  therein. 

Were  the  complainants  possessed  of  tlie  rights  now  asserted,  and 
entitled  to  exercise  them,  when  the  nititicatious  of  the  treaty  wei"© 
exchanged  on  April  11,  IS^^^i 

It  appears  herein  that  the  Spanish  Government  had  adopted  a  policy 
for  the  abolishment  of  this  and  similar  offices*  But  the  Spanish  Gov- 
ern mm  t  recognized  the  right  of  the  im-um bents  to  secure  indemnity 
for  the  deprivation  of  the  int'uuiiiency  and  its  emoluments.  As  to  the 
oliice  of  high  sheriff  of  Ilaluina,  pnx*eedings  were  pending  to  ascer- 
tain the  amount  of  such  ind4nunity  at  the  time  the  American  invasion 
of  Cuba  occurred,  and  ijcuding  tlie  ascertainment  and  payment  of  the 
indenmit^*  the  incumbents  were  permitted  to  enjoy  the  emo!unn:^nta. 
Therefoi'e  the  cpiestiou  will  be  considered  as  though  the  ofHrc  were 
one  of  the  K.\'«'d  and  lirm  governmental  iustitutious  of  Spanish  sov- 
ereignty in  Cul>a. 


!i 


198 

The  complainants  insist  that  they  were  deprived  of  their  office  1 
the  action  of  Gcnenil  Ludlow,  military  governor  of  Habana,  in  ise 
ing  the  order  dated  May  20,  1899,  and  the  action  of  Major-Genei 
Brooke  in  sustaining  said  order. 

It  seems  plain,  to  the  writer,  that  the  complainants  have  overlook 
the  real  instrument  of  their  undoing.  Their  individual  or  persoi 
right  to  exercise  the  authority  pertaining  to  the  office  of  high  sher 
of  Habana  and  to  enjoy  the  emoluments  of  said  office  was  placed 
jeopardy  by  the  war  between  Spain  and  the  United  States  and  abi 
gated  when  the  city  of  Habana  became  subject  to  military  occupati 
by  the  forces  of  the  United  States. 

The  general  rule  deduci  ble  from  the  laws  of  war  is  that  the  authori 
of  the  local,  civil,  and  judicial  administration  is  suspended,  as  of  couri 
so  soon  as  military  occupation  takes  place,  although  in  actual  practi 
it  is  not  usual  for  the  invader  to  take  entire  administration  into  1 
own  hands;  but  the  omission  is  an  act  of  grace  on  the  part  of  t 
invader. 

Liel>er's  Instructions  for  the  Government  of  Armies  of  the  Unit 
States  in  the  Field,  section  1,  paragraph  (>,  lays  down  the  rule 
follows: 

All  civil  and  penal  /^(/r  shall  rontinne  to  take  its  usual  course  in  the  enemies'  plat 
and  territoriej?  under  martial  law  ( military  government),  unless  interrupted 
etopi)ed  by  order  of  the  oceupyin^r  military  power:  hut  all  the  futidions  of  the  hot 
gorernnieid — Ugiiflatkr ^  ejrrntirt\  or  (nhiiiiiistratin — nhether  of  a  genera}^  provincial^ 
iortil  rfufrnrtt'r,  (rase  umJcr  innrtifd  hnr  (  military  government),  or  continue  only  with 
sanction  or.  If  deemed  n<'<rvwan/,  the  partirljmtion  nf  the  tx'rupicr  or  invader. 

1  understand  this  instruction  to  mean  that  it  requires  an  affirmati 
act  of  the  invader  to  abrogate  the  civil  or  penal  /aivs^  but  the  autho 
it}'  of  legislation,  execution,  and  administration  of  all  laws  passes 
the  military  occupant  as  a  result  of  the  occupation  and  without  furth 
affirmative  act  or  declaration.  Should  he  thereafter  desire  to  conf 
the  right  to  exercise  any  or  all  of  said  powers  upon  the  persons  pre\ 
ously  exercising  thorn,  or  other  persons,  an  affirmative  act  is  necessar 

If  this  is  the  correct  view,  it  follows  that  upon  the  military  occi 
pation  of  Habana  by  the  forces  of  the  United  States  being  establishe 
the  authority  theretofore  possessed  by  these  claimants  by  virtue  < 
said  office  passed.  ^'j)f<ff  fucfo.,  to  the  military  occupier  and  will  renia 
there  so  long  as  the  occupation  continues,  to  be  exercised  or  not,  as  tJ 
occupier  shall  determine. 

I  tiike  this  to  be  tlie  rule  even  when  it  is  conceded  that  the  offi< 
does  not  \yecound/uficfw<(  ojfirio  xm^  a  result  of  military  occupation. 

I  see  no  reason  why  an  exception  should  be  made  to  this  gener 
rule  in  the  instance  under  consideration.  The  fact  that  the  term  i 
office  was  perpetual  does  not  giv(^  exemption,  for  the  principle  is  tl: 
same  as  is  involved  where  the  term  is  for  life,  a  series  of  years,  durii 


good  l>elmvior.  or  at  tlie  roval  plca^suro.  If  the  fomuT  iiKunihniLsuf 
this  otiicc  iiuiv  rightfully  tlomtuicl  restitution  and  indemnity,  why  nuiy 
not  any  other  Spanish  otiieer  demand  siiuiliir  treatuieiit  at  tbo  hands  of 
the  military  goveriuuent? 

The  next  (|ue8tion  is,  I>id  the  establishim^nt  of  tuilitary  oceui>ation 
in  Habana  render  the  oflie<*  known  as  hii,^h  sheritt  of  Ihilnurd^tuNrtu/t 

If  the  \ng\i  sheriti"  of  IhUwina  was  an  ottieer  of  the  Crown  of  Sjmin, 
similar  in  ehanieter  iu  that  ^4  the  Spanish  Governor-(ieneral  <jf  Cuiia 
or  the  Spani.sh  governor  of  the  provinee  of  Hahana,  it  wuuUi  neem 
nnneeessHry  to  |>roduee  arjj^uiiient  to  show  that,  y[>on  the  military  oeeu- 
patlon  of  lialxma  Ueiii^r  estul>lished,  the  otliee  and  appurtenant  ri^ht.s, 
privilegi?s,  and  authority  passed  away  with  the  soverei^'-nty  upon 
whieh  the  ofKee  depended  and  tjf  w^hich  it  was  an  instrument,  u«r(*nt, 
or  vassal.  If  tlie  offieers  of  the  previous  sovereit^nty  remain  in  othee 
and  eontinue  to  exercise  the  powers  derived  from  the  previous  sover- 
eignty, wherein  has  the  previous  sovereignty  been  displaced  f 

The  in\  asion  of  Cuba  hy  the  military  forres  of  the  Cnited  Statea 
wa*s  undertaken  and  the  military  oeeupation  of  Habana  established 
for  the  purpose  of  eompelling  the  S|mnish  Clove rnment  to  comply 
with  the  demand  of  the  United  Stutes — 

That  the  Government  of  Spain  at  onee  reliiinaish  its  authority  and  lyfovernment 
in  the  if?laiiil  of  Culia.  ♦  *  *  (Joint  re^olotiou  of  Congresi*,  April  20,  1898.  See 
30  U,  8.  Statti..  \K  738.) 

To  what  ernl  and  purpo,se  were  the  military  upemtions  in  Cuba  if, 

at  the  end  of  a  sueeessful  invasion,  the  instrnnients  of  the  (H>vern- 
ment  of  Spain  |X)ssess  a  vested  rii^ht  to  eontinuanee  in  [>laee  and 
power  ^ 

Even  if  not  jnstitied  by  the  laws  of  ordinary  wai\  the  niilitary  ^'ov- 
ernun^nt  established  by  the  ruited  States  in  Cuba  is  fully  justified  in 
eonsiderinif  ftj§  ended  alJ  authoiity  of  all  u^eneies  of  the  (jrovernment 
of  Spain  in  (Adm,  for  that  rs  what  the  military  forees  of  the  United 
States  were  ordered  to  do  by  thi-  suvereiufnty  they  serve.  (See  joint 
re.solution  of  Congress,  30  V\  S,  Stats,,  73s,  7311,) 

The  pnrp4i.se  of  the  iruasiun  hein^  to  render  all  hrani^hes^d'  the  (Jov* 
ermnent  of  Spain  in  Vuha  fff/it'fff,H  ttjffrH*^  the  sueeess  nf  said  itjvasion 
nuiHt  of  neeesi!4ity  be  held  to  aeeomplish  suid  purjxyse. 

Do  the  laws  of  nations  and  of  war  pi^tihibit  the  abro^mtion  of  said 
othee  and  its  ai)purtenant  rig-hts  and  privile^a^s^ 

The  harsli  rule  .still  prevails  that  '•  the  will  of  the  eonqueror  is  th© 
law  of  the  eonquei'ed/'  The  appUeation  of  this  rule  in  modern  usa^e 
has  roblHHl  it  t»f  its  terrors,  Bnt  it  is  the  I'i^mrof  the  njtji/icfttiff/i^  not 
the  ruU\  whieh  ha.s  been  mollirted.  The  belligerent  seeing  tit  t^o  enforce 
the  ruliv,  has  the  right  to  do  so.  The  Cnited  State's  in  nniitdaining 
military  oeeupation  in  Cuba  and  the  re^idting  military  gi»vermnent 
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has  applied  this  rule  in  its  mildest  form.  Such  municipal  laws  (lieing 
the  laws  regulating  the  relatione  sustained  hv  the  inhabitants  to  each 
oth(?r)  as  were  compatible  with  the  existing  conditions  have  been 
retained,  as  were  also,  temponirily,  such  instrument*  for  their  admin- 
istration as  the  military  authorities  deemed  exix^dient.  The  politi(*al 
laws  (l>eing  the  laws  regulating  the  relations  theretofore  sustained  by 
the  inhabitants  to  the  prior  sovereign)  were  held  to  be  abrogated,  as 
was  also  the  authority  of  those  who  previously  administered  said  laws. 
In  a  letter  to  the  Secretary  of  War,  dated  July  10, 1899,  the  Attorney- 
Gene  ml  says: 

By  well-8ettle<l  i)ul>lic  law,  upon  the  cession  of  territory  by  one  nation  to  another, 
either  following  a  conquest  or  otherwise,  *  *  *  tlujee  lawH  which  are  political  in 
their  nature  ami  pertain  to  the  prerogatives  of  the  former  government  immediately 
KX^ase  \i\Km  the  transfer  of  sovereignty. 

By  parity  of  reasoning  it  would  seem  to  follow  that  officials  whose 
authority  was  derived  from  said  laws  and  whose  duties  consisted  in 
administering  said  laws  would  cease  to  possess  their  former  powers 
when  said  laws  passed  away.  The  ground  on  which  they  stood  is  cut 
from  })eneath  them. 

The  <[uestion  thus  raised  herein  is.  Was  the  office  of  high  sheriff  of 
Habana  iK)litical  in  character,  and  did  it  pertain  to  the  prerogatives 
of  the  Spanish  Crown  ( 

In  a  general  sense  all  administrative  offices  are  political.  This  fact 
is  the  basis  of  the  section  above  quoted  from  Lieber^s  Instructions. 
An  examination  of  the  origin  and  tenure  of  the  office  under  considera- 
tion and  th(»  powers  exercised  in  the  administnition  thereof  will,  it  is 
)>elieved,  show  that  said  office  was  especially  and  peculiarly  political. 

The  office  was  created  and  the  right  to  administer  its  functions  dis- 
posed of  by  an  exercise  of  one  of  the  prerogjitivcs  of  the  Spanish 
Crown.  In  I^aw  1,  Title  20,  Book  8  of  the  Kecopila<d6n  de  Indias, 
which  contains  the  Real  C^dulas  from  1522  to  1045,  it  is  stated: 

Ah  one  of  tlie  greatt»st  an<l  l)est  known  prerogatives  of  our  royal  preeminence  and 
tloniinion  iw  the  creation  and  provision  of  jmblie  olfioes,  so  neoeseary  for  the  good 
a<.hninistration  of  justice,  and  without  wliieh  tlie  Repuhlie  can  not  live,  and  so 
important  for  the  jjovcmnient  of  our  Stati»s  an<l  the  dispatch  of  the  many  and  varied 
matters  which  arise,  and  said  othces  Iwing  of  two  kin«ls,  some  with  jurisdiction  and 
'^)thcrs  with  some  participation  therein,  which  do  not  have  it  directly,  and  as  the 
-general  and  pubhc  necessities  rcHpiin*  the  sale  of  the  s(M-<ind  kin<l  for  the  enrichment 
of  our  royal  treasury,  those  of  the  iirst  chiss  lK*iiig  reservi^l;  and  l^ecauM  at  the 
time  of  the  Catholic  kings,  our  prt»de<'essors,  s<^me  ollices  were  created  which  were 
given  and  trrante<l  as  a  grace  to  W4>rthy  subjects  of  our  Royal  Crown  and  could  after- 
wards ])e  s<dd  or  disjx>sed  of  as  they  iH'came  vacant,  an<l  could  l)e  renounce^!,  it  ia 
our  will,  and  we  onler,  that  the  following  «»l!ices  shall  Ih'  salable  and  renounceable, 
this  order  to  In*  obs(»rved  in  the  sauu'  manner  as  our  i)revious  general  and  special 
<le<'isions:  Af^jnurifrM  nuniovex  of  audiencias,  furrllHtmm  <h'  ,'innarn  of  the  audiencia,  etc, 
**then*  iH'iuK  includt^l  in  the  statement  all  kin<ls  of  mrrihawn*,  the  alffundles  mayor€$y 
and  I'tyldorcM  of  cities,  pnn.'t'nt*hn'm  and  tomuhn'  and  n'jMuiithjr  of  causes." 
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Tho  ofRro  IxMiit^  {'rented  was  ronfpiT€xl  upon  tho  rii<lividual  who 

<tvr  it,  \nii  tlir  Ci'tiwrj  iilwavs  retained 
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iKLsoaiJie  uutnoriry  loiiaininister  it,  imt  tiir  t,  j'tiwr*  iiiways  rei 
the  title  imd  tlie  jjower  to  eontrdl  the  dis|Misitinii  thi'reof.  The  pur- 
chusrr  rp4'eiv<'d  ii  l»enetieml  interest*  whieh  wus  iit  itll  tiuic^  siibJ€*et  to 
uuiny  liiuitutioMs  nml  miirht  htpse  or  hecoiue  fnrt'eit  in  many  ways,  in 
wliieh  vxvnt  liis  interest  reverted  to  the  Crown, 

In  the  r(»ynl  eedula  of  October  15,  1787,  it  is  stated: 

Takinp  into  conHitlfTiitiim  that,  althoiijch  the  innn7il*pnt>'  of  office?  whkh  can  l»e 
«>lfl  iitTcl  rt'ntniiiciil  have  the  iinliret't  nwnorHhip,  with  tlie  Iiniitatiuui*  [)refi<'rilKMi  by 
laWj  tliey  are  not  aiit]H>ri/,e«1  to  tlihiiHij«t^  <>f  tliu  saint'  at  will  as  any  ej^tak*  of  tlieir 
patrimony,  iK^caupe  my  C'rown  always  prt-servt'i?  tiie  direct  ownership  t"lt>ii^ini*> 
diivct*!),  with  ft  jxussiUle  right  of  reversion  thereto  for  different  ranges  which  may 
ari6»e,  »  *  «  1  jijiYp  de^'idtnt  lo  fortud^  jxs  a  general  nik\  any  iiniMishion  of  aniHii- 
ties  or  other  rhargt^  on  salable  and  reiioiin<'mt»lo  ofBce»  uf  my  KinifdoniH  of  the 
Indies*.  *  *  ♦  And  timdly  i  declare  that  there  can  not  \*e  attaetie<l  more  than  one- 
thir«l  of  the  emohmientt*  Htnl  ft^es*  of  s^aid  olfict^  for  the  delfts  oi  their  ineuml Hants', 

(Note. — '*I>omini(i  direrto:  Anlhority  or  priviiej^e  of  dii*i>n*>al  whirli  n  persKin 
retain?  in  a  thinj?  or  es^tate  whieii  lie  lias*  ghen  hi  emidiyteusis^/' — Dictionary  of  the 
Spftnish  Ara*temy.) 

As  hiis  already  heeii  stated,  the  hicfli  sheritT  of  Halmna  was  author- 
ized to  se I've  eourt  writs.  In  so  doiii<^  lu*  afted  as  the  representative 
of  the  Crown.  Since  the  sovereignty,  who?4e  representative  he  was  in 
sueh  matters,  no  lon^r^r  exercises  judicial  authority  in  Culm,  tlie  powers 
of  the  hi^h  shetiti*  rehititig  theix^to  liave  beetj  cut  oti'  at  thetr  source* 

The  same  is  true  of  the  power&i  exercij^d  in  eonnection  with  the 
slaughterhouse  industry.  They  aiv  powers  inehtded  in  what  is  kjiown 
as  the  polirr  power  of  the  State.  As  to  CtiUa  under  Spanish  dominion, 
the  '* State"  wtut  the  Crown  of  Spain ^  or  Imperial  Government  of  the 
Spanish  Peninsuhi.  The  undelinahk%  indeterminate  authority  caUed 
*'the  police  power  of  the  State"  is  one  of  the  higtiest  and  most  des- 
potic  powei\s  of  sovereignty.  So  important  and  unlimited  i«  this  jxiwer 
that  sovereignty  can  not  divest  itself  thereof.  Strictly  speaking,  it 
can  not  dehyate  it.  The  sovereign  may,  however,  designate  idhciais 
who  may  exercise  it  for  hitn,  hut  in  such  exercise  said  officials  act  for 
and  on  l)ehalf  of  the  sovereign  and  by  virtue  of  the  power  vested  in 
the  sovereign.  They  do  not  .shai^*  in  the  right  or  prerogjitive.  They 
are  the  instrnmentH  by  which  the  prerogative  is  exercised*  If  hy  any 
means  the  sovereign  is  divested  of  the  prerogjitive.  the  instrutuent  is 
thereby  rendered  inettective.  The  Ci^own  of  Spain  may  wo  longer 
exercise  prerogative  rights  in  Culm,  atid  its  instrument,  the  high  sheriff 
of  llabatni,  has  no  greater  rights  than  arc  possessed  by  his  principal. 

If  the  foregoing  views  are  correet,  it  foilrnvs  that  the  otlice  uf  higli 
sheriff  of  llabaini  was  po!iti<'al  in  cham(*ter  and  became^/imffw*  q0cw 
up«iii  the  establishment  of  military  4»cciipation  in  Ilabami. 

If  said  ofhce  were  to  be  reestablished,  it  nuist  be  or  become  an 
instrument  or  agency  of  the  .sovereignty  now  being  exercised  by  the 
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military  government.  It  can  only  become  8uch  instrument  by  an 
act  of  grace  on  the  part  of  the  military  occupier  conducting  tssAd 
Government. 

The  complainants  herein  do  not  ask  for  an  act  of  grace.  Their 
demand  is  one  of  ri<j/tt.  To  comply  with  such  demand  involves  the 
admission  by  the  military  government  of  Cuba  that  the  sbvei-eignty 
of  the  island  is  still  lodged  in  the  Crown  of  Spain  and  the  instruments 
of  Spanish  Goveniment  are  now  entitled  to  exercise  authority  in  Cuba. 

The  military  government  existing  in  Cuba  depends  for  its  justifica- 
tion upon  the  proposition  that  the  sovereignty  of  the  island  is  vested 
in  the  i)eople  of  Cuba.  This  proposition  was  declared  by  the  Congress 
of  the  United  States,  speaking  for  the  sovereignty  of  this  nation;  it 
was  sustained  by  the  force  of  American  arms  and  confirmed  by  the 
treaty  of  Paris. 

Pui^suant  thereto,  the  military  government  in  Cuba  has  reorganized 
the  numicipal  government  of  Habana,  and  based  it  upon  the  sover- 
eignty possessed  bj^  the  people,  and  installed  nmnicipal  officials  whose 
title  to  office  is  derived  from  that  sovereignty  and  conferred  by  an 
exercise  of  the  right  of  franchise  expressed  by  popular  vote. 

To  compl}^  Tvith  the  demand  now  made  by  complainants  and  to  per- 
mit the  high  sheriff  of  Habana,  or  the  incumbent  of  said  oflice,  to 
again  assume  a  seat  in  the  city  council  and  exercise  the  powers  and 
authority  of  a  member  thereof,  would  be  to  recognize  a  dual  sover- 
eignty in  Cuba,  two  sovereignties  in  one  jurisdiction. 

Theoretical h',  at  least,  the  city  council  of  Habana  would  then  consist 
of  members  elected  by  the  people  and  other  memlwrs  whose  title  to 
office  originated  with  and  was  derived  from  the  Crown  of  Spain,  by 
virtue  of  a  sovereignty  vested  therein.  Such  member  would  repre- 
sent the  Crown  of  Spain  and  act  by  virtue  of  the  sovereign  ix)wers 
thereof.  Since  the  Crown  of  Spain  had  declared  the  office  pei'petual 
and  to  piss  by  inheritance  and  sale,  such  office  could  not  be  dispensed 
with  except  by  ransom,  and  the  right  of  the  inhabitants  to  govern 
themselves  could  be  bartered  and  sold  by  an  individual.  It  seems 
hardly  possil)le  that  the  United  States  will  recjuire  the  people  of  Cuba, 
domiciled  in  Ha})ana  or  elsewhere,  to  ransom  the  right  of  self- 
goveriunent  from  Spanish  officeholders  after  voluntarily  undertaking 
to  wrest  that  right  from  Spanish  sovereignty  b}'  force  of  aims. 

The  same  incongruity  will  be  noticed  in  connection  with  that  por- 
tion of  the  demand  relating  to  the  courts  of  Cuba  and  the  claim  of 
authoi'ity  to  serve  court  writs. 

The  courts  of  Cuba  as  now  constituted  do  not  represent  Spanish 
sovereignty.  They  represent  the  sovereignty  exercised  by  the  military 
government.  Whetlier  that  sovereignty  is  the  sovereignty  of  the 
United  States  or  the  sovereignty  vested  in  the  people  of  Cuba  is  not 
involved  herein.     It  is  sufficient  that  it  is  not  the  sovereignty  from 
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whirh  the  hij^4i  sboritr  of  Hrtbiiuii  derived  his  authority,  nor  tho  i^over- 
ei^'nty  wlios*'  prero^^iitivo,'^  stiid  i^tKcor  wiis  uuthorizrd  to  t'xert'isp.  It 
is  true  tbit  for  a  time,  prolmbly  hi  riuiny  instiiiire.s  (*ontirmin]L^'  to  the 
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pre.sent,  the  offices  created  and  tho  offieer: 
Crown  of  Spain  were  perniitted  to  eoiitinue  their  fiuietions  by  the  mili- 
tiiry  troveriiment.  But  in  so  doing  the  inilit^iry  i^^overiinient  eonsiilted 
iti^  own  eonvenienee  and  necessity.  Sueh  act  was  an  act  of  grace  and 
did  not  result  from  any  right  possessed  by  the  Spanish  officer.  It  Is 
apparent  from  the  record  herein  that  the  military  government  of  Cuba 
has  refused  such  act  of  grace  in  the  instance  of  the  high  sheriff  of_ 
Hahana. 

Are  the  rights  asserted  by  the  claimants  rights  of  proji4?rty  and 
protected  by  the  provisions  of  the  treaty  of  peace  ^ 

The  claimants  strennously  insist  that  the  rights  asserted  by  them 
and  possessed  by  them  while  Spanish  sovereignty  prevailed  in  Cuba 
ai  e  projierty  rights,  and  a^  such  are  protected  by  the  treaty  of  Paris 

In  so  doing,  it  seem;*  to  the  writer,  the  *'oniplainantH  fail  to  observe 
the  distinction  between  the  lifeftnihtni'tj  and  the  ujfit't  itself.  They  eon- 
fuse  the  fees  with  the  authority  to  perform  tho  services  for  which  the 
fees  are  cxa(*ted.  An  officer  has  a  proj>erty  right  in  and  to  the  fees 
arising  from  servii"t*s  pei'formed  pursuant  to  his  right  of  incmubency, 
but  not  to  the  office  itself. 

That  a  public  offi(?e  i«  the  prof>erty  of  him  \\t  wlioin  the  execution  t»f  itj?  ih^tiea  is 
intnt-tcd  U  reptigiiarit  t*i  the  jnf<tlnition«  uf  nur  ruiintry^  ami  in  at  iwgvii?  wilh  that 
wiivt*r*ial  uiidt^rstandinir  <^f  the  eomimmity  which  iw  the  r*:^aU  i>f  thos*e  iijt*titiUi<mi*, 
Piiblit'  iiflit-ers?  are,  in  thia  country,  hut  tlie  apfeiits  uf  the  hiwiy  TMjlitiCj  const  it  iite<l  to 
^liwharxe  jftemcc-w  for  the  benefit  of  the  i»eople  under  laws  which  the  f:»eo[jle  have 
prewnljetl.  80  far  from  hf>l ding  a  [proprietary  interef?t  in  their  oflit-ea  they  are  but 
iiakei!  ai?t^nt8  withuut  aa  interef-t.  \^  public  agents  they  are  intnwte^l  wilh  tlie 
exercise  of  a  i>ortion  of  the  Hovereigiityof  theiHH>pie — thejirjf /*«6^i>>im— whiih  i«not 
the  fjubject  of  j^raiitp  anil  t*an  be  neither  Hlii'mited  nor  aniuhilated,  and  it  wi>nl<l  he 
a  repnpiant  abMunlity^  an  ineomprehensible  an  it  would  be  revohing,  that  they  can 
have  a  private  property  in  that  *jvereignty»  ^State  r.  Dewg,  R.  M.  Chart,  (Ga.), 
397,4tX>). 

Careful  examitiation  coininees  me  that  this  principle  may  pro|jerly 

be  applied  to  the  ofliee  of  high  sheriff  of  Ilabatnt,  under  Spat^ish  sov- 
et^eignty.  As  stated  in  the  royal  order  of  October  15,  1TS7,  the  title 
and  jMiwer  of  ilis|M)sal  ^>f  said  ofiice  was  retained  by  the  Crown.  Tiie 
puiehaser  received  only  the  right  of  admirustration.  The  right  of 
adniinistnition  t  onsisted  of  an  agnn^ment  on  the  part  of  the  Crown  of 
8pnin  that  (*oniplainants  sliould  be  and  eontinne  the  itistrunient  of  tho 
Crown  for  the  exercise  of  certiiin  prerogatives  in  Culm.  While  the 
ojffict'  was  dec*hired  to  be  perpetual,  the  /ftrfuah*  ftrf/  was  snl)jeet  to  the 
royal  wilK  and  might  at  any  time  be  terminated  at  the  royal  pleasure, 
subject  only  to  the  condition  that  if  the  Crown  exercised  said  right 
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thf  inruinhont  should  l>c  indemnified  for  the  loss  of  his  ineumbencr. 
iSurh  t(*njiination  of  incumbency  was  not  an  exercise  of  the  right 
of  eminent  domain.  It  was  an  exercise  of  the  right  of  sovereignty 
to  cho<)>c»  the  instruments  for  the  discharge  of  public  duties  devolving 
upon  it.  Sovereignty  can  not  evade  these  duties,  and  thei-efoi-c  can 
not  divf?st  its(»lf  of  the  i>owers  nor  the  right  to  exercise  the  powers 
required  for  tlieir  performance.  For  instance,  an  individual  can  not 
secure  a  vested  or  property  right  to  control  the  oi>eration  of  niai'tial 
law;  neither  can  he  secure  a  vested  right  to  exeivise  the  police  power 
of  tht*  Stat(*:  nor  the  judicial  discretion.  (Butchers'  Union  t\  Crescent 
City,  etc.,  Co..  ill  r.  S..  746,  751.) 

I  <lo  not  think  th(»  Spanish  Government  contemplated  or  undertook 
to  convey  a  proixM'ty  right  in  and  to  said  office  when  it  sold  thQ  priv- 
ilege of  administering  it. 

There  is  an  evident  and  essential  difference  l>etween  power  and  prop- 
erty: b(»tween  the  authority  of  an  officer  and  the  property-  of  an 
individual.  A  gi-ant  of  property  passes  from  the  grantor  hi.s  entire 
power  over  it.  A  gmnt  of  power  implies  that  it  still  resides  in  the 
gnintor,  and  excludes  all  interference  with  his  right  to  exercise  it. 

I  think  th(»  ti'ue  theory  is  that  the  rights  of  the  complainants  were 
inchoate  rights  of  contract,  not  vested  rights  of  pi'operty.  The  orig- 
inal incumbent  of  the  office  secured  a  contract  from  the  Crown  of 
Spain,  paying  therefor  a  valuable  consideration,  whereby  the  Cix)wn 
of  Spain  agreed  to  permit  him,  his  heirs,  and  his  assigns,  to  administer 
said  office  within  a  prescribed  jurisdiction.  As  a  result  of  action 
taken  by  another  and  independent  sovereignty,  which  Spain  resisted  to 
the  ext(»nt  of  war.  the  Crown  of  Spain  was  thereafter  unable  to  carry 
out  the  obligations  of  said  contract  binding  upon  it. 

This  contract,  in  all  its  parts,  was  subject  to  the  .'superior  right  of 
the  j)ublic  to  terminate  it  at  any  time  the  public  necessity  required 
such  action.  The  purcha^ser  entered  into  the  contract  with  implied 
knowledge  (»f  this  superior  I'ight.  and  any  loss  or  bui'den  occasioned 
hnn  by  its  enforcement  "results  from  the  application  of  those  prin- 
<'iples  by  which  the  public  good  is  to  V>e  consulted  and  promoted/'  and 
is  (/fffftntff/i  nhstjfif  iftjnrJti.  (Spring  /•.  Russell.  7Greenl..  273:  Charles 
River  Hridgi'  )\  Warren  Bridge,  7  Pick..  450,  472:  Lansing  r.  Smith, 
4  Wend.,  \K  Callender  /•.  Marsh.  1  Pick.,  4lM:  Coates  v.  Mayor  of 
New  York,  7  Cow.,  r)Sr>;  People  /'.  Livingstone,  ♦>  Wend.,  526.) 

This  right  of  the  j)ublic  being  part  and  parcel  of  the  contract,  its 
enforcement  does  not  constitute  a  violation  of  the  contract. 

The  administration  of  this  office  consisted  in  exercising  certain  pre- 
rogative's of  sovereignty.  The  contract  herein  did  not  attempt  to 
div(vst  the  sovereignty  of  said  prerogatives  and  vest  them  in  the  incum- 
iHMit  of  sjiid  office.  Had  such  attempt  been  made  it  would  not  have 
been  binding  u|xjn  the  sovereignty  agreeing  thereto.     At  any  time  the 
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public  welfare  required  it,  the  sovereignty  could  have  repossessed 
itself  of  the  right  to  exercise  such  prerogatives.  (Boyd  i\  Alabama, 
94  U.  S.,  645;  The  Beer  Company  ?;.  Massachusetts,  97  U.  S.,  25,  28; 
Fertilizing  Company  v.  Hyde  Park,  97  U.  S.,  659;  Stone  v.  Mississippi, 
101  U.  S.,  814;  Butchers'  Union  t\  Crescent  City,  etc.,  Co.,  Ill  U.  S., 
746.) 

In  Stone  v,  Mississippi  (101  U.  S.,  814)  the  court  say  (p.  817): 

All  agree  that  the  legislature  can  not  bargain  away  the  police  power  of  a  State. 

And  further  say  (p.  819): 

No  legislature  can  bargain  away  the  public  health  or  the  public  morals.  The  peo- 
ple themselves  can  not  do  it,  much  less  their  servants.  The  super\n8ion  of  both  these 
subjects  of  governmental  |>ower  is  continuing  in  its  nature,  and  they  are  to  be  dealt 
with  as  the  special  exigencies  of  the  moment  may  require.  Government  is  organized 
with  a  view  to  their  preservation  and  can  not  divest  itself  of  the  power  to  provide 
for  them.  For  this  purpose  the  largest  legislative  discretion  is  allowed,  and  the 
discretion  can  not  be  parted  with  any  more  than  the  power  itself. 

That  this  rule  prevailed  in  Spain  is  shown  by  the  royal  order  of 
November  11, 1816,  which  declares  the  right  of  the  crown  to  repossess 
itself  of  these  purchased  offices,  notwithstanding  the  clause  in  the  cer- 
tificate of  appointment,  or  patent  of  office,  guaranteeing  immunity 
from  such  exercise  of  authority. 

The  royal  order  of  November  13,  1817,  declares: 

Article  1.  All  the  offices  bdomjing  to  the  ^Voini  which  have  been  disposed  of  are 
revertible  to  the  Crown,  and  may  l>e  repurchased,  although  they  have  been  sold 
with  the  i)roviso  that  they  were  to  be  perjHitual  and  that  they  might  not  be  repur- 
chased, and  notwithstanding  any  provision  that  may  seem  to  prohibit  it. 

In  these  two  royal  orders  no  reference  is  made  to  indemnity.  The 
only  provision  to  the  advantage  of  the  incumbent  is  one  giving  him  a 
preference  in  the  repurchase. 

The  word  ''repurchase,''  as  used  in  said  orders,  is  shown  by  the 
context  to  mean  a  repurchase  by  individuals,  not  a  repurchase  by  the 
Crown,  as  a  condition  precedent  to  repossession.  The  purpose  of  the 
orders  is  to  rcsrU  the  offices,  and  the  orders  provide  that  the  sums 
realiz(»d  from  said  repurcheses  shall  be  turned  over  to  the  department 
of  public  credit  and  devoted  to  reestablishing  said  credit. 

The  royal  order  of  January  21,  1819,  declares: 

Article  1.  All  the  ortices  of  my  Crown,  which  have  been  disposeil  of  for  a  price, 
may  ])e  iiicoriMjrattMl  even  though  they  have  been  sold  with  the  claus-e  of  perpetuity 
or  of  any  other  tliat  i)rohibit<*  it. 

It  was  the  practice  of  the  Spanish  Crown  to  assert  its  right  of  owner- 
ship over  these  offices,  from  time  to  time,  by  divesting  them  of  certain 
lX)wers  and  functions,  and  finally  the  Cortes  decreed  and  the  Crown 
appr<)V(»(l  that  the  Government  should  abolish  said  offices,  "'thus 
rel(»asing  the  people  from  this  burden."     (Law  of  July  H,  1842.) 

At  all  times,  when  a  tmnsfer  of  said  offices  was  to  be  accomplished. 
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either  by  purchase  or  inheritance,  it  was  necessary  to  secure  the 
assent  of  the  Crown  thereto.  These  powers  are  incompatible  with 
the  idea  of  a  property  right  in  the  incumbent. 

Much  less  is  such  contract  binding  upon  a  new  sovereignty  estab- 
lished in  the  territorial  jurisdiction  by  operation  of  war.  Let  us  sup- 
pose that  the  office  involved  was  the  judge  of  a  court,  instead  of  the 
marshal.  Would  it  seem  possible  that  a  sovereignty  established  by 
conquest  was  lK)und  to  submit  its  sovereign  judicial  powers  to  the  dis- 
cretion of  a  person  who  had  purchased  the  right  to  exercise  such  dis- 
cretion from  the  expelled  sovereign?  Or  to  recognize  a  right  to  sell 
and  disjwse  of  said  judicial  powers  based  on  a  contract  or  any  obliga- 
tion created  by  said  prior  sovereign  ? 

If  authority  for  a  negative  answer  is  required,  it  may  be  found  in 
Bank  of  Columbia  v,  Oakley,  4  Wheat.,  244-245;  Hawkins  v.  Barney, 
5  Pet.,  46(>-4()7;  Fletcher  r.  Peck,  (5  Cranch.,  148. 

Sovereignty  of  ceded  territory  is  not  burdened  with  the  personal 
contracts  entered  into  by  the  State  from  which  the  territory  is  severed. 
(Hall  on  International  Law,  4th  ed.,  sec.  27.)* 

But  supix)se  we  concede  that  tlie  complainants  did  have  such  an 
interest  in  this  office  as  constituted  property.  It  must  then  be  con- 
sidered that  it  was  property  situated  in  the  track  of  war,  and  being 
destroyed  bv  war  the  owner  must  endure  the  consequences.  He  is  not 
entitled  to  indemnity  from  the  invader  nor  the  military  occupier. 

If  the  true  theory  is  that  the  rights  of  the  complainants  terminated 
when  the  militaiy  occupation  was  established,  it  follows  that  since  the 
military  occupation  of  llubaiia  occurred  on  ffanuary  1, 1899,  the  com- 
plainants were  not  possessed  thereof  when  the  treaty  became  eflfective 
as  to  private  ri^^-hts,  upon  the  mutual  exchange  of  ratifications  April 
11,  1891*. 

So  far  as  it  affects  individual  rights  a  treaty  is  not  concluded  until 
exchange  of  ratifications.  (United  States  ?'.  Arredonda,  6  Pet,  691; 
United  Stiites  r,  Sibbald,  10  Pet.,  813.) 

Therefore  the  rights  of  the  complainants  are  not  protected  by  the 
provisions  of  article  8  of  the  treaty,  for  they  had  passed  away  before 
the  treaty  became  effective  as  to  them.  The  complainants  stand  in  the 
same  situation  as  the  owners  of  property  injured  or  destroyed  in  the 
bonibardment  of  Santiago  or  the  invasion  of  Porto  Kico. 

Article  s  of  the  treaty  was  not  intended  as  a  guaranty  of  indemnity. 
It  ])rovi(l(»d  for  protection  of  existing  rights,  not  the  restoration  of 
destroyed  ones.  As  to  property  and  rights  destroyed  by  the  war, 
provision  was  made  for  compensation  as  set  forth  in  article  7  of  the 
treaty,  as  follows: 

Articlk  VII.  The  Unite<l  States  an<l  Spain  iiintually  relinquish  all  claims  for 
in«leinnity.  national  and  individual,  of  every  kind,  of  either  Goveniment,  or  of  its 
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citizens  or  8ubjectp,  against  the  other  Government,  that  may  have  arisen  since  the 
l)epinning  of  the  late  insurrection  in  Culm  and  prior  to  tiie  exchange  of  ratifications 
of  the  prt»sent  treaty,  incUuling  all  claims  for  indemnity  for  the  cost  of  the  war. 

The  Uniteil  States  will  adjudicate  and  settle  the  claims  of  its  citizens  against  Spain 
relinquishcil  in  this  article. 

It  is  to  article  7  and  not  to  article  8  the  complainants  must  look  for 
relief. 

There  remains  for  consideration  the  claim  of  indebtedness. 

As  already  stated,  an  owner  is  not  entitled  to  compensation  for  dam- 
ages or  loss  to  property  taken  or  destroyed  during  war. 

The  basis  of  the  claim  of  indebtedness  herein  is  that  the  rights  and 
privileges  of  the  complainants  were  abrogated  by  the  Spanish  Govern- 
ment hefitre  the  tnir;  that  said  a])rogation  created  an  indebtedness  in 
favor  of  these  complainants  and  against  the  Spanish  Government,  and 
that  the  obligation  to  pay  said  debt  passed  to  the  succeeding  sover- 
eignty in  Cuba. 

When  a  sovereign  displaces  one  of  the  instruments  for  the  exercise 
of  prerogatives  the  question  of  indenmity  is  to  be  determined  by  the 
discretion  of  the  sovereign.  It  addresses  itself  to  the  conscience  of 
the  sovereign.  The  right  is  grounded  in  equity  until  acknowledged 
or  declan^d  existing  by  the  sovereign. 

The  opposition  to  the  policy  of  disposing  of  the  incum])ency  of 
offices  by  sale,  and  the  agitation  against  it  in  Spain  and  the  Spanish 
colonies  are  of  long  duration.  Naturally  the  incumbents  desired  to 
preserve  their  privileges  or  to  receive  indemnity.  As  already  noted, 
the  royal  orders  of  1812  and  1813  did  not  provide  for  such  indemnity. 
This  would  excite  the  enmity  of  the  incumbents  and  decrease  the 
amount  to  be  realized  by  the  (lovernment  from  the  new  sales. 

The  royal  order  of  June  12,  1S22,  recognized  the  right  of  indemnity, 
and  on  May  KL  1S87.  the  Cortes  passed  the  following  resolution: 

The  following  persons  arc  recognized  as  cre<litors  of  the  State,  viz,  all  owners  of 
puhlic  offices  whii-li  liave  Ikmmi  dis}Hjsed  of  h\  the  Crown  for  a  consideration  and 
whi<*h  liave  Ikhmi  aholishc<l  (/.•<  heing  incompatible  vith  the  ComttitHtio))  mid  the  lav: 

If  Spanish  sovereignty  had  continued  to  exercise  dominion  in  Cuba, 
the  situation  would  be  as  follows:* 

The  oiiice  of  high  sheriff  of  Ilabana  would  be  *' abolished  as  being 
incompatible  with  the  Constitution  and  the  law,''  but  the  complain- 
ants would  be  i)ermitted  to  enjoy  the  emoluments  until  they  were  paid 
an  amount  due  them  as  *' creditors  of  the  State.'"  This  wjis  a  debt, 
a  personal  obligation  of  the  Goverimient  of  Spain,  arising  on  action 
tak(»n  by  said  (lOvernment  in  a])olishing  said  office,  originating  in 
ecjuity  and  acknowledged  by  the  Cortes  with  the  approval  of  the 
Crown. 

This  presents  the  following  question:  Did  the  obligation  to  pay  this 
personal  indebtedness  of  the  Spanish  Government  pass  to  the  United 
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States  upon  ussumiiij,'  sovereignty  in  Cuba  in  trust  for  the  inhabitants 
of  the  ishind  i 

Thi»  answer  to  this  (juestion  is  found  in  the  faet  that  in  the  negotia- 
tions lit  Paris  in  is\)>i  the  United  States  refused  to  assume  the  financial 
obligations  binding  upon  Spanish  sovereignty  in  Cuba. 

Were  the  fact  otherwise  and  the  liability  of  the  United  States  admit- 
ted, jKiyincnt  could  not  be  made  by  this  Deimrtnient.  There  arc  no 
funds  of  the  United  States  at  the  disix)sal  of  the  War  Depai'tnient  for 
the  ixiynient  of  claims  of  this  character  against  the  United  States. 
The  Congress  nmst  furnish  relief  in  such  cases.  The  complainants 
would  be  obligi^d  to  look  to  Congress  for  relief  if  the  treaty  specifically 
re(|uired  the  United  States  to  pay  such  indemnity  or  if  the  obligation 
unciuestionably  i)assed  to  the  United  States  by  operation  of  interna- 
tional law. 

The  ix^sition  taken  by  the  United  States  in  regard  to  the  transfer  of 
liability  for  indebtedness  of  the  Spanish  (lovernment  incurred  in  Cuba 
is,  that  (piestions  relating  thereto  are  to  be  referred  to  and  determined 
by  the  future  permanent  goveriunent  of  the  island  when  that  govern- 
ment assumes  the  (Exercise  of  indei)endent  sovereignty. 

The  high  sherifF  of  Ilabana  was  a  "  double  ofBce;"  i.  e.,  it  was 
national  and  uuuiicipal.  The  law  for  the  reorgiuiization  of  the  muni- 
cipal councils  of  (.'uba  (July  27,  IS5J>)  contained  the  following: 

AiiTicLK  i»H.  Municipal  it  it's  having:  i»urchiisal)U!  ami  assijrnable  offices  yielding 
eiiinlniiu'iits  nr  feen  of  any  kind  wliati'vcr  shall  at  onvv  pr(>it*e<i  to  w>llect  all  the 
infnrniatiun  m-ct'ssary  to  «*nal>li'  thf  proiKT  anthoritios  to  tix,  H<-<'onliiij!:  to  the  rules 
ina«l«'an<l  jirovidtMl  fur  tlu'appraisi'nu'nt  ()f  <l(»ul)lt'  oilices,  thi'ir«ileat  public  auction, 
and  tlu*  payment  to  th<*  royal  treasury  of  tho  taxes  which  may  lie  due,  what  amount 
shall  hav«'  to  hr  paid  l»y  each;  and  they  shall  rcconnncnd  the  matiner  ami  form  of 
raisiriL'  the  funds  \vhi«.'h  may  lu*  ntMvssary  f(»r  that  purpose,  with  the  uiulonataiiding 
that  the  aforesaid  fees  and  enmlunu'nts  shall  lh«'n  heeonie  nuniieipal  proi)erty,  sub- 
ject to  the  pn»visions  madt^  for  their  preservation  or  increase. 

The  coni[)lainant.  Dr.  Don  (iustavo  (Jallct  Du])lessis,  insists  that  by 
reason  of  the  foregoing  and  other  j)rovisions  of  the  S[mnish  law,  and 
tht'  proceedings  heretofore  had  in  the  matter  of  abolishing  said  office 
and  fixing  the  amount  of  indcMunity,  the  city  of  Habana  is  indebted  to 
him  in  the  amount  of  one-half  of  lh(»  vahu^  of  the  emoluments  of  the 
immicipal  office,  <./•  nj/ic/'n  iipjiertaining  to  the  high  sheriff  of  Habana. 

If  I  understand  this  «daim,  it  is  bused  upon  the  theory  that,  while 
Spanish  sovereignty  ])revailed  in  Cuiia,  the  ind(d)tedness  then  existing 
against  the  Spanish  vState  was  duly  and  hiwfully  transferred  to  and 
b«»came  binding  iij)o?i  the  nnmiei})ality  of  Ilabana;  that  by  reason 
thenM)f  the  city  of  Ilabana  was  ind(d)ted  to  him  at  the  time  the  mil- 
itary occupation  took  place,  which  indebtedness  he  now  seeks  to 
collect. 

The  jittention  of  the  Secretary  is  directed  to  the  fact  that  the  muni- 
cipality of  Ilal)ana  is  a  municipal  corporation  which  may  be  sued  in 
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the  courts  of  Cuba,  provided  the  inhibition  contained  in  order  of  the 
military  government  dated  Habana,  March  21,  1899,  is  removed. 

It  would  seem  better  to  test  the  merits  of  this  claim  of  indebtedness 
in  a  court  of  competent  jurisdiction  instead  of  having  it  passed  upon 
by  the  military  authorities. 


The  Secretary  of  War  determined  this  application,  pursuant  to  the 
foregoing  report,  as  follows: 

In  the  matter  of  the  applicat'wn  of  the  countess  of  Biiemi  Vista  for  revocation  of  certain 

ordent  of  the  military  governor  of  Cufxt. 

I  can  not  assent  to  the  proposition  that  the  right  to  perform  any  part  of  the  duties, 
or  receive  any  part  of  the  compensation  attached  to  the  office  of  sheriff  of  Habana 
nnder  Spanish  sovereignty,  con8titute<l  a  perpetual  franchise  which  could  survive 
that  sovereignty.  The  fact  that  the  Spanisn  Crown  permitted  an  office  to  be  inherited 
or  purchased  does  not  make  it  any  less  an  office  the  continuance  of  which  is  depend- 
ent uj)on  the  sovereignty  which  created  it. 

The  servit*es  which  the  petitioner  claims  the  right  to  reijder  and  exact  compensa- 
tion for  are  in  substance  an  exercise  of  the  police  power  of  the  state.  The  right  to 
exercist*  that  power  under  Spanish  apiwintment  or  authority  necessarily  terminated 
when  Spanish  sovereignty  in  Cuba  endeil.  It  thereupon  became  the  duty  of  the 
military  governor  to  make  a  new  provision  under  which  this  part  of  the  power  of 
the  new  sovereignty,  which  took  the  place  of  the  sovereignty  of  Spain,  should  be 
exer('ist»<l  and  the  necessary  service  rendered  to  the  public.  The  i)etitioner  has  l)een 
deprive* I  of  no  proi)erty  whatever.  The  office,  right,  or  privilege  which  she  had 
acijuired  by  inheritance  was  in  its  nature  terminable  with  the  termination  of  the 
sovereignty  on  which  it  dej)ended. 

The  <iuestion  wliether  by  n»ason  of  anything  done  before  that  time  the  right  to 
comi>ensation  from  the  muni('ii>ality  of  Habana  has  arisen  is  a  question  to  be  deter- 
mined by  the  courts  of  Cuba. 

The  ajiplication  for  the  revocation  of  the  order  heretofore  ma<le  herein  by  the 
military  governor  of  (^uba  is  denie<l. 

Elihu  Root, 

Secretanj  of  War, 

Dfxemrer  24,  1900. 


In  the  matter  of  the  application  of  Dr.  Don  (hiMaro  GaUet  Duplems  for  revocation  of 
certain  orders  of  the  militarn  tjovernor  of  Cuba. 

This  application  is  covere<l  by  the  decision  upon  the  petition  of  the  Countess 
O'Reilly  and  P.iiena  Vista  for  the  revocation  of  the  same  orders,  and  the  application 
must  be  denied. 

Eliiiu  Root,  Secretary  of  War, 

December  24,  1900. 

13tj35— 02 14 
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THE  BIGHT  07  THE  OOVEBHMEHT  07  THE  PHIIiIPPIHB  ISLAHDB, 
DTSTITITTED  BT  THE  PBESIBENT  07  THE  TTHITED  STATES,  TO 
BEOTJLATE  COMMEBCIAL  IHTEBCOTTBSE  WITH  THE  ABCHIPEIr 
AOO;  AHD,  AS  AH  DTCIDENT  TO  SUCH  BEOVLATION,  TO  DDPOSE 
IMPOBT  AHD  EXPOBT  DUTIES. 

XSubmittcd  November  18. 1901.    Case  No.  1244,  Division  of  Insular  Affairs,  War  Department    Printed 
as  War  Department  publication  by  order  of  the  Secretarj*  of  War.] 


SYNOPSIS. 


1.  The  right  of  the  Government  of  the  Philippine  Islands,  instituted  by  the  Presi- 
dent of  the  United  States,  to  regulate  commercial  intercourse  with  that  archipelago, 
is  justified  as  an  exercise  of  the  war  jMjwers  of  the  nation  in  territory  affected  by  an 
insurrection. 

2.  The  right  to  exercise  the  war  powers  of  the  nation  does  not  turn  upon  the  ques- 
tion as  to  whether  or  not  the  territory  is  foreign,  but  whether  or  not  the  territory  is 
hostile. 

3.  The  President  i.s  authorize<l  to  determine  the  question  as  to  whether  or  not 
existing  con<iitions  n»nder  territory  hostile,  and  his  determination  thereof  is  binding 
upon  the  courts.  « 

4.  The  cuj*toniy  dutier*  levic<l  on  importj*  and  exports  at  the  i>orts  of  said  archipel- 
ago are  to  l>e  coTisidcreil  and  jui-titied  an* — 

(a)  Con<litions  i!n|x)s*ed  upon  tlie  i>rivilege  of  trading  with  hostile  territory. 
(Hamilton  r.  Dillin,  21  Wall.!  7.S.) 

(b)  Kegulations  of  trade  with  hostile  territory.     (Ibid.) 

(«•)  Military  contributions  in  territory  wherein  the  rnite<l  States  is  conducting 
military  optTatinns  against  an  arnuMl  insurrection.  , 

(d  )  lu'vcnui*  nu'asurcs  adopte<l  hy  the  Government  of  lerrritory  subject  to  military 
ot'cnpaMon. 

5.  Tlu'  war  powers  of  a  nation  an*  nnt  subject  to  the  limitations  and  control  of  its 
«loiiu'>ti('  laws  an«l  Cnnstitution. 

♦>.  The  discretion  of  the  IVe.'-idcnt  in  the  exercise  in  hostile  territory  of  the  war 
pn\ver>  nf  till-  rnite<l  Statics  for  the  enforeement  of  measures  intended  to  suppress  an 
armed  insnrieitinn  a«:ainst  tlu- aiuhority  of  the  United  States,  is  not  subject  to  the 
<'ontn»l  of  the  judieial  branch  of  this  (lovernment. 

7.  The  leL'islative  branch  nf  the  (Government  of  the  United  States  may  i>articipate 
in  the  exen-i^e  nf  ^^aid  war  powers. 

s.  By  the  IcLrif^latinn  known  as  the  "  Spooner  anien<bnent  *'  C'<»nirress  confirmed 
the  authority  of  tlu*  ThiMppine  u'overnment  to  adopt  and  enforce  appropriate  meas- 
ures for  the  administration  of  the  affairs  of  civil  iiovernment  in  territory  subject  to 
its  juri.^liction. 

M  T\w  "  Insular  «*ases"  i,  lS*i  l'.  S.  )  determine  that  in  le<ji<latiiii:  lor  Porto  Rico 
under  the  «'onditions  of  peaee  Congress  is  not  honnd  hy  the  limitations  imposed 
>»y  the  Constitution  on  leL'i.^lation  for  the  States  of  the  Union.  \  like  lil>erty  re8i)ect- 
ing  in.'iular  matters  is  jm.s^essnl  hy  the  governing  authority  in  llu-  i*hilippines  which 
Congress  has  recognize<l  as  jKissessmg  legislative  authority. 
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10.  The  Constitution  (Art.  I,  set*.  10,  par.  2)  permits  export  taxes  to  be  levied  by 
the  concurrent  action  of  a  State  and  Congress.  In  the  Philippines  the  national 
authority  of  the  Unite<l  States  may  exert^ise  all  the  powers  of  lx)th  Federal  and  State 
Governments. 

11.  Under  the  distribution  of  powers  among  the  several  branches  of  the  Govern- 
ment of  the  United  States,  the  authority  to  fix  and  determine  the  relations  sustained 
to  the  Federal  Government,  by  territory  and  inhabitants  not  includeii  in  the  original 
thirteen  States,  is  vested  in  the  i)olitical  branch  until  such  territory  is  made  a  State 
of  the  Union.  The  late  treaty  with  Spain  recognized  and  declared  this  authority  to 
be  so  vested. 


War  Department,  Office  of  the  Secretary, 

DmsioN  OF  Insular  Affairs, 
Wa^hington^  D.  C.^  November  18^  1901.- 
Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  j^our  request 
to  prepare  and  submit  a  report  on  the  question  of  the  right  of  the 
Government  of  the  Philippine  Islands,  instituted  by  the  President  of 
the  United  States,  to  regulate  commercial  intercourse  with  that  archi- 
pelago, and,  as  an  incident  to  such  regulation,  to  impose  import  and 
export  duties. 

In  compliance  with  your  request,  I  have  the  honor  to  submit  the 
following: 

I.  the  authority  of  the  united  states  to  exercise  belligerent 

rights   in    dealing    with    the    insurrection    in    the    PHILIPPINE 

archipelago. 

The  customs  duties  exacted  by  the  government  of  the  Philippines 
are  enforced  by  an  exercise  of  belligerent  right.  The  authority  for 
such  exercise  arises  from  the  conditions  existing  in  the  islands.  There 
prevails  in  said  archipelago  an  insurrection  against  the  sovereignty  of 
the  United  States  and  authority  of  the  existing  government,  of  such 
magnitude  and  extent  as  to  require  set  military  operations  by  the  mil- 
itary forces  of  the  United  States  for  its  suppression.  While  engaged 
in  suppressing  such  insurrection,  the  government  may  properly  exer- 
cise the  rights  of  a  belligerent.  It  is  true  that  Congress  has  not 
formally  declared  war  against  the  forces  of  the  insurrection  in  the 
Philippines.  A  war  originating  in  insurrection  against  lawful  au- 
thority is  never  formally  declared.  An  insurrection  becomes  a  war 
by  reason  of  its  attendant  circumstances,  the  number,  power,  and 
operations  of  the  persons  who  originate  it  or  engage  therein.  (The 
Piize  Cases,  2  Black.,  035.)  War  is  a  condition,  not  an  act  of  the 
legislature. 

In  sustainintr  the  right  of  the  Federal  authorities  to  blockade  the 
ports  of  the  late  rebellious  States,  the  Supreme  Court  of  the  United 
States  say : 

War  ha**  ))oen  well  defiiu'd  to  Ik*  "that  state  in  which  a  nation  pn)?eciite8  its  rijjhts 
by  force."     The  parties  belligerent  in  a  public  war  are  inde^iendeut  \\aX\OYVft,    ^\3l\.\\. 
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is  not  necessary  to  constitute  war  that  l)oth  parties  shoula  be  acknowledged  as  inde- 
pendent nations  or  sovereign  states.  A  war  may  exist  where  one  of  the  belliger- 
ents claims  sovereign  rights  as  against  the  other.     (The  Prize  Cases,  2  Black.,  666.) 

A  sovereignty  engaged  in  suppressing  an  insurrection  against  its 
authority  may  exercise  the  rights  of  a  belligerent  and  deal  with  the 
insurrectionists  as  entitled  to  the  protection  of  the  laws  of  war  with- 
out authorizing  neutrals  to  deal  with  them  as  an  independent  power. 
In  order  that  this  discussion  may  not  be  unduly  extended,  this  point 
is  not  elaborated,  but  is  treated  as  closed  by  the  quotation  from  the 
Instructions  for  the  Government  of  Armies  of  the  United  States  in 
the  Field,  as  follows  (sec.  10) : 

1.  Insurrection  is  the  rising  of  jieople  in  arms  against  their  government  or  a  portion 
of  it,  or  against  one  or  more  of  its  laws,  or  against  an  officer  or  officers  of  the  govern- 
ment. It  may  be  confined  to  mere  armed  resistance,  or  it  may  have  greater  ends  in 
view. 

2.  Civil  war  is  war  between  two  or  more  portions  of  a  country  or  stiUe,  each  con- 
tending for  the  ma.«tery  of  the  whole,  and  each  claiming  to  be  the  legitimate  govern- 
ment. The  term  is  also  sometimes  applied  to  war  of  rebellion,  w^hen  the  rebellious 
provinces  or  i)ortion8  of  the  state  are  contiguous  to  those  containing  the  seat  of 
government. 

3.  The  term  relnjllion  is  applied  to  an  insurrection  of  large  extent,  and  is  usually  a 
war  l)etween  the  legitimate  government  of  a  country  and  portions  of  provinces  of  the 
same  who  seek  to  throw  off  their  allegiance  to  it  and  set  up  a  government  of  their 
own. 

4.  When  humanity  induces  the  adoption  of  the  rules  of  regular  war  toward  rebels, 
whether  the  a<loption  is  partial  <>r  entire,  it  dues  in  no  way  whatever  imply  a  partial 
or  complete  acknowle<iginent  of  their  government,  if  they  have  set  up  one,  or  of 
them  as  an  inde|)endent  or  soveriMgn  power.  Neutrals  have  no  right  to  make  the 
adoption  of  the  rules  of  war  ])y  the  iLssaile<l  government  toward  rebels  the  ground  of 
their  own  acknowle<lgment  of  the  revolted  people  as  an  inde|>endent  power. 

5.  Treating  captured  rel>els  as  prisoners  of  war,  exchanging  them,  concluding  of 
cartels,  capitulations,  or  other  warlike  agreements  with  them;  addressing  officers  of 
a  reb<4  army  by  the  rank  they  may  have  in  the  same;  accepting  flags  of  tnice;  or, 
on  the  other  hand,  pnjclaiming  martial  law  in  their  territory,  or  levying  war  taxes 
or  forced  loans,  or  doing  any  other  act  sanctione<l  or  <lemande<l  by  the  law^  and 
usages  of  public  war  Wtween  sovereign  l>elligerents,  neither  proves  nor  establishes 
an  acknowledgineiit  (»t  the  Rebellious  people  or  of  the  government  which  they  may 
have  erei'tinl  as  a  public  or  sovereign  power.  Nor  thyet*  the  adoption  of  the  rules  of 
war  toward  rolx'ls  imply  an  engaj^ement  with  tbeni  extending  lH*yond  the  limits  of 
these  rules.  It  is  victory  in  the  field  that  ends  the  strife  and  settles  the  future  rela- 
tions between  the  cont«.'iiding  parties. 

Cy.  Treating  in  tbe  lield  the  relH'Uious  enemy  ac«'ording  Xn  the  law  and  usages  of 
war  has  never  j»revent(Ml  the  k^jxitiniate  trovernnient  from  trying  the  leaders  of  the 
relx'llion  or  chief  relnOs  for  high  trea.«on,  and  from  treating  them  accordingly,  unless 
they  are  in<"luded  in  a  general  anmesty.  (hk»e  also  Hickman  r.  J<mes,  9  Wall.,  197, 
200;  Williams  r.  Bruffy,  jm  ['.  S.,  17B,  191.) 

For  th(»  purix)ses  of  this  invosti^tition  it  is  uiinecossiirv  to  ascertain 
th(^  (lute  of  the  inception  of  the  conspiracy  which  culminated  in  the 
insurrection.  The  date  of  th(»  first  overt  act  of  the  war  is  not  so  unim- 
portant.    The  first  hostile  en^ragement  Ijetween  the  insurgents  and  the 
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fort'os  of  tho  Unitrrl  Stntos  coiiststrri  cif  an  nssaiilt  by  tho  insurgents 
on  an  outpost  located  ni'iir  tlie  t(»wn  of  SimtoL  a  so1>ui'Ij  of  Manila^ 
The  offirial  rt^port  of  this  nttack*  inado  by  LieiittMnint  Whedou,  the 
offii'er  in  coinniaml  at  said  outp<:)st;  is  as  follows  (Keport  of  Major- 
General  ConimandiH«;  Ariny,  ISHlf,  pait  2,  p.  464): 

Waterworks  Depohitci,  Frftniartf  10,  LS99. 
AtiJtTANT,  FirM  Xthtrtfiht^   fjiiUti  Stattn  Vohmh^f r  htfantrti. 

Sir:  I  Imvt^  tlie  liunnr  to  make  the  fullowinjLi  reiwrt  r^f  what  <jreurrL*d  at  Nebniska 
out|M\«t  Xo»  2  «m  the  evening  of  February  4^  18iW: 

On  SiiturtJay  evening,  February  4,  IH^H*,  at  7  i/rlwk^  1  took  charge  of  outp^jst 
No.  2,  aa  ordere<l.  From  this  outpost,  alxiut  100  yardH  down  the  road  wtiieti  passes 
itj  b  the  town  of  Sinitol,  Here  we  liad  a  ('o4?H3ck  |x>i5t  of  eij^ht  men  Htatione*!  at  Itie 
junrtion  of  tliree  roadn^  one  lejidini:  fnnn  nnt|Hsst  No,  2*  another  heading  to  block- 
house  N'o.  7,  the  third  to  bloekhouse  Xo.  6,  At  T.'AO  I  inHtrueted  all  the  tneti  of  ttiia 
pojit  in  their  onteii*,  a  nqiy  of  which  is  hereto  attaehetl.  They  weaMn  all* >\v  no 
anne«l  itimir^'eiiti*  to  enter  the  town  or  ihe  virinity.  They  were  to  hiilt  all  amie<l 
pt^rwjn.H  wlio  attempteil  to  advance  from  the  direi  tiou  of  the  iuHnrgentiH*  Hues,  which 
lay  Wtwi*en  blockhoujH^f*  i>  and  7  and  the  San  Juan  t>nd>re,  and  or^ler  tliein  back  to 
their  linej^.  If  tht*y  refused  to  (jo,  to  arrent  them  if  jjowiJible,  or  if  this  was*  itnpos- 
eibk%  to  tire  ni>t>n  them,  1  also  ordere<l  them  to  f>atrol  e^ieh  of  the  roads  leailin^r  to 
lihw-khtiUHes  H  an<!  7  for  1011  yunh  every  half  bonr.  Shortly  befon^  S  o'clock  a 
palr(»l  of  three  men  advanctHl  froiu  Santol  toward  blotkhons^^  7,  After  procee<hug 
abfiut  ItM)  yardn  they  halted  at  ttte  pitlr  <»f  the  niad  ami  wailed  t<>  see  if  there  were 
any  inj*nnientH  in  the  vicinity.  Private  William  Grayson,  Company  I>,  wa.*  a  ishfirt 
distance  in  advance  of  the  other  two.  After  waiting  ab^nt  tive  mintites,  T'nvate 
(irayKon  mw  four  iiruieil  tuen  Htidiienly  itp[iear  tive  yard>^  m  udvanw  of  him.  He 
iuunediately  called  **HaltI''  «8  did  al^o  Private  ^filler,  Couipany  P,  who  wa^an  rear 
of  hiui  and  naw  the  men  at  the  ^uie  time.  At  Ibis  cumniand  tlie  ftmr  men  cocke<l 
their  piet^ei?,  whereuiion  IMvate  Gniy*wm  talU^il  *'HaltI*'  a^Ttdn,  and  tireii  at  them. 
Our  three  men  theu  retreate<l  to  the  town  of  Sautol,  wfiere  I  uiet  them,  tMr-in^at  the 
town  when  t!ie  nhnt  vviis  tirinb 

Iuune<liately  after  the  shot  wuh  iired  mc  could  hear  the  inf*nfgentf*  coming  down 
the  njad  froju  blockhouse  7.  I  sent  a  luan  liiick  to  the  out[KfSt  U*  signal  the  Nebraska 
cam] >  that  llie  insuri/ents  were  cojuing  frtmi  the  blnckhousf,  I  reniaineil  with  the 
man  in  Santol  and  in  abi»ut  thrt»c  nduutes  from  ttie  time  our  man  firi^i  ilie  Hhot  several 
artued  men  emergeil  frtau  the  trees  in  our  front  across  the  r^iad  and  the  hfmses  on 
our  right  and  tired  toward  u.s  where  we  were  kneeling  in  tlie  opj»osite  siile  i>f  the  mad* 
We  returnect  their  iire  with  a  volknand  then  fell  liack  along  the  road  to  the  pijie  line 
which  lies  near  onti>i>st  No.  2,  the  eneuiy  keeping  yj»  a  nipid  tire  along  the  road  for 
alM>nt  tive  minutes.     We  fired  no  more  after  leaving  Santnl  until  later  in  the  evening, 

Alxjut  ten  minutes  after  the  skinnish  at  Santol  the  insurgents  oijeued  up  a  general 
fire  on  the  Nelmtska  caiiq*  and  ^lUlpn^its,  and  alrt>  ou  Coloradi/s  i»ut[Hist  <»n  our  left. 

On  the  ruorning  of  February  4  the  iusnrgents  onlere<l  nur  men  to  move  out  of  town 
(Santol),  and  upon  their  refusal  to  do  su  the  former  said  that  they  would  bring  a 
hxxly  of  uien  ami  drive  theui  back  when  night  r*ame. 
Very  respwt fully,  your  ol)ed lent  servant, 

BriiT  IK  WuKDoN, 
tStcovtf  IJntlt'jiftnt  (omjnifitf  (\  }*iritf  AV/irowA'c^  C}iit€*l  f<f(tttx  Vitfufihtr  Inffirthy, 

On  Februaiy  6,  1809,  two  days  after  this  engagement  oeenrred,  and 
with  full  ktiowlodge  theit^of,  the  Senate  advised  the  Fresident  to  I'atify 
the  t rea ty  *     On  t  he  >aine  day  ( Ft '1  irtia iy  <*)  another engageiiitrrit  1  K»t w eeii 
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the  insurgents  and  the  troops  of  the  United  States  occurred.     The 
official  report  on  that  engagement  is  as  follows: 

First  Nebraska  United  States  Volunteer  Infantry, 

offici  of  the  commanding  officer, 

Waterworks^  Depogito,  February  7,  1899. 
Adjutant-General, 

Second  Brigade,  Second  Divuion,  Eighth  Army  Corps. 

Sir:  I  have  the  honor  to  report  that  early  Monday  morning,  February  6,  1899,  I 
sent  the  telegram  appended,  marked  **A,*'  to  brigade  and  division  headqaarters. 
Having  had  no  reply,  I  again  urged  the  imiwrtanoe  of  the  movement.  I  was  then 
instructed  by  Creneral  MacArthur,  who  was  then  on  the  extreme  left  of  the  line,  to 
for^'ard  my  communications  to  the  department  commander  direct,  a  copy  of  which 
is  inclosed  and  marked  **  B.*'  In  reply  to  this  I  received  a  note  from  Colonel  Barry, 
stating  that  he  would  be  out  with  two  battalions,  and  that  we  would  then  proceed  to 
the  water^'orks. 

As  nothing  seems  to  be  done,  and  it  was  impossible  to  get  into  communication 
with  higher  authority,  and  the  insurgents  were  intrenching  and  massing  in  our  front, 
I  ordered  the  troops  prepared  for  an  immediate  advance,  hoping  to  have  every  prepa- 
ration made  before  the  enemy  could  get  into  position.  A  copy  of  this  order  is 
inclosed,  marked  **  C*  At  about  1  o'clock  I  received  a  message  from  Colonel  Barry, 
saying  that  he  would  not  be  out,  and  about  the  same  time  the  enemy's  sharpehootem 
began  tiring  upon  us.  Here  I  ordered  the  Utah  batter\'  to  open  fire  on  intrenched 
position  north  of  road  ami  about  three-fourths  of  a  mile  from  the  Deposito.  The 
action  then  began  to  l)e  general  all  along  our  entire  front,  and  the  infantry  fire  was 
terrific  on  our  left  near  the  Mari<juina-Manila  road.  We  charged  on  them  and  took 
hill  after  hill  all  the  way  to  pumping  station.  AVx)ut  three-fourths  of  a  mile  from 
the  DepoHito  a  horse  with  a  broken  leg  wan  found,  which  proved  to  have  been  the  one 
ridden  by  Dr.  H.  A.Youii^,  of  the  Utah  Battery.  His  IkkIv  was  found  horribly 
mutilated  a  mile  farther  on  the  road. 

On  our  left,  alx)ut  2  miles  from  the  I)ei)osito,  Company  L,  Captain  Taylor,  ma<le  a 
very  gallant  charge  on  a  stone  intrenchnient  and  could  not  take  the  jK^sition  at  first. 
I  thought  the  Twenty-third  Infantry  wa.s  up,  but  as  Company  L  seemed  to  be  falling 
back  I  ordered  over  thrt»e  conii)anies,  B,  (t,  and  H,  of  this  regiment  to  reenforce  the 
line.  They  all  charged  a  (juarry,  our  troops  losing  1  man  killed  and  4  wounded. 
The  enemy  broke,  and  as  they  retreated  out  of  the  cover  into  the  open  they  were 
severely  handled,  17  being  kille<l.  After  that  they  were  shelled  and  flanke<l  out  of 
every  position  and  kei>t  on  the  run.  The  line  of  their  retreat  was  the  direction  of 
Maricjuina.  At  4.45  we  arrived  at  the  pumping  station  and  found  the  machinery 
intact  excejjt  the  cylinder  and  valves,  which  had  ])een  hidden  under  the  coal. 

Coini)anies  L)  ami  I  of  the  First  Colorado,  under  Major  (irove,  did  valuable  service 
on  the  right  during  the  advance. 

The  Tennessee  battalion,  under  Major  ( ■heathani,  formed  our  right  fiank  and  was 
slightly  refiise<l. 

As  usual  till'  Ctah  Battery  (A)  did  most  excellent  service. 

Th».'  battalion  of  the  Twenty-third  Infantry  on  our  left  followed  the  general  direc- 
tion of  the  Mariipiina-Manila  road  and  protecte<l  onr  left  flank.  I  inclose  copy  of 
the  order  1  sent  Major  (JocMlale,  who  received  it  near  the  pow<ler  magazine. 

We  threw  outposts  t<^  the  front,  left,  and  right,  and  put  one  company  at  the  pump- 
ing station. 

Very  res ju'ct fully,  John  31.  SroTsEXBrRG, 

(.'ohnul,  F'ir.'<t  Xthraykii  I'liiful  Sttitts  Volvntevr  Infa-xitty, 

It  was  soon  evident  tbiit  the  iiisiirrectioii  was  ^r(»neral  throughout 
the  t^freater  portion  of  thci  archipcda^o.     On  March  2,  181H),  in  view 
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of  this  insurrection,  Congress  authorized  the  President  to  increase  the 
Regular  Army  from  27,500  men  to  65,000  and  to  raise  and  equip 
H5,(K)0  volunteers.     And  again — 

In  view  of  the  provisions  of  the  act  of  March  2, 1899,  requiring  the  muster  out  of 
the  volunteers  not  later  than  July  1, 1901,  and  of  the  utter  inadequacy  of  the  Regrular 
Army  after  that  date  to  meet  existing  conditions,  Congress,  by  the  act  of  February  2, 
1901,  authorized  its  increace  to  100,000  men.     (Rept.  Adjt.  Gen.  U.  8.  A.,  1901,  8.) 

In  this  act  Congress  twice  directly  refei^s  to  the  conditions  existing 
in  the  Philippines,  as  follows: 

Sec.  36.  That  when  in  his  opinion  the  conditions  in  the  Philippine  Islands  justify 
such  action,  the  President  is  authorized  to  enlist  natives  of  those  islands  for  service 
in  the  Army,  to  be  organized  as  scouts,  with  such  officers  as  he  shall  deem  necessary 
for  their  proper  control,  or  as  troops  or  companies,  as  authorized  by  this  act,  for  the 
Regular  Army.  The  President  is  further  authorized,  in  his  discretion,  to  form  com- 
panies, organized  as  are  companies  of  the  Regular  Army,  in  squadrons  or  battalions, 
with  officers  and  noncommissioned  officers  corresponding  to  similar  organizations  in 
the  cavalry  and  infantry  arms.  The  total  number  of  enlisted  men  in  said  native 
organization  shall  not  exceed  twelve  thousand,  ami  the  total  enliste<i  force  of  the 
line  of  the  Army,  togt»ther  with  such  native  force,  shall  not  excetnl  at  any  one  time 
one  hundre<l  thousand. 

******* 

Sec.  41.  That  the  distinctive  batlges  adopter!  by  military  societies  of  men  "who 
served  in  the  armies  an<l  navies  of  the  Unite<l  States  during  the  Spanish-American 
wsiT  nnd  the  inr'uhnt  hiMvrrt'cthm  hi  the  Philippine:*^'  may  be  worn  upon  all  occasions 
of  ceremony  by  officcirs  and  men  of  the  Army  and  Navy  of  the  United  States  who 
arc  nioml)ers  of  sai<l  orjranizations  in  their  own  right. 

It  is  unnecessarv  to  recite  in  detail  the  many  actual  encounters 
between  the  forces  of  the  insurrection  and  the  troops  of  the  United 
States,  by  which  this  insurrection  ha.s  been  continued,  nor  the  military 
opemtions  which  have  l)een  carried  on  for  its  suppression.  It  is  suf- 
ficient to  call  attention  to  th(»  fact  that  the  United  States  has  Iwen  called 
upon  to  raise,  eijiiip,  and  transport  to  said  archipelago  two  armies  and 
that  the  military  forces  engaged  in  meeting  the  exigencies  of  the  mili- 
tary situation  therein  range  in  number  from  ♦10,420  men  and  officers  in 
December,  llMM),  to  47,iHl»  on  August  :U,  liMJl. 

Congnv^s  has  been  informed  constantly  as  to  the  existence  of  said 
insurrcM'tion  and  the  military  mejusures  undertaken  to  suppress  it,  and 
has  voted  men  and  means  for  conducting  the  military  operations, 
whenever  necessary.  Were  further  sanction  required  it  is  to  be  found 
in  the  expnv'^sion  of  approval  registered  by  the  sovereign  people  at  the 
Presidential  election  in  WW). 

That  a  war  so  inaugurated,  contimied,  and  sanctioned  authorizes 
the  (\\ercis(>  of  the  rights  of  a  belligerent  by  the  United  States  author- 
ities engaged  i?i  its  })rosecution  admits  of  no  question. 

Since  tlie  authority  of  the  Unitcnl  States  to  exercist*  the  rights  of  a 
belligerent  ari>es  from  the  acts  and  op<M-ations  of  tb(»  persons  engaged 
in  the  insurrection  in  th*»  Philippines  and  the  elforts  to  overthrow  the 
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government  instituted  in  the  islands  by  the  United  States,  it  follows 
that  such  authority  is  no  more  affected  by  the  treaty  of  peace  with 
Spain  than  it  is  by  the  treaty  of  peace  with  Mexico. 

So  long  as  the  United  States  is  authorized  to  exercise  the  rights  of 
a  belligerent  there  are  no  limitations  on  such  exercise  excepting  those 
imposed  by  the  laws  and  usages  of  war. 

It  will  be  seen  that  the  question  involved  is  not  Are  the  Philippine 
Islands ywv/<//^  terrritory ?  Init  Are  the  Philippine  Islands  hostile  terri- 
ritory^  The  determination  of  this  question  belongs  to  the  political 
branch  of  this  Government  and  is  to  l>e  made  hy  the  Executive,  in 
the  absence  of  Congressional  action.  It  is  one  of  those  powers  in  the 
exercise  of  which  the  Executive  binds  the  courts,  and  with  reference 
thereto  the  United  States  Supreme  Court  say: 

And  in  thin  view  it  is?  not  material  to  inquire,  nor  is  it  the  province  of  Hie  court  to 
determine,  whetlier  the  Executive  is  rijjjht  or  wrong.  It  is  enough  to  know  that,  in 
the  exercise  <►£  his  constitutional  functions,  he  has  decided  the  question.  Having 
done  this  under  the  ri»sponsibilities  which  belong  to  him,  it  is  obligatory  on  the 
people  and  Government  of  the  Union. 

If  this  were  not  the  rule,  cases  might  arise  in  which  on  the  most  important  ques- 
tions of  foreign  jurisdiction  there  would  \vd  an  irreconcilable  difference  between  the 
executive  and  judicial  departments.  By  one  of  these  dei)artment8  a  foreign  island 
or  country  might  ])e  considered  as  at  pea(?e  with  the  United  States,  whilst  the  other 
would  consider  it  in  a  state  of  war.  No  well-regulate<l  government  ever  sanctioned 
a  principle  so  unwise  and  so  destructive  of  national  character.  (Williams  r.  Suffolk 
Ins.  Co.,  13  Pet.,  415.) 

In  tlie  Prize  Cases  (i^  Hlack,  ()35,  670)  the  court  say: 
Whether  the  President,  in  fulfilling  hi.*  duties,  as  (\)mman<ler  in  Chief,  in  suppress- 
ing an  insurn^ction,  has  met  with  such  armed  hostile  resi.^tance  and  a  civil  war  of 
such  alarming  proportions  as  will  comi>el  him  to  accord  to  them  the  charat^ter  of 
belligerents  is  a  question  to  ))e  decided  hij  hinij  and  this  court  must  lie  governed 
by  tlie  decisions  and  acts  of  the  political  (lci)artment  of  the  Government  to  which 
this  iH>wer  was  intrusted.  He  must  determine  what  degree  of  force  the  crisis 
demands.  The  proclamation  of  blockade  is  it.«elf  otiicial  and  conclusive  evident^e  to 
the  court  that  a  state  of  war  existt^l  which  deniande<l  and  authorizeil  a  recourse  to 
such  a  lueasun*  under  the  circumstances  peculiar  to  the  case. 

By  reason  of  the  victory  of  the  fleet  under  Dewey's  command  in 
Manila  Bay,  and  the  subsequent  capture  of  the  city  of  Manila  In'  the 
military  forces  of  the  Ignited  States,  the  town  and  port  became  sub- 
ject to  militaiy  occupation  by  the  forces  of  the  I'nited  Sbites.  Under 
the  hiwsand  usa<^cs  of  war  the  military  occupation  of  territory  creates 
an  obliiration  to  provide  for  the  administration  of  the  aflfairs  of  civil 
^ovcrnnKMit  in  the  occupied  territory.  This  olili^nition  is  binding 
upon  the  military  authorities  of  the  United  States,  and  the  resulting 
duty  may  be  discharp'd  by  them.  (Cross  ct  al.  /'.  Harrison,  16  How., 
1(*4,  11»3;  Lcitcnsdorfcr  /•.  Webb,  l>()  How.,  iTr,.  177.) 

(lovernmcnts  so  created  are  int(Mi(led  to  perform  two  services — pro- 
mote the  military  opc^rations  of  tin*  occupying-  army  and  preserve  the 
safety  of  society.     (Ex  Parte  MiHi<ran,  4  Wall.,  li^7.) 
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For  the  accomplishment  of  these  puq>oses  such  a  government,  to 
use  the  lan[]fuage  of  the  United  States  Supreme  Court — 

may  do  anything  neoe8i«ry  to  strengtlien  itself  and  weaken  the  enemy.  There  is 
no  limit  to  the  powers  that  may  ])e  exercined  in  such  eases  save  those  which  are 
found  in  the  laws  and  usages  of  war.  *  *  *  In  such  cases  the  laws  of  war  take 
tlie  place  of  the  Constitution  an<l  the  laws  of  the  United  States  as  applied  in  time  of 
peace.     (New  Orleans  r.  Steamship  Co.,  20  Wall.,  394.) 

Among  the  powers  properly  exercised  by  a  military  government  is 
the  right  to  secure  revenues  for  its  own  maintenance.  President 
McKinley,  in  his  communication  to  the  Secretary  of  War  dated  July 
13,  1898,  written  with  reference  to  the  government  of  civil  affairs  in 
Cuba  under  military  occupation,  said: 

One  of  the  most  important  and  most  practical  problems  with  which  it  will  be  neces- 
sary to  deal  is  that  of  the  treatment  of  i)roperty  and  the  collection  and  achninistration 
of  the  revenues. 

***♦»** 

While  it  is  held  to  be  the  rijrht  of  the  con(|ueror  to  levy  contributions  ui)on  the 
enemy  in  their  seaports,  town.«,  or  provinces  which  may  l)e  in  his  military  i)ossession 
by  conquest,  and  to  apply  the  proceeils  to  defray  the  expenses  of  the  war,  this  right 
is  to  be  exercised  within  such  limitations  that  it  may  not  savor  of  confiscation.  As 
the  result  of  military  oi^cupation  the  taxes  and  duties  payable  by  the  inhabitants  to 
the  former  government  l^ei^omes  payable  to  the  military  occupant,  unless  he  sees  fit 
to  subntitute  for  them  other  rates  or  modes  of  contribution  to  the  exi)en8e«  of  the 
governnient.  The  moneys  so  collecteil  are  to  be  used  for  the  puqKJse  of  iiaying 
the  expenses  of  government  under  the  military  occupation,  such  as  the  salaries 
of  the  judges  and  the  police  and  for  the  payment  of  the  exi)en8es  of  the  army.  (See 
G.  O.  No.  101,  A.  G.  ().,  series  1898.) 

In  New  Orleans  ?•.  Steamship  Co.  (20  Wall.,  8J>4)  the  court  say: 

The  conquering  |K)wer  has  a  right  to  displace  the  preexisting  authority  ami  to 
assume  to  such  an  extent  as  it  may  deem  proper  the  exercise  by  itself  of  all  the 
powers  and  functions  of  government.  It  may  appoint  all  the  necessary  officers  and 
dotlie  them  with  designated  powers,  larger  or  smaller,  acconiing  to  its  pleasure.  It 
inaif  preHcrilm  the,  rcreitueH  to  hf  paid  nrid  apptii  them  to  itn  ofrn  iine  or  otherwiHe. 

The  military  government  of  the  Philippines  adopted  the  plan  of 
imposing  custom  duties  on  imports  into  and  certain  exports  from  said 
islands.  The  order  so  to  do  was  issued  on  July  12,  1808,  by  William 
McKinley  as  Conmiander  in  Chief  of  the  Anny  and  Navy  of  the 
United  States  of  America,  as  follows: 

KxEC'iTiVE  Mansion,  Juhj  12 ^  1S98. 

Ry  virtue  of  the  authority  veste<l  in  me  as  Commander  in  Chief  of  the  Army  and 
Navy  of  the  rnite<l  States  of  America,  1  do  hereby  order  and  direct  that,  u^kju  the 
occupation  and  possession  of  any  jM>rts  and  i)laces  in  the  Philippine  Islands  by  the 
forces  of  tlie  I'nited  States,  the  following  tariff  of  duties  an<l  taxes,  to  l)e  levied  and 
collected  as  :i  military  contribution,  and  regulations  for  the  administration  thereof, 
shall  take  effect  and  be  in  force  in  the  ports  an<l  places  so  occupied. 

(Questions  arising  und.r  said  tariff  and  regulations  shall  In.'  «lecided  by  the  general 
in  command  of  the  Uniteil  States  forces  in  those  islands. 
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XecoBUT  and  aothorixed  expenses  for  the  administntion  of  aid  tariff  and  r^ga- 
[ationi!  shall  be  paid  from  the  collections  thereonder. 

Accurate  accounts  of  collections  and  expenditures  shall  be  kept  and  rendered  to 
the  Secretary  of  War. 

William  McKiklbt. 

The  tariff  of  duties  and  taxes  established  by  said  order  contains  the 
following  provisions  regarding  exports: 
Pab.  4.  *    *    *    So  prohibited  or  contraband  goods  shall  be  exported. 

II.    EXPOBT  DUES. 

On  the  products  of  the  Philippine  Islands  when  exported  therefrom 
there  shall  be  le\ied  and  collected  an  export  tax  as  follows: 


297.  Abaca,  raw  or  wrought  hemp 100  kilos  gross. .  0. 75 

298.  Indigo do 50 

2fl6.  Indigo,  employed  for  dveing  ( **  tintarron  **) do 05 

300.  Rice. '. .' do....  2.00 

301.  .Sugar do 10 

302.  Cocoanuts,  fresh  and  dried  (copra) do 10 

303.  To\tacco,  manufactured,  of  all  kinds  and  of  whatever  origin do 3. 00 

304.  Tol>acco,  raw,  grown  in  the  provinces  of  Cagayan,  Isabela,  and  New  Bia- 

cray  (Luzr)n  ialands) 100  kilos  gross..  3.00 

305.  Tobac<'o,  raw,  grown  in  the  Visayas  and  Mindanao  it<lands do 2. 00 

306.  Tobacco,  raw,  grown  in  other  pnjvinces  of  the  archipelago do 1. 50 

(See  Cu>»tomH  Tariff  and  Regulations  for  the  Philippine  Islands,  July  13,  1898.)' 

Siil>>>equent  provisions  respecting  export  duties  were  made  as  follows: 

372.  Exi>r)rt  dutiei?  paifl  in  CuVia,  IN^rto  Rico,  or  the  Philippine  Islands  will  be 
refiin<le<l  on  the  return  of  the  iiien'han<li.se  to  tho^  inlanils  without  having  been 
a(lvan«,'e<l  in  value  or  change<l  in  condition  by  any  process  of  manufacture  whileabroad. 
»»»»*«♦ 

374.  Merchandise  importe^l  int^»  the  Philippine  I^*lan^ls  upon  which  duty  has  not 
l>een  pai<l  may  Ik?  reexiK»rte<  I -without  payment  of  <luty  upon  payment  of  wharfage, 
harlxir  duen,  2  i)er  cent  a<i  val<»reni,  and  storajre,  if  any.  The  reexjx)rter  shall  at  the 
time  <if  reexiH»rtati<in  deliver  to  the  rollector  of  euj<tomt»  t^uch  jruaranty  as  the  collector 
may  re<|uire,  ajrreein^  t<j  pay  the  full  <lutietf  on  the  gcMnLs  reexi>ortetl,  or  deliver  to 
the  Huid  r«»lKM-ti>r  within  a  reasonable  time,  to  Ik?  tixe4l  by  the  collector,  a  certifii^te 
Hhrjwinjr  that  the  jtjmkI^j  have  l)een  laiide<l  at  the  jK>rt  to  which  they  were  reexix)rteil, 
which  certiticatt'  nhall  \>e  sij;ned  by  the  c«insignet»s,  ma^ster  of  the  vessel  in  which  the 
goo<l.yaren*exiH»rtcd,and  the  chief  revenue  <irticer at  the  port  of  final  destination.  (See 
Cu.-toiu:^  Tariff  and  Kemilations  for  the  Philippine  Islands,  ctmtaining  the  amendeil 
tariff  i)rovi.-ions  to  Scptenil>cr  1,  189i),  issue<l  V>y  the  otiice  of  the  I'uited  States  mili- 
tary jrovcrnor  in  the  Philippine  Islands  under  date  Octol)er  23,  1899.) 

Then*  run  be  no  doubt  of  the  authority  of  tho  President,  as  Com- 
inaiidcM*  in  Chief  of  the  Army  and  Navy,  to  enforce  the  provisions 
above  (juot^'d  at  the  time  the  order  was  issued.  July  12,  hsi>8.  (Dooley 
r.  United  Stat<'s,  l.s2  V.  S.;  Cross  /'.  Harrison,  Uy  How.,  182;  New 
Orleans  /•.  Steamship  Co.,  20  Wall.,  y>s1:  Thirty  Hot'-sht^ads  of  8ugar, 
J*  Crancli,  1»IU;  Flemiiiir  t\  Tat^e,  1^  How.,  O^^;  Am.  Ins.  Co.  r.  Can- 
ter, 1  IVt.,  511.) 

When  New  M(»xi«o  was  eon(|uered  l)y  the  United  States,  the  execu- 
tive authority  of  the  United  States  properly  established  a  provisional 
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government,  which  ordained  laws  and  instituted  a  judicial  system;  all 
of  which  continued  in  force  after  the  termination  of  the  war,  and  until 
modified  by  the  direct  legislation  of  Congress,  or  by  the  Territorial 
government  established  by  authority  of  Congress. 

In  Leitensdorfer  v.  Webb  (20  How.,  178)  the  Supreme  Court  of  the 
United  States  say: 

Accordingly  we  find  that  there  was  ordained  by  the  provisional  government  a 
judicial  system,  which  created  a  superior  or  appellate  court,  constituted  of  three 
judges;  and  circuit  courts,  in  w^hich  the  laws  were  to  be  administered  by  the  judges 
of  the  superior  or  appellate  court,  in  the  circuits  to  which  they  should  l)e  respectively 
assigned.  By  the  same  authority  the  jurisdiction  of  the  circuit  courts  to  be  held  in 
the  several  counties  was  declared  to  embrace,  first,  all  criminal  cases  that  shall  not 
be  otherwise  pro^^ded  by  law;  and,  second,  exclusive  original  jurisdiction  in  all 
civil  cases  which  shall  not  be  cognizable  before  the  prefects  and  alcaldes.  (Vide 
Laws  of  New  Mexico,  Kearney's  Code,  p.  48. )  Of  the  validity  of  these  ordinances 
of  the  provisional  government  there  is  made  no  question  with  respect  to  the  period 
during  which  the  territory  was  held  by  the  United  States  as  oc*cupying  conqueror, 
and  it  woul<l  seem  to  admit  of  no  doubt  that  daring  the  period  of  their  valid  exist- 
ence and  operation  thew  ordinances  must  have  displaceil  and  superseded  every  pre- 
vious inntitution  of  the  vanquisheil  or  depose<l  i)oliti('al  power  which  was  incompatible 
with  them,  fiut  it  has  been  contended  that  whatever  may  have  l)een  the  rights  of 
the  occupying  conqueror  as  such,  these  were  all  terminated  by  the  termination 
of  the  Ixjlligerent  attitude  of  the  parties,  and  that  with  the  close  of  the  contest  every 
institution  which  had  l)een  overthrown  or  suspended  would  l)e  revived  and  reestab- 
lishe<l.  The  fallacy  of  this  pretension  is  exposed  by  the  fact  that  the  territory  never 
was  relinquished  ])y  the  conqueror  nor  restored  to  its  original  condition  or  allegiance, 
but  was  retained  by  the  occupant  until  j>os8es8ion  was  matured  into  absolute  penna- 
nent<loiuinion  an<l  sovereignty;  and  this,  too,  under  the  settletl  puri>ose  of  the  United 
States  never  to  relinquish  the  possession  acquire<l  by  arms.  We  conclud^^  therefore^ 
that  thf  ordinaiuyi*  nnd  institution.^  of  the  pr(n'moivd  (joveniinent  vould  he  revoked  or  modi- 
fied htf  the  ruitt'd  States  (done,  either  tty  direct  lefjidatUm  on  the  jxirt  of  Congress  or  by 
that  (if  th(3  Territorial  governmtnt  In  the  exercise  of  powers  delegated  hg  Congress. 

The  particular  one  of  the  ''ordinances  and  institutions  of  the  pro- 
visional t^overnincnt''  of  the  Philippines  now  under  consideration  has 
not  been  '"'revoked  or  modified  by  the  United  States,  either  by  direct 
legishition  on  the  part  of  Congress  or  by  that  of  the  Territorial  gov- 
ernment in  the  exercise  of  powers  delegated  by  Congress." 

In  Hamilton  v.  Dillin  (21  Wall.,  87-88)  the  United  States  Supreme 
Court  say: 

III  Cross  /•.  Harrison  ( IB  How.,  190)  it  wa.s  held  that  the  l^resident,  as  Commander 
in  C'liief,  lunl  power  to  form  a  temporary  civil  government  for  California  a>«  a  con- 
«iuere<l  country,  and  to  impose  duties  on  imports  and  tonnage  for  tiie  supjK)rt  of  the 
Government,  and  for  aiding  to  sustain  the  l)urdens  of  the  war,  irhich  were  held  ralid 
nntil  ('nn(/ret<.'<  satr  fit  t<t  snj)rrs((lf  them;  an<l  an  action  brought  to  recover  ])ack  duties 
paid  under  such  regulation  Wiis  adjudged  to  be  not  maintainable. 

But  those  trade  regulations  do  not  depend  upon  Congressional 
inaction  for  force  and  eliect.  So  long  as  the  insurrection  continues 
the  President,  as  Coiiiinander  in  Chief  of  the  military  forces  of  the 
United  States,  will  contiiuie  to  have  the  authority  to  reguhlt(^  and  con- 
trol trade  with  the  hostile   territory  by  the  exercise  of    belligerent 
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right,  and  may  prohibit  all  trade  therewith  or  permit  it  on  such  terms 
and  conditions  as  he  sees  fit  to  impose.  The  question  of  the  right  of 
this  nation,  by  the  exercise  of  its  war  powers,  to  regulate  trade,  with 
territory  affected  by  insurrection  arose  during  the  civil  war.  It  will 
1^  recalled  that  President  Lincoln,  by  proclamation  dated  April  19, 
lSf)l  (12  Stat.  L.,  1258),  declared  the  ports  of  the  rebellious  States 
blockaded,  and  that  said  action  was  taken  b}'  virtue  of  his  right  to 
exercise  the  war  powers  of  the  nation,  as  the  occasion  should  require, 
without  the  previous  assent  of  Congress.  Subsequently  Congress,  in 
the  exercise  of  the  war  powers  of  the  nation,  passed  a  number  of  acts 
reguhiting  and  prohibiting  trade  with  the  rebellious  States. 

By  the  act  of  July  13,  1801  (12  Stat.  L.,  255-258),  the  President 
was  authorized,  after  certain  preliminary  measures  for  suppressing 
the  insurrection,  to  declare  b}'  proclamation  what  States  and  what 
parts  of  States  were  in  a  state  of  insurrection  against  the  United 
States;  ^'and  thereupon,''  the  act  proceeds  to  say,  "all  commercial 
intercourse  by  and  between  the  same  and  the  citizens  thereof  and  the 
citizens  of  the  rest  of  the  United  States  shall  cease  and  be  unlawful  so 
long  as  such  condition  of  hostility  shall  continue;  and  all  goods,  etc., 
coming  from  said  State  or  section  into  the  other  part«  of  the  United 
Suites,  and  all  proceeding  to  such  State  or  section,  by  land  or  water, 
shall,  together  with  the  vessel  or  vehicle,  etc.,  be  forfeited  to  the 
United  States:  Prm^khiL  /uncever^  That  the  President  may,  in  his  dis- 
cretion, license  and  permit  commercial  intercourse  with  any  such  part 
of  said  State  or  section,  the  inhabitants  of  which  are  so  declared  in  a 
state  of  insurrection,  in  such  articles,  and  for  such  time,  and  by  such 
persons,  as  he,  in  his  discretion,  may  think  most  conducive  to  the 
public  interest;  and  such  intercourse,  so  far  as  by  him  licensed,  shall 
be  conducted  and  carried  on  only  in  pursuance  of  rules  and  regulations 
prescribed  by  the  Secretary  of  the  Treasur\'.'-     (Sec.  5,  p.  257.) 

In  pursuance  of  this  act  the  President,  on  the  16th  of  August,  1861, 
issued  a  proclamation  (12  Stat.  L.,  1262)  declaring  that  the  inhabitants 
of  certain  States  were  in  a  state  of  insurrection  against  the  United 
States,  and  that  all  commercial  intercourse  between  them  and  the  citi- 
zens of  other  States  was  unlawful,  and  that  all  goods,  etc.,  coming 
from  said  States  without  the  special  license  and  permission  of  the 
President,  acting  through  the  Secretjiry  of  the  Treasury,  or  proceeding 
to  any  of  stiid  States,  etc.,  would  })e  forfeited,  etc.  This  proclamation 
excej)ted  from  it>  operation,  among  other  things,  such  parts  of  the 
enumerated  States  us  might  maintain  a  loyal  adhesion  to  the  Union  and 
Constitution  or  might  lie  from  time  to  time  occupied  and  controlled  b^- 
forc(\sof  the  United  Statt^s.  A  sub>e(|uent  proclamation,  issued  April  2, 
1868  (18  Stat.  L.,  780-781),  abrogatiul  the  said  exception  as  eml)arrassing 
"to  the  due  enforcement  of  said  act  of  July  18,  18«'>1,  and  the  proper 
regulation  of  the  conunereial  intercourse  authorized  !)v  said  act;"  such 
abrogation,  howev(»r,  not  extending  to  West  Virginia  or  the  ports  of 
New  Orleans,  Key  West,  Port  Koval,  or  Beaufort  in  South  Carolina. 
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I  siUiniil  horowith  *"npy  of  st»ction  5,  act  of  July  IS,  1S61,  und  of  the 
two  pr*K*liimtitioii.>  issuwl  l>y  President  Liin'oln  pursuant  then^to.  Also 
sections  5  and  ♦*  of  tlie  act  of  July  2,  lsH4.     (See  Appernlix  A.) 

The  luws  above  referred  to  are  two  of  the  enartnients  popularly 
known  as  the  *' nonintcreour.se  aets.''  Thes^e  acts  are  of  eontinuing 
foree  und  eonstitute  seetionn  53no-5H22,  Revised  Statute.s  of  the  United 
States,  title  *'  Insurreetion.''  Said  ac4s  do  notiiini^  more  than  to  deelare 
the  rule  estal»lished  by  the  lawn  and  usugrs  uf  war,  and  relate  exrlu- 
sivcly  to  insiirnH^tions  in  a  State  or  several  States  of  the  Union.  They 
clearly  evidence  that  the  legislative  branch  of  thi?*  (Tovernnient  re*'og- 
nizes  tlie  autliority  to  regulate  eomuiercial  intercourse  with  insurgent 
territory  by  exercise  of  fadligerent  rights,  Artrnnient  is  uiuiecessary 
to  establish  that  a  national  authority,  based  u]>*ui  the  laws  of  natitins, 
whic*h  Hie  United  States  naiy  exer(*ise  over  inhatatairts  of  a  State  of 
the  Unif>n,  may  also  be  t^xereised  f»ver  tlic  irdiabitiints  of  any  territory 
Hutjject  to  its  sovereignty. 

The  que^stion  of  the  right  of  the  Fedei^til  authorities  to  thu8  exercise 
the  war  [>owers  of  the  nation  in  the  matter  of  trade  with  the  rebel- 
lious States  was  presented  to  the  Supn-nn*  Uunrt  of  the  United  States 
in  many  forms  and  by  many  eases.  In  each  instan*^*  the  t^ourt  held 
that  business  intercourse  between  the  citizens  of  States  at  war  i.s 
urdawful  without  express  derhiration  of  the  sovereign,  the  existence 
of  tht*  couilitioii  i>f  war  bi'ing  suihricnt  to  create  the  inability  to  law- 
fully engage  in  trade  with  public  enemies,  (United  States  r.  (iross- 
mayer,  t>  \\  alK,  7*J;  Hanger  r.  Abbott,  6  Walb,  532;  McKee  *\  United 
StJitcs,  S  Wall,  UVA:  Mitchell  r.  Ignited  Statics,  21  WalL,  :i5o;  decker 
c.  Montg<nucry,  is  How.,  I  In;  The  Prize  Cases,  -J  Hlat^k.,  ^v^^k  Hajii- 
ilton  r.  DiMin,'21  Wall.,  73;  The  Keforui,  3  Walb,  *U7;  The  Sea  Licm, 
5  ^ValK,  m^K  The  Ouachita  Uotton,  n  Wall,,  521;  Coppel  /•.  Hall,  7 
Wall.,  542;  Mrs.  Alexander's  C-otton,  2  Wall,  4n4,) 

In  Matthews  e.  McStea  (Hi  U.  S..  H)  the  court  say: 

It  luiijft  ab<i  he  ei>mt^le<l,  mi  a  ^erieml  rule,  ta  he  «me  of  the  irTiuieiliate  I'diiti©- 
qiieneps  nf  a  <leelariitinti  uf  war,  uikI  Hie  effcet  uf  a  f^tate  of  war,  even  wheu  not  i|y- 
elait'cl,  tliitX  all  ennnntTi^ial  iiitereonr>4i- iin<!  <leahn^  lietween  thej<iihjeet?*  or  aHltereDts 
of  the  eoiitenihnKp^>werH  in  niilmvfnl,  aiid  li*  JnrenlirU'^L  Therea^^oiiHlor  tfiis  rule  are 
ohvioUH,  They  are  that,  in  a  Ht^te  ef  war,  ail  the  niemht^n*  *it"  eaeh  ypelli^eretit  are 
res'f^ei'tively  eneruiei<  of  all  Hie  jnetuhern  of  the  Mther  lieHij^erent;  and,  were  eojuuier- 
cial  intenourse  allowe^l,  it  would  teml  to  fttreniirthen  the  enemy  inid  affoni  faoiliriea 
for  i'onveyinjf  iiitelli^^enee  ami  e\eu  for  tmitoroUM  t-orn^iKifiJenee.  Heutv  jl  haa 
tKH'ouie  au  eNtahli-flhefl  Uortnue  that  war  init,**  an  en<l  to  all  eomnjereial  (lealinK 
between  tin*  i'itij'X'ns  or  t^uhjetl;*  of  the  natitmnor  powers^  at  war,  antl  *'[>lareM  every 
indiviilual  »>f  the  re^iirt^etive  ^^overninentM,  as  well  as  the  virtvernnient,'^  theniH-lveM,  in 
ft  state  of  ho>!tility;"  ami  it  <lif4f?olver!i  eonnnereial  partner^hiiif^  existing:  lietween  the 
enhjtH't.H  or  ritizenn  of  the  two  eonten<lintf  |iartie^i  prior  to  the  war,  for  their  eon- 
tinatnl  exif^tenee  woulil  involve  rnmmnnity  of  interei^t  and  nnnual  tlealin^^  Ketweea 
ejiemies, 

81  ill  further,  it  is  undenialile  that  i^ivil  war  l*rin^s  with  it  all  the  ennwN jnenre^  in 
thi?'  repirdwhieh  attend  n[mn  and  f<»lh*w  a  htate  of  foreign  war.  Certainly  thif*  is 
BO  wln*n  eivil  war  is  i^eetional.  Kqually  with  foreijjn  war  it  renders  romrnereial 
intereoiin-e  unlawful  Ijetween  the  eontemlinj?  parties*,  and  it  tliRoolves  ecmnnercial 
partnerships 
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The  situation  in  the  Philippines  is  as  follows : 

The  insurrection  creates  the  condition  of  war;  that  condition  pre 
vailing,  trade  with  the  hostile  territory  is  unlawful.  To  ameliorate  this 
condition  the  commander  in  chief  authorizes  trade  with  certain  parts 
in  territory  from  which  the  insurgents  are  excluded  by  the  military 
forces  of  the  United  States,  but  imposes  customs  duties  on  ceilain 
commodities  as  a  condition  on  the  privilege.  This  view  is  amply  sus- 
tained by  the  decision  of  the  United  States  Supreme  Court  in  Hamilton 
V.  Dillin.  (21  Wall.,  73.)  That  case  arose  as  follows:  During  the 
progress  of  the  civil  war  President  Lincoln,  pursuant  to  the  provisions 
of  the  acrt  of  Congress  above  referred  to  (sec.  5,  12  Stat.  L.,  257), 
providing  that  trade  with  the  rebellious  territory  should  be  carried 
on  ''  only  in  pursuance  of  rules  and  regulations  prescribed  by  the 
Secretary  of  the  Treasury,"  adopted  and  enforced  a  rule  permitting 
the  purchase  of  cotton  in  any  insurrectionary  district  and  to  transport 
the  same  to  a  loyal  State  upon  the  payment  to  the  Government  of  4 
cents  for  each  pound  purchased. 

From  August,  1863,  to  July,  1S64,  Hamilton  secured  permits  to  pur- 
chase and  ship  to  loyal  States  large  quantities  of  cotton,  amounting  to 
over  7,000, 0(X)  pounds,  and  paid  thereon  at  the  rate  of  4  cents  a  pound. 
The  cotton  was  purchased  at  Nashville,  Tenn.,  during  the  time  that  city 
and  district  were  within  the  lines  of  the  Federal  forces  and  at  a  time 
when  the  United  States  exercised  full  administrative  and  legislative 
authority  over  said  town  and  the  State  of  Tennessee.  It  will  be 
recalled  that  at  the  period  indicated,  Andrew  Johnson  was  acting  as 
governor  of  Tennessee  under  appointment  by  President  Lincoln. 
Hamilton  brought  suit  against  Dillin.  surveyor  of  the  port  at  Nash- 
ville, Tenn.,  to  recover  the  amount  paid  on  said  permits,  contending: 
that  the  President  had  no  authority  to  require  its  payment,  since 
Congress  aion(*  had  the  right  to  lay  taxes,  duties,  imposts,  and  excises, 
and  that  the  rule  enforced  against  him  became  null  and  void  when 
Nashvilh^  })assed  into  the  possession  of  the  Union  forces  and  lieeame 
subject  to  th(»  sovereignty  of  the  United  States.  The  United  States 
S\q)renie  Court  denied  his  right  to  recovery.  The  court  held  (syllibi, 
Hamilton  /'.  Dillin,  L>1  Wall.,  78,  74): 

Tlu'  (lovtMiinient  <>f  the  rriittMl  States  clearly  ha«  power  to  permit  limited  com- 
mercial intercourse  w  ith  an  enemy  in  time  of  war,  an<l  to  imj)0{?e  such  conditions 
thereon  as  it  sees  fit.  This  power  is  incident  to  the  power  to  declare  war  and  to 
carry  it  on  to  a  successful  termination. 

It  seems  that  the  President  alone,  who  is  constitutionally  invested  with  the  entire 
char*;(?  of  hostile  operations,  may  exeicise  this  power;  hut  whether  so  or  not  there 
is  no  douht  that  with  the  concurrent  authority  of  the  Conjirress  he  may  exercit«e  it 
acc<»rding  to  his  discretion. 

The  charjre  of  4  <'ents  per  pound  required  hy  these  regulations  was  not  a  tax,  nor 
was  it  imposed  in  the  exercise  of  the  taxing  j>ower,  hut  in  the  exercise  of  the  war 
power  of  the  (iovernment.     It  was  a  condition  whicli  the  (Government  and  the  Preei- 
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dent,  endowed  with  the  powers  thereof,  in  the  exercise  of  supreme  and  a)>8olute 
control  over  the  subject,  had  a  i)erfect  right  to  impose. 

The  condition  thus  imposed  was  entirely  in  the  option  of  any  person  to  acce})t  or 
not.  If  any  did  accept  it  and  engage  in  the  trade,  it  was  a  voluntary  act,  and  all 
payments  made  in  conse(|uence  were  voluntary  payment^",  and  on  that  ground  alone 
(if  there  were  no  other)  could  not  be  recovered  back. 

Nashville,  though  within  the  national  military'  lines*  in  1863  and  1864,  was  never- 
theless hostile  territory,  within  the  prohibition  of  commercial  intercourse,  being 
within  the  terms  of  the  President's  proclamation  on  that  subject,  which  proclama- 
tion in  that  regard  was  not  inconsistent  with  the  act  of  July  13,  1861,  properly 
construed. 

The  civil  war  affected  the  status  of  the  entire  territory  of  the  States  declare<i  to  l^e 
in  insurrection  except  as  modified  by  declaratory  ac^ts  of  Congress  or  proclamation  of 
the  President. 

In  the  body  of  the  opinion  the  court  say: 

There  can  be  no  question  that  the  condition  requiring  the  payment  of  4  cents  per 
pound  for  a  permit  to  purchase  cotton  in  and  transport  it  from  the  insurrectionary 
States  during  the  late  civil  war  was  competent  to  the  war  power  of  the  United  States 
Government  to  impose.  The  war  was  a  public  one.  The  Government  in  prosecuting 
it  had  at  least  all  the  rights  which  any  belligerent  power  has  when  pn)secuting  a 
public  war.  That  war  was  itself  a  suspension  of  commercial  intercourse  l)etween  the 
opix>sing  sections  of  the  country.  No  cotton  or  other  merchandise  could.be  lawfully 
purchased  in  the  insurrectionary  States  and  transported  to  the  loyal  States  without 
the  consent  of  the  Goveniment.  If  such  a  course  of  dealing  were  i)ermitted  at  all, 
it  would  necessarily  be  u\K)n  such  conditions  as  the  Government  chose  to  prescribe. 
The  war  ix)wer  veste<l  in  the  Government  implied  all  this  without  any  specific  men- 
tion of  it  in  the  Constitution. 

♦  #*♦««# 

By  the  Constitution  of  the  Uniteil  States  the  power  to  declare  war  is  confided  to 
Congress.  The  executive  i>ower  and  the  command  of  the  military  and  naval  forces 
is  vested  in  the  President.  Whether  in  the  absence  of  Congressional  action  the  power 
of  penuitting  y)artial  intercourse  with  a  public  enemy  may  or  may  not  be  exercised 
by  the  President  alone,  who  is  constitutionally  invested  with  the  entire  charge  of 
'hostile  oi)erations,  it  is  not  now  necessary  to  decide,  although  it  would  seem  that  little 
doubt  could  be  raise<l  on  the  subject. 

******* 

The  (lovernment  cho^^e  to  iiii])ose  this  condition.  It  supposed  it  had  aright  to  do 
so.  N'<»  one  was  bound  t(»  accept  it.  No  one  was  compelled  to  engage  in  the  trade. 
Not  the  least  compulsion  was  exercised.  The  plaintiffs  endeavor  to  put  the  case  as 
if  they  were  obli^'ed  t<»  pay  this  exaction  to  save  their  projierty.  This  is  not  a  true 
view  of  it.  It  is  admitted  that  the  property  was  purchase<l  under  the  license.  If  so, 
it  was  also  j>urcha.'ii'd  in  view  of  the  regulations  to  which  the  license  referred.  The 
regulations  themselves  show  that  the  i)ermit  to  purchase  and  the  i>ennit  to  ex|>ort 
were  correlative  to  each  other;  that  no  one  was  i>c»rmitted  to  purchase  who  did  not 
enter  into  bond  to  pay  all  fees  rerpiired  by  the  regulations,  amongst  which  the  charge 
of  4  cents  jKT  j)onnd  on  cotton  was  exj)ressly  inserted.  In  short,  the  i>ermit  to  pur- 
chase and  export  constituted  substantially  one  permit,  and  that  wai^  granted  only  on 
the  condition  of  j)ayiug  the  j)res<.'ril>ed  fees,  as  before  state<i.  *  ♦  *  The  case  does 
nr>t  come  within  any  class  of  cjises  on  which  the  plaintiffs  rely  to  take  it  out  of  the 
rule  as  to  voluntary  j)aynients.  In  our  judgment,  therefore,  the  defense  in  this  case 
might  have  rested  on  this  ground  alone. 

******* 
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The  position  that  Nashville,  being  within  the  national  lines,  was  not  hostile  terri- 
tory in  18<)3  an<i  1S64,  and,  therefore,  not  within  the  prohibition  of  conunereial  inter- 
course contained  in  the  act  ofe  1861,  is  not  tenable.  The  State  of  Tennessee  was 
named  in  the  President's  proclamation  as  one  of  the  States  in  insurrection;  and,  as 
we  have  seen,  the  exceptions  made  in  bin  first  proclamation  in  favor  of  maintaining 
commercial  intercourse  witb  jmrtn  of  such  States  remaining  loyal  or  occupied  by  the 
forces  of  the  United  States  \v*ere  abrogated  by  the  proclamation  of  April  2,  1863, 
except  as  to  West  Virginia  and  certain  specifier!  ports.  There  was  nothing  in  this 
action  of  the  President  repugnant  to,  or  not  in  conformity  with,  the  act  of  1861. 
"  This  revocation,"  as  remarked  by  the  court  in  the  case  of  The  Venice  (2  Wall.,  278) , 
"  merely  brought  all  parts  of  the  insurgent  States  under  the  special  licensing  power 
of  the  President,  conferre<l  by  the  act  of  July  13,  1861."  The  act  gave  the  Presi- 
dent power,  where  a  State  or  part  of  a  State  remaine<l  irreclaimable,  to  declare  that 
the  inhabitants  of  nuch  State,  or  any  section  or  part  thereof  where  such  insurrection 
existed,  were  in  a  state  of  insurrection.  This  power  clearly  gave  the  President  a 
discretion  to  de(;lare  an  entire  State,  where  the  insurrection  was  persisted  in,  or 
only  a  hostile  district  therein,  in  a  state  of  insurre<*tion.  Finding  the  attempt  to 
discriminate  between  the  different  parts  of  a  State  (except  in  peculiar  cases)  imprac- 
ticable, he  abandonini  the  attempt,  and  declared  the  entire  State  in  a  state  of  insur- 
rection. He  clearly  had  the  authority  so  to  do,  more  especially  as  the  insurrection  was 
supported  by  State  organizations  an<l  the  actual  State  authorities.  Thenceforth  the 
war  l)ecame  a  welKlefinefi  territorial  war,  and  was  in  great  measure  conducted  as 
such.  The  further  provision  of  the  act,  that  all  commercial  intercourse  with  the 
insurrectionary  districts  should  cease  '*so  long  as  such  condition  of  hostility  shall 
continue,"  could  not  be  construed  as  allowing  such  intercourse  to  l)e  resumed  by 
individuals  at  will,  as  fast  and  as  far  as  our  armies  succeeded  in  occupying  insurgent 
territory.  The  ** condition  of  hostility"  reinaine<l  impressed  upon  the  insurrec- 
tionary districts  until  it  wa«<  autlioritatively  n^nioved  by  the  proc^lamation  of  the 
Prm<lent  at  the  cl(»se  of  the  war.     *    *    * 

But  it  is  unnecessary  to  pursue  this  sul)ject.  We  have  frequently  held  that  the 
civil  war  affected  the  status  of  the  entire  territory  of  the  States  declare<l  to  Ije  in 
insurrection,  except  as  nnxlitied  by  declaratory  acrts  of  Congress  or  pro<.*lamations  of 
the  President;  and  nothing  Imt  the  apparent  earnestness  with  which  the  point  has 
been  urge<l  wouM  have  led  to  a  further  discussion  of  tlie  {xMnt. 

It  is  hardly  nci'essary,  un<ler  the  view  we  have  taken  of  the  character  of  the  rega* 
lations  in  (lucstion,  and  of  the  cliar^e  or  Ixmus  objecte<l  to  l)y  the  plaintiffs,  to  dis- 
cuss the  (juestion  of  the  c(»nstitutionality  of  the  act  of  .July  IS,  1861,  regarde<l  as 
auth<»rizinjr  such  regulations.  As  iK'fore  stated,  the  iKjwer  of  the  (Tovernment  to 
iinj)osc  siu'h  conditions  u{)on  commercial  intercourse  witli  an  enemy  in  time  of  war 
as  it  sees  lit  is  undoubted.  It  is  a  power  which  every  other  government  in  the 
worl<l  claims  and  exert'ises,  and  which  l)elon*rs  to  the  (loverninent  of  the  United  States 
as  incident  to  the  ]M)\ver  to  declare  war  an<l  to  <'arry  it  on  to  a  successful  tennination. 
We  revrard  the  rejiulations  in  (juestion  a.«  nothing  more  than  the  exercise  of  this 
power.  Tt  does  not  belong:  to  the  same  category  as  the  power  to  levy  and  collect 
taxes,  duties,  and  excises.  It  belongs  to  the  war  i)Owei*s  of  the  (iovemment,  just  as 
much  so  as  the  power  to  levy  military  contributions,  or  to  j>erfonn  any  other  l)ellig- 
erent  act. 

In  Kotchiim  /•.  Buckley  (W  U.  S.,  ISS,  IJ^O)  the  court  .say: 
It  is  now  settle*!  law  in  this  court  that  <luring  the  late  civil  war  "the  same  geLi^ 
eral  form  of  government,  the  same  jreneral  law  for  the  administration  of  justice  and 
the  protection  of  private  rights,  which  had  existed  in  the  States  prior  to  the  rebellion, 
remained  during  its  continuance  and  afterwanls." 
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Notwithstanding  the  fact  of  this  jurisdiction,  the  court  say  in  New 
Orleans  v.  Steamship  Co.  (20  Wall.,  387): 

Although  the  city  of  New  Orleans  was  conquered  and  taken  possession  of  in  a 
civil  war  waged  on  the  part  of  the  United  States  to  put  down  an  insurrection  and 
restore  the  supremacy  of  the'  National  Government  in  the  Confederate  States,  that 
Government  had  the  same  jxiwer  and  rights  in  territory  held  hy  conquest  as  if  tlie 
territory  had  belonged  to  a  foreign  country  and  had  been  subjugated  in  a  foreign  war. 

ni.    THE    RIGHT    TO    REGULATE    TRADE    WITH    TERRITORY    SUBJECT    TO 
MILITARY   OCCUPATION. 

The  Instructions  for  the  Government  of  Armies  of  the  United 
States  in  the  Field  provide  as  follows  (sec.  5,  par.  1): 

All  intercourse  between  territories  occupied  by  ))elligerent  armies,  whether  oy 
traffic,  by  letter,  by  travel,  or  in  any  other  way,  ceases.  This  is  the  general  rule,  to 
be  ol^served  without  special  proclamation. 

Exceptions  to  this  rule,  whether  by  safe  conduct,  or  permission  to  trade  on  a  small 
or  large  scale,  or  by  exchanging  mails,  or  by  travel  from  one  territory  into  the 
other,  can  take  place  only  acconling  to  agreement  approved  by  the  Government  or 
by  the  highast  military  authority.    Contraventions  of  this  rule  are  highly  punishable* 

In  Fleming  v.  Page  (9  How.,  615)  the  court  say: 

It  is  tnie  that  when  Tampico  had  l)een  subjugated  other  nations  wore  l)ound  to 
regard  the  country,  while  our  i)088es8ion  continued,  as  the  territory  of  the  Unitetl 
States  and  to  re8i)ect  it  as  such.  *  *  *  The  citizens  of  no  other  nation,  therefore, 
had  a  right  to  enttT  it  without  the  i)ermi88ion  of  the  American  authorities,  nor  to  hold 
intercourse  with  its  inhabitants,  nor  to  trade  with  them. 

The  rule  laid  down  by  Chancellor  Kent  is  as  follows: 
The  law  has  put  the  sting  of  disability  into  every  kind  of  voluntary  communication 
and  ccmtact  with  an  enemy  which  is  made  without  the  sixrial  |>eriiiissi<>n  of  the  govern- 
ment. There  is  wisdom  and  policy,  patriotism  and  safety,  in  this  principle,  and  every 
relaxation  of  it  tends  to  corrupt  the  allegiance  of  the  subject  and  to  prolong  the 
calamities  of  war.  (16  Johnson,  459,  400;  Uniteil  States  r.  Grossmayer,  9  Wall.,  72.") 
It  matters  not  whether  proiKTty  l)e  bought  or  sold,  or  merely  transported  and 
shipped,  the  contamination  of  forfeiture  is  consummated  the  moment  it  becomes  the 
object  of  illegal  intercourse.  (The  Rapid,  8  Cranch.,  lo5;  The  Sally,  8  Cranch.,  382; 
Wharton's  Conflict  of  Laws,  sec.  497.) 

Birkhuuer,  in  his  work  on  Military  Government  and  Martial  Law, 
says  (p.  204): 

One  of  the  most  important  incidents  of  mihtary  government  is  the  regulation  of 
trade  with  subjugated  districts.  The  occupying  state  has  an  unquestioned  right  to 
regulate  commercial  intercourse  with  the  con(iuere<l  territory.  It  may  be  absolutely 
prohibited,  or  i>enuitte<l  to  l)e  unrestricted,  or  such  limitations  may  Ije  imi)osed 
thereon  as  either  policy  or  a  i)roi)cr  attention  to  military  measures  may  justify. 
While  the  victor  maintains  the  exclusive  possession  of  the  territory  his  title  is  valid. 
Therefore  the  citizens  of  no  other  nation  have  a  right  to  enter  it  without  the  permission 
of  the  <loiiiinaiit  {K^wer.  Much  less  can  they  claim  an  imrestricteti  right  to  trade  there. 
(See  also  BhintHchli  I,  sec.  8;  Manning,  p.  1G7;  Fleming  i'.  Page,  9  How.,  603,  615.) 

Birkhinier  further  sa3^s  (p.  230): 

It  is  not  the  pnu^tice  of  military  commanders  to  deal  gently  with  those  who,  while 
accepting  the  l>enefits  of  the  government  which  in  amelioration  of  the  strict  niles  of 
war  has  be<*n  established  over  them,  seek  to  impair  its  i)Ower  or  adhere  to  the  enemy 
by  giving  him  aid  and  comfort.  In  this  resjKMrt  there  is  no  difference  in  the  situation 
of  persons  inhal)iting  territory  militarily  occupie<l.  Whether  subjects  of  the  van- 
quisheil  state  or  of  a  neutral  iK>wer,  their  ol)ligations  are  etiually  strong  to  do  nothing 
to  prejudice  the  interests  of  the  government  which  the  conqueror  establishes  over 
13635—02 15 
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them,  and  as  to  all  persons  who  did  not  reside  or  were  not  found  in  the  territory 
when  it  was  occupied,  whatever  may  be  their  nationality,  the  conqueror  alone  deter- 
mincH  u]K)ii  what  terms,  if  at  all,  they  shall  be  permitted  to  either  enter  the  oocu- 
pie<i  district  or  to  hold  communication  or  business  relations  with  the  inhabitants 
thereof.  Either  to  admit  them  or  to  permit  intercourse  is  a  relaxation  of  the  strict 
rules  of  war.     (See  also  Hanger  r.  Abbott,  6  Wall.,  535.) 

In  Dooley  t\  United  States  (182  U.  S.,  p.  222)  Mr.  Justice  Brown, 
dclivcrinj^  the  opinion  of  the  court,  says: 

UiK)n  tlie  (Kcupation  of  the  country  by  the  military  forces  of  tlie  United  States 
the  authority  of  the  Spanish  Government  was  supersetled,  but  the  necessity  for  a  rev- 
enue did  not  cease.  The  government  must  be  carried  on,  and  there  was  no  one  left 
to  administer  its  functions  but  the  military  forces  of  the  United  States.  Money  is 
refjuisite  for  that  puriK)se,  and  money  could  only  be  raised  by  order  of  the  military 
conunander.  The  most  natural  methcHi  was  by  the  continuation  of  existing  duties. 
In  a<lopting  this  methcHl  (leneral  Miles  was  fully  justifieil  by  the  laws  of  war.  The 
d(x:trine  upon  this  subject  is  thus  summed  up  by  Halleck  in  his  work  on  Interna- 
tional I>aw  (vol.  2,  p.  444) :  **The  right  of  one  belligerent  to  occupy  and  govern  the 
ttTritory  of  the  enemy  while  in  its  military  possession  is  one  of  the  incidents  of  war 
and  flows  directly  from  the  right  to  comjuer.  We  therefore  do  not  look  to  the 
Constitution  or  political  institutions  of  the  conqueror  forauthority  to  establish  a  gov- 
ernment for  the  territory  of  the  enemy  in  his  possession  during  its  military  occupa- 
tion, nor  f(»r  the  rules  by  which  the  iwwers  of  such  government  are  regulated  and 
limittnl.  Such  authority  and  such  rules  are  derived  directly  from  the  laws  of  war, 
as  estiiblishe<l  by  the  usage  of  the  world  and  confirmed  by  the  writings  of  publicists 
and  decisions  of  ct^urts — in  fine,  from  the  law  of  nations.  *  *  *  The  municipal 
laws  of  a  coiKiuered  territory,  or  the  laws  which  regulate  private  rights,  amtinue 
in  force  during  military  or<'upatiun,  except  so  far  as  they  are  susi>ended  or  changed 
by  the  act.v  (^f  the  conqueror.  *  *  *  He  nevertheless  has  all  the  powers  of  &  de 
fnrtn  jzovifrninent,  and  can  at  his  pleasure  either  change  the  existing  laws  or  make 
new  ones." 

In  New  Orleans^  v.  Steamship  Co.  (20  Wall.,  387,393),  it  was  said,  with  respect  to 
the  p<jwers  of  the  military  government  over  the  city  of  New  Orleans  after  its  con- 
(|m^st,  that  it  had  "the  same  i><:>wer  and  rights  in  territory  held  by  conquest  as  if  the 
territory  had  l)elongtHi  to  a  foreign  country  and  had  l)een  subjugateil  in  a  foreign 
war.  In  such  castas  the  con(|uering  power  has  the  right  to  displace  the  preexisting 
authority,  and  to  assume  to  such  an  extent  as  it  may  deem  proper,  the  exercise  by 
itself  of  all  the  powers  and  functions  of  government.  It  may  a{)point  all  the  neces- 
sary ofticers  and  clothe  them  with  designated  i)owers,  larger  or  smaller,  according  to 
its  pleasure.  It  may  {>rescril)e  the  revenues  to  be  i)aid,  and  apply  them  to  its  own 
use  or  otherwise.  It  may  <lo  anything:  necessary  to  strengthen  itself  and  weaken  the 
enemy.  There  is  no  limit  to  the  powers  that  may  be  exerted  in  such  cases,  save 
thcxse  which  are  found  in  the  laws  and  usages  of  war.  These  principles  have  the 
sanction  of  all  publicists  who  have  considered  the  subject."  (See  also  Thirty  Hogs- 
hea<lsof  Sugar,  y  Cr.,  KYd\\  Fleming  v.  Page,  9  How.,  603;  American  Ins.  Co.  v.  Canter, 
1  Pet,  511.) 

But  it  is  useless  to  multiply  citations  upon  this  point,  since  the  authority  to  exaet 
similar  duties  was  fully  <-on.si<UTed  and  atiinned  by  this  court  in  Cross  r.  Harrison 
(1()  H<»w.,  1H2).  This  ca.*ie  involve<l  the  vahdity  of  duties  exacted  by  the  military 
conunander  of  California  nj»on  imports  from  foreign  countries  from  the  date  of  the 
treaty  of  i>eace,  February  3,  1848,  to  Noveml)er  13,  1849,  when  the  col le<*tor  of  cus- 
toms api>ointe<l  by  the  President  entere<l  uix>ir  the  duties  of  his  ollice.  Prior  to  the 
treaty  of  i>eace  and  from  August,  1847,  duties  ha<l  l>een  exacted  by  the  military 
authorities,  the  validity  of  which  does  not  seem  to  have  lx?en  questioned.  Page  189: 
"That  war  tariff,  however,  was  abandoned  as  soon  as  the  military  governor  had 
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received  from  Washington  information  of  the  exchange  and  ratifieation  of  the  treaty 
with  Mexico,  and  duties  were  afterwartis  levied  in  conformity  with  sucli  as  Congress 
ha<l  imposed  ui>on  foreign  merchandise  imported  into  other  ports  of  tiie  United 
States,  I ■i>i>er  California  having  l)een  ce<ie<l  hy  the  treaty  to  the  United  States.  The 
duties  wen*  lield  to  have  lxH.»n  legally  exacte<l.'*  iSpeaking  of  the  duties  exacteci 
before  the  treaty  of  i)eaA*e,  Mr.  Justice  Wayne  oliserved  (p.  UK)):  *'No  <me  can  doubt 
that  these  onlers  of  the  President,  and  the  action  of  our  army  and  navy  commanders 
in  California  in  ccmformity  with  them,  was  UiX'ording  to  the  law  of  arms  and  the 
right  of  conquest,  or  that  they  wen»  oi>erative  until  the  ratification  and  exchange  of 
a  treaty  of  peace.  Such  would  l)e  the  case  upon  general  principles  in  nrspect  to  war 
and  i)ea(^  lietween  nations.'*  It  was  further  held  that  the  right  to  collect  these 
duties  continued  frpm  the  daU»  of  the  treaty  up  to  the  time  when  ofiieial  notice  of  its 
ratification  and  exchange  wa.s  recelve<l  in  California.  Owing  to  the  fa<*t  that  no  tele- 
graphic comnmnication  existe<l  at  that  time,  the  news  t)f  the  ratification  of  this  treaty 
did  not  reach  California  until  August  7,  184H,  during  which  time  the  war  tatiff  was 
continue^l.  The  question  does  not  arisi*  in  this  casi%  as  the  ratifications  r>f  the  treaty 
appear  to  have  been  known  as  smjii  as  they  were  exchangetl. 

The  court  further  held  in  Crt)ss  r.  Harris<m  that  the  right  of  the  military  com- 
mander to  exact  the  duties  prt«cril)e<l  by  the  tariff  laws  of  the  United  States 
continuetl  until  a  collector  of  customs  ha^l  Ikh^u  appointe<l.  Said  the  court:  *'The 
government,  <>f  whiith  (^)lonel  Mason  was  the  executive,  lia<l  its  origin  in  the  lawful 
exercise  of  a  l)elligerent  right  over  a  conquere<l  territory.  It  hail  Ijeen  institute*!  by 
the  command  of  the  Presi<leiit  of  the  United  States.  It  was  the  government  when 
the  territory  was  ce<led  »i*  a  conqui'st,  and  it  di<l  not  ct»ase  as  a  matter  of  course  or 
as  a  nect»ssary  consequence  of  the  restoration  of  peatre.  The  President  might  have 
dissolvetl  it  by  withdrawing  the  army  and  navy  ofticers  who  administenid  it,  but  he 
did  not  do  so.  Congress  couM  have  put  an  end  to  it,  but  that  was  not  dcme.  The 
right  inference  fr<^)m  the  inaction  of  lK>th  is,  that  it  wa.y  meant  to  l)e  continued  until 
it  ha<l  been  legislatively  change*!.  *  *  *  We  think  it  was  continutHl  overa  ctnied 
conciuest  without  any  violation  of  the  Constitution  or  laws  of  the  United  States,  and 
that,  until  Congress  U»gislated  for  it,  the  duties  uiM>n  foreign  gfwxls  importe<l  intoSaa 
Francisco  were  U»gally  demanded  and  lawfully  rei-eived  by  Mr.  Harrison,  the  col- 
lector of  the  port,  who  receive<l  his  appointment,  acconling  Uy  instructions  from 
Washington,  from  (fovernor  Mason." 

It  would  therefore  seem — 

1.  That  in  territory  rendered  hostile  ])y  the  existence  of  an  insur- 
rection apiinst  its  authority,  the  United  Sbites  may  exercise  the  war 
powers  of  the  nation,  known  to  international  law  and  the  laws  and 
usa^^es  of  war  as  belligerent  rights. 

2.  That  the  payment  of  customs  duties,  if  considered  as  taxes  levied 
by  a  govenmient  resultintr  from  militiiry  occupation  of  hostile  terri- 
tory; or  as  military  contributions  reiiuired  from  hostile  territory; 
or  as  a  condition  imposed  upon  the  rijifhtof  tnidc  with  hostile  territory, 
are  each  and  all  legitimate  and  lawful  requirements  imposed  by  exer- 
(?ise  of  l)elligerent  right. 

3.  The  military  occupier  of  districts  in  hostile  or  enemies'  territory 
is  authorized  to  regulate  trade  in  the  districts  subject  to  his  occupa- 
tion, as  his  discretion,  with  reference  to  the  military  situation,  shall 
det4»rmine. 

4.  That  the  President  is  authorized  to  exercise  the  authorit}'  to 
regulati*  trade  with  hostile  territory  in  the  aljsence  of  Congressional 
provision  in  regard  thereto. 
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Attention  is  called  to  the  fact  that  so  long  as  the  Philippine  Islands 
ai*o  governed  by  the  war  powers  of  the  nation,  many  international 
questions  are  avoided — such,  for  instance,  as  the  eifect  of  the  transfer 
of  sovereignty  n\x)n  the  prior  treaties  between  Spain,  Germany,  and 
England  respecting  trade  and  other  privileges  in  the  Jolo  and  other 
islands;  the  exclusion  of  Chinese  persons,  subjects  of  China,  Great 
Britain,  and  other  nations;  the  regulation  of  coastwise  and  other  ship- 
ping; the  navigation  of  the  maritime  waters  of  the  archipelago;  the 
djunage  or  destruction  by  the  insurgents  of  property  owned  by  sul)- 
jects  of  neutral  nations;  the  many  delicate  and  intricate  questions 
involved  in  what  is  designated  "'  the  open  door  in  the  Philippines,"  etc. 

Qutvstions  of  the  chamcter  al)Ove  indicated  have  l)een  presented  to 
the  Tnited  Stat(»s  by  the  Governments  of  Spain,  Germany,  Great 
Hritjiin,  Franc(\  Switzerland,  and  China,  and  also  by  many  citizens  of 
the  United  States.  At  present  the  United  States  is  able  to  justify  its 
condurt  of  affairs  in  the  Philippines  by  reference  to  the  established, 
wcll-rccogniz(»d  laws  of  nations  respecting  territory  governed  by  the 
war  powers  of  a  nation,  and  such  justification  is  accepted  and  accepta- 
ble to  the  other  nations  interested  or  involved.  If,  however,  such 
a<tion  should  W  taken  as  would  indicate  or  esta])lish  that  the  United 
States  in  governing  the  l*hilippines  had  abandoned  reliance  upon  the 
laws  and  usages  of  nations  respecting  hostile  territory  subject  to  mili- 
tary occn[)ation,  these  int^Miuitional  controversi(»s  would  become  acute 
and  tin*  situation  in  the  Philippines  further  complicated, to  the  possible 
embarra»m('nt  of  the  United  States. 


IV.  HAS  THK  l»()IJTirAL  BRANCH  OF  THE  ITNITKI)  STATES  GOVERNMENT 
TAKEN  Sl'CII  ACTION  UE(;AIU)IN(J  THE  rHILIPl'INES  AS  EVIDENCES  A 
|{Kro(;MTION  OF  THE  TEKKITOUY  OF  THE  ISLANDS  AS  PEACEABLE 
INhlKAD    OK    HOSTILE^ 

In  ronsidt'ring  this  (juestion  it  must  be  remembered  that  the  territory 
iHM'auH'  liostilo  ]>y  reason  of  tli(^  conduct  of  th(^  inhabitants  engaged  in 
the  in-urrtM-tion.  While  the  insurrection  continues  to  be  waged  by 
ariiK'd  fone>  or  liodies  of  insurgents,  the  territory  will  remain  hostile, 
ill  flit  \.  n*ganlless  of  th(»  actions  or  desires  of  the  executive  department 
(ir  llj«'  |>oliti<}il  branch  of  this  (lovernment.  At  ])resent  the  military 
hitiiutiofi  in  the  Philip])ines  requires  the  maintenance  therein  by  the 
Uiiit'd  States  of  an  army  of  1,711  ofiicers  and  4i)r2^V2  enlisted  men, 
Uiidal>o  a  naval  Mjuadron  of  the  national  shi])s,  all  of  which  are  actively 
iMigagcd  in  maintaining  tin*,  authority  of  thi^  United  States  in  said 
ari'liip*'!:*;'''.  From  time  to  time,  as  the  insurg(»nt  forces  were  scattered 
or  driven  out  of  jxM'tions  of  the  islands,  the  territory  was  occupied  by 
X\\v  troop'  of  the  I'nited  State>,  and  thereupon  the  affairs  of  civil  gov- 
•^lijiiciii  in  the  territory  subject  to  military  occupation  were  adminis- 
nilitary  authorities.     This  administration  was  attempted 
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pursuant  to  the  obligations  of  international  law  requiring  the  success- 
ful invader  to  provide  a  substitute  for  the  civil  government  which  has 
been  overthrown.  (Brussels  Project  of  an  International  Declaration 
concerning  Laws  and  Customs  of  War,  sec.  2;  Instructions  for  the 
Government  of  Armies  of  the  United  States  in  the  Field,  sec.  1,  CI.  1-7.) 

Pomcro}'  says: 

Military  government  is  the  authority  by  which  a  commander  governs  a  conquereil 
district  when  the  hx^l  institutions  have  l)een  overthrown  and  the  local  nilers  dis- 
placed, and  l)ef<)re  Congress  has  had  an  opi)ortunity  to  act  under  its  {>ower  to  dispose 
of  captures  or  to  govern  territories.  This  authority  in  fact  Ix^longs  to  tlie  President, 
and  it  assumes  tlie  war  to  \ye  still  raging  and  the  final  status  of  the  coucjuered  prov- 
ince to  Ik*  deterinineti,  so  that  the  apparent  exercise  of  civil  functions  t*  really  a 
mewture  of  hmtilUy,  (Pomeroy's  Constitutional  Law,  Bennett's  3d  eil.,  par.  712, 
p.  595.) 

In  order  further  to  weaken  the  insurrection  and  promote  the  cause 
for  which  the  armies  of  the  United  States  were  fighting  in  the  Philip- 
pines, President  McKiuley  attempted,  as  occasions  permitted,  to  arrange 
for  the  iidministration  of  the  affairs  of  civil  government  in  |)ortion8  of 
the  islands  by  civilians  instead  of  the  military  authorities,  and  to  inau- 
gurate, if  possible,  loc»al  governments  essentially  popular.  This  was 
plainly  a  war  measure,  and  in  adopting  it  President  McKinley  followed 
the  example  set  by  President  Lincoln  during  the  civil  war. 

The  first  effort  in  this  direction  was  the  order  of  January  20,  1899, 
apix)inting  the  first  Philippine  Conmiission.  Military  necessities 
resulting  from  the  insurrection  prevented  the  Jiccomplishment  of  the 
purposes  of  this  Commission,  and  for  a  time  the  plan  was  held  in 
abeyance. 

In  March,  IIXX),  it  wjis  considered  that  the  success  of  our  Army  over 
the  forces  of  the  insurrection  enabled  our  troops  to  hold  and  control 
territory  sufficient  to  justify  the  further  attempt  to  carry  out  the 
original  intention  to  transfer  the  administration  of  the  affairs  of  civil 
government  to  civilians. 

On  March  15,  19<M),  the  President  issued  an  order  contemplating 
''the  return  of  the  Commission,  or  such  of  the  meml)ers  thereof  as 
can  be  secured,  to  aid  the  existing  authorities  and  facilitate  this  work 
throughout  the  islands.''     (Message  to  (ingress,  December  5,  1899.) 

The  authority  conferred  upon  the  Commission,  and  the  general  sub- 
jects respecting  whi(!h  the  authority  was  to  be  exercised,  were  set 
forth  in  a  comnumication  from  the  President  to  the  Secretary  of  War, 
dated  April  7,  1900,  containing  certain  instructions  to  be  communi- 
cated by  the  Si^crebiry  of  War  to  the  Commission.  As  stated  therein, 
the  Commission  was  credited  "to  continue  and  perfect  the  work  of 
organizing  and  estjiblishing  civil  government  already  commenced  by 
the  military'  authorities.'' 

To  promote  this  general  puipose  the  Conunlssion  wei^e  instructed 
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to  devote  their  attention  to  the  establishment  of  municipal  govern- 
ments in  the  cities  and  towns;  the  organization  of  government  in  the 
larger  administrative  divisions  corresponding  to  counties,  departments, 
or  provinces;  and,  whenever  the  Commission  is  of  opinion  that  the 
condition  of  affairs  in  the  islands  is  such  that  the  central  administra- 
tion may  safely  be  transferred  from  military  to  civil  control,  they  are 
to  report  that  conclusion  to  the  Secretiiry  of  War,  with  their  recom- 
mendations as  to  the  form  of  such  central  govonunent. 

On  the  1st  day  of  September,  1900,  the  authority  to  exercise  the 
powers  of  government  in  the  Philippines  which  are  of  legislative 
nature,  was  transferred  from  the  military  governor  to  the  Commis- 
sion, to  be  thereafter  exercised  b}^  them  under  the  direction  and  sub- 
ject to  the  approval  of  the  President,  through  the  Secretary  of  War, 
until  the  establishment  of  the  civil  central  government  of  the  islands 
or  until  Congress  shall  otherwise  direct. 

The  Commission  were  directed  to  exorcise  this  legislative  authority 
in  the  making  of  rules  and  orders  having  the  effect  of  law  for  the 
raising  of  reveiuie  Ijy  tjixes,  customs  duties,  and  hnport*^;  the  appro- 
priation and  expenditure  of  public  funds  of  the  islands;  the  establish- 
ment of  an  educational  system  to  secure  an  efficient  civil  service;  the 
organization  and  establishment  of  courts;  the  organization  and  estab- 
lishment of  municipal  and  departmental  governments,  and  all  other 
matters  of  a  civil  nature  for  which  the  military  governor  had  been 
competent  theretofore  to  ])rovide  by  rules  or  orders  of  a  legislative 
character. 

Certiiin  )>ut  not  all  of  the  powers  of  the  Philippine  government  of 
an  executive  nature  wen»  conferred  upon  the  Conunission.  The  exec- 
utive f)owers  conferred  consisted  of  the  authority  to  appoint  officers 
under  the  judicial,  educational,  and  civil-service  systems  and  in  the 
nninici])al  and  di^partmental  governments. 

Until  July  4,  1901,  the  military  governor  continued  to  be  the 
executive  head  of  th(»  government  of  the  Phili])pines  and  to  exercise 
the  executive  authority  not  ex|)r(\ssly  assigned  to  .the  Commission, 
subject  to  the  rules  and  orders  enacted  by  the  Conunission  in  the  exer- 
cise of  th(Mr  legislative  powers. 

During  this  ])erio(l  the  numicipal  and  departmental  governments 
continued  to  report  to  the  military  govi^rnor  and  were  subject  to  his 
administrative  supervision  and  control,  under  the  direction  of  the 
Commission. 

On  June  21,  11M)1,  the  President  appointed  Hon.  William  H.  Taft 
civil  governor  of  the  Philippine  Islands,  and  directed  that  on  and  after 
the  4th  day  of  July,  VM)\.  the  executive  ])ower  of  appointment,  there- 
tofore exercised  by  the  Conunission,  should  be  exercised  by  said  civil 
governor  with  t\u\  advice  and  consent  of  the  Conunission;  that  as  to 
the  j)ortions  of  the  islands  wherein  public  order  is  n^stored  and  pro- 
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vinc'ial  civil  government  are  established,  the  executive  powers  there- 
tofore exercised  therein  by  the  military  governor  were  transferred  to 
the  civil  governor,  and  the  provincial  and  municipal  governments  and 
officials  required  to  report  to  the  civil  governor. 

The  authority  of  the  militar}'  governor  was  continued  as  theretofore 
existing  in  those  districts  in  which  insurrection  against  the  authority 
of  the  United  States  continues*  to  exist  or  in  which  public  order  is  not 
sufficiently  restored  to  enable  provincial  civil  government  to  l>e  estab- 
lished. 

On  the  4th  day  of  July,  1901,  in  the  city  of  Manila,  William  11.  Taft 
was  inaugurated  as  the  first  civil  governor  of  the  Philippine  Islands. 

Inasmuch  as  there  are  districts  on  the  islands  in  which  insurrection 
against  the  authority  of  the  United  States  continues  to  exist,  or  in 
which  public  order  is  not  sufficiently  restored  to  enable  provincial  civil 
government  to  be  established,  it  follows  that  the  powers  of  civil  gov- 
ernment in  said  islands  continue  to  be  exercised  by  ]K)th  military  and 
civilian  officials.  The  military  governor  is  the  head  of  those  districts 
wherein  the  affairs  of  (^ivil  government  are  administered  by  the  mili- 
biry.  The  civil  governor  is  the  he^ul  of  the  government  in  those  dis- 
tricts wherein  the  affairs  of  civil  government  are  administer<»d  by 
provincial  and  numicipal  governments,  conducted  by  civilians. 

The  territorial  sulxlivisions  in  whi<»h  the  affairs  of  civil  government 
are  administered  by  civilians,  and  those  in  which  said  affairs  are  admin- 
istered by  the  military  authorities,  are  shown  1>\'  the  following  tsible: 
(See  Aiimial  Iteport  of  the  Secretary  of  War  for  11M)K  Appendix  D, 
p.  15*).) 

Philipphw  Iitlnmh — Ihrmincf^  under  ciril  adminiMrntinn. 
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It  will  be  obsen-ed  that  the  difference  between  "  military  ^  govern- 
ment and  ''civir- government  in  the  Philippines  is  that  in  one  the 
affairs  of  civil  government  are  administered  by  American  citizens  who 
have  entered  the  military  sendee  of  the  United  States,  while  in  the 
other  the  affairs  of  civil  government  are  administered  by  American 
citizens  select<»d  from  some  other  branch  of  the  public  service  or  from 
private  life. 

There  is  also  the  further  and  substantial  difference  that  under  the 
**  military "  government  the  President  authorizes  the  military  com- 
mander, acting  as  the  head  of  the  government,  to  exercise  the  powers 
of  the  three  branches  of  government — legislative,  executive,  and 
judicial — while  under  the  '' civil''  government  the  President  provides 
that  the  powers  of  the,se  three  branches  shall  be  exercised  by  differ- 
ent officials  or  lx)dies,  although  they  continue  to  l)e  united  in  the 
President. 

To  ameliorate  the  conditions  imposed  upon  the  inhabitants  of  this 
hostile*  territory  by  the  insurrection,  the  President  permitted  trade 
with  ccrtiiin  portions  thereof,  under  certain  restrictions  and  subject  to 
certain  conditions.  The  authority  exercised  and  the  reasons  prompt- 
ing the  exercise  are  the  same  as  in  the  instance  of  an  exchange  of  pris- 
oners with  the  insurgents  or  according  to  captures  the  privilqafes  of 
prisoners  of  war.  Not  all  portions  or  ports  of  the  archipelago  are 
open  to  trade.  The  ports  open  to  foreign  trade  are  Manila,  Luzon 
Island;  lloilo,  Panay  Island;  Zamboanga,  Mindanao  Island;  Jol6, 
Jolo  Island;  Cebii,  Cebii  Island;  Siassi,  Siassi  Island. 

The  amount  of  revenue  derived  from  the  privilege  of  trading 
through  th(\se  ports  is  shown  by  the  following  table,  prepared  by  the 
statistical  branch  of  the  division  of  insular  affairs.  War  Department: 

Oiisltnns  (hilH'H  rolh'ctnl  in  flir  l*Jii1ijtphta<  (Hi  mrrchnndine^  fnnn  AvgiuU  22,  1S98,  to  June 

SO,  n*OL 

On  iiniM)rt>': 

From  rnit<*(l  Staten $1, 607, 486. 00 

From  Spain 1,993,990.00 

3,601,476.00 

On  <;xi)orthi: 

To  rnitv<l  Statos 305,699.00 

ToSjuiin 211,745.00 

517,444.00 

On  ('XiK)rtw  to  all  count ricrj,  winu*  ik'HckI 1,723, 173.41 
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As  to  the  total  number  of  points  in  the  islands  to  be  reached  by 
navigation,  the  only  authentic  information  available  in  the  Insular 
Division  of  the  War  Department  is  found  on  pages  157  to  240,  Volume 
III,  Report  of  Philippine  Commission  for  1900. 

From  time  to  time  the  President  informed  Congress  as  to  the  coui*se 
pursued  in  the  jwlministration  of  the  affairs  of  civil  government  in  the 
Philippines,  and  Congress  ac<iuiesce<l  therein.  Finally,  by  the  legis- 
lative action  known  lus  the  "'Spooner  amendment"'  to  the  army  appro- 
priation bill,  approved  March  2,  1901,  the  Congress  i-atified  and 
confirmed  the  action  of  the  President  in  said  matters  and  assented  to 
the  further  continuants^  of  the  coiu'se  ])eing  pursued.  The  "Spooner 
amendment"*  is  as  follows: 

[Extract  from  tin  net  making  appropriation  for  thu  Kupport  of  the  Aniiy  for  the  flxcal  yi>ar  ending 

Jinu>  -M),  1902.  approval  Man;h  2.  1901.] 

*  *  »  *  *  «  * 

All  military,  civil,  and  ju<1irial  iH»werH  necessary  to  govern  the  Philippine  InlandB, 
actjuiriHl  fn>ni  >S})ain  by  the  tri'utieH  eonchuUnl  at  Paris  on  the  tenth  day  of  l)e<'eni- 
ber,  eighteen  hundre^l  and  ninety-eight,  and  at  Washington  on  the  seventh  day  of 
Noveinlvr,  ninetet^n  hundre<l,  shall,  until  otherwist>  ]»rovidtMj  by  (^>ngri»ss,  Injveirted 
in  such  jK^rson  and  jH^rsons  and  shall  U'  exentised  in  such  manner  as  the  President 
of  the  Tnittxl  States  shall  direct,  for  the  establishment  of  civil  government  and  for 
maintaining  ami  i»n)te4!ting  the  inhabitants  of  said  islands  in  the  frt»e  enjoyment  of 
their  lil)erty,  property,  and  n»ligion:  Proridi'dy  That  all  franchises  granttnl  under  the 
authority  hereof  shall  contani  a  reservation  of  the  right  to  alter,  amend,  (»r  re|Kial 
the  same. 

Until  a  j)ennanent  government  shall  have  l)een  t»stablishiMl  in  »ai<l  archiitelago  full 
rejwrts  shall  Ihj  ma<le  to  Congress  on  or  liefon^  the  first  day  of  emth  rt»gular  session 
of  all  legislative  acts  and  pri»cee<lings  of  the  temiK>rary  government  institutwl  under 
the  pn>visions  hen*of;  and  full  rei>orts  of  the  acts  an<l  d<»ings  of  said  govenmient, 
and  as  to  the  con<lition  of  the  an^hiiKjlago  and  of  its  ]>eople,  shall  l)e  made  to  the 
President,  including  all  information  which  may  l»e  ust»ful  to  the  Congress  in  provid- 
ing for  a  more  permanent  govenmient:  iVowW,  That  no  sale  or  lease  or  other  dis- 
position of  the  public  lands  or  the  timl)er  thereon  or  the  mining  nghia  therein  sludl 
be  maile:  And  prorided  furihr,  That  no  franchise  shall  \w.  granteii  which  is  not 
approvtnl  by  the  Prmdent  of  the  rnite<l  States  and  is  not,  in  his  judgment,  clearly 
nect*ssary  for  the  imme<liate  government  of  the  islands  and  indispensable  for  the 
interest  of  the  jKM)ple  th(»ri»of,  and  which  can  not,  without  great  i)ublic  mischief, 
be  postiK)ntH.l  until  the  establishment  of  i>ermaiient  civil  government;  and  all  such 
franchist^  shall  ternn'natt*  one  yt^r  after  the  establishment  of  sncli  ]>ennanent  civil 
government. 

In  enacting  this  legislation  Congress  had  recourse  to  the  war  powers 
of  the  nation.  During  the  civil  war,  Congress  frequently  exercised 
the  war  powers.  Reference  has  already  been  made  to  the  action  of 
Congress  in  regulating  trade  with  the  territory  of  re!)ellious  States 
during  that  war.  AttcMition  is  now  directed  to  the  action  of  Congress 
in  the  exercise  of  the  war  powers  of  the  nation  after  the  war  had 
ceased  and  official  proclamation  thereof  had  been  made. 

As  regards  public  matters,  there  were  two  proclamations  made  l)y 
the  President  dechiring  that  the  war  had  closed — one,  issued  April  2^ 
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1866  (14  Stat.  L.,  811),  embi*acing  all  the  late  rebellious  States  except- 
ing Texas;  and  the  other,  issued  August  20,  1866  (U  Stat.  L.,  814), 
embracing  Texas. 

The  Executive  undertook  to  place  the  States  which  had  engaged  in 
the  rebellion  on  a  footing  of  equality  with  the  other  States  of  the 
Union.  Congress  antagonized  this  position  and  passed,  what  are  known 
as  the  ''reconstruction  acts''  (14  Stat.  L.,  428;  15  Stat.  L.,  14). 
These  acts  provided  for  military  government  possessing  sovereign 
powers  to  be  (»xercised  by  martial  rule  in  the  sevei*al  Sbites  mentioned. 
For  thispuipose  said  act  recjuired: 

That  said  nAx^l  States  nhall  bo  <lividt'<l  into  militar)'  districts  and  made  Bubjec^t  to 
the  military  authority  of  the  Unite<l  Stiit^»s.     (14  Stat.  L.,  428.) 

The  powers  given  to  the  distri(^t  commanders  were  as  follows  (sec.  3, 
chap.  30,  14  Stat.  L.,  428): 

Sec.  3.  And  he  it  further  ewicted,  That  it  sliall  })e  the  (hity  of  each  officer  assigned 
as  aforesaid  to  protectt  all  iH^rsons  in  their  rights  of  iHjrson  and  projwrty,  to  suppress 
insiirrei'ti«ni,  disorder,  and  violence,  and  to  pimish,  or  i^ause  to  be  punishe*!,  all  dis- 
turlxjrs  of  the  public  i>eace,  and  criminals;  and  to  this  end  lie  may  allow  local  civil 
tribunals  to  take  juris^liction  of  and  to  try  offenders,  or,  when  in  his  judgment  it  may 
be  necessary  for  the  trial  of  offenders,  he  shall  have  ix)wer  to  organize  military  com- 
missions or  tribunals  for  that  purp(Ksis  and  all  interference  under  color  of  State 
authority  with  the  exert;iso  <»f  military  authority  under  this  act  shall  l)e  null  and 
void. 

The  rojison  for  such  goveriuncnt  was  dechired  by  the  preamble,  as 
follows: 

Whereas  no  legal  State  governments  or  ade^piate  protection  for  life  or  property 
exist  in  the  reU'l  States  of  [naming  them],  and  wherejis  it  is  necessary  that  peace 
aiul  goo<l  order  should  Ik^  enforciMl  in  siiid  State's  until  loyal  and  n»publican  State 
governments  vkiw  l)e  established. 

The  Supreme  Court  refused  to  interfere  with  the  enforcement  of 
said  reconstruction  acts  or  the  exercise  of  the  authority  conferred 
thereby.  (State  of  Mississippi  v.  Johnson,  4  Wall.,  475;  State  of 
Georpji  r,  Stanton,  G  Wall.,  50;  Handlin  /•.  Wicklltf(^,  V2,  Wall.,  174; 
White  v.  Hart,  18  Wall.,  (>4(>.) 

The  court  held  that  this  legislation  was  |X)litical  in  chamcter  and 
therefore  outside  of  the  jurisdiction  of  the  judicial  department;  that 
in  creatin*]^  such  le*^isljition  Conjifnvss  exercised  certain  of  the  sovereign 
pow(»rs  of  the  nation  which  (»xist,  but  are  reserved  to  the  people  by 
the  Constitution.  No  one  ever  claimed  that  tlu*.  t^overnment  created 
by  this  lecrislation  was  that  provided  for  by  the  Constitution  of  the 
United  States  for  the  States  of  the  Tnion.  It  found  its  leop.d  justitica- 
tion  in  bein*r  jiii  ex(»rcise  of  the  inh(M*cnt  v\^\\i  of  national  sovereignty 
to  adecpiately  deal  with  a  natioruil  emt^rgencv. 

Tlie  situation  then  existing  is  thus  descrilM^d  by  l^irkhimer: 

But  it  \vi»i<  also  tnie  that  the  <Mvil  governments  in  tlu^  late  insurnt'tionary  States 
wen.'  inimicid  to  the  I'nion;  that  siH-ietv  then^  was  in  a  <langen»usly  dis<»nlerc<l  con- 
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dition;  that  deep-seated  enmity  was  at  this  period  entertained  by  the  leading  people 
toward  important  principles  of  governmental  policy  which  those  who  had  saved  the 
Union  had  resolved  should  l)e  incorporate<l  into  the  Constitution.  (Amendment 
XIV.)  Tec^hnically  it  might  Ikj  termed  "time  of  peace,"  but  in  reality  it  was  far 
different,  as  that  i>hrase  is  generally  understood.  (Military  Government  and  Mar- 
UalLaw,  Ed.  I,  388.) 

In  Texas,  the  military  government  installed  under  the  reconstruction 
acts  continued  until  April  16, 1870.  Prior  to  the  passage  of  the  recon- 
struction acts  in  1867,  the  people  of  Texas  (^Ued  a  constitutional  con- 
vention, which  convened  on  February  7,  1866,  and  so  amended  the 
constitution  of  the  Stiitc  as  to  meet  the  changed  condition  of  affairs 
brought  about  by  the  result  of  the  war  and  the  fourteenth  amendment 
to  the  Constitution  of  the  United  States.  These  amendments  were 
ratified  by  the  people.  All  officers  provided  for  by  the  State  consti- 
tution were  elected,  and  entered  upon  the  discharge  of  their  respective 
duties.  The  legislature  met  and  passed  laws,  and  the  State  govern- 
ment was  again  administered  by  officers  holding  under  the  terms  of 
the  State  constitution;  all  the  courts  were  held  by  judges  elected  as 
that  constitution  prescrilx>d,  and  county  and  numicipal officers, selected 
in  the  sjune  manner,  entered  upon  the  discharge  of  their  duties.  But 
the  reconstruction  a<'t  of  March  2,  1867,  declared  that  no  legal  State 
government  existed  in  Texas,  and  provided  further  for  the  military 
government  of  siiid  State.  The  officers  ele<rted  under  the  State  consti- 
tution were  remov(»d  from  offi<?e  and  others  appointed  in  their  places. 
Among  them  the  governor  of  the  State,  elected  under  the  State  con- 
stitution as  amended  in  1S()6,  was  displaced,  and  a  provisional  governor 
was  appointed  and  held  the  office  until  Septeml>er  30,  1S69,  when  he 
resigned,  and  from  that  time  until  January  8,  1870,  the  executive 
duties  were  performed  by  an  adjutant  of  the  geneml  in  command, 
placed  in  charge  of  civil  affairs.  On  April  16, 1870,  by  General  Orders, 
No.  74,  the  military  conmiander  de<*lared  the  State  hjwl  resumed  pi-ac- 
ticul  relations  to  the  (ienenil  Government,  and  all  the  authority  con- 
ferred upon  him  by  the  reconstruction  laws  was  remitted  to  the  civil 
authorities. 

Speaking  of  the  powers  exercised  by  the  officer  in  command  of 
Texas  under  the  reconstruction  acts,  the  supreme  court  of  Texas  say: 

III  ToxjtM  this  olIicHT  cxerclsetl  iK)werH  le^nlative  and  executive,  if  not  judicial. 
(Danit^l  v.  lluUlieson,  HO  Texan,  57.) 

In  the  same  case  the  court  say: 

That  the  Stato  wan  prf)vt»rne«l  by  military  law,  even  though  ita  own  laws  may  to 
Home  extent  liave  l>een  recogiiizeil  and  administered,  must  be  considere*!  an  estab- 
lisliiKl  fact. 

The  iMjwer  (»£  tiie  lTnite<i  StaU»8  Government  to  impose  such  a  rule  upon  the  State 
uimt  Ik*  recojfnized  an  fully,  under  the  facts  existing,  as  though  Texas  had  theretofore 
U'en  an  indi'jH'ndent  soven*ignty,  having  no  relation  to  the  United  States  than  that 
UHually  Hustained  by  one  independent  nation  to  another. 
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Civil  war  had  existed  of  magnitude  seldom  exceeded,  resulting  in  the  overthrow 
by  force  of  arms  of  the  cause  the  State  had  espoused,  and  the  occupation  of  her 
territory  by  a  hostile  army. 

This  occupancy  was  continued,  and  under  the  laws  of  war  furnished  ground  for 
the  establishment  of  military  law.     (86  Texas,  60. ) 

In  another  ease  the  supreme  court  of  Texas,  in  speaking  of  the  recon- 
struction acts,  say: 

The  National  LegiHlature  used  ite  legitimate  powers  with  moderation  and  magna- 
nimity, endeavore<l  to  encourage  the  formation  of  republican  governments  in  these 
States  and  bring  the  people  back  to  a  due  appreciation  of  the  law  and  of  the  liberty 
which  is  8e<!ured  to  the  free  enjoyment  of  every  citizen  under  the  Constitution.  (33 
Texas,  570.) 

The  character  of  the  insurrection  in  the  Philippines,  the  purpoees  of 
the  insurgents,  and  the  means  by  which  they  endeavor  to  accomplish 
them,  are  well  described  in  the  address  of  Hon.  Elihu  Root,  delivered 
at  Canton,  Ohio,  October  24,  IIKH). 

In  that  address  Secretary  Root  said: 

Pio  del  Pilar,  Aguinaldo^s  most  active  general,  was  the  most  notorious  bandit  in 
the  Philippines.  The  ortlers  for  a  combined  attack  and  rising  within  the  city  of 
Manila  on  the  15th  of  February,  ten  days  after  the  Senate  confirmed  the  treaty,  con- 
tained these  directions: 

First  You  will  so  dispose  that  at  8  o'clock  at  night  the  individuals  of  the  ter- 
ritorial militia,  at  your  order,  will  be  found  united  in  all  the  streets  of  San  Pedro, 
armed  with  their  bolos  and  revolvers,  and  guns  and  ammunition,  if  convenient. 

Second.  Philippine  families  only  will  be  resi)ected;  they  should  not  l)e  molested, 
but  all  other  individuals  of  whatever  race  tliey  may  l)e  will  \>e  exterminated  without 
any  compassion,  after  the  extermination  of  the  army  of  occu|>ation. 

That  the  malignant  spirit  prompting  this  murderous  conspiracy  is 
still  potent  with  the  insurgents  is  shown  ])v  the  recent  assassination 
of  the  officei's  and  enlisted  men  who  constituted  the  garrison  at  Samar. 

So  long  as  this  spirit  shall  prompt  any  considenible  number  of  insur- 
gents to  continue  the  insurrection,  it  is  idle  to  say  that  the  United 
States  is  not  called  upon  to  maintain  its  authority  in  said  islands  by 
force  of  amis;  and  so  long  as  the  United  States  is  called  upon  to  rely 
upon  the  military  bmnch  of  this  Government  to  maintain  its  authority 
in  the  Philippine  Islands,  just  so  long  the  territory  of  the  archipelago 
will  be  hostile.  The  ijuc^stion  which  presents  itself  to  the  executive 
discretion  is,  what  w(mld  be  the  consequence  if  the  military  forces 
were  withdrawn^  It  is  useless  to  say  that  territory  in  which  active 
military  engagements  are  prevented  by  the  presence  of  superior  mili- 
tary force,  subject  to  the  direction  of  one  of  the  combatants,  is  thereby 
changed  from  hostile  to  peacea])le. 

In  order  to  create  and  maintain  conditions  under  which  trade  with 
the  archipelago  was  possible,  the  United  States,  during  the  year  ending 
June  30,  1901,  stationed  troops  at  neurly  five  hundred  points  in  the 
islands.     A  list  of  the  piaccii  so  garrisoned  and  a  summary  of  the  prin- 
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cipal  events  connected  with  the  military  operations  in  the  Philippines 
from  Septeml)er  1, 1900,  to  June  30,  1901,  is  herewith  transmitted  as 
Appendix  B. 

V. — THK  AUTHORITY  OF  THK  PHILIPPINK  GOVERNMENT  TO  IMPOSE 
EXPORT  TAXES  ON  THE  PRODUCTS  OF  THE  ISLANDS,  IF  IT  BE  CON- 
CEDED  THAT   THE   TERRITORY    HAS   CEASED   TO   BE   HOSTILE. 

When  the  Constitutional  Convention  in  1787  undertook  to  determine 
the  proper  agency  of  government  to  exercise  the  authority  to  impose 
duties  on  imports  and  exports,  a  conflict  of  interests  immediately 
produced  a  controversy.  Under  the  Confederation  the  individual 
States  exercised  this  authority  in  such  manner  as  the  interests  of  the 
State  recjuired  or  the  legislative  discretion  determined.  This  plan 
not  only  occasioned  great  dissatisfaction  to  the  States  not  supplied 
with  good  harbors,  but  also  deprived  the  National  Treasury  of  the 
most  desirable  means  of  securing  revenues  for  the  use  of  the 
Geneml  Goveriunent.  The  effoii:  to  confer  this  authority  on  the  Gen- 
eral (iovernmt»nt  met  resistance  from  the  States  benefited  by  the  sys- 
tem pn»vailing  under  the  Confedeiiition  and  resulted  in  a  compromise. 
(5  MadisonV  Papers,  48();  2  Elliott's  Delmtes,  192,  196,  443,  444;  3 
Elliott\s  Debates,  24S;  42d  Federalist.) 

The  gnmt  of  the  desired  authorit\^  to  the  (ienenil  Government  was 
provided  ])y  Article  I,  section  8,  pamgmph  1,  as  follows: 

The  C-ongn^H  nhall  have  jM)wer  to  lay  and  collect  taxes,  duties,  iinposte,  and 
excises,  *  *  ♦  but  all  dutiew,  inipoHta,  and  excises  shall  Ixj  uniform  throughout 
the  UiiittHl  ^tatef. 

The  right  of  the  States  to  exercise  the  same  authority  was  not  sur- 
rendered, but  was  made  dependent  upon  the  consent  of  Congress. 
Article*  1,  section  10,  panigraph  2,  provides  as  follows; 

No  State  shall,  without  the  com«ent  of  Congress,  lay  any  imposts  or  duties  on 
im|H)rtH  or  cxi>(»rt.s,  except  what  may  V)e  alwolutcly  necessary  for  executing  its  inspec- 
tion lawn;  and  the  net  pro4luce  of  all  duties  and  inii>ost^  laid  byany  State  on  imports 
or  exports  shall  U'  for  the  use  of  the  Treasury  of  the  United  States;  and  all  such 
laws  shall  1k'  suV>ject  to  the  revision  and  control  of  the  Congress. 

From  these  two  provisions  it  appears  that  the  framers  of  the  Con- 
stitution, while  they  desired  to  secure  for  the  Federal  Government  all 
the  duties  ini])osed  on  foreign  commer<*e,  believed  that  a  State  which, 
for  reasons  of  domestic  policy,  desired  to  tax  such  commerce  more 
heavily  than  Congress  did,  should  be  permitted  to  do  so,  provided 
Congress  assented  thereto  and  the  amounts  realized  were  paid  into  the 
National  Treasury. 

For  many  years  after  the  close  of  the  war  for  independence  the  most 
important  public  ((uestion  was  that  of  making  provision  for  the  pay- 
ment of  the  public  debt  incurred  during  that  war.    It  would  be  remark- 
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able,  indeed,  if  the  franiers  of  the  Constitution  had  entirely  ignored  or 
positively  and  entirely  renounced  the  right  to  levy  duties  on  exports. 
I  think  these  provisions  of  the  Constitution  contemplate  that  the  Fed- 
eral Government  was  to  realize  revenue  from  duties  levied  on  exports, 
but  that  said  duties  were  to  be  prescribed  ))y  the  States.  That  is  to 
say,  as  to  ejcporta  the  individual  States  retained  the  authority  to  fix  the 
duties,  as  that  authority  had  been  exercised  under  the  Confederation, 
changed  in  two  important  particulars,  the  State  nmst  secure  the  per- 
mission of  Congress  for  such  exercise,  and  the  amount  realized  nmst 
be  paid  into  the  National  Treasury.  The  reason  for  pennittting  the 
individual  States  to  exercise  this  authority  is  obvious.  At  the  time 
the  Constitution  was  l>eing  framed  there  were  no  articles  of  export 
produced  genenilly  throughout  the  Union.  The  great  staples  of  the 
South  were  not  produced  in  any  considerable  (juantity  in  the  North, 
and  the  reverse  was  true.  In  view  of  this  variety  in. the  production 
of  exports  it  was  impossible,  in  levying  an  export  duty,  to  select  arti- 
cles which  would  secure  and  preserve  the  equality  of  the  burden  of 
taxation  among  the  individual  States. 

The  principal  articles  of  export  at  that  time  were  cotton  and  grain. 
The  burden  of  an  export  tax  on  cotton  would  )>e  borne  by  the  South 
and  the  burden  of  an  export  tax  on  gmin  would  be  borne  by  the 
North.  If  the  North  happened  to  control  in  Congress,  it  might  tax 
the  staples  of  the  South;  if  the  South  were  in  power,  it  might  plai-e 
an  exjwrt  duty  on  the  products  of  the  North.  It  was  nece^ssary  also  to 
consider  that  the  place  of  export  might  be  a  seaport  in  a  State  which 
would  levy  an  export  tax  on  articles  not  produced  in  that  State  or 
locality.  These  conditions  are  met  and  possible  injustice  and  abuse 
guarded  against  by  the  provisions  of  the  Constitution  above  (juoted, 
and  thereby  was  preserved  the  important  right  to  tax  l)oth  the  incom- 
ing and  outgoing  commerce  of  the  territory  suliject  to  tlTe  jurisdiction 
of  the  new  government  then  about  to  be  established. 

If  the  framers  of  the  Constitution  intended  that  instrument  should 
prevent  the  national  authority  from  meeting  a  national  emergency  by 
providing  regulations  for,  or  placing  restrictions  upon,  the  outgoing 
commerce  of  the  national  territory,  it  is  singular  that  Jefferson,  the 
distinguished  expounder  and  defender  of  the  Constitution,  and  Madi- 
son, whose  work  during  the  convention  and  afterwards  won  him  the 
name  ''Father  of  the  Constitution,''  should  have  secured  the  enactment 
and  enforced  the  provisions  of  the  statutes  known  as  the  "'Embargo 
Laws.'' 

Numerous  regulations  })y  Congress  of  the  ex|X)rt  trade  which  are 
capa))le  of  uniform  application  and  resulting  burdens  throughout  the 
United  States  have  be(»n  sustiiined  by  the  United  States  Supremo 
Court.  (Pace  i\  Burgess,  J)2  L\  S.,  372;  Tun^in  r.  Burgess,  117  U.S., 
504;  Brown  /•.  Houston,  114  U.  S.,  f)22;  Woodruff  /•.  Parham,  8  Wall., 
123;  Cooley  o.  Board  of  Wardens,  12  How.,  299.) 
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Under  this  doctrine,  it  follows  that  if  the  Philippine  An-hipclago 
were  a  State  of  the  Union,  such  State,  with  the  pennission  of  Congress, 
could  inipo.se  an  export  tax.  It  is  now  e.stablished  that  in  territory 
subjec^t  to  the  sovereignty  and  ^wssession  of  the  United  States,  but 
outside  the  territorial  limits  of  a  Stite  of  the  Union,  the  national 
authority  may  exercise  the  j)owers  of  lK)th  Fedcml  and  State  Govern- 
ments. 

The  UnitcMl  States,  while  they  hold  country  aH  a  territory,  have  all  the  iiowers  o£ 
lK)tlj  national  and  municipal  jrovernment.    (Shively  r.  IJowlby,  152  U.  S.,  1,  Ryllabiis. ) 

At  present  the  national  authority  of  the  United  Stjites  in  the  Philip- 
pines is  exercised  ))y  the  executive  depailment  of  the  Federal  Gov- 
ernment, b}^  and  with  the  assent  of  Congress,  and  contirmed  by  the 
Congiv.ssional  enac»tment  known  as  the  Spooncr  amendment. 

Article  I,  section  i),  paragraph  5,  of  the  Constitution  is  jis  follows: 

No  tax  or  duty  shall  Ikj  laid  on  articles  export^nl  fmni  any  State. 

The  article  in  which  this  provision  appears  is  the  one  wherein  are  set 
forth  the  powers  conferred  upon  Congress  and  the  limitiitions  thereon. 
Said  provision  is  in  harmony  with  the  dcxitrine  that  the  authority  to 
lay  duties  on  exjiorts  was  reserved  to  the  States. 

That  the  inhibition  does  not  limit  the  authority  of  Congress  when  it 
shall  undertiike  to  legislate  for  the  Philippines  is  apimrent,  since  the 
prohibition  direct!}"  refers  and  is  confined  to  the  exi)orts  '*  from  any 
State."  Till*  limitiition  is  imposed  on  the  authority  of  Congress  to 
regulate  the  commerce  of  a  Sttite  and  can  not  be  considered  a  limitation 
on  the  power  given  )»y  Article  III,  section  8,  panigniph  2, — 

The  Conj^ress  shall  have  i)()\ver  to  dispose  of  and  make  all  needful  rules  and  regu- 
lations respectinj^  the  territory  or  other  proiH*rty  of  the  Unitetl  States. 

If  it  shall  be  insisted  or  determined  that  after  the  exchange  of  nitifi- 
cations  of  the  treaty  of  peace  with  Spain  (l8iKS)  the  territory  of  the 
Philippine  Islands  ceas(»d  to  be  foreign  to  the  territory  of  the  United 
States,  it  follows  that  the  customs  duties  called  ''export  taxes"  can 
not  be  held  to  be  in  violation  of  the  provisions  of  the  Constitution 
prohibiting  Congress  from  imposing  taxes  on  t^vporta.  The  Supreme 
Court  of  the  United  States  has  held  in  a  number  of  cases  that  the 
word  '"export,"  wherever  used  in  the  Constitution  in  connection  with 
commerce,  refers  exclusively  to  commerce  with  foreign  territory. 
(Woodrut!  t\  Parham,  8  Wall.,  123,  13G;  Brown  f\  Houston,  lU  U.  S., 
022:  Coe  r.  ErroK  11«  U.  S.,  517;  Turpin  i\  Burgess,  117  U.  S.,  50:4; 
Pitts»)urg  Coal  Co.  n,  Ix)uisiana,  150  U.  S.,  590,  600.) 

In  the  case  hist  cited  (150  IT.  S.,  fUH))  the  court  say: 

The  teriiiH  "imports"  and  **exi)<>rt«"  apply  only  to  artidt»H  iiniM)rte<l  from  foreign 
rountries  or  oxiH)rt<Ml  to  them.  Tht»  inhihition  im]H>i4(*(l  i.s  th(»  hiving  of  (hitien  on 
import."^  from  foreign  ctxintries,  and  not  on  mich  as  came  from  one  State  to  another. 
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The  Constitution  does  not  say  no  tax  or  duty  shall  be  laid  on  arti- 
cles exported  from  any  territory  throughout  the  United  States,  but 
confines  the  prohibition  to  exports  from  a  State.  The  language  is 
explicit  and  admits  of  but  one  construction.  The  language  is  not  as 
broad  as  is  used  in  the  requirement  that  ''duties,  imposts,  and  excises 
shall  be  uniform  throughout  the  United  States/'  The  restriction  is 
limited,  territorially,  to  territory  within  the  boundaries  of  any  State 
of  the  Union. 

It  can  not,  in  candor,  be  claimed  that  the  Philippine  archipelago  is 
a  State  of  the  Union;  yet,  unless  it  is,  nothing  is  to  )>e  derived  from 
said  provision  of  the  Constitution,  even  if  it  be  admitted  that  the 
territory  of  the  archipelago  is  now  incorporated  into  the  United 
States  and  the  territorial  boundanes  of  the  United  States  extended 
.  to  include  it. 

In  Downes  v.  United  States  (182  U.  S.),  Mr.  Justice  Brown  says: 

In  (letermining  the  meaning  of  the  words  of  Article  I,  section  6,  '*  uniform  through- 
out the  United  States,"  we  are  bound  to  consider  not  only  the  provisions  forbidding 
preference  being  given  to  the  porta  of  one  State  over  those  of  another  (to  w^hich 
attention  has  already  been  called) ,  but  the  other  clauses  declaring  that  no  tax  shall 
be  laid  on  articles  exported  from  any  State,  and  that  no  State  shall,  without  the  con- 
eent  of  Congress,  lay  any  imposts  or  duties  upon  imports  or  exports,  nor  any  duty 
on  tonnage.  The  objetl  of  all  these  was  to  protect  the  States  which  united  in  form- 
ing the  Constitution  from  <liscri  mi  nations  by  Congress  which  would  operate  unfairly 
or  injuriously  upon  some  States  and  not  e<iually  u[)on  others.  The  opinion  of  Mr. 
Justice  White  in  Knowleton  r.  Moon*  (178  U.  S.,  41)  contains  an  elalx>rate  historical 
review  of  the  proceedings  in  the  (ronvention  which  resulted  in  the  adoption  of  these 
different  clauses  and  their  arrangement,  and  he  there  comes  to  the  conclusion  (p. 
105)  that  **  although  the  provision  as  to  preference  lH*tween  iK)rts  and  that  regard- 
ing uniformity  of  duties,  im[)osts,  and  excises  were  one  in  purposes  one  in  their  adop- 
tion," they  were  originally  place<l  together  and  'Mjecame  separate  only  in  arranging 
the  Constitution  for  the  purixwe  of  style."  Thus  construed  together  the  purpose  is 
irresistible  that  the  wonls  "throughout  the  United  States"  are  indistinguishable 
from  the  words  ** among  or  l^etween  the  several  States,"  and  that  these  prohibitions 
were  intended  toapj)ly  only  to  commerce  between  ports  of  the  several  States  as  they 
then  existed  or  should  thereafter  Ije  admittetl  to  the  Union. 

If  it  is  insisted  that  the  territory  of  the  Philippine  Islands  has 
ceased  to  bo  hostile,  and  that  under  the  decisions  of  the  Supreme  Court 
in  th(»  insular  cases  the  executive  department  is  without  authority  to 
impose  duties  of  any  kind  on  articles  passing  lietween  that  territory 
and  the  United  States,  })iit  that  authority  to  impose  any  duties  on  such 
articles  is  vested  in  the  legislative  department  of  this  (iovernnient, 
such  contention  is  to  l>e  answered  b}'  calling  attention  to  the  provision 
of  the  "'  Spooner  amendment,"  as  follows: 

All  military,  civil,  and  judicial  jn^wers  necessary  to  govern  the  Philippine  Islands, 
acquire<l  from  Si>ain  by  the  treaty  concluded  at  Paris  on  the  tenth  day  of  December, 
eightetMi  hundre<l  and  ninety-eight,  and  at  Washington!  on  the  seventh  day  of 
November,  ninet^^en  hundre<l,  shall,  until  otherwise  provide<l  by  C-ongress,  be  vested 
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in  such  x)er8on  and  pemonH  and  shall  ]>e  exercised  in  sach  manner  as  the  President 
of  the  UnitiHl  States  shall  dire<*t,  for  the  establishment  of  civil  government  and  for 
maintaining  and  protei*ting  the  inhabitants  of  said  islands  in  the  free  enjoyment  of 
their  liberty,  pro|)erty,  and  religion. 

Such  taxes,  duties,  imposts,  and  excises  as  Congress  is  at  libci*ty  to 
enforce  at  the  ports  in  the  Philippines  the  pi*esent  government  of  the 
islands  may  enforce  therein.  The  decisions  of  the  Supreme  Court  in 
the  insular  cases  determine  that  in  legislating  for  Porto  Rico  or  other 
territory  outside  of  the  territorial  boundaries  of  a  State  of  the  Union, 
the  legislative  authority  is  not  l)ound  by  the  limitations  of  the  Consti- 
tution relating  to  the  exercise  of  the  legislative  power  over  territory 
within  a  State  of  the  Union.* 


VI.  THE  RIGHT  OF  THE  UNITED  STATES  TO  ADOPT  AND  ENFORCE  REG- 
ULATIONS FOR  TRADE  WITH  THE  PHILIPPINE  ISLANDS  IS  NOT  CON- 
TROLLED BY  THE  LIMITATIONS  OF  THE  CONSTITUTION  RESPECTING 
THE   REGULATIONS  OF  TRADE   WITH   THE   STATES  OF  THE   UNION. 

Reference  has  l>een  made  hereinbefore  to  the  proposition  that  the 
ordinamies  and  institutions  created  by  the  military  government  in  ter- 
ritoiy  occupied  by  the  military  forces  of  the  United  States,  continued 

*N()TE. — Since  the  foregoinjr  was  pre[»areil  and  submitted  the  Supreme  Court  of  the 
Ignited  States  announce<l  their  determination  of  the  Fourteen  Diamond  Rings  c^ee 
and  also  of  Dooley  v.  United  States. 

In  delivering  the  opinion  of  the  court  in  the  Diamond  Kings  case  Mr.  Chief  Justice 
Fuller  says: 

'*In  Downs  V.  Rid  well  the  conclusion  of  the  majority  of  the  court  was  that  an  act 
of  Congress  levying  duties  on  goods  imjwrted  from  Porto  Rico  into  New  Y<)rk  not 
in  conformity  with  the  provisions  of  the  Constitution  in  respect  to  the  imposition  of 
duties,  imposts,  and  excises  was  valid,  *  ♦  *  although  by  the  cession  Porto  Rico 
ceaseil  to  l)e  a  foreign  country  and  l)ecame  a  Territory  of  the  United  States  and 
domestic,  yet  that  it  was  merely  *  appurtenant*  territory  an<l  *not  a  part  of  the 
Unite<l  States  within  the  revenue  clauses  of  the  Omstitution.' 

"This  view  |>laced  thettTritory,  though  not  foreign,  outside  of  the  restrictions  appli- 
ttable  to  interstate  commerce,  and  treated  the  i>ower  of  Congress,  when  aflinnatively 
exercise*!  over  a  territory,  situate<i  as  suppose<l,  as  uncontrolleil  by  the  provisions  of 
the  Constitution  in  resi)ect  of  national  taxation.** 

In  delivering  the  opinion  of  the  c»ourt  in  Dooley  v.  United  States  (filed  December 
2,  11K)1),  Mr.  Justice  Brown  says: 

It  follows,  and  is  the  logical  sequence  of  the  case  of  Wooiiruff  v.  Parham,  that  the 
word  "exi>ort"  should  1x3  given  a  correlative  meaning  and  applie<l  only  to  goods 
ex|)orttMl  to  u  foreign  country.  (Muller  r.  Ikildwin,  L.  R.,  9,  Q.  B.,  457.)  If,  then, 
I*orto  Rico  Ik»  no  longer  a  foreign  country  under  the  Dingley  act,  as  was  held  by  a 
majority  of  this  court  in  De  Lima  r.  Bidwell  (182  U.  S.,  1)  and  Dooley  f.  United 
States  ( 182  U.  S.,  222),  we  find  it  impossible  to  say  that  go(x1s  i^rrie<l  from  New  York 
to  Porto  Rico  can  l)e  considered  as  "exported'*  from  New  York  within  the  meaning 
of  that  clause  of  the  Constitution.  If  they  are  neither  ex[)orts  nor  im|x>rts,  they  are 
still  liable  to  be  taxinl  by  Congress  un<ler  the  ample  and  comprehensive  authority 
conferred  by  the  Constitution  *'to  lay  and  collect  taxes,  duties,  imposts,  and  exciseB." 
(Art.  I,  sec.' 8.) 
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after  the  treaty  of  peace  had  permanently  attached  the  sovereignty  of 
the  United  States  to  said  territory,  until  modified  or  repealed  by  the 
action  of  the  legislative  department  of  the.  United  States  Government 
or  by  some  legislative  body  exercising  authority  derived  from  Con- 
gress. 

In  Dooley  v.  United  States  (182  U.  S.,  222),  speaking  of  the  situation 
in  Porto  Rico  after  the  exchange  of  iiitifications  of  the  treaty  with 
Spain,  Mr.  Justice  Brown  says: 

We  have  no  doubt,  however,  that,  from  the  necessities  of  the  ease,  the  right  to 
administer  tlie  government  of  Porto  Kico  continued  in  the  military  commander  after 
tlie  ratification  of  the  treaty  and  until  further  action  }>y  Congress. 

In  matters  relating  to  internal  or  domestic  affairs  the  authority  of 
such  government,  so  continued,  would  be  the  same  as  theretofore,  and 
the  governing  authority  justified  in  dealing  with  said  affaii^s  as  neces- 
sity required  and  prudence  dictated,  restrained  only  by  the  established 
usages  of  nations. 

The  decision  of  the  majority  of  the  court  in  Dooley  i\  United  States 
calls  attention  to  the  doctrine  that,  in  matters  not  internal  or  domestic, 
but  involving  the  relations,  after  the  treaty  was  mtitied,  between  the 
territory  and  inhabitants  of  Porto  Kico  and  the  Federal  Government 
of  the  United  States,  the  insular  government  of  Porto  Rico  was  not 
authorized  to  exercise  a  free  hand.  The  decision  in  the  Dooley  case 
is  not  of  controlling  force  over  the  proposition  under  considcmtion. 
The  question  in  the  Dooley  case  was  whether  or  not  the  territory  of 
Porto  Rico  was  foMijn,  The  question  involved  in  the  proposition 
under  consideration  is  whether  or  not  the  territory  of  the  Philip- 
pines is  hostile. 

The  treiity  of  Paris,  in  dealing  with  the  matter  of  sovereignty  over 
llie  territory  ceded  V)v  that  instrument,  went  no  further  than  to  attach 
the  sovereignty  of  the  United  Stjites  to  said  islands.  Whether  said 
treaty  is  considered  as  the  inception  of  the  rights  of  the  United  States 
or  as  the  confirmation  of  rights  acquired  b\'  conciuest,  the  fact  remains 
that  the  treat}'  provisions,  as  to  sovereignty,  stop  at  the  point  where 
they  accomplisii  the  result  of  attaching  the  sovereignty  of  the  United 
States  to  the  islands.  The  treat}'  itself,  as  to  sovereignty,  accomplishes 
no  other  or  different  result  than  would  be  accomplished  b}'  an  original 
discovery  of  an  island,  and  the  taking  possession  thereof  in  the  name 
of  the  United  Stiites.  The  importance  of  bearing  in  mind  the  limita- 
tions of  the  work  performed  by  the  treaty  arises  from  the  fact  that 
the  tre^ity  is  popularly  believed  to  have  accomi)lishe(l  many  things 
which  it  did  not  do. 

One  imi)ortant  thing  which  the  treaty  did  not  do^  y/v/,v  t(f  fix  t/t/)  rela- 
tionat  which  t ha  ceded  islands  and  the  inhaJ>itants  thereof  trere  tosmtai7i 
to  the  Federal  Gm^ernnient  of  the  United  States, 

The  reason  for  not  fixing  said  relations  by  treaty  stipulations  is  that 
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the  authority  to  fix  such  relations  is  not  possesHod  by  the  treaty -making 
power  of  the  Government  of  the  United  States.  The  authority  so  to 
do  is  vested  in  the  Congress. 

The  question  arose  at  the  time  the  Louisiana  Purchase  treaty  was 
considered  by  Congress.  That  treaty  contained  the  following  provisions : 

Article  1X1.  Tlie  inhabitantH  «»f  the  ct^deil  territory  Hhall  \ni  inc•c>r^x>^ate<^  in  the 
Union  of  tlie  States  and  adniitte<l  as  soon  a.s  [K>8Hible,  ac'conUnjr  to  the  principU*  of  the 
Federal  Constitution,  to  the  enjoyment  of  all  the  rights,  advanta^'s,  and  immunities 
of  citizens  of  the  Unitefl  States  ;  and  in  the  meantime  they  shall  1h».  maintained  and 
protected  in  the  free  enjoyment  of  their  liberty,  i)roperty,  and  the  religion  which 
they  profess. 

«  «  »  *  ^  «  *  * 

Article  VII.  As  it  is  reciprocally  advantageous  to  the  conmierce  of  France  and 
tlie  Unite<l  States  to  encourage  the  comnuinieiition  of  l)oth  nations  for  a  limited  time 
in  the  country  ce<le<l  by  the  present  treaty  until  general  arrangements  relative  to 
the  commerce  of  Inith  nations  rnay  be  agreed  on,  it  has  been  agretnl  l)etween  the 
contracting  parties  that  the  French  shii)s  coming  direi'tly  from  France  or  any  of 
her  colonies,  loaded  only  with  the  pnMluce  and  manufactunw  of  Franct»  or  her  said 
colonies,  and  the  ships  of  Spain  croming  <lin»ctly  from  Simin  or  any  of  her  colonies, 
loaded  only  with  produce  or  manufairtun's  of  S]>ain  or  her  colonies,  shall  Ije  admitted 
during  the  s[>ace  of  twelve  years  in  the  [)ort  of  New  Orleans,  an<l  in  all  other  legal 
ports  of  entry  within  the  ceded  territory,  in  the  same  manner  as  the  shi{)S  of  the 
United  States  coming  <lirectly  fn)m  France  or  Spain,  or  any  of  their  colonies,  without 
being  subjettt  to  any  other  or  greater  duty  on  merchan<lise,  or  other  or  greater 
tonnage,  than  that  paid  by  the  citizens  of  the  United  States. 

When  Congress  was  called  upon  to  supply  the  legislation  necessary 
to  carry  out  the  immediate  recjuirements  of  the  treaty.  President  Jef- 
ferson was  assailed  from  all  sides  for  having  attempted  to  usuip  the 
well  recognized  powers  of  Congress  by  consenting  to  these  provisions. 
(Annals  of  Congress,  1803,  pp.  432  et  secj.) 

The  (juestion  again  arose  upon  the  acquisition  of  Upper  California 
and  New  Mexico.  It  will  he  recalled  that  soon  after  the  treaty  of 
peace  with  Mexico  was  nititied,  the  iXM)ple  of  Upper  California  and 
New  Mexico  attempt(»d  to  settle  for  themselves  the  relations  which 
they  and  the  territory  they  inhabited  were  to  sustain  to  the  Federal 
Government  of  the  United  States,  and  proceeded  to  organize  a  gov- 
ernment for  the  tcMTitory,  and  elected  Senators  and  Representatives 
in  Congress.  These  S(Miatoi*s  and  Representatives  came  to  Washing- 
ton and  claimed  recognition  by  the  res|x»ctive  bodies  of  Congress; 
whereupon  the  desired  recognition  was  refused.  Congress  went  fur- 
ther, and  caused  an  investigation  as  to  whether  Pi^esident  Polk  had 
instigated  the  unwarrant4?d  ac^tion  of  the  iX)ople  of  the  newly  acquired 
territory. 

It  will  be  remem)>ered,  that  after  the  successes  of  the  Union  armies 
in  the  third  campaign  of  the  civil  war.  President  Lincoln  issued  a 
proclamation  inviting  the  p(M)ple  living  in  the  rel>ellious  districts  to 
form  loyal  governments,  under  certain  conditions  prescribed  by  the 
proclamation.     (13  Stat.  L.,  738.) 
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Pursuant  to  said  proclamation,  governments  were  organized  in 
Louisiana  and  Arkansas  in  1864,  and  in  Tennessee  in  1865.  Congress 
refused  to  recognize  these  governments,  and  Senators  and  Representa- 
tives elected  thereunder  were  denied  seats  in  the  respective  Houses. 

Although  the  organization  of  these  governments  was  a  war  measure 
intended  to  further  weaken  the  re))ellion,  the  attempt  of  the  Executive 
to  determine  and  adjust  the  relations,  existing  and  prospective,  sus- 
tained by  the  territory  and  inhabitants  of  the  rebellious  districts  to 
the  Fedcml  Government,  caused  the  tii^st  decided  antagonism  between 
the  President  and  Congress  growing  out  of  the  conduct  of  the  war. 
The  insistence  of  President  Johnson  upon  the  right  of  the  Executive 
to  exercise  this  authority  culminated  in  proceedings  by  Congress  for 
his  impeachment  and  immutably  determined  that  under  our  form  of 
government  the  power  to  fix  and  determine  the  relations  to  the  Fed- 
eral Govermnent  to  be  sustained  by  territory  and  inhabitants,  not 
included  within  the  geographical  boundaries  of  a  State  of  the  Union, 
does  not  Ixilong  to  the  executive  department,  but  rests  in  the  sover- 
eign people,  to  be  exercised  by  their  representatives  in  the  two  Houses 
of  Congress. 

This  is  the  principle  uix>n  which  rests  the  decision  of  the  Supreme 
Court  of  the  United  States  in  Fleming  v.  Page  (9  How.,  603),  wherein 
the  court  says  (604-616):    ^ 

By  tJie  laws  and  U8age^<  of  nations,  conquest  is  a  valid  title  while  the  vit*tor  niainU^ins 
the  exclusive  i)<:>s»<ession  of  the  concjuered  country.  *  *  *  As  rt^nled  by  all 
other  nations,  Tanipico  was  a  [)art  of  tlie  United  States  and  l)elonjre<l  to  them  aa 
exclusively  as  the  territory  included  in  ourestablisheil  l)oundaries,  but  yet  it  was  not 
a  part  of  the  Union.  «  *  *  Xor  d<x»s  the  law  declaring  the  war  imply  an  authority 
tO'thc  President  to  enlarge  the  limit«  of  the  United  States  by  subjugating  the  enemy's 
country.  *  *  *  His  duty  and  his  [)ower  are  purely  military.  As  commander  in 
chief  *  *  *  he  may  invade  the  hostile  country  and  subjettt  it  to  the  sovereignty 
and  authority  of  the  United  States.  But  his  comjtu'Ma  do  not  enUirge  the  iMmiulnries  of 
the  Union  iivr  extntd  the  ojteration  of  our  institutions  and  lairs  U't/ond  the  limiU  before 
amgned  them  fnj  the  letjiskitive  power. 

The  lM)un<laries  of  the  l'nite<l  States  as  they  existetl  when  war  was  declared  against 
Mexico  were  not  extended  by  thecomiuivt;  nor  could  they  Ik?  ri»gulate<l  by  the  vary- 
ing incidents  of  war  and  ))e  eidargiMl  or  diminishe<l  as  the  armies  on  either  side 
advanctnl  or  retreated.  They  remaine<l  tmchangeil.  And  every  i>lace  which  was  out 
of  the  limits  of  the  United  States  as  i»reviously  establisheil  by  Congress  was  still 
foreign. 

The  theory  that  tiie  President  and  Senate,  by  an  exercise  of  the 
treaty-making  power,  can  detcrniinc  and  establish  the  relations  to  the 
Federal  (Tovernment  of  the  United  States  to  be  sustained  by  foreign 
territory  and  inhabitiints,  uix)n  the  territory  l)ocoming  subject  to  the 
sovereignty  of  the  United  States,  is  based  upon  the  doctrine  that  the 
President  and  S(»nate  possess  the  powers  under  this  Repu))lic  which 
are  possessed  by  kings  and  kings'  councils  under  a  monarchy.     It  over- 
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turns  and  destroys  the  principle  upon  which  this  Republic  is  founded 
by  denying  that  sovereignty  is  vested  in  the  i)eople. 

Under  all  (lovernmcnts  additions  to  the  realm,  the  privilege  of  par- 
ticipating in  the  Government,  and  the  rehitions  to  be  sustaine/1  to  the 
prevailing  sovereignty  are  matters  to  be  determined  by  the  sovereign. 
In  the  United  States  the  sovereign  is  the  people,  not  the  President  or 
the  Senate. 

In  Europe  the  king  is  the  sovereign  and  sovereignty  is  vested  in 
him.  lie  can  therefore  do  as  he  likes  in  such  matters  or  as  his  mili- 
tary forces  enable  him  to  do.  A  king  can  extend  his  kingdom  to  the 
four  cornel's  of  the  earth  if  he  has  the  requisite  military  force.  Hav- 
ing conquered  a  province,  he  can  incorporate  it  into  his  kingdom  or 
not  as  ho  sees  tit;  and  allow  the  conquered  inhabitants  to  participate 
in  his  government  as  much  or  little  as  he  desires;  and  determine  the 
status  of  the  territory  and  its  inhabitants  under  his  sovereignty, 
including  the  relations  to  l>e  sustained  by  such  territory  to  the  State 
of  which  it  has  become  a  de^wndency ;  but  this  great  ]X)wer  of  the  sov- 
ereign is  vested  under  our  form  of  government  in  the  i>eople  and  not 
in  the  Chief  Executive  or  the  Commander  in  Chief  of  the  Army  and 
Navy.  To  permit  the  exercise  of  this  power  by  the  Pre.'ident  is  to 
concede  to  him  the  highest  authority  known  to  kings.  To  permit  the 
exercise  of  this  power  by  a  militar}-  officer  of  however  high  degree,  is 
to  e^stablish  "'militjirism"'  in  its  worst  and  most  obnoxious  form. 

The  most  the  President  and  Senate  can  do  by  treaty  stipulations,  or 
a  military  commander  can  do  by  conquest,  is  to  give  the  sovereign 
people  an  opiK)rtunity  to  say  what  shall  l>e  don<»  with  territory  and  its 
inhabitiints.  The  will  of  the  sovereign  people  in  regard  thereto  is  to 
be  declared  by  th(»  l<»gislative  department  of  the  Government — that  is, 
Congress.  This  authority  is  especially  conferred  on  Congress  by  sec- 
tion 8  of  Article*  IV  of  the  Constitution,  w^hich  provides  that— 

C'onj^reHs  hIiuI]  have  ]M>\vor  to  <li8poH(^  of  and  make  all  nee<lful  mien  and  regulations 
rcHiKH'ting  tilt'  torritory     *    *    *     Monging  to  the  Unitiid  Staten. 

It  was  this  difference  l>etween  the  President  of  the  United  States  and 
the  King  of  England  to  which  the  Supreme  Court  of  the  United  States 
referr(»d  when,  in  si)eaking  of  the  effect  of  the  concjuest  of  Mexico  by 
the  Unit^Hl  Stat<»s,  it  said: 

In  tht*  <listri))ntion  of  iK>litical  fK)wer  l)etwoen  the  great  departments  of  this  Gov- 
ernnu'nt  tlu're  is  nnch  ii  wide  differiMnre  )K»tween  the  i)ower conferred  on  the  President 
of  the  Unitnl  States  an<l  the  authority  and  sovereignty  whicli  belong  to  the  English 
Crown  that  it  would  be  alt<:)gether  unsafe  to  reason  from  any  supix^i^efi  resemblance 
lH»tw(jen  them,  either  as  n»ganlM  con(im^t  in  war  or  in  any  other  subjet't  where  the 
rights  an<l  iM>wers  of  the  extnuitive  arm  of  the  Government  are  ))rought  in  question. 
(Fleming  /•.  Page,  \)  IIow.,  HIS.) 

Having  in  mind  this  want  of  authority  on  the  part  of  the  treatj^- 
making  power,  the  statesmen  composing  the  American  Commission 


246 

at  Paris  and  the  groat  President  under  whose  personal  supervision 
the  proceeding's  of  the  peace  conference  were  condu(*ted,  carefully 
abstained  from  attempting  to  exercise  this  power.  The  question  as  to 
the  effect  of  the  tmnsfer  of  sovereignty  on  the  nationality  of  the 
inhabitants  of  the  islands  was  dealt  with  in  the  treaty  as  follows 
(Art.  IX): 

Spanish  subjecte,  natives  of  the  Peninsula  *  *  *  in  case  they  remain  in  the 
territory',  may  preserve  their  allegiance  to  the  Crown  of  Spain  by  making  *  ♦  * 
a  declaration  of  their  decision  to  preserve  such  allegiance*;  in  <lefault  of  such  declara- 
tion they  shall  be  held  to  have  renounced  it  and  to  havea^lopted  the  nationality  ofUte 
territory  in  which  they  may  reside. 

It  will  be  noted  that  the  treaty  does  not  provide  that  the  nationality 
adopted  is  that  of  the  United  States.  The  nationality  of  the  inhabi- 
tants was  to  follow  the  political  fortune  of  the  territory  of  the  island 
in  which  the  individual  resided,  and  the  political  status  of  the  islands 
was  to  be  determined  and  declared  by  Congress. 

Said  Article  IX  of  the  treaty  further  provided: 

The  civil  rights  and  political  status  of  the  native  inhabitants  of  the  territories 
hereby  cede<l  to  the  United  States  shall  be  determined  by  Congress. 

Wherever  in  said  treaty  it  was  intended  to  include  Culm  in  the 
treaty  provision,  the  stipulation  is  made  with  reference  to  "the  terri- 
tories relinquished  or  ceded  by  Spain,"  but  in  the  stipulation  above 
quoted  the  provision  is  confined  to  '"the  territories  ceded  to  the  United 
States,-"  among  which  were  the  Philippines. 

The  expression  'Srivil  rights  and  political  stiitus'-  ought  not  to  be 
interpreted  as  though  it  read  "' civil  and  political  rights."  Political 
status  is  the  bjise  on  which  political  rights  sbmd;  the  foundation  on 
which  are  erected  many  privileges,  benefits,  and  imnumities,  among 
which  are  political  rights.  There  is  a  difference  betwiHMi  the  political 
status  of  territory  and  the  iK)litical  sbitus  of  the  inhabitants,  but  the 
two  are  so  closely  relat(»d  as  to  be  interdependent.  It  is  manifest 
that  the  Treaty  of  Paris  (ISUS)  contemplated  and  provided  that  the 
political  stiitus  of  both  territory  and  inhabitants  of  the  islands  ceded 
to  the  United  States  •'shall  l)e  determined  by  Congress." 

The  treaty.  InMng  fornuilat(»d,  wjus  su})mitte(l  to  the  President,  who 
conununicated  its  provisions  to  the  Senate  for  advice  and  recommen- 
dation of  tin*  body  as  to  wh(»ther  or  not  the  proposed  treaty  should 
be  ratified  })y  th(>  Executive.  The  Senate  advised  that  the  President 
mtify  said  treaty,  and  thereupon  the  President  ratified  it.  By  this 
action  the  treaty-making  power  of  the  Unit(»d  Stat(*s  confinned  the 
provisions  of  said  treaty  that  the  political  status  of  the  islands  and 
their  inhal)itants  '•  shall  be  detcM-mined  by  the  Congress/'  and  to  the 
extent  of  the  authority  i)ossessed  by  the  treaty-making  power  of  this 
Grovernment  made  such  provisions  the  law  of  the  land.  Therefore, 
both  by  the  distribution  of  jxiwers  under  our  system  of  government 
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and  the  action  of  the  treaty-making  power,  it  devolves  upon  the  Con- 
gress to  determine  the  status  of  these  islands  and  their  inhabitants, 
including  tlie  rehitions  which  they  sustain  to  the  FedemI  Government 
of  the  United  States. 

The  Senate  did  not  confine  itself  to  recommending  the  mtification 
of  the  treaty.  In  connection  therewith  the  Senate  passed  the  follow- 
ing resolution: 

Resolved  by  the  Senate  and  Ifousc  of  Repreaeniativefi  of  the  United  States  of  America  in 
Ckmtjress  ussembledy  That  by  the  ratification  of  the  treaty  of  peace  with  Spain  it  is  not 
intended  to  inc()rj)orate  the  inhabitants  of  the  Philii)pine  Islands  into  citizenship  of 
the  Unite<l  Statet^,  nor  is  it  intended  to  permanently  annex  said  islands  as  an  integral 
part  of  the  territory  of  the  United  State?;  but  it  is  the  intention  of  the  United  States 
to  establish  on  said  islands  a  government  suitable  to  the  wants  and  conditions  of  the 
inhabitants^  of  naid  islands  to  prepare  them  for  local  self-KOvermnent,  and  in  due  time 
to  make  wwh  disposition  of  said  islands  as  will  best  promote  the  interests  of  the  citi- 
zens of  the  Unitt^ni  States  and  the  inhabitants  of  said  islands. 

The  inv^estigation  so  far  htus  proceeded  on  the  theory  that  the  sov- 
ereignty of  the  United  States  did  not  attach  to  the  Philippine  Archi- 
pelago until  the  treat}'  of  Paris  was  agreed  to  in  the  conference  and 
thereafter  nitified  and  exchanged.  In  the  opinion  of  the  writer  hereof, 
this  theory  is  not  correct,  and  the  United  States  will  l>e  placed  at  a  dis- 
advantage and  involved  in  unnecessarv  complications  hereafter  if 
such  theory  is  accepted. 

The  position  taken  by  the  American  Commission  at  Paris  (1898)  was 
that  the  sovereignty'  of  the  United  States  attached  to  the  Philippines 
when  Manila,  the  provincial  capitjil,  was  occupied  by  the  military 
forces  of  the  United  States  as  a  result  of  military  operations  by  which 
the  Spanish  sovereignty'  in  the  archipelago  was  overthrown.  This 
condition  was  a  sufficient  basis  of  good  title  for  the  United  States.  So 
long  as  the  United  States  continued  to  hold  and  occupy  the  islands 
neutral  nations  nuist  recognize  the  United  States  as  possessed  of  sov- 
ereignty thereover.  As  was  said  by  the  United  States  Supreme  Court 
with  regard  to  territory  subjected  to  militarv  oc*cupation  during  the 
war  with  Mexico: 

It  is  true  that  when  Tampico  ha<l  l)een  captured  and  the  state  of  Tamaalipas  sub- 
jugated other  nations  were  l)ound  to  rt»gar<l  the  country,  wliile  our  possession  con- 
tinue<l,  iw  the  territory  of  the  United  States  and  to  respect  it  as  such;  for  by  the  lawB 
and  usi^Je^^  of  nations  couiiuest  is  a  valid  title  while  the  victor  maintains  the  excla- 
sive  iM).Msession  of  thecoiKiuertMl  country.  *  *  *  As  regarde<l  by  all  other  nations, 
it  was  11  part  of  the  Uniteil  States,  and  l>elonged  to  them  as  exclusively  as  the  terri- 
tory iiu^liKled  in  our  established  Iwundaries;  but  yet  was  not  a  part  of  the  Union. 
(Fleming:  /.  J*;igt»,  18  How.,  G15.) 

At  the  time  of  the  iwace  conference  in  Paris  in  1898,  all  the  rights 
of  Spain  in  Porto  Rico,  Guam,  and  the  Philippines  had  not  l>een  oblit- 
enited.  Tii(>  sovereignty  of  Spain  over  these  islands  had  Ixjen  displaced 
and  suspended,  but  the  Spanish  Oovernment  and  sovereignty  elsewhere 
had  not  been  destroyed.     The  rights  of  the  United  States  in  said 
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islands  were  those  of  a  belligerent;  the}'  arose  from  possession  and 
were  dependent  upon  the  ability  to  maintain  that  possession.  Under 
the  doi'trine  of  postliminy  the  sovereignty  and  rights  of  Spain  would 
become  .supi»rior  to  those  of  the  United  States,  if  by  any  means  Spain 
again  came  into  possession  of  an\^  portion  of  said  territory.  The 
American  Commission,  therefore,  required,  as  a  condition  precedent 
to  a  peace,  that  Spain  surrender  this  right  of  repossession  and  assume 
toward  the  islands  mentioned  the  same  position  as  was  oi*cupied  by  the 
other  nations  of  the  earth.  In  short,  the  treaty  of  Paris  (1898)  con- 
-firmed  the  rights  of  the  United  States  instead  of  creating  them. 

If  the  foregoing  views  are  correct,  it  would  seem  to  follow  that  the 
relations  of  the  islands,  affected  by  the  treaty,  to  the  Federal  Govern- 
ment of  the  United  States,  including  the  Constitution  thereof,  remained 
the  siune  after  the  nitification  of  the  treaty  as  they  were  l>efore;  that 
is  to  say,  the  relations  are  thosi^  of  territory,  the  conquest  of  which 
has  lK»en  lu^complishcd. 

If  it  is  contended  that  the  treat}"^  with  Spain  is  to  be  interpreted  80 
as  to  create  a  changed  condition  in  the  relations  theretofore  sustained 
bj'  the  territory  of  said  islands  to  the  Federal  Government  of  the 
United  States,  who  is  competent  to  declare  the  proper  interpretation  ? 
Primarily  the  controversy  lies  between  the  territory  itself,  and  the 
inhabitants  in  their  associated  or  collective  capacity,  and  the  Federal 
Government  of  the  United  States.  The  territory  and  the  inhabitants 
come  to  the  Fedenil  Government  and  say:  By  the  treaty  3'ou  ai"e 
required  to  assume  toward  us  a  certain  relation.  The  rights,  privi- 
leges, and  imnumities  of  the  Federal  (xovernment  are  involved.  Its 
authority  over  said  territory,  considered  as  territory,  and  over  the 
inha)>itants,  considered  as  a  people,  is  challenged.  It  seems  manifest 
that  the  cjuestions  thus  presented  n)ust  )w  referred  to  the  ix>litical 
branch  of  the  (rovernment.  The  judicial  branch  is  without  jurisdic- 
tion over  the  imrties  to  the  controvei^sy  or  the  sul)ject-matt4>r.  Let 
us  sup])ose  that  the  territory  and  inha)»itants  constituting  the  Territory 
of  N(»\v  Mexico  were  to  go  into  court  and  insist  that  by  the  treaty  of 
peace  with  Mexico  the  relations  sustained  })y  them  t^)  the  Federal 
Government  was  that  of  a  Stat(>  of  the  Union.  Would  any  court 
undertake  to  judicially  determine  such  contention^ 

Questions  involving  the  relations  of  the  Federal  (rovernment  to  ter- 
ritory and  the  int4»rpr(»tation  of  treaties  affecting  the  rights  of  the  Fed- 
eral (rovernnH»nt  are  to  Ik?  determinc^d  by  the  political  linmch;  and 
that  branch  having  determined  the  (juestions,  the  determination  is 
binding  uix)n  the  courts  when  they  are  called  upon  to  det<»rniine  ques- 
tions as  thcv  arise  upon  a  claim  of  rigiit  asserted  by  an  individual  or 
asso(*iation  caimbic  of  maintaining  a  proceeding  in  court.  For  exam- 
ple, let  us  consider  that  a  ijuestion  hiis  arisen  as  to  our  national  lx>und- 
aries.     The  determination  of  a  question  of  national  boundary  by  the 
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political  branch  is  binding  upon  the  judicial  branch.  The  interpreta- 
tion of  a  treat}'  establishing  a  boundary  made  by  the  political  branch 
is  binding  upon  the  courts.  Questions  of  boundaries  belong  to  our 
foreign  relations,  and  as  such  are  to  be  dealt  with  by  the  political 
branch  of  the  Government. 

In  Williams  v.  Suffolk  Insurance  Company  (13  Pet.,  415),  the  court 
say  (420): 

And  can  there  bo  any  doubt  that  when  the  executive  branch  of  the  Government, 
which  is  charjjje*!  with  our  foreign  relations,  shall  in  it«  correspondence  with  a  foreign 
nation  assume  a  fact  in  reganl  to  the  sovereignty  of  any  island  or  country,  it  is  con- 
clusive on  the  judicial  department?  And  in  this  view  it  is  not  material  to  inquire, 
nor  is  it  the  province  of  the  court  to  determine,  whetlier  the  executive  be  right  or 
wrong.  It  is  enough  to  know  that  in  the  exercise  of  his  constitutional  functions  he 
has  decided  the  question.  Having  done  this  untler  the  responsibilities  which  belong 
to  him,  it  is  obligatory  on  the  people  and  Government  of  the  Union. 

If  this  were  not  the  rule,  cases  might  often  arise  in  which,  on  the  most  important 
questions  of  foreign  jurisdicrtion,  there  would  be  an  irreconcilable  difference  l)etween 
the  executive  and  judicial  departments.  By  one  of  these  departments  a  foreign 
island  or  country  might  ]ye  considered  as  at  peace  with  the  United  States;  whilst  the 
other  would  consider  it  in  a  State  of  war.  No  well-regulate<l  government  has  ever 
8anctione<l  a  principle  so  unwise  and  so  destructive  of  national  character. 

In  Foster  &  Elain  /'.  Neilson  (2  Pet.,  253)  the  court  say  (309) 
(Marshall,  Ch.* J.): 

After  these  acts  of  novereign  power  over  the  territory  in  dispute,  asserting  the 
Americ3in  construction  of  the  treaty  by  which  the  Government  claims  it,  to  maintain 
the  opposite  construction  in  its  own  courts  would  certainly  be  an  anomaly  in  the  his- 
tory and  practict^s  of  nations.  If  those  departments  which  are  intnisteil  with  the  for- 
eign intercourse  of  the  nation,  which  assert  and  maintain  iU*  interests  against  foreign 
powers,  have  unfMiuivocally  assertctl  its  rights  of  dominion  over  a  country  of  which 
it  is  in  possession,  and  whii^h  it  claims  under  a  treaty;  if  the  legislature  lias  acted  on 
the  constniction  thus  a.sserte<l,  it  is  not  in  its  own  courta  that  this  construction  ia  to 
be  denie<l.  A  (jueHtion  like  this  resixK'ting  the  boundaries  of  natitms  is,  as  has  been 
truly  sai<1,  mon;  a  political  than  a  legal  questi(m;  and  in  its  discussion  the  courts  of 
every  country  must  nrsi»et!t  the  pronounced  will  of  the  legislature.  Had  this  suit 
been  inr*titute<l  imincHliately  after  the  {lassage  of  the  act  for  extending  the  boundary 
of  Louisiana  (*ould  the  Spanish  construction  of  the  treaty  of  St.  Ildefonso  have  been 
maintaine<17  Could  the  plaintiff  have  insisted  that  the  land  did  not  lie  in  Louisiana, 
but  in  West  Florida;  that  the  occupation  of  the  country  1»y  the  United  States  was 
wrongful,  and  that  his  title  under  a  Spanish  grant  must  prevail,  l)ecau8e  the  acts  of 
Congretss  on  the  .subject  were  founded  oh  a  mis<;onstruction  of  the  treaty?  If  it  be 
said  that  this  statement  does  not  present  the  question  fairly,  because  a  plaintiff 
admits  the  authority  of  the  court,  let  the  parties  be  changed.  If  the  S|)anish  grantee 
had  obtaintMl  iM)sse8sion  wj  as  to  be  the  defendant  would  a  court  of  the  United 
States  niaintjiin  his  title  under  a  Spanish  grant,  ma<le  subsequent  to  the  acquisition 
of  Ix)uisiana,  singly  on  the  [>rinciple  that  the  Spanish  construction  of  the  treaty  of 
St.  Ildefonso  was  right  and  the  American  constniction  wrong?  Such  a  decision 
woulii,  we  think,  have  subverted  thase  principles  which  govern  the  relations  between 
the  U^islative  and  judicial  de{)artmentM  an<l  mark  the  limits  of  each. 

In  United  States  t\  Arredondo  ((>  Pet.,  6U1)  the  court  say  (711): 

This  court  did  not  deem  the  settlement  of  boundaries  a  judicial,  but  a  political, 
question — that  it  was  not  its  duty  to  lead,  but  to  follow,  the  action  of  the  other 
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departmental  of  the  Government;  but  when  individual  rights  depended  on  national 
boundarit^H,  "the  judiciary  in  not  that  department  of  the  Ciovemment  to  which  the 
assertion  of  it«  int(>n>slH  against  fort»ign  iK)wer8  in  ironfided,  and  ita  duty  commonly 
Ls  to  <lei'idi'  upon  in<lividual  rijrhtti  ai'cording  to  tliotie  principIcH  which  the  political 
departments  of  tlie  nation  have  estal)li8ho<l."  *'  If  the  course  of  the  nation  has  been 
a  plain  one  it«  c<jurts  would  hw^itate  to  pronounce  it  erroneous."  "We  think,  then, 
however  individual  judges  might  construe  the  treaty  of  St.  Ildefonso,  it  is  the  prov- 
ince of  tlie  court  to  conform  its  decisions  to  the  will  of  the  legislature,  if  that  will 
has  been  clearly  expressed."     (2  Pet,  307.) 

In  (TJircia  v.  Loo  (12  Pet.,  511)  the  court  say  (516): 

The  question  of  lx)undary  1)etween  the  United  States  and  Spain  was  a  question  for 
the  political  departments  of  the  Government;  that  the  legislative  and  executive 
branches  having  deciiUni  this  question  the  courts  of  the  United  States  were  bound  to 
regard  the  boundary  <letennine<l  ujwn  by  them  as  the  tnie  one. 

In  tho  opinion  of  the  Supreme  Court  in  the  case  of  Jones  v.  United 
States  (137  U.  S.,  202),  written  by  Mr.  Justice  Gray,  the  law  is  thus 
stated: 

Who  is  the  sovereign  de  jure  or  de  facto  of  a  territory  is  not  a  judicial,  but  a  politi- 
cal, (jui^stion,  the  determination  of  whicli  by  the  legislative  an<l  executive  departments 
of  any  government  conclusively  binds  the  judges  as  well  as  all  other  otiicers,  citizens, 
and  subje(*ts  of  that  government.  This  principle  has  always  lK»en  upheld  by  this 
court,  and  has  lMH.»n  attimie<l  under  a  great  variety  of  (rinrumstances.  (Gelson  v, 
Hoyt,  ^  Wheat.,  24(5,  :J24;  U.  S.  r.  Palmer,  3  Wheat.,  610;  The  Divina  Pastora,  4 
Wheat.,  52;  FosU^r  i\  Neilson,  2  Pet.,  23:^,  307,  309;  Keane  r.  McDonaugh,  8  Pet,  308; 
Gan-ia  r.  Uh»,  12  Pet.,  oil,  520;  Williams r.  Insurance  Co.,  13  Pet.,  415;  U.  S.  v.  Yorba, 
1  Wall.,  412,  423;  U.  S.  r.  Lynde,  11  Wall.,  632,  (WS. )  It  is  (Hjually  well  settled  in 
England.  (The  Pelican,  F>lw.  Adm.  Ap[Kind.  1).;  Taylor  r.  Itoclay,  2  Sim.,  213; 
Emi)eror  of  Austria  v.  Day,  3  De  Gex,  F.  &  J.,  217,  221,  2.33;  liepublic  of  Peru  v, 
Peruvian  (iuano  Co.,  .36  Cli.  Div.,  489,  497;  Kepublic  of  Peru  ?•.  Dn\vfus,  :^  Ch.  Div., 
356,  359.)  *  *  *  All  courts  of  justice  art?  Ixmnd  to  take  judicial  notice  of  the 
territorial  extent  of  the  juriwliction  exercise^l  by  the  government  whose  laws  they 
atlminister,  or  of  its  rwogiiitioii  or  denial  of  the  sovereignty  of  a  foreign  power,  as 
ap|>earing  from  the  public  acts  of  the  k»gislatun»  and  executive,  although  those  acts 
are  not  formally  put  in  evidence,  nor  in  acconl  with  the  pleailings.  ( V.  S.  r.  Keynes, 
9  How.,  127;  Kennett  r.  ChamlK'rs,  14  How.,  38;  lloyt  r.  Russt^ll,  117  V.  S.,  401,  404, 
6  Sui».  Ct.  Kp.,  881 ;  Coff(H»  r.  (iroover,  123  V,  S.,  1,  8  Sii[).  (^t.  Rep.,  1 ;  State  r.  Dun- 
well,  3  K.  I.,  127;  State  v.  Wagner,  61  Me.,  178;  Taylor  r.  Barclay,  ami  Emperor  of 
Austria  r.  Day,  above  cite<l;  1  (Jreenl.  Kv.,8ec.  6. ) 

In  the  case  of  th(»  »Iainos(f.  Swan  (50  Fed.  Kop.,  110)  tho  court  say: 

As  our  (lovernment  is  conntituted,  the  President  and  Congress  an*  ve8te<l  with  all 
the  responsihility  and  i>owers  of  the  Government  for  determination  of  questions  as 
to  the  niaintenan<"e  and  extension  of  our  national  dominion.  It  in  not  the  province 
of  the  courts  to  partici|>iite  in  the  discussion  or  decision  (»t  these  (|iiestions,  for  they 
art*  of  a  i>olitical  nature  an<l  n(»t  ju<licial.  The  Conjjress  and  the  President  having 
assuniiMl  juris<liction  and  sovereignty,  and  having;  made  declarations  and  assertiona 
as  to  the  extent  of  our  national  authority  and  dominion  alM>ve  in<licatiHl,  *  ♦  * 
all  the  iMM>plc  ami  courts  are  lM>und  by  such  jrovernmeiital  acts,  <lecIaration8,  and 
assiTtions,  *  *  *  and  the  r(*s{Kmsil>ility  of  maintaining  the  national  authority 
within  the  iKmndaries  so  lixtMl,  and  to  the  extent  Jiswrtcsl  hy  the  exiM-utive  and  leg- 
slative  authority  against  foreign  govenniients,  h*sts  with  the  exe<:utive  and  legialAr 
tive  branches  of  the  Government. 
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In  Floming  et  al.  v,  Paj^e  the  court  say  (9  How.,  616): 

Hilt  tlu»  iMHindarii's  <»f  the  Tniteil  States,  an  tlu\v  oxintcMl  wlu'ii  war  was  declared 
agaiuHt  Mexico,  were  not  oxt.ende<l  by  the  (roiKiiiest,  nor  eoiild  tliey  Ikj  n»jriilated  by 
the  varying  incidents  of  war  and  Ix^  enlargetl  or  dimini8he<i  as  the  armies  on  either 
side  advanced  or  retrt»ate<l.  Tliey  n»mainc»d  unchanged.  And  every  place  which 
was  out  of  the  limits  of  the  Unite<l  States,  (w  previously  eHablwhed  by  the  ])olitical 
nuUumties  of  the  Government ^  teas  still  foreign. 

If  the  views  hereinbefore  expressed  are  correct,  it  follows  that — 

1.  The  treaty-making  power  of  the  United  States  is  without 
authority'  to  estiiblish  the  relations  to  the  Federal  Government  of  the 
United  States  to  be  sustiiined  by  territory  and  inhabitants  acciiiired 
by  conquest. 

2.  The  treaty -making  power  in  the  instance  of  the  lat«  treaty  with 
Spain  did  not  attempt  to  fix  said  relations,  but  expressly  provide<l 
that  such  relations  should  be  determined  ))y  Congress. 

3.  If  any  (question  exists  jis  to  the  relations  now  sustained  by  the 
territory'  of  the  Philippine  Islands  to  the  Federal  Government  of  the 
United  States,  such  question,  since  it  involves  the  right.s  of  the  Fed- 
eral Government,  nuist  be  resolved  b}'  the  political  bnmch  and  is  not 
subject  to  the  judicial  bnmch. 

4.  The  territorv  of  the  Philippine  Islands  being  hostile  ))y  i*eason 
of  the  insurrections  therein,  such  territory  and  its  inhabitants  are 
there!)}'  brought  within  the  goveming  authority  of  the  war  powers  of 
the  nation,  the  exercise  of  which  said  powers  is  regulated  by  the  laws 
of  war  and  not  by  constitutional  provisions,  legislative  enactments,  or 
treaty  stipulations  int^Mided  to  provide  for  the  conditions  of  [)eace. 


War  Department, 
Washington^  January  28y  190S. 
Sir:  Referring  to  your  several  communications  in  re8i)ect  of  a  numl)er  of  suits 
instituted  in  tlie  Federal  courts  of  the  United  States  to  recover  amounts  paid  to  the 
government  of  the  Philippine  Islands  as  duties  on  imports  into  and  exports  from 
the  territory  of  said  inlands,  pennit  me  to  call  your  attention  to  the  inclosed  copy  of  a 
report  by  the  law  officer,  Division  of  Insular  Affairs,  on  "The  riglit  of  the  govern- 
ment of  the  Philippine  Islands,  instituted  by  the  President  of  the  United  States,  to 
r^date  comnienrial  intercourse  with  the  archipelago,  and,  as  an  incident  to  such  regu- 
lation, to  im[)()8e  import  and  export  duties."  This  report  sets  forth  the  views  and 
reasons  thtTofor  pun?uant  to  which  said  import  and  export  duties  were  collected. 

The  qu(;.stions  as  to  time  and  amount  of  payment,  character  of  goods,  place  of 
origin,  etc.,  involveil  in  said  (iases  have  been  referred  to  the  local  authorities  in  th<i 
Philippines  for  information  in  regard  thereto.  Upon  receipt  thereof  you  will  be 
further  a<lvih»e<l. 

Very  respectfully, 

Elihu  Root, 
The  Attouney-Genkral,  Secretary  of  War. 


APPENDIX  A. 


[Section  5.  Chapter  3, 12  United  States  Statutes  at  Lar^e,  pa^e  257,  act  of  July  IS.  1861.] 

Skc.  5.  And  he  it  further  enacted ^  That  whenever  the  President,  in  piireiuuice  of  the 
provisions  of  the  second  section  of  the  act  entitled  **An  act  to  provide  for  calling 
forth  the  militia  to  execute  the  laws  of  the  Union,  suppress  insurrections,  and  repel 
invasions,  and  to  repeal  the  act  now  in  force  for  tliat  purpose,**  approved  February 
twenty -eight,  seventeen  hundre<l  and  ninety-five,  shall  have  called  forth  the  militia 
to  suppress  combinations  against  the  laws  of  the  United  States,  and  to  cause  the  laws 
to  be  duly  exeinited,  and  the  insurgents  shall  have  faileil  to  dis[)er8e  by  the  time 
directed  by  the  President,  and  when  said  insurgents  claim  to  act  under  the  authority 
of  any  State  or  States,  and  such  claim  is  not  disclaimed  or  repudiate<l  by  the  persona 
exercising  the  functions  of  government  in  such  State  or  States,  or  in  the  part  or 
parts  thereof  in  which  said  combination  exists,  nor  such  insurrection  suppressed  by 
said  State  or  States,  then  and  in  such  case  it  may  and  shall  be  lawful  for  the 
President,  by  proclamation,  to  declare  that  the  inhabitants  of  sut^h  State,  or  any  aeo- 
tion  or  part  thereof,  where  such  insurrection  exists,  are  in  a  state  of  insurrection 
against  the  United  States;  an<l  thereupon  all  conunercial  intercourse  by  and  l)etween 
the  same  and  the  citizens  thereof  and  the  citizens  of  the  rest  of  the  United  States 
shall  cease  and  l>e  unlawful  so  long  as  such  condition  (»f  hostility  shall  continue;  and 
all  goods  and  chattels,  wares  and  merchandist*,  ccnning  from  said  State  or  section  into 
the  other  parts  of  the  Unite<l  States,  and  all  prcM-etnling  to  such  State  or  section,  by 
land  or  water,  shall,  together  with  the  vessel  or  vehicle  conveying  the  same,  or  con- 
veying perwms  to  or  from  such  State  or  se<*tion,  be  forfeite<l  to  the  UnitcMl  States: 
Provided^  honever,  That  the  President  may,  in  his  dis<rrctio!i,  license  and  permit 
commercial  inter(X)urse  with  any  such  jwirt  <»f  siiid  State  or  section,  the  inhabitants 
of  which  are  so  declare^l  in  a  state  of  insurrwtion,  in  such  articles,  and  for  such 
time,  and  by  such  persons,  iw  he,  in  his  disi!retion,  may  think  most  conducive  to 
the  public  interest;  and  such  intercourse,  so  far  jus  by  liim  licensecl,  shall  be  con- 
ducted an<l  carrie<l  on  only  in  pursuanct*  of  rules  and  ri^gulations  pn»scril>eil  by  the 
Secretary  of  the  Treasury.  And  the  Si»cretary  of  tlu^  Trea.sury  may  apiwint  such 
officers  at  places  where  officers  of  the  customs  are  not  now  auth<^rize(l  by  law  as  may 
be  neciltMl  to  carry  into  effwt  such  lii-enses,  rules  and  regulations;  and  officers  of  the 
customs  and  other  olHcrers  shall  receive  for  servict^s  under  this  section,  and  under 
said  nilt^  an<l  regulations,  such  fees  and  com|)ensation  as  art?  now  allowed  for  simi- 
lar servicer  under  other  j)n)vision8  of  law. 

[Sections  »  and  <i.  chapter  112;r.  \\\  UnitCHj  States  Statuti's  at  Iafkc.  pjipcs  :{7H,377,  act  of  July  2, 1864.] 

Sec.  5.  And  f*e  it  further  ennded.  That  whenever  any  part  of  a  loyal  state  shall  be 
under  the  control  of  insurgenti^,  or  shall  l>e  in  dangerous  proximity  to  places  under 
their  contn)l,  all  commercial  intercourse  therein  and  therewith  shall  Ih»  subject  to 
the  same  prohibitions  and  conditions  as  are  cn'ate<l  by  the  said  acts,  as  to  such  inter- 
course IxjtwtHiu  loyal  and  insur reactionary  states,  for  such  time  and  to  suc^h  extent  as 
shall  from  time  to  time  lK»come  ntM-essary  to  prote<'t  the  [niblic  interests,  and  be 
directed  by  the  Secretary  of  the  Treasury,  with  the  approval  of  the  President 
262 
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Sbc'.  6.  And  be  it  furUm  eimded.  That  so  much  of  the  fifth  section  of  the  act 
approved  May  twenty,  ei^litcen  hundreil  and  sixty-two,  and  the  fourth  section  of 
the  act  approviHl  March  twelve,  eighteen  hundred  and  sixty-three,  as  dipettts  the 
manner  of  (listributing  fines,  penahies,  and  forfeitures,  is  hereby  repealed,  and  that, 
in  lieu  of  the  distribution  thereby  <lirected  to  be  made  to  informers,  collectors,  and 
other  officers  of  the  customs,  the  court  det^reeing  condemnation  may  award  such 
compensation  to  customs-oflScers,  informers,  or  other  persons,  for  any  service  con- 
necttnl  then'with,  as  will  tend  to  promote  vigilance  in  protecting  the  public  interests, 
and  as  shall  bt^  just  and  etiuitable,  in  no  (»se,  however,  to  exceed  the  aggregate 
amount  heretofore  dire<*ted  by  the  said  fifth  setrtion. 

[I'Tochimatioii  daUnl  Au^iuit  Iti,  1861,  IahucmI  by  Utc  PrcHideiit  panuant  to  toiid  act  of  July  13, 1861. 
Seo  12  United  StaU»8  Statutes  at  Large,  page  12«2.] 

By  the  President  ok  the  United  States  ok  America. 

a  proclamation. 

Whereas,  on  the  fifteenth  <lay  of  April,  eighteen  hundred  and  sixty-one,  the 
President  of  the  United  States,  in  view  of  an  insurrection  against  the  Laws,  Consti- 
tution, and  Goveniment  of  the  United  States,  which  hail  broken  out  within  the 
States  of  South  Carolina,  Cieorgia,  Alabama,  Florida,  Mississippi,  Ix)uisiana  and 
Texas,  an<l  in  pursuance  of  the  i)iV)vi8ions  of  the  act,  entitle<l  "An  Act  to  provide 
for  calling  forth  the  militia  to  execute  the  laws  of  the  Union,  suppress  insurrections, 
and  rei)el  invasions,  and  to  rei)eal  the  act  now  in  force  for  tliat  purpose,"  approved 
February  twenty-eight,  8(?venteen  hundni<l  an<l  ninety-five,  did  call  forth  the  militia 
to  suppress  said  insurrection,  and  to  cause  the  laws  of  the  Union  to  Ije  duly  executed, 
and  the  insurgents  have  failed  to  disperse  by  the  time  directeil  by  the  President; 
and,  whereas,  such  insurrection  has  since  broken  out,  and  yet  exists,  within  the 
States  of  Virginia,  North  Carolina,  Tennessee,  and  Arkansas;  and,  whereas,  the 
insurgents  in  all  the  said  States  claim  to  act  under  the  authority  thereof,  and  such 
claim  is  not  <lisclaime<l  or  repudiate<l  by  the  persons  exercising  the  functions  of 
government  in  such  State  or  States,  or  in  the  part  or  parts  thereof  in  which  said 
combinations  exist,  nor  has  such  insurrection  been  suppressed  ])y  said  States: 

Now,  therefore,  I,  Abraham  Lincoln,  President  of  the  United  States,  in  pursuance 
of  an  a(!t  of  Congress,  approve<l  July  thirteen,  eighteen  hundred  ami  sixty-one,  do 
hereby  declare  that  the  inhabitants  of  the  said  States  of  Gei>rgia,  South  Carolina, 
Virginia,  North  Carolina,  Tennessee,  Alabama,  l^misiana,  Texas,  Arkansas,  Mis- 
sissippi, and  Florida,  (except  the  inhabitants  of  that  ixart  of  the  State  of  Viiiginia 
lying  west  of  the  Alleghany  nnnrntains,  and  of  such  other  parts  of  that  State  and  the 
other  States  hcreinlH»fore  nainiMl  as  may  maintain  a  loyal  adhesion  to  the  Union  and 
the  CV)nstitution,  or  may  l>c,  from  time  to  time,  tKrupied  and  controlleil  by  forces  of 
the  U^nite<l  States  engaged  in  thedisjK'rsion  of  s;iid  insurgents)  are  in  a  state  of  insur- 
rection against  the  UnitiMl  States,  and  that  all  commenrial  intertrourse  l>etween  the 
same  an<l  the  inhabitants  thereof,  with  the  exc*eptions  aforesaid,  and  the  citizens  of 
other  States  iin<l  other  parts  of  the  Unitinl  States  is  unlawful,  and  will  remain  unlaw- 
ful until  such  insurnn'tion  shall  <;ease  or  has  lxH.*n  suppressed;  that  all  goods  and 
chattels,  wares  and  merchandise,  coming  from  any  of  said  States,  with  the  excep- 
tions aforesj4i<l,  into  other  parts  of  the  Unite<l  States,  without  the  special  license  and 
permission  of  the  President,  through  the  Secretary  of  the  Treasury,  or  proceeding 
to  any  of  said  States,  with  the  exceptions  aforesaid,  by  land  or  water,  together  with 
the  vessi»l  or  vehicle  conveying  the  same,  or  conveying  persons  to  or  from  said  States, 
with  said  exceptions,  will  l)e  forfeited  to  the  United  States;  and  that  from  and  after 
fifteen  days  from  the  issuing  of  this  pnKrlamation,  all  ships  and  vessels  l)elonging  in 
whole  or  in  jKirt  to  any  citizen  or  inhabitant  of  any  of  said  States,  with  said  ezcep- 
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tioiifl,  foiincl  at  f<ea,  or  in  aiiy  [lortof  the  United  Staten,  will  bo  forfeited  to  the  United 
Statets;  and  I  here}>y  enjoin  upon  all  <li8trict  attomevH,  maralials,  and  officen  of  the 
revenue  and  of  the  military  and  naval  fr>rce8  of  the  IJniteil  States  to  be  vigilmnt  in 
the  execrutiou  of  tmd  act,  and  in  the  enforcement  of  the  penalties  and  forfeitnFn 
imponed  or  declared  by  it ;  leaving  any  jMirty  who  may  think  himself  aggrieved  thereby 
to  his  application  to  the  Secrt»tary  of  the  Treasury  for  the  remission  of  any  penalty  or 
forfeiture,  which  the  said  Secretary  is  authorized  by  law  to  grant  if,  in  his  judgment, 
the  siKHnal  circumstances  of  any  <»«»  shall  require  such  remission. 

In  witness  whereof,  I  have  hereunto  set  my  hand,  and  caused  the  seal  of  the 
Unitcnl  States  to  Iw  affixe<l. 

Done  at  the  City  of  Washington,  this  sixteenth  day  of  August,  in  the  year  of  our 
r>ord  eighteen  hundred  and  sixty-one,  and  of  the  Independence  of  the 
[L.  S.J     {^T,jjj^»^j  States  of  America  the  eighty-sixth. 

Abraham  Lincx)Ln. 

By  the  President: 

W I  LLi  A  M  H .  Sew  A  r  d,  Secreta  ri/  of  Htaie. 

[Prochunatiou  iIhIimI  April  2, 1863,  ii-wucHl  by  the  I'rcsldunt,  exU>ii(liiig  the  restrictions  on  commercial 
intorcourso,  iiuthorizc<l  by  act  of  July  13,  18I>1,  over  certain  <1istricUs  affeftcd  by  the  insurrection  in 
the  late  rcl>elllouM  States,  which  were  exempted  from  su<?h  restrictions  by  the  proclamation  of 
August  16,  1H61.    See  13  United  States  Statutes  at  I^rge,  pages  730,  731.] 

By  tiik  Presidknt  ok  thk  United  States  of  America: 

A    IMMK'LAMATION. 

Whcn^as,  in  pursuanctj  of  the  act  of  congress,  approved  July  13,  1861,  I  did,  by 
Proclamation  date<l  August  10,  1861,  de<'lare  that  the  inhahitants  of  the  States  of 
Georgia,  South  Carolina,  Virginia,  North  Carolina,  Tennessee,  Alalmma,  Ix>uisiana, 
Texas,  Arkansas,  Mississippi,  and  Florida,  (except  the  inhabitants  of  that  part  of 
Virginia  lying  west  of  the  Alleghany  mountains  and  of  such  other  parts  of  that  state 
and  the  other  states  hereinl)efore  naminl  as  might  maintain  a  legal  adhesion  to  the 
Unirm  and  Constitution,  or  might  Ik*,  from  time  to  time,  occupie*!  and  I'ontroUed  by 
forces  of  the  United  States  engaged  in  the  dis|H'rsion  of  said  insurgents),  were  in  a 
state  of  insurre<t ion  against  the  Unite<l  States,  an<l  that  all  commercial  intercourse 
l)etween  the  Sitme  and  the  inhahitants  thereof  with  the  exceptions  aforesaid,  and  the 
citizens  of  other  states  an<l  c>ther  oart**  of  the  Unite*!  States  was  unlawftil,  an<l  would 
remain  unlawful,  until  such  insurrection  should  cerise  or  he  suppressed,  and  that  all 
gcxKla  an<l  (chattels,  wari^s  an<l  merchandise,  <'oming  from  any  of  said  statt»s,  with  the 
exceptions  aforesaid,  into  other  jMirts  of  the  United  States,  without  the  license  and 
permission  of  the  President,  through  the  Secretary  of  the  Tn»asury,  or  proceeding  to 
any  of  said  States,  with  the  exceptions  aforesai<l,  hy  land  or  water,  t^igether  with 
the  vessel  or  vehicle  conveying  the  same  to  «)r  fnjm  sai<l  states,  with  the  exceptions 
afoH'said,  wouhl  Ik*  forf^'ited  to  the  Unite<l  States. 

And  whereas,  experieui-e  has  shown  that  the  exceptions  made  in  and  by  said 
PnM'lamation  emharrass  the  due  enforcement  of  said  art  of  July  13,  1S(>1,  and  the 
proi>er  n'gulatitm  (»f  tluM-onimercial  intercoursi'  authorized  l>y  siii<l  act  with  the  loyal 
citizens  of  said  states: 

Now,  therefon*,  I,  Ahrahain  Lincoln,  Presi<lent  of  the  UnitiMl  States,  do  hereby 
revoke  the  siiid  excepti<ms,  an<l  dwlare  that  the  inhabitants  of  the  Statics  of  Geoi^gia, 
South  Can)lina,  North  Carolina,  Tennt»ss<H',  Alabama,  I^Miisiana,  Texas,  Arkansas; 
Mississipi)i,  Florida,  an<l  Virginia,  (ext*ept  the  forty-eight  <'ounties  nf  Virginia  deeig- 
nate<l  as  West  Vir/mia,  an<l  except,  also,  the  jM^rts  of  New  Orleans.  Key  West,  Port 
Royal,  ami  IVaufort  in  North  Car<jlina, )  are  in  a  state  of  insurrtntion  against  the 
Unite<i  States,  ami  that  all  c<^nnnercial  inten-ourse  not  licensitl  and  conducted  aa 
provideil  in  said  act  l>etween  the  said  states  and  the  inliabitants  thereof,  with  the 
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exceptionfl  afore«taid,  and  tlie  citizens  of  other  States  and  otlier  parts  of  the  United 
States,  is  unlawful,  and  will  remain  unlawful,  until  such  insurrection  shall  cease  or 
has  l)een  suppressed,  and  notice  thereof  has  been  duly  >?iven  by  proclamation;  and 
all  cotton,  tobacco,  and  other  products,  and  all  other  goo<l8  and  chattels,  wares  and 
merchandise,  coming  from  any  of  said  States,  with  the  nxcreptions  aforesaid,  into 
other  parts  of  the  United  States,  or  pn)ceeding  to  any  of  said  States,  with  the  excep- 
tions aforesaid,  without  the  license  and  jiermission  of  the  President,  through  the 
Secretary  of  tlie  Treasury,  will,  together  with  tlie  vessel  or  vehicle  conveying  the 
same,  l)e  forfeite<i  to  the  United  States. 

In  witness  whereof  I    have  hereunto  set  my  hand  and  caused  the  seal  of  the 
Unite<l  States  to  be  affix eil. 

Done  at  the  City  of  Washington  this  si»cond  day  of  April,  A.  D.  eighteen  hundred 
and  sixty-three,  and  of  the  Independence  of  tlie  United  States  of  America 
*■  *    *"'     the  eighty-seventh. 

Abraham  Lincoln. 

By  tlie  President: 

William  H.  Seward,  ^Secretary  of  State. 


REPORT  ON  OBJECTIONS  MADE  BY  THE  REPRESENTATIVES  OF 
THE  HONOKONO  AND  SHANGHAI  BANKING  CORPORATION  TO 
ACT  NO.  53  OF  THE  PHILIPPINE  COMMISSION,  ENTITLED  '*AN 
ACT  TO  PREVENT  DISCRIMINATION  AGAINST  THE  MONET  OF 
THE  XTNITED  STATES  BT  BANKING  INSTITUTIONS." 

[Submitted  May  (*..  1901.    Cast'  No.  2«1I0,  Divi«ion  of  liiHular  Affnin*.  War  Dt'partnient,] 

Sir:  I  have  the  honor  to  ac^knowlcd^e  the  rereipt,  ])y  reference,  of 
a  conununiwition  addressed  to  you  by  Messrs.  Hopkins  &  Hopkins, 
counsel  for  the  Hongkong  and  Shanghai  Bankinjj  Corpomtion,  setting 
forth  certain  objections  to  act.  No.  53  of  the  Philippine  Commission, 
entitled  ""An  act  to  prevent  discriminating  against  the  money  of  the 
United  States  l)y  banking  institutions,''  together  with  your  re(|uest  for 
a  report  as  to  whether  said  act,  ^'if  imi)osed  l)y  the  legislature  of  a 
State  upon  corporations  exercising  ])anking  franchises  under  the  laws 
of  the  Stnte,  would  be  in  violation  of  the  customary  provisions  of  our 
State  constitutions." 

The  act  under  considemtion  is  as  follows: 

Act  No.  b'X 
AN  ACT  to  previ-nt  «lis<TiininatiiiK  against  the  money  of  the  Unlttil  StateH  by  tMiikhiK  instltiitionH 

By  nuthnrity  of  the  Pnn'uinU  (tf  the  (-nited  Stateif^  f*e  it  etiacted  hy  the  United  Statett 
Philippine  (hinmissionj  that: 

ShXTioN  1.  Kvery  l>ank  of  (leponit  in  tlie  Philippine  TslaiKln  nhall  ac<t»pt  deposita 
lM)th  in  th<'  ninnt'.y  of  the  TnittMl  States  and  in  Mexican  or  other  Itn-al  cnrren*'}*,  and 
nhall  honor  rht'ck.s  drawn  on  or  repay  Piich  deiKwitw  in  the  kin<l  of  money  in  which 
they  won'  nuule. 

Skc.  2.  A  willful  violation  of  the  requirement*?  of  this  act  whall  suhjeet  the  maua- 
j^er  or  ofiieer  of  tlie  l)ank  <*ati8invr  hucIi  violation,  or  taking  part  in  it,  to  a  punish- 
ment for  ea<'h  offenwe  hy  a  fine  of  not  more  than  $5, (KX),  or  by  impriHonment  for  not 
more  tlian  one  year,  or  botli,  in  the  disirretion  of  the  court. 
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Sec.  3.  Nothing  herein  contained  »hall  prevent  a  Iwink  or  ita  officers  from  declin- 
ing in  go(xl  faith  to  accept  depositH  so  small  in  amount  afl  to  Ije  unprofitable,  but  a 
discrimination  in  that  respect  between  Mexican  or  oUier  local  money  and  that  of 
the  United  States  sliall  be  deemed  to  be  a  violation  of  the  requirements  of  this  act 

Sb(\  4.  Tliis  act  shall  take  effect  on  its  passage. 

Enacted  November  28,  1900. 

The  objections  set  forth  hy  Messrs.  Hopkins  &  Hopkins  ai-e  as 
follows: 

1.  That  banks  doing  business  in  territory  aflfeoted  by  said  act  are, 
by  the  provisions  of  section  1,  deprived  of  their  property  without  due 
process  of  law. 

2.  That  the  provisions  of  section  1  impose  an  undm?  restriction  on 
the  rights  of  contract  possessed  by  the  bank. 

The  first  essential  to  a  correct  understanding  of  this  matter  i8  to 
find  out  the  purposes  of  the  Commission  in  passing  said  act,  and  the 
conditions  with  which  they  were  called  upon  to  deal.  The  report  of 
the  Taft  Philippine  Commission  to  the  Secretary  of  War,  dated 
November  30,  1900,  furnishes  the  desired  information.  (See  pp.  86- 
93.) 

From  said  report  it  appears  that  the  act  is  a  remedial  statute, 
intended  (1)  to  prevent  discrimination  against  the  currency  of  the 
United  States  and  (2)  to  remedy  an  evil  resulting  or  anticipated  from 
the  export  of  Mexican  silver  coins  from  the  Philippines  to  China. 

From  said  report  it  appears  that  the  necessity  which  oct^asioned  the 
adoption  of  the  act  complained  of,  and  others  of  a  similar  chai'acter, 
arose  from  the  following  condition  of  facts: 

The  Mexican  silver  dollar  or  peso  has  been  for  many  years  the  prin- 
cipal medium  of  exchange  in  the  Philippine  Islands.  The  American 
occupation  being  accomplished,  it  became  necessary  to  establish,  if 
possible,  a  fixed  ratio  ])ctween  American  money  and  the  prevailing 
currency,  and  to  provide  for  the  increased  demands  of  commerce  by 
increasing  the  volume  of  money  in  the  islands.  The  banks  recognized 
this,  and  on  August  19,  1898,  they  addressed  a  communication  to  the 
American  military  authorities  (in  which  the  Hongkong  and  Shanghai 
Banking  C^)rponition  joined)  setting  forth  these  necessities,  and,  as  a 
means  of  meeting  them,  recjuested  that  they  be  allowed  to  import 
Mexican  silv(*r  dollars  free  of  duty.  The  request  was  granted,  and 
the  military  government  cooperated  with  them  in  endeavors  to  increase 
the  money  supply  and  to  mainttiin  the  ratio,  suggested  by  the  banks, 
of  two  Mexican  dollars  for  one  American  dollar,  hy  depositing  in  said 
banks  ^,(KK),0(H)  of  Mexican  currency.  The  importation  of  Mexican 
coinage  duty  free  was  profitable  to  the  banks,  and  they  engaged  therein; 
but  the  maintenance  of  the  fixed  ratio  depriv<*d  them  of  opportunities 
for  securing  temporary  benefits  from  speculative  profits,  and  the  Com- 
mission report  that  said  banks  did  not  cooperate  with  the  military 
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^ovftrniiiprU  in  that  riiatter,  bat  left  th*'  iiiilitarv  lifovernmrnt  to  sustain 
that  Imrdeii  jiluiie*  The  only  meaLi.s  of  sitstaiining  the  i-utio  available 
to  the  military  government  was  to  establish  and  (constantly  replenish 
a  depi)sit  devoted  to  the  ex(4mnjLjfe  uf  Ameriean  nioni^v  for  Mt*xiean  at 
the  desired  ratio.  Liuking  the  hearty  cooperation  of  the  banks,  even 
this  means  waM  not  entirely  .sueeeHsful  under  the  extraordinary  eondi- 
tinns  existintr  in  the  Philippines*  The  task  was  scwjn  n'nd«n*ed  more 
diftieult  by  the  aetion  uf  the  banks  in  shipping  large  sums  of  Mexican 
dollar?*  to  China.  The  dcplonible  inU:!r national  eomplieations  arising 
in  China  and  the  advent  of  foreign  troops  eanse<l  an  int^reasrd  demand 
and  advanee  in  priee  for  Mexiean  coinage  in  that  country.  Therini[>on 
the  hanks  in  the  Philippines  exported  to  China  va«t  sums  of  such 
coinage  withdrawn  from  eirrulation  in  the  Philippines.  Regarding 
sneh  expt>rtations  the  Coimnisiiion  report  m  folio^vs  (pp.  bO-UU,  Kep. 
Nov.  30,  am): 

IMwi/rn  tiK^*J7t1i  4ay  of  AajiriiHit  i\nA  the  Int  iIhv  of  Novt'tntwr,  U*(K\  the  two  lumke 
affin^Hiihl  oxjwjrhHi  $2,0^7, TiOH,  iiiiil  Uie  *ii'pi,Hit  of  Mexican  iiifuicy  iH^lorij^iiiipr  t<»  the 
Go\'«mirieiit  in  tln>sc  twu  Imrikw  wiis,  iliinti|jr  that  Kinie  perifi^l,  tlcplctM  nearly  the 
Baiiie  amount.  Ttic  fI«>u(^koni?  ami  Slmn^hai  Banking  Cor  j>o  rat  ion  was  Ivy  fur  the 
mon*  active  in  tiiJH  hiiHiuesw  of  exportinj;  Mexii-an  money.  During  the  j^eriod  last 
fltated  it  ex|n*rtf^l  $l,9;i'i,(10(l,  luid  \he  Chartere<l  Bank  of  India,  AnMralia,  and  China 
exjHirtol  |l'j2,omi  BHween  tlie  17th  and  :ni*t  of  ()et/»U»r,  |I,:j]2,f>Wof  Mexican 
eurrt^ney  was  exjM>rte<i  hy  the  two  banki^  referred  to  and  hy  priviUe  t*]M'rnUt<irH.  In 
the  tfire*^  day?^  that  elapj^t^d  l*et wt'en  tli*"  |>nlili«iition  *if  the  jiri>|KiHe<l  legislation  |4at^ 
iugat^x  npon  the  ex|M>rt  of  ilexiiiin  d*dlurs  and  its  enactment  un  the  iL'th  day  *»f 
No%e!»dH*r,  #IJ^W,r>lM)  Mexican  ctirrenry  wa.H  exj»firt<?<l;  $.t(XI^(MX^  of  that  num  Inking 
ex|M)rt4^l  hy  the  Honukenir  and  Simnjrhai  Hanking  ('<ir|Miratioii,  ^irT(l,(XK)  hy  the 
Charten^l  Bank  uf  India,  Australia,  and  China,  and  the  remainder  hy  private 
Hpeciilator^, 

III  Di'tler  tn  .secure  [XJ.s??es8ion  of  as  iininy  Mexiean  <lnllars  as  {M>ssi- 
ble  and  dev^ite  tliein  to  their  own  pur|K>^ie,s,  the  hanks  adoi>ted  two 
rules.  The  first  rule  required  every  depositor  to  reduce  each  deposit 
to  Mexiean  rurreney.  The  etfeet  of  this  rule  was  (a)  the  depositors 
resorted  to  tiie  fund  of  Mexiains  provided  hy  thv  niilitiiry  ^^-tnernnient 
for  the  pur^iiJse  of  maintaining'  the  mtio,  and  tht'reliy  said  Mexiwms 
passed  {u  the  hurdvs  and  were  exjiorted;  (h)  the  eurri'iii-y  of  the  l^nitwl 
States  WHS  (list  rt^lited  in  the  minds  of  the  inhahitants  of  the  tslatids; 
((*)  the  burthji  of  niaintiiining  the  desired  mtio  wan  inereased.  The 
weeond  ruh'  i^etpiired  de|>ositorH  drawing  ai^unst  their  deposit^  in  the 
iMtnk  to  aeeept  jmynient  of  said  drafts  in  such  ciu*reney  as  the  hankH 
tendered.  Thi.s  enabled  the  hanks  to  exi>tirt  the  Mexican  dollars 
coming  into  tlieir  eu-stody  throu^di  the  ordinary  ehannels  of  f»usines8. 

To  correet  this  inereasing  evil  the  C'onimission  adopted  two  aets, 
i-equiring  the  payment  of  nalarieH  of  Government  employees  in  United 
States  money  and  the  other  imposing,'  a  duty  of  10  per  i-ent  on  Mi^x- 
ieati  silver  eoinaj^e  exported.  These  niea^ures  proving  iuadetpiate  the 
act  now  complained  of  wa«  adopted. 
13635—02- — 17 


i 


258 

It  18  well  c^tablinhed  that  liunks  and  Imiikiiijo:  in  the  United  State 
are  Huhject  t^j  le^'isliitivc  rcj^rutatiuii  and  controL     In  a  recent  ci**«e  the 
HiiprpiiH^  t*ourt  of  Kaiistus  say: 

Th<»  «iui»fltif>ii  with  us  Lm  whether  the  hanking  Imaint^^  18  of  such  a  character  afi  taj 
warrant  the  legislature,  in  tlie  exercisie  of  the  Stated  iM>liee  piwer,  to  impoee  reason- 1 
able  regulations  iip*n  i\n*  means  and  methoils  hy  whieh  it  ia  conducted.     There  are] 
many  occiHTiatioiiM  and  lini^i*  **f  private  buj<inei*8  which  the  leginbture,  in  the  exercise ( 
of  the  intenial  i>otk"e  iK»wer,  may  rightfully  regelate.     Tie<lnian,  in  hig  work  on 
LiniitatioMH  of  Police  Power  (p.  194),  myt^:   *'  It  will  prolmlily  not  he  disputes  I  that 
everyone  has  a  right  to  pnrsne  in  a  lawful  manner  any  lawful  eallinir  whie!i  he  may  i 
e»elcM-t.     The  State  r-an  neither  ronif>el  hirn  to  pursue  any  jiarticnlar  calling  nor  jin> 
hi  bit  him  from  engaging  in  any  lawful  l)usinej^,  pnivjde<l  he  does  so  in  a  lawful 
manner.     It  iw  equally  recogni/eil  n^  Uyond  di«|uite  that  the  State,  in  the  exennse 
of  iti^  jMjlice  jtower,  i(<,  m*  a  gerii-ml  proiMihition,  anthoriztHl  to  wuhject  all  rxi^npationa 
ti>  a  reaj^>nahle  regidation  when'ver  rt^ulation  it^  required  for  the  pnitertirm  of  pub- 
lic interesrti^  or  for  the  public  welfare.*' 


EnactUHMitfl  eontrtjlling  the  loaning  of  money  and  regnlatinj;  the  rate  of  interest' 
uiwtn  the  mnie  have  l»een  .nanctvimed  fr<tni  (he  earlieM  timw,  anil  the  nature  of  the 
biL^inciitH  done  hy  Imnkt*  in  dealing  m  money,  receiving  depoHit*"  for  Kafe-keeping,  dis- 
counting pajier,  and  loaning  money  is  such,  and  h  so  affectetl  with  a  jiublic  intereiet,  I 
a**  to  juHtify  reasonable  regulation  for  the  protection  of  the  |ieople, 

♦  *«*♦## 

A  well-knnwn  author  in  Vns  treat it**^  on  banking  uwes  the  following  langtsage:  **At 
iTimmon  law  the  right  of  lianking  [H^rtains  t»<pially  to  every  member  of  the  coni- 
nnmity.  It^n  very  exercise  can  lie  restricted  only  by  !egi**lative  enai-tment,  but  that 
it  legally  can  l)e  thus  re«tricteti  ha**  never  Irh^'Ij  «iUi»^tiom»<l/'  ( I  Morfl4%  Banks.  {  13.) 
The  same  i?nl>jeet  was  considered!  in  tlie  recent  case  of  t^tate  r.  Woo^lmanse  (N,  L>ak.^ 
4*t  N.  W.^  970 )p  where  it  wae  aiid  that  '*the  Unsinei^s  of  tianking^  by  re«*M»n  of  its 
very  intimate  relations  to  the  (i.^eul  affairs  of  the  jieople  and  the  rt^venues  of  the 
State,  is  and  ha^  ever  t>een  couhii lentil  a  pri>i>er  s\ihject  of  *'»aitrol  liud  striiily  within 
the  dipmain  id  the  intennil  i>olice  jiower  of  every  State.  As  a  matter  of  fact  we  have 
been  unable  to  find  an  authority — and  we  have  searehcil  ililigently—whirh  ha*!  ever 
questional  the  right  *d  the  legiKlature  in  the  exeni^H*  of  polire  power  to  regulate^ 
restrain,  and  govern  the  Imsint-^ifl  of  Uinkuig."  {  Blaker  et  al.  i\  Ho<m1,  53  Kans*» 
49^J  (1H94);  'M  Pac.  Itep.,  1115;  see  ala<i  Cunnnings  r.  S]«iimborwt,  5  Mo.  App.,  21;  ' 
uee  als<j  People  t^.  Utica  Ins*  Oo.^  15  Johns.,  358;  People  t\  Barton»  6  Cow.,  290; 
Curtis  p.  Leavitt,  15  N.  Y.,  9;  Btate  v.  Wiihams,  8  Tex.,  255;  Sauce  r.  Hemphill, 
1  Ala.,  55t;  People  *'.  Brewstt^r,  4  Wend.,  498.) 

If  it  la*  roneedcd  that  a  Government  exendsiiig  sovereignity  may 

properly  provide  and  maintain  a  eurrenry  adeqiuite  in  charartt*r  and 
volume  to  the  wants  of  the  roiimierce  in  which  it^^  jieople  are  engai^ed, 
then  the  aet  under  consideration  in  to  be  commended  and  not  criticised. 

liegardinjr  the  Kpetdtic  olijection?^  to  said  act  set  forth  in  the  eom- 
nniniration  of  iMes.sr.s,  Hopkins  &  Hopkin.'^,  1  liave  to  report  us  fullows: 

The  complaint  that  .said  aet  '*  has  the  etfeet  of  depriving  the  Imnks  j 
of  their  property  without  due  process  of  h^w''  i.s  not  well  founded. 
That  said  net  tiiay  rea.si)nal>ly  he  expeeted  to  have  ''the  efl'ect  of  depriv- 
ing the  banks-'  of  unaeqnired  |>rotitH  of  speenhitive  assaults  upon  the 
eurrency  of  the  Philippines  and  thegooil  name  of  the  money  issued  by 
the  United  Sttites  is  doubtless  true. 
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RaTikin|jf  is  a  lawful  nillin^,  ami  thr  ri«;fht  ti>  pursue  ii  lawful  i'Hlling 
may  Ite  a  vakm>»lci  [>ru|>t'rty  rii^^lit.  But  saiil  I'ight  is  suhject  to  jm 
puhlieum^  and  this  inferior  riijlit  is  to  Im  cxereised  in  haraiony  w^ith 
'Hhose  principles  by  whieh  the  publie  ^rxid  is  to  be  considered  and 
promoted,-'  It  does  not  follow  that  t>eeuuse  a  callin|(  is  lawful,  one 
who  adopts  it  may  select  any  and  every  fueans  of  pursuing  it;  or  that 
restniints or  regulations  in  regard  thereto,  neeessary  for  the  protection 
of  the  rights  of  the  publie,  are  violations  of  the  letter  or  s^pirit  of  con- 
stitutional guamntees  of  protn^rty  rights. 

The  retpiiremcnt  of  said  aet  that  "every  bank  of  deposit  in  the 
Philippine  Islands  shall  accept  deposits  ^K>th  in  the  money  of  the 
United  States  and  in  Mexican  or  other  local  currency''  is  objected  to 
a«  follows: 

Thns^,  under  thi^  «injriilar  and  fflpHcioiiH  law^  the  niatia^r  of  a  btink,  hIioiiM  li<* 
n^fiiHe  t<t  n*reive  a  "lepK^^it  teritU*rv<l  by  any  ohjixiionaljle  perw>n,  nu  niutlcr  limv 
danjt?i*roni?  to  the  wafi^y  of  hJH  in«tUuti*in  or  how  uhnoximiH  ii  character  that  tH^rncm 
migtit  be,  w*julil  lie  liable  to  a  tine  cif  1^5^001*  or  inipris^niaient  for  one  year.  (8iH^  ft. 
7,  letter  of  Meaere.  Hopkins,  Feb.  IK,  UKJl. ) 

This  complaint  t*onstrucs  tin*  provisions  of  said  section  as  having  ref- 
erence to  dtj^hsUffrs  instead  of  ffi/tt*j<its.  Since  the  act  is  remedial  it 
must  l»c  construed  as  relating  exclusively  to  the  purpose  sought  to  l>e 
accomplished.  That  purjxjse  is  to  prt^vent  the  exportati<ni  anil  decrease 
of  the  volume  of  currency  used  iti  the  l*hilipi>iues.  It  would  be  a  forced 
construction  indeed  that  would  make  said  section  read;  **  Every  Imnk 
of  dep*)sit  in  the  Philii^pinc  Islands  sliall  accept  ffj-i  a  dipmltm*  (ifif/j*trsfm 
tifukrut*j  fh'poHilH  both  in  money  of  the  Unitetl  States  and  in  Mexican 
or  other  local  currency."  It  must  also  la?  considered  tliat  section  3  of 
said  iivi  declares  that  tim'rfffN'fitii/%m  between  deposits  of  Mexican  or 
othei*  local  money  and  the  money  of  the  United  States  is  what  cousti- 
tiites  the  offense. 

Since  the  act  provides  for  intlit*ting  a  penalty,  it  is  to  he  strictly  eon- 
strued  in  favor  of  a  person  accused  of  violating  it.  The  objection 
referred  to  is  based  on  a  construction  which  is  forced  and  uiiwarratited 
and  therefore  untenable. 

The  reiiuirement  of  said  act  that  depositors  shall  fic  paid  in  khtd 
instead  of  lyiIu41  is  complained  of  as  making  it  necessary"  for  the  hanks 
to  go  into  the  market  and  become  unwilling  speculatoiN  iti  a  variety 
of  coin.  This  jiecessity  does  not  seem  probable.  In  no  event  would 
the  bank,  if  called  upon  tti  make  jmyiiient  in  kmd^  be  required  to  pay 
a  greater  tmrnlaM*  of  a/im^  or  hth  n^^  than  it  had  n*ceived.  A[>|>ar- 
cntly  this  rule  is  one  of  eveiihanded  justice.  The  ordy  disadvantage 
resulting  to  the  bank  is  that,  in  a  measure,  it  is  deprived  of  the  oppor- 
tunity for  using  its  position  tuid  iiifortnatioTi  to  secure  profits  m\  the 
Huctuations  in  value  of  coins  and  other  curreticy,  and  may  thereby  be 
induced  to  make  effort  to  secure  and  mainUiin  a  stalde  value.  But,  if 
the  objection  were  well  taken,  the  requiretuent  is  no  harsher  than  tke. 
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prevailing  rule  which  enables  a  creditor  to  demand  payment  in  the 
kind  of  money  known  as  legal  tender,  which  is  by  no  mean8  the  only 
kind  of  money  in  use  in  the  United  States. 

But  the  purpose  of  this  requirement  of  the  act  is  simple,  apparent, 
and  commendable,  ])eing  to  compel  the  l>ank  to  keep  on  hand  sufficient 
Mexican  coins  to  pay  the  deposits  of  Mexican  coins,  and  make  it 
unsafe  for  the  Imnk  to  export  any  considerable  number  of  them  so 
long  as  they  remain  the  favoritt*  currency  of  the  Philippines. 

The  contention  that  said  act  applies  only  to  InaftjKtrated  banks  and 
is  therefore  class  legislation,  is  answered  b\'  the  opening  words  of  the 
act,  which  arc:  ^'^Evtfnj  hunk  nf  di*p<mt  in  the  Philippine  Islands  shall, 
etc." 

When  one  recalls  the  stringent  provisions  of  the  Federal  banking 
act  and  of  the  bank  laws  of  the  several  States  regarding  surveillance, 
inspection,  regulation,  and  control  of  Imnking  institutions  and  the 
penalties  therein  prescribed  for  acts  and  omissions  purely  m<i/a  y/iy>- 
hihlta^  it  is  manifest  that  the  act  of  the  commission  does  not  violate 
the  general  principles  under  which  the  banking  business  is  conducted 
in  the  United  States. 

In  general  the  provisions  of  laws  alwve  referred  to  are  too  well 
known  to  need  recital.  There  is  one  of  a  character  similar  to  those 
of  the  act  under  consideration,  to  which  attention  is  directed.  The 
act  of  Congress  approved  July  17,  1882,  ])rovides: 

Nr»  national-hanking  awHociation  sliall  Ik*  a  nitMnber  of  any  clearinf;  house  in  which 
Hucli  ct»rtilicateH  (wlver)  whall  not  \w  rn-civahle  in  the  settlement  of  clearing-houtfe 
l)alan(M;8.     (Supp.  to  U.  »S,  Kev.  Stats.,  vol.  1,  p.  .'J57,  chap.  2?K).) 

The  purpose  of  this  oiiactuKMit  was  t^)  prevent  discrimination  against 
the  money  issued  by  the  United  States  known  as  *' silver  certiticatea." 


The  Secretary  of  War  approvtnl  the  vi(»ws  expressed  in  the  fore- 
going report,  and  advised  th(*  attorneys  for  the  Hongkong  and  Shanghai 

Banking  Cori^oration  as  follows: 

May  7,  1901. 

(iknti.kmkn:  1  have  the  lionor  to  ackno\vle<l^e  the  rxMvipt  of  your  communica- 
tion of  Fehniary  18,  1J)()1,  wherein  you  .>*et  forth  certain  n})jeetionH  offereil  on  behalf 
of  the  llon^kon^  ami  Stian^rhai  Banking  (\»r|M)ration  to  the  Legislative  atrt  of  the 
Anierii-an  Philippine  Coniiuissi'ni,  No.  5.S,  entitle«l  *'An  aet  to  prevent  discriminating 
avrain^t  the  money  of  the  Tnite*!  States  hy  hankinjj  institutions." 

Your  letttT  wa^  referre*!  to  the  law  officer  (►f  the  Division  <»f  Insular  Affairs  with 
instnK'tions  to  examine  the  (pieKtions  i)re8entt»d  and  n*port  thereon.  A  copy  of  his 
reiM>rt  is  hen»witli  transmitt<'<l. 

I  concur  in  the  conclusion  reache<l  hy  said  law  officer,  that  the  f»rovision8  of  eaid 
act  do  not  contravene  the  principlcH  cstahlished  for  the  protection  of  proi>erty  righto 
in  the  Tnited  States  nor  the  accepttnl  rules  jr«»vernin^  lejjislative  regulation  and 
(H>ntrol  of  the  hanking  huHiness  in  the  Tniteil  States. 

Yours,  res|)ec.tfully, 

Kliul*  Koot,  Strirtary  of  War. 
Mesunj.  Hoi*kinm  &  Hopkinh. 
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m  RE,  ORDER  OE  MAJOR-OEMERAI  OTIS  RBQmRIIfG  SMITH, 
BELL  &  CO.,  A  BAKXIHa  HOUSE  AT  MANILA.  TO  TURN  OYER 
TO  THE  AMERICAN  AUTHORITIES  OHE  HUNDEEB  THOUSAND 
DOLLARS.  HELD  BY  SAID  HOUSE  AS  THE  PROPERTY  OF  THE 
INSUROENT  FORCES  IN  THE  PHILIPPINES, 

.SYNOPSI8. 

1.  I •  ruler  ilw  luw  of  inilitary  Oi-ciipation  ami  th**  w*^li-<'><Uiblishe<l  iWtrine  nf  lH*llig- 

t'tvni  riK^its,  thu  Tiiited  SUiIi'h  \vs*>*  mith(»risE«^l  tn  rtHjiiin*  «iij<l  banking  instilution 
to  i>ay  to  ttio  inilititry  autlioriti«*  of  llii'  riiilo*t  States  tlut  atnount  ovvitijr  Ut  the 
i  n  sii  rjren  t  <  i r^nin  i  wi ti  on . 

2.  The  ri^lit  of  the  irnitcil  Stnti^  tr»  enfortt*  payriienl  ainl  seenre  the  ftintl  »li(J  not 

ile]»4'ii(l  npf^n  llif*  jxi^wsHicni  or  HiirreiKk'T  ui  the  Umft  iMiHiieci  hy  the  Inink  wlien 
tJu*  money  was  reeeivc*<l  by  it. 

Sik:  ThiH  niattor  aris(»s  iis  fnllows: 

Smith,  Hi*ll  t^  Co.  is  u  Britisli  hsinkinpr  (inn,  with  principal  place  of 
busiiiPSH  jit  Manila*  P.  1.,  and  various  hniiith  hoiisi^sat  ditt'orcut  l(H*ali- 
ties  in  tin*  Philippine  Arehiijolaijfo.  On  January  23,  18Hii,  the  hnineh 
house  at  fji^ffaspi,  Ijn/-on,  sold  a  druft  for  $inn,U(M>  drawn  in  favor  of 
Mariano  Tiias,  wlio  was  the  custodian  of  funds,  or  treasurer,  of  the 
itisurj^ents.  The  nuHtary  authorities  of  the  Tnited  States  enlh^d  u[K)ti 
the  tinn  at  its  Mauila  o(lit*e  and  required  said  linu  to  pay  over  to  tl»e 
AiiierieaTi  authorities  the  sum  at  $UHI,(HI0,  bein*^  the  amoimt  of  said 
dnift.  The  lirm  complied  under  protest.  The  draft  was  tjot  in  the 
possession  of  the  authorities  of  the  Tnited  States  and  was  not  deliv- 
ered to  Smith,  liell  ^L\h  Said  draft  has  irot  lieen  preseided  hy  any 
person  to  said  hankintf  ctnieenu  or  any  of  its  hranches,  and  |>ayment 
thereon  demanded. 

Snuth,  Hell  Si  Co.  applied  t**  the  British  (Tovernnient  to  seeure 
relief,  Tht*  tiriu  re[>resents  that  It  lias  ai^encies  in  a  luunber  of  places 
in  the  island  i*f  Luzon,  where  its  a^rents  are  in  the  power  of  th<'  natives, 
and  they  fear  that  tla^v  will  he  coiuptdled  by  force  to  deliver  to  the 
insur^^euts  Jj^lHOjKH^  if  said  dnift  is  presented  for  jjayment. 

The  State  l>4'partujetd  transmitted  to  the  War  Department  a  eom- 
Tuunieation  frotn  tin*  British  charge  d'affaires  at  this  capital,  naikin|r 
known  the  desir*'  of  tlic  British  Government  tc*  atTord  Smith*  IVdl  ^ 
Co,  such  protei^tion  and  relief  as  is  possihlc.  Upon  ret^eijit  of  the 
conmumication  from  the  State  Department  the  niatt4'r  was  rt^ferred  to 
Major-Gem-nil  Otis  foi*  i*eport  on  the  facts.  lii'j>lyinjf^  thereto  Major- 
(ieneral  Otis  says: 

IleFptH'tfully  returned  to  the  honorable  the  Si'cretttry  of  War,  Wa.«hinsrton,  D.  C. 
Atti^ntion  invitel  lr»  my  eiiblej^m»ii  ni  June  27.  The  inel(jHe<!  r*"j^y  (>f  letter  nf 
General  Hn^he^i  fontmiiH  some  errui^.     Fie  ticte*!  under  my  verliul  iliriTtioiiM  in  the 


%\U\jtitif  tttnlttif]  o1  f^U0f,»0K     \w\fmA  ami 

Nvjrti  /I  Mfi/1  /ftif^rtiwi/lirifr  'I raft,     ft  will  b«  i 

1  ttHf.  hit  hiuAm  rtft^wt^\  1r*rtit  f'noiifinl 

l^rlfffiNry  IK  Hwl  on  FfT^TTUifjr  3,  at  MaMtM^ 

i,ui  Irlmh  MTHM  At  th^  tirri«7  ftfi'l  itt  Kill  an  imauy ul  yeeri^ < 

iMt'l  )•'  ••'())  rotflfiMt;  th«'  fif'/f|fli'  «riUi/ifit  mtarj. 
flntwii  tr«'M«iir«'r  of  f  hf  irifffir((r'nt  fprfVemnMnt,  j 
)M|Hlir  fii»itir|^i'fit  froo|if(  of  fwrtith«?m  Ijurm. 

'I  Iff'  orit/lniil  flruff  in  ri'fW  in  thin  rrity  and  wiH  BOl  bej 
\mtlv  UnUUhii  it  tiiiM  U'i'n  infomn^l  thai  if  h«atteiB|iiii»4 
/if  Ml'  (MiHUf  tMiif in  liif^  tiotiMf  Ami  lamUwill  frie  cmftaeand  to tte  Ua 
III  lliMfiifi(/litv  fiwMrc  of  tliNt  fiut.    ThfMlraft  has  alitsdj] 
ofi't    TMil  hflliii>nt}iil  tMlijiinfrH,  mu\  it  rv?riaired  frjme  time  to  1 

It  U  Mffii'CfliMl  ihiit.  tho  fund  H^^izod  waH  intended  to  he  med  for  pro- 
tffffflfi}r  llir  iiHiin-iTtion  iirul  tiiut  the  innurgents  MN^ht  to  ntiiiaedie 
IffMih  II'!  II  iiMMifiM  of  tniiiHfrr  for  hii'uI  fundn. 

I'm'Im  Mm*  liiw^t  iind  iihii^oh  of  war  the  United  Stntes  nmy  kiwfiillj 
Mfl/i-  iiimI  ri*lii)n  Hiiili  fiiiidH,  iind  to  that  end  nuiv  compel  the  person 
liiiviiitr  Mill  h  fnndH  in  hin  |MWH(*HHion  to  pay  over  the  anme  to  the  mili- 

ffll  V    llMflMllllicM. 

Till'  MMM^i  riivMi'iiMf*  vii'W  of  tilt*.  <'/>nduet  of  the  bank  in  attemptbig 

fifliiffMiMi  llii«  'ipivin*  irti<l«M'p<l  the  inmir^cntK  herein,  itf  to  oonaider 
Mm-  HMi|Millon  ihioiitiinl  liy  (lie  liiiiik  OH  creating  an  indebtednesH  to  the 
|iM>iiM>!  iii'iiM  liiiiwl  ill  |Ih<  iiiMiirnM'tioii  aiul  the  draft  as  an  evidence 
iIm  ft  mT  .'iiii  h  iiiilrliliMliM*MM  tiiiiv  |)ro|NM'ly  )>e  c^ollected  by  the  United 
Mffdf '■  M"  ii  Miililiii  V  iiHMiMiirp  riilriilut«*(l  to  weaken  the  inHarrection. 

I  III'  Mill  i|HP>Hiifii  involved  iipjMMirN  to  be  as  to  the  I^^ity  of  said 
fhrniird  I  iilli  rttitii,  u  Immi  till*  rnit<>d  Stat4'H  was  not  in  possession  of 
till'  wr  itlMi  (*\  idniii*  id'  llir  indiditcdiioss  and  therefore  unable  to  sar- 
iihdM  'Miid  milinif  In  Ihr  drlit^ir.  t'])on  authority  of  the  determina- 
fifin  Hindi'  iif  'Hh  li  i|ni*slinn  in  tin*  instance  of  the  debts  due  the  elector 
of  lli'MMi*  t  MMMid  iind  rnllrrtiMJ  by  Napoleon,  it  may  confidently  be 
mmmmIiwI  tlifit  tlip  iirtinn  of  tlio  t -tilted  St'at4».M  was  lawful. 

Till*  idiMfni  Iff  IIphhp  fnsNid  was  aeeiistonied  to  Hell  the  valor  of  his 
MoldliM-M  (lli'MHiiinM)  to  iilliiMHovendgns.  Th(»  money  he  received  there- 
for III*  loiined  tn  his  NiibjrrtH  an<l  to  eiti/ens  of  other  Uerman  States  on 
MoleH  HPrnred  by  ri'id  «»Nt4de  inort.pip»s,  |myable  to  himself.  After  the 
Imtlle  of  •feiiii  lif«  was  foriMMJ  to  leave  his  priiu^iimlity,  and  on  doing 
MO  rai'i'i«Ml  away  these  notes  and  mortpiges  and  thereafter  retained 
|N)SHessioii  of  t.liem.  lie  entered  the  militury  service  of  Prussia,  then 
at  war  witli  Na|M>leon.  Ilesse-CanHel  was  governed  b}'  the  laws  of 
inilitnry  (MTiiimtion  until  it  was  ineorporat^nl  into  the  kingdom  of 
WuHtpliiiliti,  over  whieh  Napoleon  made  his  brother  Jerome  king,  and 
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remained  a  part  of  that  kingdom  until  1811^,  During  thiri  period  the 
Botiiijiurti^^,  ImjIIi  Napoleon  and  Jin'oiiio,  ccillocti'd  tho  uinuiuits  due  on 
said  notes  and  mortgages  made  pityahle  to  the  eleetor  and  carried 
away  by  him.  Thin  seizure  was  justitied  upon  the  ground  that  the 
property  was  that  of  a  person  remaining  lu  arms  ngainst  the  legiti- 
mate sovereigti  of  the  St^te.  The  Bonapnrtes  had  no  ditti<'ulty  in  eol- 
leeting  sueh  of  the4^  debta  as  were  due  from  their  subjects;  but  where 
the  debt^^jrs  resided  in  other  States  ff »ree  eouM  not  be  i-esorted  to.  To 
induce  voluntary  payment  a  portion  of  the  debt  was  remitted.  Vpon 
the  eleetor  being  again  itiHt^illed  as  ruler  over  Hesse-Ca^sel,  he 
attempted  t**  eompel  a  second  [payment  of  the  d*'bts  so  ]>aid  to  the 
Bonapartes,  The  i]uesti<>n  wtis,  Whether  debts  owing  to  the  eleetor 
were  validly  dischargeil  by  a  payment  to  Napoleon  and  receiving  from 
him  a  quittanee  in  fnlH  This  question  w;ls  (inally  determined  in  the 
affirmative.  As  to  the  exact  point  now  l>eing  considered  Fhillimore 
fiays: 

They  rejet^tetl  the  diK-trine  that  lie<^iiiiBe  ttie  prince  had  refaineil  |HiHj*<\«4si<iii  of  the 
instrumejit^s  ctrntaitiiii^  tlie  written  ackncnvleitgruents  of  the  deblnr?^  he  therefore 
had  constructive  powewion  ui  t\w  i!^ht«,     (PhiHiinore^e  lut.  Law,  III,  841.) 

With  reference  to  the  8ame  ca8e  Halleek  says: 

They  rejtH^tt^l  the  eonFideratioii  of  the  jni?liet?  or  iignfiliee  uf  thi*  war,  *  *  * 
nor  did  they  attiieh  iiny  iiiifnirtiinee  to  the  hwi  that  the  pririre  had  rume<l  away 
witli  him  ixnd  retained  pi^K^^esHion  et  ttie  i^^'trumentH  nmtiiiiiitig  the  writtejj  arknowt- 
etlji^iieut  *if  the  di^btiir  (UaHt^j'k'n  Int.  l^w,  .'Vl  e^h,  rliai*.  -^^  st*e.  2V*;  Hkse  al^o 
Hall'»  InL  Law,  4th  ed.,  p.  588;  Snow^H  Ca^es  hi  Intenmtional  Law,  p.  381). 

If  the  rehitionship  between  the  bank  [tnd  the  insiiry-ent  or<("anization 
was  that  of  debtor  and  e red i tor,  and  the  L'nitf^d  States  was  j list i tied  in 
conectingf  Hiiid  delit,  it  follows  that  the  orij^itial  creditor  is  without  the 
rif^ht  to  reijuire  payment  a  second  time.  If  by  force  he  eonnn^ls  the 
surrender  to  him  of  money  or  other  property  upon  a  claim  of  I'xisting 
indebtedne8s  by  reason  of  this  transjiction,  8ueh  use  of  force  ik  with- 
out the  sanction  of  laws  and  usages  of  war  as  applied  in  eivilized  war- 
fare. It  wouUl  be  plain  plunder.  It  would  be  "the  felonious  and 
forcibh^  taking  fioni  the  [>erson  of  another  goods  or  money  to  any 
value  by  violence  or  putting  him  to  fear/'  which  is  the  legal  detini- 
tion  of  robbery.  Such  acts  of  outrage  are  the  usual  attendants  u[jou 
insurrtH'tion,  riot^,  and  other  lawlens  forces.  The  military  fon*es  of 
the  United  States  are  now  being  used  to  destroy  the  {w>wer  of  the 
insurgentH  in  the  Philippines  to  i>er|>etrate  outniges  hy  ftu'cc  and 
intiaiidatioiu  One  step  in  the  progress  of  this  undertaking  is  to 
prevent  the  insurgents  from  deriving  any  l>enetit  from  this  fund  of 

It  may  Ik?  advisable  to  inform  Massra,  Smith,  Ikdl  &  Co.  of  this  fact, 
and,  also,  that  naid  banking  concern  now  owes  recognition  to  the  8ov- 
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ereijjntv  f>f  tho  ITnitpd  Stllf^^H  und  ohedionce  thoiTto  in  the  PhilippmeB* 
Th(^  oAV tiers  should  he  iimde  to  cleurlj  imder?stund  thut  the  TiuUhI 
States  re([iiires  thorn  to  see  to  it  that  the  iiiHurgenti^  shall  not  fieneiit 
froiM  tills  fund.  If  to  c'oiiip]}^  with  this  requirement  it  is  netH^syury  to 
withdraw  their  funds  und  eTnph>3^ee8  front  loniUties  infested  hy  insur 
gents,  surh  withdrawal  mimt  be  made. 

The  fiK't  that  this  hanking  eoncern  is  operatin^jf  undtn^  an  English 
ehartrr  doi's  not  relieve  it  from  obedience  to  the  authority  of  the  United 
States.  MOT"  enable  it  to  de^l  with  the  insurgents  with  impunity,  nor 
justify  it  in  demanding  indemnity  from  the  United  States  when  its 
deiilings  with  the  insurgents  involve  it  in  disaster — tinanciul  or  other- 
wise. 

If  thr  views  herein  expressed  are  approved  hj  the  State  r>epart- 
ment  it  may  jirevent  further  romplieations  if  the  State  Department 
could  induee  the  Government  of  Great  Britain  to  infonn  Messrs, 
Smith,  Bell  &  Co.  that  .said  Govermnent  unsents  to  the  views  enter- 
tained by  tlie  United  States  regarding  this  matter,  Messi's.  Smith, 
Bell  cVc  Co,  are  probably  acting  in  ignorance  of  the  laws  and  usages  of 
w^ar  and  the  comity  of  nations,  Imt  in  undoubting  faith  that  the 
British  Goveriuuent  wilt  uphold  them  in  the  exercise  of  rights 
accorded  by  the  usages  of  trade  in  times  of  peaee.  The  situation 
nndei-  the  i'onditions  existing  in  the  Philippines  is  liable  to  create 
intei'national  eoniplications,  which  could  be  obviated  liy  a  little  judi- 
cious advice  or  admonition  from  a  source  respected  by  the  intended 
benefi(*iary. 

Meanwhile  it  might  be  well  to  ask  Major-General  Otis  what^  if 
any^  objection  or  olistacle  prevent'^  the  seizure  of  the  dnifL 
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THE  COKFISCATIOH  OF  PRIVATE  PEOPEETY  OP  EKEMIIS  IF  WAR. 

[Bubtniited  Febrii*tr>'  1,  lyoi.    Case  No.  2414,  Uivision  o!  Itiiulftr  Attain,  W»ir  I  k-niMtiiieiit.J 

SYNOPSIS. 

1.  When  the  Unite*!  States  is  engaged  in  war,  foreign  or  civile  the  President,  as  chief 

in  r*imiiiainl  *if  a  belligierent  force,  may  prevent  the  ehootinjr  down  of  the  boI- 
dierw  of  Mn*  Vrnt^Hl  vStiites  by  depriviajt^  the  men  who  are  doing  th*-  nhmiting  of 
th4r»  njeim.M  of  wM^urin);  ammunition. 

2.  The  authority  mo  to  do  is  derived  from  tlie  laws  of  war,  and  eomrtitutee  a  tellig- 

erfnt  ri^fht,  tfie  exercise  at  whk'h  jh  Hnljjw-t  tu  tlie  din^Tetion  <>f  that  branch  of 
the  <  lovemnient  whidi  iw  rhar^tNl  with  the  eondnrt  of  beliiia^rcmt  nndertakings. 
For  the  aceomphfthinent  of  thin  purfxtse  the  I'reHident  niay  n»e  all  branehe«  of 
the*  military  ej»tahhshnient,  ineludin^:  the  several  departments  of  a  miHtarygov- , 
ernment  of  territury  snbjeet  to  military  oeeiii>atiuii» 


3. 


Htarygov-^^J 
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4.  Should  the  President  riesire  to  utilixe  the  t*erv!ce6  of  the  Federal  courfjs  of  the 
Tnitti!  Statoi?  in  jiroTiioting  this  jnirpow  or  iiiilRary  yii(lertakiiiff»  mv*^  thase 
c*rnirt4^  derive  their  jiiriwlii'Hon  frtuii  t  Vm^rre?^  luiil  do  iirit  iKiuntitnte  ii  piiri.  of  the 
niihtary  estaVdiHliment,  hv  inuHt  tHHUire  from  ConRrews  the  ne<'ei*8arv  action  to 
(■(infer  surli  juriMii^tirai  vijHin  naid  fuiirta 

6,  The  lawH  and  nsajjet*  of  war  make  a  "listinrtir'n  lietween  enemies*  )»ro|M:Tty  raptured 
on  the  fH'a  arid  (iroperty  mptiired  <ni  land.  The  jnrisdirtion  *>(  the  n>iirt>!  of  the 
Unitnl  t^taten  over  |>rnperty  <'aj>tnn*^!  at  K*^a  in  held  not  to  attach  ti*  jiroperty 
eaj»tare<l  on  land  in  the  ahnenee  *if  Con^^reH^ional  motion, 

6.  If  it  lie  neeessary  for  (.'ongrens  to  ennfer  anthurity  Ix^fore  enemies*  private  prop- 

erty *>ii  land  ("an  W  eonfiw^toi!.  Bueh  authority  exi^tii  hy  virtue  of  the  prnvimons 
of  t*ei  liuiiH  ThiOH  and  h:\0\i,  Revised  Statutetn  of  the  I 'nite^l  Statei^,  and  may  lie 
exemt^ed  a^iiust  the  insurgents  in  tlie  liiilippineH,  prfjrithtf  the  iiiKijrn'rthui 
therein  is  iij^iiHiHt  "  the  ihtvenuuent  nf  liie  Uuiu-f]  States/' 

7.  If  e(intis<;atiMn  i>f  privatr  |>ni|ierly  in  iiiteutli/il  as  a  punishnierit  for  uffen^*«  of  a 

eriininal  rhanutfT  aj^ainnt  the  Feileral  (hiveniinent  ot  the  United  States  it  is 
neeeRHary  f<vr  tiie  lei^inlative  lirHiM'h  to  define  tJie  rriine,  prescriU-  the  fXMialty, 
and  etrnfer  the  jiirisdielion  to  iiitiirl  such  (xmahy. 

8.  If  sucti  eonhsmtion  is  iiitemletl  as  a  punishment  for  offenst*»  a^iini-i  the  military 

government  of  ttie  Phili(*pines,  tlu!  legislative  hmneh  of  tliat  wovernment  luay 
provide  the  iuHH*4Wiiry  lejjfisla!ion. 

Sik:  1  havp  the  honor  to  acknowbd|^e  the  receipt  of  your  reqiie^^t 
for  n  r Import  oti  the  almve-ontitled  iiitittei%  iind  in  res]Touse  thiTeto  I 
have  the  t'litlher  hotior  to  stifmiit  the  foMowini/: 

The  ri^ht  of  eoiitiHeJitiou  is  a  Hovercij^^ti  rio^ht.  ]ti  time  of  peiice  the 
Dxorcise  of  this  ri^ht  is  litiiited  antl  ('ontrotled  \iy  the  dcmiestic  i-oiLstt- 
tiition  tiiid  institutions  of  tiie  Governitient.  In  tinn*  of  war,  when  tlie 
right  i8  exercised  aj^ainst  oiioniieH'  property  a-s  a  war  nieasure,  Huch 
right  hecomes  a  helli^erent  tno-ht,  and  as  sii<-li  is  not  siihjeet  to  the 
restrictions  iiinx>sedhy  duinestie  institiitituis,  hut  is  re^idated  anil  eon- 
trolled  by  the  hiws  and  usages  of  war. 

Under  our  fortu  of  government  Con<xress  may  provide  the  w^avR  and 
means  of  exiMrisiti^^  tfiis  rij^^ht,  as  it  does  an  army  mid  navy  to  prose- 
cute a  war,  but  the  use  and  application  of  said  ways  and  means  de%^olve 
upon  the  Kxecutiv*^  atjd  tiiose  c  hiirt»'ed  with  the  (*ondurt  of  military 
oi>e  nit  inns. 

All  property  within  the  enemy's  teiTitory  is  enemy's  property  and 
subject   to   capture  and    contist^ition.     (Voting    p.    I  Jilted    States,  97 

U.  S.,  ;w.) 

The  same  rules,  rehitive  to  capture  and  confiscation  of  property 
apply  to  civil  wars  as  to  wars  iK^tween  nations,  for  a  like  tjei^essity 
exists  for  injuring  and  weakenin«(  the  liustih*  furci*.  (iMiller  /\  Ignited 
States,  11  WalL.  WS,  818;  The  eonfiseation  ciises,  20  Walh,  lt2;  Gay's 
Gold,  18  Walh  851;  The  Ami/  TtT/r^/'/cit',  2  Black  (U.  S.),  tJ^tn) 

Confiscation  of  private  proj:>erty  is  more  easily  justified  in  civil  wars 
than  in  foreit^n  w*ars,  for  the  insurgents  in  levyini,'  war  a^aittst  the 
g'overnment  to  which  they  owe  a!le<^ianee  not  only  siihjert  their  prop- 
erty to  the  hazard  of  that  war,  hut  also  are  guilty  of  treason. 
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In  exercising-  the  right  to  confiHcate  enemies^  property,  modern 
national  make  ii  distiiietloti  Jjetween  property  on  the  sea  and  propei'tj 
on  land.  The  ritrht  t^xists  tilike  in  Kith  eases,  I uit  the  pmctice  is  to 
refrain  from  eontiseatuijjr  property  on  land  for  a  period  after  the  con- 
dition of  war  is  found  to  ]ireviliU  whih>  the  .seizure  of  p]'0|>ertv  at  sea 
is  commeiH*ed  as  soon  a^s  wai-  is  rei^ognized  or  deelared  to  t*xist.  The 
property  of  eitizens  of  man}'  nations  is  to  he  fountl  on  tlie  sea,  and^  as 
th(^  ^m  is  a  rnninion  hitrhway,  no  presumption  of  hostility  result^s  from 
the  prtipei'ty  heiiit,'-  there,  sueh  as  results  from  its  hein*;  in  hostile  terri- 
tory; then^fore  jH-ize  ronrts  are  estal>IislnMi  ftir  the  puipose  of  deter- 
mining the  liahility  to  <*(mt!seation  of  captures  at  sea.  The  jurisdietion 
and  proeednre  of  these  rourt^  are  fixed  hy  statute  and  eonnuon  hiw, 
and  continue  througli  tinn\s  of  peace  as  well  as  times  of  war.  Being" 
specially  provided  to  deal  witli  pro|x^rty  captured  at  sea,  this  jurisdic- 
tion is  hc*ld  not  to  atta^di  to  [>rcjperty  seized  on  land.  Tin*  courts  of 
the  United  St4ites  are  de|x^ndent  upon  Congn*ss  tor  their  jnrisdietion; 
therefore,  in  order  that  the  courts  of  thi^  United  States  may  ent4>rt4iin 
proceedings  regsiixling  confiscution  of  pro|x^rty  seized  on  land,  it  is 
necessary  for  Congress  to  confer  authority  thei^for,  (Brown  v> 
Unitid  States,  S  (!n\nch,  llO.) 

Contiscation  by  ctnirt  pi'oeedure  is  not  the  only  means  hy  which  a 
belligerent  nation  may  dispose  of  eneiuy^s  property,  for  the  purpose 
of  weakening  that  eiu^niy  or  strengthening  its<df.  Under  the  laws  and 
usages  of  war  all  pTopi^rty  situated  in  enemy \s  territory  is  presumed 
to  he  tainted  with  hostility  and  lialde  to  contiscation,  therefore  it  is 
not  iieci*ssarv  to  havi*  that  (juestitjn  judicially  di^termined,  as  is  done 
wh<*n  prxjperty  is  captured  at  sea* 

Thi*  final  purpose  of  court  proceedings  in  coiiliscation  is  to  jmss  the 
title  of  the  [)roperty  to  the  i-apturrng  nation,  and  thiM'eby  enable  it  to 
convey  the  title  to  others.  Und*M'  tlie  laws  and  usages  of  war  title  to 
personal  |>rop(*rty  passes  with  poss<'ssion,  and  tin*  re  fore  title  to  such 
property  passes  to  the  tiiptors  when  th(*  t^apture  is  made  complete  and 
his  f>ossession  l»iH'omes  tiruily  fixed.  It  is  well  understood  that  cap- 
ture j)a.sses  the  title  to  such  [irojx'rty  as  arms,  anuiumition,  and  other 
numitions  of  warfare,  or  to  property,  public  or  jirivate,  of  sueh  char- 
acter as  may  assist  the  enemy  in  promoting  his  undertakings. 

Belligeretit  nations  do  not  resort  to  court  procedure  to  exercise  the 
rights  of  impressment  of  property,  reprisal,  or  the  enforcement  of 
uiilitiiry  contriliution.  Yet  the  exercise  of  these  rights  constitutes 
(confiscation,  and  the  title  to  the  property  seized  passes  to  the  captor 
upon  the  captui^e  being  completed. 

The  rule  as  to  reid  proper t}^  is  different.     When  the  propnetary 
intt^rests  in  real  property  b*dong  to  the  public  or  belligerent  sover 
eignty,  the  title  pisses  to  tin*  capturing  belligerent  and  remains  there 
durir^g  the  ]M*riod  it   is  i>c<Hi[>ied  (ar*hially  or  constructively)  by  the 
captor.      If  snch  oiiupani^v  b*u'omr>  jH'rhisinrnt,  tlii'  title  is  permanent. 
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Under  the  law8  and  usages  of  modern  warfure,  when  the  titlt*  to 
real  property  is  iti  n  private  individiin)  tlie  titli*  ilors  not  pass  hy  vny}- 
tiire  or  hostile  owupation  of  the  territory,  Siudi  oetiipution,  how- 
ever, gives  the  occupy  ing  belligerent  the  right  to  confiscate  real  estate 
which  i.s  the  -Hubjectof  private  ownership.  This  right  is  seldom  exer- 
cised. Whether  it  is  exercised  or  not  usuuUy  deiycnds  upon  the 
individual  owners.  If  they  persist  iJi  defying  the  new  sovereignty, 
or  refuse  obedience  to  the  militai-y  govi*rnnvcnt  institnted  pursuant  to 
the  laws  of  military  oreupation,  or  w^antcndy  violate  others  of  the  laws 
of  war,  or  continue  in  unauthorized  efforts  to  prevent  the  advent  of 
peace,  then  recourse  is  hnd  to  confiscation  of  their  lands  and  gi>ods  a,s 
a  military  jneasure  for  the  acconi|>lishnient  of  tiie  |Hjrposc  of  all  military 
measures — to  compel  peace, 

Sut*h  eontisciiti4>n  may  l>e — 

1.  A  military  measure  to  deprive  such  enemy  of  means  which  he  13 
using  or  is  likely  to  une  in  opposition  to  the  pnrixyses  and  oliject^  of 
the  endeavors  in  whi<li  the  bi'lligerent  making  the  contL^ication  ii4 
engaged, 

2.  A  punishment  for  an  overt  act  in  vi<dation  of  the  law^*  of  war, 
the  laws  of  the  military  goHernment  of  thi*  territory,  or  the  sover- 
eignty to  wtiich  the  territory  is  subjec^t. 

In  order  to  ju8tif\^  such  contiscatiou  it  is  tjccessary  to  establish  cer- 
tain facts  relating  to  the  indivi<liial  und  the  use  of  thi*  property  which 
is  being  made,  c(jnti'mplated,  or  probiiV»le.  This  produces  a  situation 
analogous  to  that  of  pi'operty  captured  at  sea.  It  may  or  may  not  l»e 
liabk"^  to  confiscation,  ;ind  the  qiu'stion  is  a  proi>er  ont'  to  refer  U*  a 
tri banal  which  may  exen^ise  judicriil  ijowers  in  investigation  and 
detenu  i  nation. 

When  the  United  States  is  engaged  in  a  war,  whii^li  l»nini4i  of  the 
Govei'iuiient  is  authorized  todet*lare  tlje  will  of  tin*  sovereignty  of  the 
United  States  regarding  the  contiHwition  of  private  property  of  the 
enemy,  prescribe  tlie  rules  therefor,  and  means  foT"  their  eriforcement^ 

Undoubtedly  Congn^ss  may  exercise  this  authority,  fiU"  the  Consti- 
tution gnint>t  to  Congius8  the  right ''to  define  and  punish  *  *  ♦ 
offenses  against  the  law  of  nations,'' and  *' to  *  *  *  make  rules 
concerning  eaptures  on  land  and  water;"  also  ''to  make  all  laws  which 
shall  be  necessary  and  proper  foi-  tarrying  into  execution  the  forego- 
ing powi»rs  and  all  other  powers  nested  by  this  Constitution  in  the 
Government  of  the  United  States  or  m  any  department  thereof/' 
(Section  8,  article  1.) 

During  the  civil  war  Congress  exercised  this  authority  and  fm^sed 
two  acts,  entitled  as  follows: 

An  act  to  confiw^at^f  proj*erty  ujmnI  fnr  iiiHiirn--rtioiiiiry  |)nr|K>8i^.  (App,  Aug.  6, 
imi.     12  l\  K  Stitt,  at  lAiTv^i',  :il9. ) 

An  act  to  ^iipprettH  insnrrf<'lioM,  ui  pnuiHli  tr*'a**ini  aiu]  relieUion,  t<<  s<^i/t'  mu\  rnti- 
ti ^'ii\ H  rl H^  pro tK^ rt y  * » f  nl m' I s ,  a  1  lU  f n r  n  1  hn-  ] u i rj)r **ei4,  {A pp.  A u^.  H,  1 M L  !«'  I ^  8. 
8Ut,  iit  Largv*  fjHli ) 
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TTn^e  acts  were  held  to  Ih*  u  letfitinitite  exerrise  of  the  war  powe: 
and  etjijHtitutionah      (Miller  r,  Vinivd  States,  11  Wall,,  21*4.) 

The  attention  of  the  Seerctary  <d'  War  is  directed  to  the  fact  tl 
the  provisioTis  of  the  aet  appn»ved  August  6,  liS61,  are  (*oTrtiniiing'  in 
etfeet,  are  not  foutiiied  to  the  geograpliii'al  area  designated  as  the 
United  Stiites,  and  are  tlmOared  1>v  the  Supreme  Conrt  to  be  aa  exer 
cise  of  tlie  war  powi'rs  of  this  (loveninient,  fKnvers  whieh  extend  to 
and  are  exf  n-ised  in  any  and  every  eountry  wLierein  tht^  l^iiitod  States 
lieeonie.s  involved  in  war.  The  proviwionH  of  said  aet  were  ineorpo- 
rated  in  the  Revised  Stiitutes  of  the  United  States  wherein  it  is  pro- 
vided as  follows: 

Sbc,  5^108.  Whenever  duritig  any  iiiHnrrtvliiMi  ajisiinsi  (Jie  Ctovernmenl  of  thdl 
Unitf^l  Sijitc'*^,  afttT  tlh*  Pn^iderit  nhall  hiwv  iivrhirM  hy  priMliiiiuitiiJii  tlmt  tlif  la\\^| 
uf  lilt*  rniUnl  Stutrs  are  t>f(]HW<l,  mi<l  thn  i'xtMnitioii  tlu-rieof  ohstnirttHl,  hy  rismhiiia- 
tioii«  1<M>  ju>\vt*rfiil  Ui  he  >np|»t\'i^t'fl  by  tbe  (inHnury  c^oiir^*  of  jii^lirial  [irtx-w^jlings, 
or  T»y  tht*  jmwer  vested  in  tlu*  niarHlialw  by  Uiw»  any  pn^nHson,  or  Him  nj^*nt,  uttomey, 
or  etnployet?,  pun*hast4fl  i>r  iu*<]nirefi,  wMh  nr  givfis,  any  pruporty  <jf  wliatHoever  kind 
or  dewription,  with  hiteiif,  t/i  nj*o  or  employ  the  samr,  or  i^uffers  thi*  saiiin  li*  l>e  u^ed 
or  etiiploytnl  in  aitMn];,  al>c'llinif,  fir  jirfrniolin^  nncti  inmirr«H"tion  or  resistarice  to  the 
lawH,  i>r  any  j»t*n*i>n  eiiKamHl  t herein j  iir  U'ln^  the  owner  of  any  unvh  prt>j»erty, 
know1n3L»ly  iii*eH  or  enipliiyn,  i>r  runM*rnts  to  j*nrh  nn*^  i»ri?iiiiploynient  r»f  the  t^ime,  all 
HUeli  propn^rty  shall  l>e  lawfnl  snhj*'<^t  of  prizo  and  eaptnre  whennT-r  fnnnd;  and  it 
sha!l  W  the  «luty  of  the  Pre?^idenl  to  t-auj^e  the  Hanie  to  1m*  s^iKe^l,  eondsfattxl,  and 
condemned, 

Sec  h'MY^,  Hia-li  priKe^  and  rupture  shall  ln^  rondemtiwi  in  tlie  diMriet  or  eircmt 
eonrt  ui  flie  United  Stiiten  having  jnriHtlirtioii  of  the  amonnt,  or  in  adnnmUy  in  any 
lli^ft^iet  in  whieli  the  same  I  may)  1h*  seized,  or  ijito  which  tliey  may  l*e  taken  and, 
proii'CHUngfl  first  mstitiited. 

The  original  aet  provided: 

That  if,  dnrini^  the  i*n*j4ent  or  anif  futitrf  insurrection  agaiunt  the  Government  i 
uf  Hie  Ihiited  Slate;^,  eh%      (12  Sfnt.  h.,  319.) 

If  the  insiirreetioti  in  the  Philippines  is  held  to  be  an  '"insiiiTection 
ag^idiist  the  (Tovennnent  of  the  Ignited  Stnt<\s,''  it  woidd  appear  that 
CVinjLCress  has  already   decVhired   the   will   of  the  sovereignty  of  this 
nation  and  deehired  for  the  eontiseation  of  the  private  property  of  th©| 
insuri^citts,  iind  that  pt^oeinHlin^^s  in  regard  tlxereto  were  to  be  eoti- 
diieted  in  admiralty.      If  there  areeonrts  in  the  Philippines  exercising  j 
admiralty  jurisdiction,  may  ttiey  not  also  exercise  ]urisdi<*tion  ineoniis- 
cati*>n  matters?     If  there  are  no  rcmrts  in  the  Philippines  exercising | 
jurisdiction  in  admiralty,  may  not  the  jurisdiction  l»e  conferred  iipoti 
them  by  tho  Commiasion  hy  the  exercisie  of  legi^^lative  powers  J    The 
Supreme  (Vnirt  of  the   United   States   sustained    the    jurisdiction  in 
adminilty  (*onfei"red  iipoti   the  Territorial  courts  of  Florida  by  the  ^ 
Territorial  legislature.     (American  Ins,  Co.  t\  Canter,  1  Pet.*  511.) 

If  this  view  is  accepted,  attention  is  directed  to  the  fact  that  said 
provisions  beeome  operative  '^after  the  President  of  the  l^iited  State.H 
shall  have  declared  by  proclamation  that  the  laws  of  the  United  States! 
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arc  opposed,  iind  t\w  PXPfiition  thereof  obstrurted,  l>y  cortihiruttions 
too  powerful  to  be  suppressed  hy  the  ordinary  i-ourse  of  judirial 
|>rm*eedintifs.*-  It  is  the  "' /iftrn''  not  the  statutos  of  the  Ihiited  J^itatuti 
tluit  that  are  to  be  declared  ''opposed.'' 
The  authorities  establish  (in  the  jiut^'mejit  of  the  writer): 

L  Thai  the  right  in  nmirtm'titv  ]>rivato  j»rii|KfTty,  as*  a  itiihtary  nieiwure  intendtnl  to 
pmtiiote  the  pur|>u.see  of  a  s^ar,  is  ^leriveii  fmtn  the  law*?  of  wilt.  The  rij^ht  is  not 
nlnfe^^e^l  by  lejjfislatiou,  hut  it**  exerrinw  iimy  W  regiilahu-*!  thereliy,  (Sniitli  r.  Bni- 
/lettiri,  1  Heisk.  (Teiin,),  r>fMil;  Mre.  Alexander's  Oitton,  1*  Wall.,  419,  420;  The 
IYbeCtt8t^,  2  niark,  671;  Bruwn  r.  Uiiiteil  States  H  t'raneh,  122,  12:1,  149-151,  154; 
Planters'  Bank  t\  I'nion  Bank.  U\  Wall,  4K\;  Umy  Jiu-ket,  5  Wall,  m^;  8pnjtt  t\ 
r niter!  States,  20  i<l..  45U;  l«im;ir  r.  Brrnvne,  92  r.  S.,  1S7. ) 

2.  Where  jilt  lidal  iir*M'v(.Htiii^  are  hail  toitiniplet*^  the  tranf^fer  i>f  title  an<l  pnixiile 
a  reeunl  tbert^if^  stnh  prmT'edin^iiH  are  /;*  run,  anil  it  is  not  nec^ew^ary  that  the  jKTHon 
of  the  pn»prietor  sh<ml<l  he  in  the  eiif*t<Kly  of  tlie  r-ourt.  (The  ConfiHcation  Ciuses,  20 
WalL,  IKI,  ILM;  MilhT  r,  TTnite^l  Stated,  U  Wall,  2*i8. ) 

3.  A  eonfist^ation  of  privatt*  pro|K'rty  interitled  to  prevent  the  nw  of  s*aid  projw^rty 
by  the  enemy  as  mnnition  of  war  is  an  exercise  of  the  war  |Hiwer  of  the  nation  nia*le 
to  protect  an ri  i>roniote  it^  Itellii^erent  righti;.  f  Youii|i  r.  United  i^tate*^,  1^7  U.  8.,  39; 
Miller  f\  Unite«i  Stiites,  It  WalL,  2ti,H.  | 

4.  A  eon  titration  of  private  protH*rty  lK4ongin>j  loan  im^iir^jfent,  a«  jt  puninhinent 
for  treaeou,  m  an  exereine  «»f  the  mitinf-iintl  power  of  the  natirm,  made  t(»  i>rotett  and 
promote  i tsj  xm'creitpi  ri^l i  t.^i.     ( 1  lii <  1 . ) 

5.  While  engaj^eil  ill  suppressing  an  inaurreelion,  the  Ujtitint  Stale«  may  exereiee 
the  war  powers  and  the  sovereign  ix>werB  of  a  nation.     (Ibid. ) 

When  eoiifiseatioTi  of  property  is  iiit4']i(!ed  as  a  piiriishrnont  for  (*rinie, 
it  is  doubtless  aeeessaiy  for  the  leo-islative  l»niueli  to  authorize  sueh 
punishment,  for  in  the  United  States  erinies  and  their  penalties  orig- 
inate in  statutes.  Such  is  not  the  ease  wlien  ttie  war  |H>wers  of  tlio 
nation  are  ealled  into  aetion.  A  failure  to  observe  this  distinction  has 
|>roduced  a  tlieorv  tliat  the  ri^^ht  to  eoutiseate  private  property  of  the 
enemy  must  lie  etruferred  ujx»n  the  military  atithorities  by  thepolitieal 
branch  of  thedoveniment,  when  in  fact  it  is  derived  from  that  bmnch 
of  intenmtional  law  knowti  as  the  laws  and  usaijes  of  war.  It  is  the 
rioriit  to  utilize  the  eourts  in  contist^ation  matters  that  is  conferred  by 
the  political  branch. 

So  hij^di  an  authority  as  the  American  and  English  Kncyeloptt^dia  of 
Ijitw  failed  fo  observe  this  distinction,  and  in  its  first  edition  laid  down 
the  rule  as  follows: 

Tlie  iKiwer  to  deeide  whether  enemy  property  seized  n^wjn  lan*l  shall  be  eonfierat^d 
or  not  in  nuy  war  waged  by  the  United  Stiites  is  a  t)ohtieal  one,  and  Con^jress  mnst 
lieeide  the  ipiestion  in  any  such  war,  (Vol.  11^  i>.  459,  iwt  eii,,  title:  International 
J41W . ) 

This  tan*,niafje  is  omitted  from  the  disc^nssion  of  International  Law 
in  the  second  edition,  and  therein  it  is  stated: 

It  wap  flwideil  tiy  the  Fecleral  Rnprerne  Court  early  in  the  nineteenth  eentury  that 
proiRTty  foitiid  ifi  t!je  Unitinl  States  at  the  otilbreak  of  n  war  with  the  eonntry  to 
which  the  owners  of  the  pro|>erty  belongetl  was  subject  to  confiscation,  but  that  the 
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exercise  of  this  ri^ht  wan  a  matter  for  the  lef^islative  department,  and  in  the  absence 
of  an  act  of  Congress  providing  for  such  confiscation  the  property  could  not  bejudi- 
cicUly  condemned  f  a  mere  declaration  of  war  not  being  sufficient  for  the  purpose.  (Vol. 
16,  p.  1152.) 

In  Young  v.  United  States  (97  U.  S.,  39)  the  couil  say  (p.  58): 

It  is  equally  beyond  doubt  that  during  the  war  cotton  found  within  the  Con- 
federate territory,  though  the  private  property  of  noncombatants,  was  a  legitimate 
subject  of  capture  by  the  national  forces.  We  have  many  times  so  decided  without 
dissent.  The  a  uihoritt/  for  the  capture  ukis  not  derived  from  any  jmrticular  ad  of  Congress^ 
but  from  the  character  of  the  property,  it  l)eing  **i)otentially  an  auxiliary"  of  the 
enemy  and  constituting  a  means  by  which  they  hof  cd  and  expected  to  perpetuate 
their  power. 

The  coui-t  further  say  (p.  67): 

Property  captured  during  the  war  was  not  taken  by  way  of  punishment  for  the 
treason  of  the  owner  any  more  than  the  life  of  a  soldier,  slain  in  battle,  was  taken  to 
punish  him.  He  was  killed  l)ecause  engaged  in  war  and  exposed  to  its  dangers.  8o 
property  was  capture<l  because  it  had  l)ec<jiiie  involvetl  in  the  war,  and  its  removal 
from  the  enemy  was  necessary  in  order  to  lessen  their  warlike  power. 

Lincoln's  famous  (juestion  to  those  who  complained  of  the  arrest  of 
Vallandi^ham  presents  the  justifying  principle.  As  applied  to  the 
situation  in  the  Philippines,  the  question  is:  May  not  the  President,  as 
Commander  in  Chief  of  the  Army  and  Navy,  prevent  the  shooting 
down  of  American  soldiei's  by  depriving  the  men  who  are  doing  the 
shooting  of  the  means  of  securing  ammunition? 

II. 

In  the  absence  of  legislation  by  Congress  providing  therefor,  may 
the  military  government  in  the  Philippines  provide  for  the  confisca- 
tion of  property  found  on  land  in  said  archipelago,  when  the  property 
is  owned  by  individual  insurgents,  and  authorize  the  courts  of  the 
islands  to  conduct  proceedings  in  condemnation!? 

If  the  confiscation  is  intended  to  b(»  a  punishment  for  treason  against 
the  Federal  (hn'trnnuut  of  the  United  States,  it  is  undoubtedly  neces- 
sary for  Congress  to  impose  it. 

If  the  confiscation  is  intended  as  a  punishment  for  resisting  the  law- 
ful authority  of  the  military  government  of  the  Philippines,  that  gov- 
ernment has  the  right  to  inflict  it  and  may  use  its  courts  for  that 
purpose. 

This  question  arose  during  the  existence  of  the  militar}'  government 
in  New  Mexico. 

The  conquest  of  New  Mexico  by  the  military  forces  of  the  United 
States  was  accomplished  l)y  the  campaign  of  184().  In  compliance 
with  instructions  given  by  the  President,  the  oflicer  in  connuand,  Gen- 
eral Kearny,  organized  a  civil  government  for  the  occupied  territory 
and  filled  the  executive  and  judicial  oflices  by  appointment.     In  Decern- 
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ber,  lH4ti,  the  native  iuhaliitatits  organ izorl  ii  cnnspiniiy  to  ovt*rthrnw 
the  Unitpcl  Stiitcs  authority  in  New  Mexico.  On  the  ni^iit  ui'  Juntiiiry 
15,  1847,  the  insurgents  hetrjiu  hostilities  ami  sueeeeded  in  killinj^  the 
g'overnur  and  a  nuinlier  of  others  officials  and  t^itizens  of  the  l*nit4?d 
rftato«.  The  iiisurrectioii  became  cjeneral,  and  the  dei-hired  jnirjm8e 
wa,H  to  kill  all  the  Auierican.s  and  those  MexicHn?^  who  had  accepted 
otiiee  under  the  American  (fovernment.  The  iusurrectirjii  was  Mip- 
pressed  ]yy  the  miliUiry  forces  of  the  U  id  ted  States  and  a  nunilirr  of 
the  insurgeats  captured,  and  by  the  Uittor  part  of  1H47  comparative 
safety  was  secured  and  niainhiined  Ivy  stationing  troops  at  variotis 
points.  (_>f  the  insurgent  prisoners,  hfteen  *>r  tw^-rdy,  ]X'rhajis  more, 
were  tried  hy  conrts-nuirtiah  sentenced  to  death,  aral  exeented.  The 
others  were  turned  over  to  the  civil  authorities  of  the  inilitary  gov- 
ernment for  trial  in  the  civil  courts.  A  grand  jury  indi<*ted  four  of 
them  for  the  otfense  of  treason  against  tlie  United  Shites.  Oitr*  was 
tried  by  a  jury  and  convicted.  The  prisoner  challenged  the  jurisdic- 
tion  of  the  civil  court  and  assjiih:^d  the  indictment  on  the  ground  that 
he  was  not  a  citizen  of  the  United  States,  nor  hound  to  yield  allegiance 
to  that  Government.  Strong  pressure  was  brought  to  bear  in  his 
bcduilf,  and  the  district  attorney,  Mr.  Blair,  referred  the  matter  to 
Washingtr»n  for  instruction.  He  addressed  his  communication  to  Hon. 
Johrj  Y.  Mason,  then  Attorney -General  of  the  L'^nited  States.  Said 
letter  was  as  follows: 

Santa  Ye,  Apaf  /,  hS47. 

8ik:  YiHi  will  tliniUtleas  have  ri^iviviil  L^fure  thi«  rciwhca  ynn  lln-  luirtii'ular?^  nf 
the  late  iiii»iii*r**(lii>n  in  the  Mortlu^rn  iliatrii  t  itf  Uih  tATritory  through  thr  [nil^hc 
printH. 

Of  the  priMini^rs  taken  in  the  flnppn^8t*iijn  of  that  rel>elli«m  mm  of  the  leaden^  was 
extM'QtiHl  innler  Beiitt*iict*  of  a  nKirt-aiartial,  the  rernainder  were  turrietl  over  for  trial 
Uy  the  dvil  authontiew  on  the  ehar>?e  of  tret'JHc m  a^aini<l  tiie  V^ruleil  States. 

At  a  term  of  the  ITniti^l  States*  diHtriet  court  for  thit*  territory,  held  at  thm  mpJtal 
iu  Mareli  ?iL*<t,  fnur  couf^pienouH  jn^ri^ijuts  iu  the  late  retK^liou  were  hidictt^l  for  tream^n 
by  the  j^niud  jury;  three  put  u\>im  their  tnal,  one  nf  whom  wjis  found  >ruilty  aud 
w^ntemvd  by  the  euurt,  one  <lisi'hart!:cd  under  a  Jiolle  [fHw^i-Hpri,  aud  two  tilitaiue<l 
coiitiruiaurc  to  the  adjftunu^l  term  of  tin*  court  in  May  next.  Scvnie  twrnty-tive 
prison  em  wer**  diKi*harge<l,  the  grand  jury  not  tioding  sutlicient  ev^idence  to  indict 
Uieui  for  trt^iaon. 

ALniut  fifty  prisonera  are  tMiil^netl  at  Taoe,  in  the  northern  digtrict,  awajtin^f  trial 
at  the  \vrni  of  the  ronri  conunencrug  on  the  5th  instant,  at  which  tinje  Ixith  the  rireuit 
eonrt  ft^r  that  rounty  and  the  rnit4*<l  State^^  district  eonrt  will  U'  in  seswion. 

A  niuid*er  <jf  the  prisoners  ean  Ix^  identi(:t^l  a**  active  partici[mnt«  in  the  ruaFj><aeT0 
fd  the  late  Govenior  Bent  and  otlierH;  the^^e  tt  if*  tlie  iiJteution  to  pronerute  before 
the  circuit  c<>urt;  but  many  otherw,  who  were  active  in  the  |»lanuiny  and  exintiu^  the 
late  iiLHurni'tion,  I  feel  it  niy  duty  to  jinj^eeut*!  for  tn*a«on  a^aiiM  the  V'juttxl 
States. 

I  liave  taken  the  lil>erly  to  lay  tlu\-e  particulars  liefore  you,  in  f^rder  that  1  tuay 
iindei*i«tandin^ly  a,«k  your  counsel  and  advice,  which  I  have  hail  a  j^reat  dewire  to 
ol»tain  l»efore  euterinff  ajwai  thene  pmsiecntions,  but  tlie  want  of  oi*i*ortunity  to  com- 
nnmieate  with  you  did  not  iH*rndt  it. 

Ytm  are  di*nbllcsj*  fully  aware  td  the  manner  and  form  in  whieli  Bri^dier-<ieneral 
iCearay  deelariHl  New  Mexico  a  territory  of  the  United  States,  and  its  Inhahiumts 
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dtizeiii*,  fflibject  to  her  law8  and  liable  to  penalty  for  their  infraction  in  like  manner 
as  citizens  nf  any  other  Territory  of  the  Unite<l  States.  By  the  authority  in  him 
vested  he  entabliiiheci  a  civil  government,  a  superior  court,  with  juriadiction  as  a 
Unite^l  States  distri<rt  court.  In  this  last-named  court  I,  by  appointment,  act  aa 
Unite*!  States  district  attorney,  and  have  felt  it  my  duty  to  prosecute  all  acta  of  treaaon 
comniitterl  by  the  inhabitants  of  this  territory,  holding  them  responsible  for  all  their 
acta  as  citizens  of  the  United  States. 

In  nearly  all  the  (»i4es  tried  the  crounsel  for  the  defense  have  entered  pleas  to  the 
jurisdiction  of  the  court,  which  the  court  overruled,  and  in  the  case  of  Tmjillo,  who 
waa  convicrted,  the  defense  plead  the  jurisdiction  of  the  court  before  the  jury,  declar- 
ing it  U)  l>e  unconstitutional  to  try  any  native  inhabitant  of  New  Mexico  for  the 
crime  of  treason  against  the  Government  of  the  United  States  until  by  actual  treaty 
with  Mexico  he  Ixjcame  a  citizen.  The  court  ruled  out  any  consideration  of  this 
pr>int  by  the  jury,  leaving  it  only  the  evident  and  the  facts  upon  which  to  make  ita 
verdict.  Considering  that  as  constituted,  the  court  waa  l)omid  by  its  oath  to  view 
all  the  inhabitants  of  New  Mexico  as  citizens  of  the  United  States  and  to  execute 
the  laws  in  regard  to  them  as  such,  leaving  the  responsibility  of  the  question  of  its 
constitutionality  to  fall  liack  upon  the  power  which  constituted  it. 

I  am  anxious  to  receive  your  counsel  and  advice  at  the  earliest  possible  moment  in 
regard  to  all  the  matters  alxjve  referred  to. 

Mails  for  this  place  will  no  doubt  leave  Fort  Leavenworth  regularly  hereafter,  and 
I  trust  you  will  oblige  me  by  replying  to  this  by  the  first  opiwrtunity. 
Very  resi)ectfully,  your  obedient  servant, 

Frank  P.  Blaib. 

Hon.  John  Y.  Mason, 

Attorney- Oawral  of  the  Vniied  Sta^a*. 

The  Attorney-(icnoral  refeiTcd  the  matter  to  the  War  Department. 
Hon.  W.  L.  Marcy  was  then  Secretary  of  War,  and  he  addressed  his 
communication.s  relating  to  the  matter  to  Col.  Sterling  Price,  in  com- 
mand of  the  United  States  forces  in  New  Mexico.  From  these  com- 
munications the  following  passages  are  (juoted: 

War  Department,  June  lly  1847, 

Sib: 

******* 

I  am  not  aware  that  the  Presitient  ha«  yet  receiveii  the  jx'tition  for  the  pardon  of 
Antonio  Maria  Trujillo,  but  I  have  converseii  with  liini,  and  am  now  enabled  to 
I)r€»»ent  bin  views  on  that  subject. 

The  tenijM)rary  eivil  government  in  New  Mexico  results  from  the  conquest  of  the 
country.  It  does  not  derive  it,s  existence  directly  from  the  laws  of  Congress  or  the 
Constitution  of  the  Cnite^l  States,  and  the  Presi(ient  can  not,  in  any  other  character 
than  tliat  of  Commander  in  Chief,  exercise  any  control  over  it.  It  was  first  estab- 
lishes! in  New  Mexico  ])y  tlie  otticer  at  the  head  of  the  military  force  sent  to  conquer 
that  country  under  general  instructions  containe<l  in  the  comnninication  from  this 
Dei>artment  of  the  IM  of  June,  1846.  Beycuid  such  general  instructi(>ns  the  Presi- 
dent has  det'lineii  to  interfere  with  the  management  of  the  civil  affairs  of  this  t-erri- 
tory.  The  iM)wers  and  authority  ])osseSHed  hy  (Jeneral  Kearny  when  in  New  Mexico 
were  devolvefl  on  you  as  the  senior  military  officer  on  his  <lei)artnre  from  that  coun- 
try. They  are  ample  in  relation  to  all  matters  presented  to  the  consideration  of  the 
President  in  the  communication  of  the  acting  governor,  Vigil,  dated  2.Sd  March  last, 
and  to  you  as  the  s(^*nior  militiiry  oflicer,  or  to  whosoever  is  such  officer,  he  will  k^ve 
such  matters  without  jKJsitive  or  special  direction.     Your  better  knowledge  of  all  th^ 
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farts  nw]  ♦Mri'u instances  will  doubtlees  enable  you  in  take  a  wi*«e  ami  prndent  i'r>ur8e 
in  rt/^ar«l  Ui  thnni. 

Tht^  in8urn*<'ti(>ii  in  that  dt^part intent  (-alltHl  ftir  enur^y  <»f  aiTtion  and  nevere  treat- 
nu'nt  »»f  Ih*^  guilty.  It  waM  !>ut  jus^tice  that  the  <j lenders  Hhoiild  1»^  imninhtH!.  Tlie 
saMy  <»l  *nir  troi>p4iand  tlie  Het-urity  of  our  poBHegsiuns  rt'qiiirt'd  it.  Bt*y">nd  wliat 
wan  niMt'ssary  to  these  t^nds  it  is  preMtuueti  yon  have  nnt  j;<>ne^  arui  the  President  mn- 
rert^ly  hopet*  tliut  tiie  hfe  f*f  Antonio  Maria  Triijillo  nuiy  hr  spare*!  withotit  fii^re- 
^ardin^  them.  With  thiw  KUj^t'stion  he  teavt*^?  tlie  (iy*e  of  Tnijiilu  to  your  dbpcjeal, 
an  he  dm'H  all  iithi^rH  yet  nnder  cmmde ration. 

Very  reepetitftilly^  your  obcjdient  servant,  \\\  L.  Makcy, 

Sicnf'irtj  of  War. 

OoL  STEOiLINCi  PWICE, 

Or  ojffker  Qtmmatiditifji  II  S\  Fonfjt  tit  *SfintH  Fe,  N.  Mex. 


War  Dkpartmknt, 


The  foundation  «jf  the  civil  govt^rnineiit  in  New  Mexiro  is  not  derived  direetly 
from  the  laww  and  ConHtittition  of  the  IJnittHl  States^  hut  rissta  uiK>n  the  rij^hta 
attjiiinHl  hy  r«incjne«t.  I  rail  your  particular  iltention  to  the  foarth  para#;rapli  of 
my  letter  of  the  Ilth  of  June  as  containiuij  the  pnucii«le8  on  which  the  tem|K> 
rary  ptvernmentftt  New  Mexieo  doeii  or  shonlil  v^yaL  The  territory  conqnered  liy 
oummis*  doi'i^  ni>t  l»ec(»me  liy  the  mere  act  id  couquent  a  pcnuaneut  part  of  the 
IT  idled  Stat**t4,  and  the  inhahitant^  of  ,Huch  territory  are  nul^  to  the  full  extent  of  the 
term,  eitizeuf*  of  the  I'liitii^l  States.  It  \n  Ix'yinnl  diNjiute  that  on  the  cHtahlLshment 
of  a  temporary  civil  j^oveniiiient  in  a  lonquered  enuiitry  tlK^  inhabitants^  owe  ofttMli- 
ence  to  it  and  are  iHjund  hy  the  lawH  which  may  Ite  ado[>ted.  They  may  be  tried 
and  (>Hni«h*^l  for  ijffenne^.  Thcjwe  in  New  Mexico  who  in  the  late  ini^urrtH'tion  were 
l^nilty  of  iiiur<ler  or  in^^tigatjc*!  rilhers  lo  that  crime  were  liable  to  be  puniwhed  for 
t!u'He  urtH  either  by  the  civil  or  military  authority;  hut  it  i«  not  the  pro[»er  une  of 
leixal  terniH  ti>  say  that  their  offence  wan  treiy*oii  cr»mnntte<l  a^dnst  the  Unitetl  tStatess, 
for  to  thr  *iovernraent  of  tht*  United  Platen  ivs  the  C  oivernnient  nmler  mir  Oonstitu- 
tiotj  it  WiHdd  not  \w  correct  to  way  tliat  they  owed  all«"^iance.  It  apiH'art*  hy  the 
letter  i*f  Mr.  Blair,  t^i  wliich  I  have  ritfi*rredt  that  thrtw^  enjirattetl  iti  tlie  iuHnrrection 
have  lieen  pHMi-eih^l  avraini^t  ik?  traitoi^B  apunnt  tlie  I'niti^l  States.  In  this  reaj->eet  I 
think  tliert^  whm  error^  **  far  as  relates  to  the  1 1 et*i venation  of  the  offense.  Their 
offenf*e  wa**  imaint^t  tlie  tenifw>rary  civil  government  of  New  Mt?xi*'o  and  the  lawa 
provided  for  it,  which  tliat  g(jvernment  hatt  the  right,  and,  indet^l,  wiiM  Imund  to 
ee*^  exe+'uted. 

On  two  fonner  fK'caflions  I  have  aililresned  you  in  regard  U\  Trujilbv,  who  ha^  Vicen 
convietwl  of  iwirticii»atiiig  in  the  iiif^urrection  and  the  execution  of  his  *4entenee  sus- 
j>endtHl,  liijd  made  known  the  ckn-ide^l  wiahes  of  the  President  that  Idti  punishment 
Hhonld  1h'  r*^i!iitteih 

Firnine*ia  may  under  some  circuniMances  Iml'  reijuirtni  aaan  element  of  wecnrity  1/»  the 
Citizens  of  the  United  State**  and  tjther  perMonn  in  conntriefl  conquereil  by  our  anna^ 
When  Hucli  is  the  case,  it  shoidd  be  unshrinkingly  exerri**e<l;  but  when  a  merciful 
ctjurr^e  can  l»e  t^afcly  indulged  it  is  strongly  *"ominende<l  as  promising  in  tlie  end  the 
la*i*t  resnlts.  Stirli  a  eourm*  is  prompteil  hy  the  l>ett4^r  feelings  of  our  naturi*,  tind»  on 
the  ordinary  principles  of  human  lu-tion^  cazi  not  fail  to  promote  quiet,  se^'urity,  and 
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concjUati(»n.     I  Wdiild  tiien^frtrt'  pii^gfst  that  tliitt  coiin^e  Iw  ailopted  in  all  the  other  ^ 
casefl  not  linally  «ti8po«eci  of  8ti  far  a»  ttinHide rations  of  safety  will  allow. 


Very  re8iK.^'tfully,  your  ol>eciient  ^rvant. 

Oil.  STKKLiNfi  ruri'K, 

f  htfiiimudimj  ('nitf^l  SfrtUi^  Fftroit,  StinJti  i-l:,  N.  }f€X. 


Secreiary  of  War. 


For  th*^  resusfjns  istated  in  the  forejj'oing  coiTespontloTice  the  Presi- 
dent dot'liiiod  to  (\\ercise  the  piiwer  to  pardon  vt^sted  in  him  us  C.'hicf 
Civil  Ma^^istnite  of  the  Unitetl  Stiitehs,  hut  tis  Cxjiiiniander  in  Chief  of 
the  Army  authorized  the  ninitnry  governor  to  uhc  his^  diseretion  in  the 
matter,  and  the  prisom^r  wtis  |>jirdoned  liy  the  governor. 

Tlie  Invents  residtiug^  froui  this  innurreetion  did  not  eseHfR^  the  att>en-  ! 
tion  of  C<:*ngre8H.  Tliut  hody  on  fluly  It),  IH4K,  jKtssed  a  restdution 
callinj^  upon  the  Pi'esident  for  in  formation  in  retoinl  to  the  existenee 
of  eivil  i^<ivernmi'nt,H  in  New  Mexieo  and  California,  their  form  and 
chttract4?r,  hy  whom  instituted  and  hy  what  authority,  and  how  they 
were  maintained  and  wupported;  also  whether  any  persons  had  ^K^eii 
tried  ami  eondenined  for  **  treason  against  the  United  States"  in  New 
Mexie*^ 

President  Polk  replied  t<*  said  resolution  hy  messiige  (dated  thdy  17) 
reeeived  rhily  24,  1H4H,  in  which  he  discusses  theeharaeter  of  miliUry 
government,  taking  the  position  that  sueh  a  government  may  exercise 
the  ''fullest  rights  of  sovereignty,"  With  sjiid  mess4ige  he  trans- 
mitted the  {'orresp<^ndenee  ahove  referred  to,  and  also  a  letter  reeeived 
by  him  from  the  Seeretiiry  of  War.  In  thiw  message  President  Polk 
said: 

Tln'  tt'tiijMtrary  ^oveniiiuMitH  authorized  were  infftitut4il  by  virtue  of  the  rights  of 
war.  The  power  N»  lieclaR^  war  atJJiiiii^t  a  foreigii  eduutry,  and  t<»pro,setMi(4>  it  at^ixird- 
inj^  \n  tlie  ^em-ml  lawn  nf  war  m  miu'tiomvl  hy  eivilixi^d  uationH,  it  will  not  be 
que*'tioutHl,  exiHt*^  under  our  Ooa>itituti*>ri.  When  CToujrreBs  lias  dotliir(*tl  that  war 
exiftt^  with  a  foreign  natirai,  **  the  general  laws  of  war  apply  to  our  mtuation,"  and  it 
beeonit^  Hie  duty  of  tlie  l*re^iidefit,  ti«  t!ie  eouf^titutional  '*Couiinamler  in  Chief  rif  the 
Army  awl  Navy  of  tht*  I'uited  Stalen/"  to  proH^HUite  it. 

In  itr<*>n^eutii]g  a  fiin^i^ni  war  tlniK  duly  derlare*!  t)y  Con^refw  we  have  tlie  njfht  by 
"cHirifjut?*^!  and  military  <H'eui>ati«>n**  to  lu^^iuin'  i)ojiw*K8ion  of  the  territories  r>f  th© 
enemy,  aiid»  during  tlie  war,  to  '*exerdi?c*  the  fullet^it  rijjhlH  of  mivereignty  over  it." 
Thei*overci^nty  of  the  enemy  is  in  HUeh  ea»e  "^susjiendedt"  and  hin  lawn  ean  *'  no  loujjer 
be  rightfully  enforveii'*  over  the  efinijuenNl  territory  "or  Ihj  obligatory  uikhi  the 
inhahitanti*  who  n^main  and  submit  to  the  ronijueror.  Hy  the  Kwrrender  the  inhati- 
itanlH  iiattw  under  temf>orary  alle$*iaiH*e**  ti>  the  tdnquenir,  and  are  '*l>tiuntl  by  Mtich 
lawH>  an*l  nneh  *«nly,  aw"  tie  may  ehoo**  to  reeognisse  and  impose*  *'From  the  nature 
of  the  ea,*«e  no  other  lawH  eould  1m.^  ohligatory  niion  them,  for  wlu're  there  it*  no  pro. 
tection^  i>r  allegiane<%  or  sovereignty  ttiere  can  Ix*  no  clium  to  ol>tMhentv.'-  These 
are  well-eiJtabliHhi^l  print'iple^  of  the  laws  of  war  a.**  reeognizeil  and  pra^-tieed  by 
eivitizeil  nationn,  and  they  have  lieen  aanetiuui^d  by  the  highetft  judicial  tribuiial  ol 
our  ow  II  eoiintry. 


The  letter  from  the  Soeretarv  of  War,  which  aecornpanied  the  Pres- 
ideot'.s  message,  was  as  follows: 

WxK  Defaktment,   \Vtu<hhig(fm,  Jahj  U\  IJ^^S^ 

Sir:  In  compliance  with  your  clirection  to  Ik*  hxnin^hvtl  with  wn'b  inforniiition  aa 
rnay  \n?  in  this  I>epiirtnieiit,  to  enahli^  yr»u  ti»  aiii<wer  the  re^jliitjonpi  of  tlie  H<>ii?*ti  of 
Kei>rei4L^ntativt\<  of  the  1 0th  histaiit,  in  rt'lation  to  t\w  dvilgov^*^nllletlt4^  in  New  Mex- 
ico ami  Caiifoniia;  to  the  apiM^intmrnt  of  civil  ottifers  ther*"in  arul  tlie  imynient  of 
their  siiUtricn;  to  trials  f<ir  treason  ajrainnt  the  United  States  in  New  Mexii-o,  etc., 
1  have  ftji*  honor  tip  nt^ite  that  tiie  iltKuinients  from  thif*  hepartment  whit-h  aeeom- 
(xaniei!  ycnir  niew5a;re  to  tht^  Hi>U!^e  of  Reprei<entative»  of  the  22i\  of  Deeenilier,  lH4t>, 
in  reply  to  a  reipit^t  hy  that  ImmIv  ff>r  information  *'\n  rehition  to  th**  (\Htiihlisb- 
meut  or  or^nixation  of  rivil  3^'o\'i^rmiient  in  any  iM>rtion  of  the  territory  *d  Mex- 
ico^  which  htm  \nH.m  or  nii^riil  be  taken  jHP8t*t^pion  of  by  the  Army  or  Navy  of  the 
UnittNt  StatCH/*  contain  all  the  onlen?  and  tlireetions  whicli  hail  been  issiie^l  hy  the 
War  L>e|>artmt?nt  previoiw  to  that  lime  and  all  the  informalion  then  knf>wti  here  io 
re^anl  to  the  form  and  charaeter  of  tlie  iinvernmetit!^  est  ah  I  ij^  lied  in  New  l\[exi(\>and 
t^'iiifoniia,  the  anthority  by  whieli  tiiey  were  eHtahli^^bed,  and  tlie  af>tMiintmcnt  of 
civil  ofhi'erw  therein. 

The  dtMinnentvH  which  arnimpany  thin  eommiiiiieation  runtain  all  the  infi»rmation 
on  the  wame  snhjeetH  Hnht*e<|neiitly  received  at  thin  l>e[iartijient,  aw  well  ns  all  the 
ortlers  and  iii:^tructitinH  issue^l  from  it  since  the  date  of  that  meswige. 

The  jjtjvenmieiit**  in  New  Mexiixi  and  Califoruia  rewnlte*l  from  the  eomjneyt  and 
military  CHX'ifpation  of  these  lerritorii"*),  am!  were  eHtahliKtuxl  hy  flie  military  idlieer 
in  chief  cnmmand.  They  have  \n^n\  c«intinue<l  liy  the  name  authority,  and  whatever 
ehanges  may  have  wenrred  in  the  nftice  of  ^jvernor  Iiave  1>een  Reneniliy  made  hy 
the  commanding  military  ofheer,  wilhont  ^jieeial  instnutions  from  thin  l^efiartmeiit. 
In  resi>e<-t  U*  California,  inHtruetion8  wen*  ^iven  to  tieiieral  Kearny  to  iirocr(»ed  froni 
New  Mexico  to  that  territory,  ainl,  on  Inn  arrival^  to  hold  it  and  exercise,  iia  far  im 
wa«  necessary,  civil  fn  net  ions  therein.  Col.  R.  11  Ma8<»n,  of  the  I^irwt  lie^iment  of 
DragtKmH^  waw  afterwards  stmt  to  take  chief  military  connnand  of  that  territory  when- 
ever  General  Kt^rny,  who  had  leave  to  return  to  tlie  United  8 taten^  whonld  withdraw 
from  it;  and,  a**  an  incident  of  Hiicb  command,  to  exercise  the  duties  of  temi»orary 
civil  governor,  or  make  propter  arnin^emcnts  for  civil  jfovermnent  therein. 

It  ajiiM^an*,  l>y  theaccoiopanyiniir  pajjerw,  that  Charles  C^'iitp  who  had  l^ei^n  aj>poiritt*<l 
civil  >r<Kenior  of  New  Mexico  hy  Genera!  Kearny,  wsw  iiiurdered  in  an  in.*jnrrer(iMn 
which  took  plare  in  Jammrvt  lf^47»  and  the  <dtice  of  ^4»v«"rnor,  by  that  fvent,  vviiH 
<levolved  on  I>ooicianf»  Vij^ih  who  was  fiecretary  of  ntate  mider  Governor  Uent. 

The  appointment  rnjt  only  of  j^iivernur  hnt  nf  all  the  other  civil  funclionarieH  was 
left  to  the  military  authority,  wltich  held  ttie  conn  try  as  a  compieat  from  the  enemy. 
There  is  no  other  information  in  this  Department  in  relation  to  the  changes  in  the 
civil  ofticefH  *>f  either  New  Mexico  or  California  than  snch  tm  in  contained  in  the 
dmiimenta  which  accompany  tliifl  iHininuinication. 

it  m  prcHumetl  that  the  ex[>enw^*«  itt  the  civil  ^tivermnent  in  botli  of  thcf^^  terri- 
tiiries  liave  In 'en  defray*'d  by  revenne**  rait*4*d  within  the  stone.  There  ij^  nothin>^  in 
the  df»cmucnlH  in  the  Ik'parlment,  nor  have  1  information  from  any  other  f-ource,  to 
whow  that  the  Halarii-n  of  ullicerf*  c>f  the  civil  government  in  either  have  lHi_*n  paid 
from  the  Tn^a^iiry  of  the  United  State,«;  ar  that  any  money  ha'^  U'cn  drawn  there- 
from to  tlefray  any  [>art  of  theexpen^'H  of  the  civil  government  eHtid>lii^hed  in  them. 

It  appearSi  by  the  accompanying  do<nnnent.«.  that  early  in  Jannary,  1847,  t!iere  was 
an  inRirrection  in  New  Mexico,  contint^l  to  that  pari  of  it  which  lit*s  east  of  the  Rio 
trrande,  and  many  mnrderw,  niontly  of  American  citizens,  were  iier|x*lrati'<L  Hy  the 
energetic  conda*'t  of  onr  military  force  it  wa>^  nnppressiHl;  not^  however,,  until  ufter 
coutiiderahle  loaa  of  life  on  huth  mdea.     Some  of  the  iii-siiijaton*  uf  it,  taken  in  arnitj, 
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were  executed  by  the  militar>'  authority;  and  others,  deeply  implicated  in  the  crimeB 
committe<ly  were  turned  over  for  trial  to  a  civil  tribunal  called  a  "district  court  of 
the  Unite<l  8taten.'*  They  were,  in  form,  charf^  with  treason  against  the  United 
States,  condemned,  and  some  of  them  executeil.  In  April,  1847,  the  person  acting 
as  district  attorney  on  their  trial  addresseil  a  letter  to  the  Attorney -General  of  the 
Uniteil  States  (a  copy  of  which  is  among  the  documents  appended  hereto),  bat  it 
was  not  receive<l  until  the  latter  part  of  May  or  the  first  of  June  of  that  year.  By 
this  letter,  it  appears  that  objections  were  made  at  the  trials,  by  the  accosed,  to  the 
jorisdiction  of  the  court.  It  was  urged  by  them  that  being  citizens  of  Mexico 
before  the  conquest  of  the  territory  they  did  not  become  thereby  citizens  of,  and 
consetjuently  could  not  l)e  guilty  of  the  crime  of  trea8r>n  against  the  United  States. 
These  objections  were  overruled,  the  trials  proceeded  and  resulted  in  the  conviction 
and  execution  of  several  of  the  awu8e<l. 

This  letter  was  referred  U)  this  Department  by  the  Attorney-General,  with  a  sug- 
gestion that  he  would  give  an  ofhcial  opinion  ui)on  the  questions  presented,  if,  as  is 
the  legal  course,  it  should  be  re(]ue8te<l,  but  the  error  in  the  designation  of  the  offense 
was  too  clear  to  admit  of  doubt,  and  it  is  only  in  c-ases  of  doubt  that  resort  can  be 
had  to  the  Attomey-<jreneral  for  his  opinion.  On  the  26th  of  June,  1847,  I  wrote  to 
the  commanding  officer  of  Santa  Fe  a  letter  (a  copy  of  whi<;h  aciM^>mpanies  this  com- 
munication), in  which  the  incxjrrect  description  of  the  crime  in  the  proceedings  of 
the  court  is  pointed  out.  It  is  therein  stated  that  **  the  territory  conquered  by  our 
arms  does  not  become,  by  the  mere  act  of  conquest,  a  permanent  part  of  the  United 
States,  and  the  inhabitants  of  such  territory  are  not,  to  the  full  extent  of  the  term, 
citizens  of  the  United  States.  It  is  l>eyond  dispute  that,  on  the  establishment  of  a 
temporary  civil  government  in  a  conquere<i  country,  the  inhabitants  owe  obedience 
to  it,  and  are  bound  by  the  laws  which  may  \>e  adopted;  they  may  be  tried  and 
punished  for  offenses.  Those  in  New  Mexico,  who  in  the  late  insurrection  were 
guilty  of  munler,  or  instigateil  otliers  to  that  (Time,  were  liable  to  !xi  punishe<l  for 
these  acts  either  by  the  civil  or  military  authority,  but  it  in  not  the  proper  use  of 
legal  tenns  to  say  that  their  offenses  was  treai*ou  c<jmniitted  against  the  United 
States.  For  to  the  (Tf)verniiient  of  tlie  Uiiitcil  States — as  the  Government  under  our 
Constitution — it  would  not  be  correct  to  say  that  they  owe<l  alU»giance.  It  ap^iears  by 
the  letter  of  Mr.  Blair,  to  which  I  have  roferre<l,  that  those  engaged  in  the  insurrection 
have  been  prf>ceede<l  against  as  traitors  to  tlie  United  States.  In  this  resiKMjt  I  think 
there  was  error,  so  far  as  relates  to  the  designation  of  the  offense.  Their  offense  was 
against  the  temporary  civil  government  of  New  ^lexico  and  the  laws  provided  for  it, 
which  that  government  had  the  right  and,  indeed,  was  l)ound  to  see  executed." 

No  copy  or  record  of  the  proceedings  of  the  court  on  these  trials  for  treason  has 
lieen  received  at  this  Department. 

Very  respectfully,  your  obedient  w^rvant, 

\V.  L.  Marcv,  Si'frctanj  of  War. 
To  the  President. 

(House  Ex.  Doc.  No.  70,  first  session  Thirtieth  Congress.  War  Dept  Cong.  Doc 
521.) 

The  situation  in  New  Mexico  at  that  time  was  as  follows:  The  mili- 
tary government  of  New  Mexico  asserted  sovereignty  over  said  terri- 
tory. The  government  of  Texas  also  asserted  sovereignty  thereover. 
A  portion  of  the  inhabitants  acknowledged  allegiance  to  Old  Mexico  and 
a  portion  to  Texas.  A  portion  of  the  inhabitants  acknowledged  the 
authority  of  the  United  States  resulting  from  the  military  oirupation, 
but  by  far  the  greater  portion  of  the  inhabiUints  refused  such  acknowl- 
edgment and  were  attempting  to  expel  the  forces  of  the  United  States). 
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Atti^ntion  is  fliiTrted  to  tho  (iivi  that  fit  thr^  timo  thp«io  trials  occurred 
the  tr**aty  of  pruct^  with  Mt*xitH>  htid  not  f>ct'ii  sigm^d,  1>ut  the  United 
Stttten  hai4  always  iiiiiiiititiiied  that  it  atH|uinxl  title  to  New  Mexico  and 
CaliforiuH  hy  i'onqiit\Ht,  and  not  from  thi^  treaty.  The  treaty  does  not 
pretend  to  eede  territory;  it  is  a  treaty  of  peace,  in  whirh  Mexico 
aeknowletlcft^fl  tho  rights  s**cured  by  the  United  Staters  by  conqnest. 
The  title  of  the  ITuited  States  efjiiirnenees  with  the  eoini>letion  of  the 
conquest,  arul  tlates  from  the  pi^riod  when  the  territory  was  occupied 
by  the  United  State s  military  foreea. 

The  authority  of  the  military  i^fovernmentof  New  Mexico  to  institnt'e 
courts, confer  jurisdiction  thereon,  and  prescribe  the  procedure  therein, 
was  recojifnized  and  sustained  l>y  the  Supreme  Court  of  the  ITuited 
States.     (Leiterisdorfer  ts  Webb,  20  Ibnv.,  17*L} 

Durintr  the  Iti^volntionary  war  the  American  cohjnies,  severally, 
organized  State  governments.  Nearly  all,  if  not  all,  of  these  j^fovern- 
ments  enacted  Itnvs  for  the  coajiseation  of  the  j^roperty,  btjth  real  and 
personal,  of  the  Tories  and  nonresident  subjects  of  Great  Britain  who 
continued  their  aUe^^nance  to  the  Britinh  Crown. 

In  regard  thereto  the  Supi'eme  Court  of  the  United  States  my  (11 
Wall,  312): 

Itifi  not  without  weij^ht,  tbul  when  tlvp  Constitution  wsih  foriiie<l  itn  framere  had 
fresh  in  view  wlmt  liaii  Imh^ii  thmv  ilnriii^;  Ihe  Revtikitioimry  war.  Similiu  wtatuteft 
for  the  cunfijHc^tiitn  of  [iroperty  of  doim^ytic  eaeaiie^,  of  ihoR*  who  ailhered  to  tlie 
BritijHlH  inveniineiit,  tbm^fi  imt  n*>jiik*nti-uf  <  iri*HtKritain,  wenM^narlcd  in  many  of  the 
Stat*\s,  aricl  tfiey  huvi*  Imm'Ii  judicially  di'tfruiiued  la  liave  Imh^u  jitHtUk'd  by  the  laws 
of  war.  They  show  what  was  tlieii  uudi-rHtoo*!  to  he  t'uiitisfahle  proiH*i'lyi  and  who 
were  puhlic  eneruics-  At  least  they  hIujw  the  j^eneral  underHtiindiag  that  aiders  and 
ill)ettons  of  the  puhlir  etieruy  were  ItieoiHdveM  eiieijuef«,  and  tieiree  tliat  their  jirojierty 
nii>?ht  lawfully  Iw  mnliHi'ateil.  It  v;u^  with  i\wm*  faetn  frt^h  in  iiii'iin»ry,  and  with  a 
full  know  li^lt^e  tliat  HUih  le^iHlatimi  had  Ikx-ii  eoiniiion^  ahimnt  uuiverwal,  tliut  ttie 
Coustitutirnj  wjis  ailii|>te<h  H  did  ]irohihit /m'  ^wjw//r(do  lawK.  It.  did  prohitjit  \nUn 
of  atlainden  TIn/y  tuid  aLsj  U^t-u  [>ast4i*il  hy  the  States.  But  it  iiii|H)*ied  no  re^ntrir- 
tion  upon  the  power  to  pniwi-ute  war  or  eontisrate  ejieiny's  pro[H^rty.  It  Heeinn  to 
be  a  f*ur  hifereui  e  fr^>ui  the  oiiiimou  that  it  waa  intendwi  the  Itov  eniijn*nt  stiould 
have  the  jMiwer  td  earryingon  war  aj*  it  hud  Ijeea  r-arrii^d  oa  «!urin|(  Ihe  Revidutiou, 
&ud  therefore  .nhoidd  have  the  ri^^ht  hi  eonlii^'ate  an  eu(*my*s  property,  not  only  tht* 
property  of  forei|tjn  enemieH^  hut  alnti  that  of  doniestie,  am!  of  the  aiders^,  aljettors, 
and  eomfortern  of  a  puhlie  enemy.  The  frainer^i  of  the  (Vin^stitutioTi  guanled  a^driHt 
exeesHOi*  that  tiad  existeil  durinjf  ttie  revolutionary  Mtnigj^le.  It  m  incrtNlibh*  that  if 
Mnch  ec»nfi84'ation?«  hud  not  iK-en  eiinlenipLited  iis  |M>Hj<ihle  and  legitimate,  they  would 
have  I  teen  expressly  prohibite<h  *^t  at  lea^t  rep*trictetl. 

In  the  ahsence  of  Con^^res.'^ionid  authority,  may  the  military  author- 
ities of  the  United  States,  etigai^ed  in  supprej^wing  the  insnrrection  in 
tlie  Philippine**,  contiM'ate  property  found  on  land,  which  property 
belontr.H  to  individual  insurgents^ 

Durinj^  the  period  of  actual  hustilities  the  commander  of  a  lieUigereut 
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foTCf!  maintaining  militarv  occapation  possesses  a  large  and  extraor- 
dinar}'  pf>wer.     Such  rule  is  an  element  of  theju^i  MIL 

The  f'r»m  mangier  of  the  cM^rupyin};  army  mlet*  the  territory  within  hifl  mUhaiy 
jarifyliction  atf  nef-endty  rieniaiidji  and  prwience  dictatef>,  reetrmined  by  intematioiial 
law  and  obligations,  the  os^^  and  laws  of  war,  and  the  orders  of  his  superior  offi- 
cen>  or  the  gr>vemment  he  serves  and  repreflenti*.  ( Honsmrd's  Fuiiamentaiy  Debates, 
3fl  «er.,  vol.  Il5,  p.  80.     Op.  Atty.  Gen.,  vol.  8,  p.  3H9.) 

A  military  government,  us^  as  a  means  for  promoting  the  purposes 
and  endeavors  of  active  hostilities.  Is  subject  only  to  such  conditions 
and  restrictions  as  the  laws  of  war  impose  upon  it. 

As  was  said  by  the  Supreme  Court  of  the  United  States,  such  gov- 
ernment— 

may  do  anything:  necessary  to  strengthen  itself  and  weaken  the  enemy.  There  is 
no  limit  to  the  pr>werH  that  may  lie  exerte<l  in  Huch  cases  save  those  which  are  fouiMl 
in  the  laws  and  usages  of  war.  «  «  «  [n  snch  oases  the  laws  of  war  take  the 
place  of  the  C.V>nstitatif>n  and  laws  of  the  Tnited  States  as  applied  in  time  of  peace. 
(New  r>rleans  v.  Steamship  (V,.,  20  Wall.,  3$M.) 

Commenting  on  this  view  of  the  law,  the  Texas  supreme  court  say: 
This  language,  stmng  as  it  may  fleem,  asserts  a  rule  of  international  law,  recognized 
as  appli(table  during  a  state  f*i  war.     (Daniel  r.  Hutcheson,  86  Tex.,  61.) 

The  war  in  the  Philippine^s  continues  to  be  one  of  active  hostilities — 
flagrante,  hlht^  or^  at  le&st,  non  cenmnte  hello. 

The  conduct  of  such  war  devolves  upon  the  President  as  Commander 
in  Chief  of  the  Army  and  Navy. 

Ifcnnett's  F^dition  of  Poineroy's  Constitutional  Law,  says: 

When  acrtual  hr>stilitieH  have  commence*  1,  either  tlirough  a  formal  declaration  made 
by  OingresH,  or  a  lK*llig«*rent  attack  maile  !)y  a  foreign  goveniment  which  the  Presi- 
dent muMt  reiH'l  by  force,  another  branch  of  thin  functitm  as  Commander  in  Chief 
(vmies  into  play.  He  wag****  war;  C^ingresn  cUk***  not.  The  legislature  may,  it  is  true, 
control  the  courw'of  lH>stilitieH  in  an  indinnrt  manner,  for  it  must  iK'stowall  the  mili- 
tary UH^UM  and  inHtrunientn,  but  it  i-an  not  interfere  in  any  <lire<'t  manner  with  the 
actual  iM'lligerent  ojHTationH.  Wherever  1k»  the  theater  of  the  warlike  movements, 
whether  at  home  or  abroa^l,  whether  on  land  or  on  the  sea,  whether  there  l)e  an 
invasirm  or  a  n*l)ellion,  the  Prt^sident  as  Commander  in  Chief  must  comluct  those 
movements;  he  |M>ss«?HHi»«  the  sole  authority  and  is  clothed  with  the  sole  responsi- 
bility.    (Sec.  7()fJ,  p.  591.) 

The  sumo  author  further  says: 

Thin  military  law,  or  in  other  wonls,  this  code  of  positive,  enacted,  statutory  rales 
for  the  government  ui  the  land  and  naval  forces,  is  something  very  different  from 
martial  law,  which,  if  it  exists  at  all,  is  unwritten,  a  ]>art  and  j)arcel  of  the  means 
and  nu^thcMls  by  whi(!h  the  Commander  in  Chief  may  wage  effective  war,  something 
alKive  and  lH»y(md  the  juris<li(!tionof  Congress,  for  that  Ixnly  has  no  direct  authority 
over  th(5  actual  condu(!t  of  hostilities,  when  war  has  been  initiated.     (Sec.  469,  p. 

Chief  Justice  Chase,  in  the  iiiinoritv  opinion  in  ex  parte  Milligan, 
said  (4  Wall.,  V^^\S)\ 

(^nigrc^sH  has  the  |)Ower  not  only  to  raise  and  support  and  govern  armies,  but  to 
de<:lare  war.     It  lias,  therefore,  the  {tower  to  provide  by  law  for  carrying  on  war. 
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This  jMiwer  iiec  i^narily  oxt^^mln  to  all  legiitlatioii  t-wcmtial  to  the  proa^culion  of  war 
with  vigcir  mid  sQtxT'j*y>  rjrfpt  surh  a»  ijtfrrferett  v?ith  the  rummand  of  thf  farerH  find  the 
ffmduiH  of  fitmptiiijm.  That  power  and  daty  Sj<?lonjj  Uy  the  Presiilent  iu*  Vumuxtmiler 
in  Chit^L  Both  th*^^^  jiowerH  ;ire  dm vftl  from  tht?  Ci»n»titutton,  Init  neither  in  (lefiriwi 
by  that  iJiHtnimiHit.  Their  extent  imiBt  Ik*  deteriiiine<i  l>y  their  nature,  and  hy  the 
prim 'i  pi  en  cif  our  institiitioug. 

The  |M>wer  to  make  the  uei'e>i8iiry  Iuwh  ih  in  Cougres*?;  the  jKiwer  t4>  exinuite  \n  the 
Frewident.  Hotli  jiowern  imply  ninny  KulK»rdinate  and  anxihary  powers.  Kiieh 
inehideH  nil  anthnri ties  ej<8entiat  tvi  it,^  due  exenciw.  But  neither  euii  the  Pn-.'^ident^ 
in  war  more  tlian  in  jieiiee,  intrude  ni>oij  t!ie  prof>er  aiithority  of  Congrt^s,  wn'  (Vm- 
gre$s  upon  Ik*'  pr^tptr  nuthoritif  nf  thf  I'rfgnlfnt. 

In  oxpressitig  his  iDdividiia!  viewH  in  Brown  r.  United  States  (8 
Cranch,  1*52)  Mr.  Justice  Story  said; 

The  aet  dt^^iarinit^  war  lias  anthoriztfl  the  Exeeutive  to  eniplf\v  the  land  and  naval 
foreec^  of  tfie  Tiiitetl  tStatea  to  earry  it  inti*  effeet.  When  and  where  Hhall  he  eurry  it 
intfieffeetV  *  *  *  Upi>n  what  gmuml  ean  he  authorize  a  ranudiiin  eainjiiii^n  or 
seize  a  r^ritinh  fort  or  territory  and  twcnipy  it  hy  n^ht  of  eaptnre  ami  eonijuenl  I  am 
utterly  at  a  loss  to  jieri'eive,  unle>^  it  l»e  that  the  jM^sver  tr(  i*arry  tlie  war  into  effeet 
gives  every  ineidental  i>o\ver  which  the  law  of  nations  anthorize*^  and  appnnen  in  a 
Btate  of  war. 

Continuing  the  discussion,  .TuHtit-e  Story  «ays  (pp.  151^  li*4); 

My  aiyumeFit  proeet*<iH  u|»on  the  ^roimd  that  when  tlie  h^^iwlative  anlhority,  to 
whom  the  ri^jlit  to  derlare  vvar  in  e^inlidetl,  Iul^  det'lare<l  war  in  it**  moMt  nnlinutetl 
inannen  die  lC\t«<'ntive  anthority*  to  whom  the  exeenlion  of  the  war  Ib  ronlided,  Ig 
boimd  to  iiirry  it  inh»  effeet.  He  hai*  a  diHeretioii  vesteil  in  him  a^  to  the  manner 
and  exti^nt^  bnt  lie  eaji  not  lawfully  tranwend  the  rules  of  warfare  establL'^hed 
among  eivilized  nations.  He  eaii  not  lawfully  exereii»e  j>owerM  or  authorize  pri>i'eed- 
ingH  which  the  civilizcil  world  rejmdiates  ami  dinelaiinK  The  Hoven^ignty  41h  to 
declarini^'  war  and  limiting.'  it«  effect*^  rei^t*^  wilh  the  lepHlatiire,  The  novereiij^nty  an 
to  it**  exeenlitju  rest.s  witli  the  PrenidenL  If  the  li.'giEflature  ilo  not  limit  the  nalure 
of  the  war  all  the  regulatioim  and  rights  of  general  war  attaidi  nptm  it. 

The  rule  is  that  priviite  property  on  hind  nun'  he  eotitiseated  when 
the  neee.-^sities  of  the  niilitai'V  op^mitions  require  sneh  aetion.  W  Ijo  is 
to  determine  the  question  of  necesHity  ^  In  Mrs.  Alexander's  Cotton 
(2  Wall,  404)  the  court  siiy: 

Being  enemies*'  property,  the  cotton  was  liable  to  capture  and  confiscation  by  the 
adverne  jiarty.  It  in  true  that  thi«  rule,  an  to  prfJiwrty  on  land,  ha>*  nH'eivwl  vory 
important  qua  I  ill  cations  from  usage,  from  the  reason  ingw  of  enli^htene<l  publieist«^ 
and  from  judicial  dtH'iHions.  It  may  now  l>e  regarded  as  substantially  rei*triete<l  **  to 
special  cjisGH  dictated  hy  the  netH*r^ary  ojierationof  the  war,"  and  as  exelnding  in 
general  "  tke  wizure  of  the  private  pro|>erty  of  [jacific  (H^r^ons  for  the  sake  of  gain/' 
The  commanding  general  may  determine  in  what  spec^ial  tranet*  itn  more  stringent 
application  iw  reipiirt%l  hy  military  emetTijeneies,  while  conj^idenitions  of  pnhlie  |»olicy 
ancl  jMisiitive  provisions  of  law  and  the  general  spirit  of  legislation  nniM  indicate  the 
cases  in  wliieh  it«  appUeation  may  be  properly  denied  to  the  prui>erly  of  nuncom* 
batant  enemies. 

All  departments  of  the  niilitury  government  of  the  Philippines  are 
to  be  eonsidered  as  instruments  with  which  a  belligerent  is  waging  a 
war.     Therefore  its  courts,  as  well  as  its  cannon,  may  be  used  to 
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weaken  its  enemy  hikI  strengthen  itself.  If  eonfis^'iititm  is  resoi*ted  to 
a«  u  nii!itiirv  iiieiisurCj  the  ronmiaiider  uf  the  Wlligertnit  foree  having 
used  its  soldiers  to  capture  propeily  may  use  its  courts  to  condemn 
such  (*apture.s.     Both  agencies  are  instruments  of  actual  war. 

The  viise  of  Brown  ?\  United  St4it^.s  (8  Cratich,  110)  does  not  apply 
to  the  situation  in  the  Philippines,  as  understood  bj  the  writer. 

In  that  case  a  private  citizen  of  the  United  States,  in  no  way  con- 
nected with  the  military  estiiblishiiient  and  without  autliorization  from 
the  military  authorities,  seized  private  property  alleged  to  belong  to 
an  individual  enemy,  and  sought  the  assistance  of  a  coui't  of  admimlty 
to  condi^mn  said  property  as  [irize  of  war,  pursuant  to  the  provisions 
of  the  laws  regarding  prizes  cnptui'ed  at  sea.  The  court  sustained  an 
objection  to  the  jurisdiction. 

In  delivering  the  opinion  of  the  court,  Mr,  Chief  Justice  Mai*dhall 
said  (pp.  1:22,  123): 

ReMi>iM*tijigr  ihv  i>owt»r  ai  (jnvemment  no  (loubt  is  entertaineil.  That  war  ^xes  to 
tlie  K<jvt*rei^n  full  right  to  takr  tli*^  j>orH<uia  ami  t-oijfiw^aU*  tht?  jtrDperty  of  tlu*  t^n^my 
whervver  ftiiititl  ia  f«riretle<L  Tho  niitipatiojiH  of  tkin  ri^kl  rule,  whjih  tlie  humane 
anil  wi.st*  poliry  of  iiKKU^rti  X'uue^  hua  intriKUu-t'<i  into  prai"tiii%  will  ii ion*  or  U*sa  affect 
theexert-ise  of  this  ri^ht,  but  i^w  not  irupair  the  right  itself,  Tliat  reumi»*s  undimin- 
ishet!,  ami  whi-n  the  swjvi^reign  authority  shall  rhnoi!*t^  to  bring  it  into  nperatioo  the 
jiidirml  ilepartrnent  iniiwt  jijive  effec^t  tn  its  wilL  But  until  that  will  i*hall  Im*  exprea»ed 
no  fMjwiT  of  t'oMik'ui nation  pan  exixt  in  ikr  attirt, 

Tht*  aiief  .tustice  further  said  (pp,  121-123): 

It  doe«  not  apf>ear  that  thiH  seizure  wa^  niaile  « n tier  any  instnictions  from  the 
Pn^ident  of  the  I'nitiHi  Stat*»j*:  nor  in  there  sin y  tn  hl**nee  of  its  having  IjIh  i<am'tion, 
unleHMthe  liU'ln  lit^ing  liknl  anil  prL»<CH:ut4.Hl  by  the  law  otlkvr,  who  repref^ent*  the 
Government,  niuat  imply  that  Hanrtion.  On  the  contrary,  it  is  adniittt*<l  that  the 
seizure  waw  made  by  an  individna!,  and  the  VilM  Hle<i  at  his  ini^tanrt'  liy  the  district 
attorney  who  acted  fhjni  Jn>  own  iinpressioni*  tif  what  oon.stituteil  hi^duty. 

All  parties  to  that  action  ooneeded  that  CongrenH  alone  could  invest 
the  rcjurts  of  the  United  Sttites  with  ]urisdu*tion  to  hear  and  determine 
eontisration  proceedings.  The  contention  of  the  lilndlant  wa.H  that,  by 
the  paHHage  of  tlie  act  declaring  war  against  England,  C^.ongress  had 
therein'  derliired  that  contiscation  of  eneuiieK'  g(x>dH  on  land  wa,s  as 
pernii.Hsihle  as  eontiscation  of  i^uch  goods  on  the  sea,  and  the  court 
had  the  same  jurisdiction  over  goods  confiscatjed  on  land  its  was  con- 
ferred l>y  the  '* prize  laws"  of  Congress  regidating  the  seizure  of 
goods  on  the  sea,  and  that  a  private  citizen  of  the  United  Stiites  was 
thereby  authorized  to  make  the  seizure  and  maintain  condeni nation 
prot^eedin gs  in  the  courts.  The  issues  were  stated  ljy  the  court  a^s 
follows  (p,  123): 

The  quefitions  Uy  \ye  decided  by  the  court  are: 

First.  May  enemy- h  (jroiverty*  found  nn  land  at  the  eomnnenr*enient  of  hoPtilitie8» 
beseixe*!  and  oon*leijjned  m  a  necessary  conw^^uencL*  of  the  d**i'iamli**n  of  war? 

Becond.  la  there  auy  legislative  act  which  u^uthorizea  such  aeiiture  and  i-ondemiia- 
tiun'/ 
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Since  ill  til  13  ojonntry,  frt)Tii  i\w  structure  of  nnr  Government,  ftrftr^^f dings  Ut  eon- 
tlemn  tlie  prn|H'rty  nt  an  t'iH*niy  found  within  nnr  territory  at  the  ♦leelamtirin  of  war 
t'^n  Ih?  sustaijied  only  upon  the  principle  that  ihey  are  instituted  in  execution  of 
some  exiBting  law. 

And  again,  the  court  say  (p.  126): 

The  aet«  of  Cons^rej^  furnish  many  instances  of  an  opinion  that  tlie  Ueclanilion  of 
war  doe«  nt>t  of  itself  authorize  proret'dhifjH  againj^t  tlie  j>er«ons  or  projierty  of  the 
enemy  found  at  tho  time  within  the  territory. 

Evidently  the  ''proceedings'' referred  to  were  ]>roceedingfs  in  the 
civil  courts  of  the  United  States.  The  holding  of  the  codit  was  that 
before  the  civil  courts  of  the  Unite<l  8tftte«  can  assume  juriKdiction,  at 
the  instance  of  a  private  citizen,  to  condenni  the  private  proj>crty  of 
an  individual  eneuiy  seized  on  land  by  a  private  citizen  of  tlie  United 
States,  it  is  ne<*e.Hsary  for  Cbngress  to  confer  such  jurisdiction  and 
authorize  private  citizens  to  invoke  it;  and  that  the  a*^  decl:irin;jf  war 
affainst  Kno-ljind  did  not  e<nifer  such  jurisdiction  or  authority,  and  the 
existing  laws  known  as  ''  prize  laws''  applied  onl}"  to  captures  at  sea. 


ra  THE  MATTER  OF  TRAKSMITTING  OVER  THE  TEIEORAPH 
LnrES  OPERATED  BY  THE  MILITARY  GOVERNMENT  OF  C¥BA 
MESSA01S  RECEIVED  FROM  OR  DESTINED  FOR  POINTS  IN  THE 
UNITED  STATES,  VIA  HAITI  AND  SANTIAGO  DE  CITBA. 

[Sabtttlnal  July  <),  l!)OJ.    Vwit'  So.  2105,  Iilvfiiion  uf  Inmilar  AfTair^,  Wur  pepHrUueiiL] 

SYNOPSIS. 

1.  Examination  of  the  mnfhetin^  I'laimw  a.«.s<^rted  l>y  t!ie  tnternfttional  Oi-ean  Tele- 
gra[*h  Coiiii*4iiiy,  tin-  Cnlia  Snlmiariiie  Calile  Oiuij^any,  an*l  the  French  Cable 
Cotnpanyt  rt^inlin^r  tlirir  rt'lative  and  res^peetive  rijtrtii,^  under  the  several  eoii* 
ceflwioiiH  gninttnl  said  ifimpanien  hy  the  Government  uf  Spain. 

2«  The  Sjiiininh  conceHwion  to  the  Cnlwi  Snlimarine  Cable  Company  appoar»  to 
confer  njwm  that  rotiii>any  tlie  exclus^ive  privilege  of  tnin5*niittinir  private  teh^ 
grams  pii^sning  iMi'twet^n  Santiago  ile  Culia,  (Jienfuegos,  Hataiianu,  and  the  central 
station  of  llaliana- 

3  Said  eont'fi^sii>n  thjet*  not  curtail  the  ri|2;lit  of  tlie  Goveniment  to  eend  Government 

mefsajt?e><  bt^tween  Kai<l  de^i^(mt*vl  points  over  the  Ude<;raph  liiR*t<  (tf  the  S|»auij^h 
Goveniment,  nor  to  ^rmiit  coui-e^j^itjuM  for  tele|jjniplj  hni^  to  (NiinLs  in  Cuba  which 
will  not  eonrieet  any  two  of  ttie  places  re?4erve<l  to  the  Cuba  Suhmaritje  Cable 
Comiiany. 

4  The  exclusive  privilegt*  conferred  hy  the  ^paniyh  conc«?9iou  to  the  International 

Ocean  Telegrapli  Ctvmpany  in  confintsl  to  the  ex€hjt<ive  ri^ht  U*  gronnil  in  the 
eoa^tal  walers  of  Cnba  any  telcjifmph  cable  the  other  end  of  wldrh  ia  attached 
to  any  |Hiiiit  in  (he  Ignited  Slater.  Otherwi**e  than  n*sultM  fr»>m  thiw  grant  the 
Government  of  Spain  did  jiot  iiudertake  to  limit  or  control  the  internatioiml  right 
of  tlie  Unite*!  Statt-a  to  communicate  with  the  island  of  C^l>a. 

Sir:  I  have  the  honor  to  acknowledge  your  reqiu^st  for  a  report  on 
a  matter  arising  as  follows; 

The  International  Ocean  Telegraph  Company  niaintnins  and  operates 
a  cable   l»ct\veen  the  United  Stutcs  and  Cuba.     This  euinpany  claims 
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tho  oxclu«ive  right  of  telogmphic  communication  between  the  United 
StnU»s  and  CJuha  continuing  until  Januar}-,  1906,  by  virtue  of  a  conces- 
Hion  from  the  Spanish  Government,  granted  by  royal  decrees  dated 
Docombor  5,  18(>(),  and  May  13,  1867. 

The  Culm  Submarine  Telegraph  Company  maintains  and  operates  a 
Hubmarino  (»ablo  along  the  southern  coast  of  Cuba,  I'eaching  from  San- 
tirtgt)  to  Cionfuogos,  and  thence  by  land  line  to  Habana.  The  origi- 
nal (H>ncossion  (IVcomber  31,  ISiV^)  ombniced  biit  three  points,  Santi- 
agt),  Ilulmnu,  and  an  intermediate  mooring  to  be  selected  by  the 
comimny,  at  one  of  throe  places,  to-wit:  Cionfuegos,  Bay  of  Cochinos, 
or  IVatuhmo.  The  company  selected  Batabano  for  the  third  mooring, 
but  soon  thereafter  sought  authority  for  a  fourth  mooring  to  be  effected 
at  Cienfuegos.  This  was  at  iii-st  denied  (April  9,  1870),  then  granted 
(July  10  uiul  October  13, 1874),  and  revoked  (August  6, 1876).  Mean- 
while the  company  had  completed  the  mooring  at  Cienfuegos,  and  the 
docn^e  of  n»vocation  declared  this  fourth  contact  would  be  tolerated  as 
11  special  grace.  Subsequently  (September  30,  1895)  the  Government 
of  Spain  granted  to  the  Cu})a  Submarine  Compin}'  a  concession  for  the 
estiiblisliment  and  opemtion  of  submarine  cables  connecting  Cien- 
fuegos  with  Manzanillo,  Cuba,  and  touching  at  the  towns  of  Casilda, 
I  ills  Tunas,  Jiicaro,  and  Santti  Cruz,  these  cables  connecting  at  Cien- 
fuegos  with  that  e^tjiblished  from  Santiago  to  Ilabana. 

The  French  Cable  Company  maintains  and  opemtes  a  cable  from 
llayti  to  C'Uba,  landing  at  Santiago  under  a  concession  granted  b}'  the 
Spanish  (lovernment  dated  April  1,  18S7. 

The  Cnited  States  and  Ilayti  Telegraph  and  Ca])le  Company"  main- 
taiins  and  oiwiiites  a  cable  from  New  York  City  to  Ilayti. 

All  said  cables  were  constructed  and  operated  prior  to  the  American 
occupation. 

The  Signal  Service  Corps,  United  States  Army,  reconstructed  the 
overland  telegraph  line  b(»tween  Santiago  and  Habana,  which  line  is 
now  being  operated  ])y  the  military  goverinnent  of  Cuba  as  a  common 
carrier  of  telegmph  messages. 

The  lines  of  the  United  States  and  Ilayti  Telegraph  and  Cable  Com- 
pany and  the  French  Cable  Company  are  now  ojierated  in  conjunction 
and  transmit  messages  betw^een  New  York  and  Santiago,  Cuba,  via 
Hayti. 

On  arrival  in  Santiago,  Cuba,  messages  destined  for  Habana  or  else- 
where in  Cuba  are  tendered  to  the  persons  in  charge  of  the  overland 
telegraph  line,  operated  ])v  the  United  States  militiiry  authorities,  by 
whom  they  are  accepted  and  transmitted  upon  payment  of  the  rate 
charged  the  general  public. 

The  International  Ocean  Telegraph  Company  and  the  Cuba  Subma- 
rine Telegraph  Company  separately  complain  that  said  practice  consti- 
tutes an  infringement  of  the  terms  of  the  concession  granted  the  Fi-ench 
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Cable  Company  and  also  a  violation  of  the  eoncoi^siormry  rijL^hts  of  each 
of  t'oiiiplaiiiants. 

Tlie  tirst  ihhi^  to  l>e  juscertahied  in:  What  is  the  r^piH-itir  ai*t  nf  the 
government  of  Cuba  of  whieh  (*oniplaint  is  niadef  This  Is  to  he 
answered:  The  aetion  pennittiiitT^  the  oveHund  teh'i^r.ii)h  line  from 
Haviina  to  SaTitia^o  to  Ix*  used  as  a  (*ortiinan  i^arrier  of  m(\ssaj4'r\s  pass- 
injj  between  points  in  the  island  of  Cuba  and  points  in  the  United 
States,  via  Santiat^o  and  Ilayti,  over  thr  lines  of  tlie  Fr<^neli  Catth*  Com- 
pany. The  next  iiHpnry  is:  Wlnit  aetion  by  tlie  ((overiunent  of  ('uba 
h  requested  by  eomphiinant?  This  inqutiT  i«  to  be  annwered:  To 
refuse  trjuismis^ion  over  said  tnnd  tcde^raph  line  to  messaj^^es  received 
from  or  intended  fur  points  in  the  United  States  via  Ilayti  over  the 
Freneh  cable.  Real izint^  that  theSeerotary  of  War  wouhhlesirr  to  he 
advised  a.H  to  how  the  rehitive  and  iTspet^tive  rit^hts  of  t!iesi*  nibhM'om- 
lianies  were  re*ifarded  and  treated  undi^r  Spanish  sovereii,^nt\ ,  i^areful 
exandimtion  has  lieen  made  of  all  availabl*!  means  of  information  on 
that  subject. 

The  investif^nition  inducer  the  belief  in  the  mind  of  tht*  writ*^r  that 
while  Cuba  remainetl  under  Spanish  ^sovereignty  the  Spmish  Govern- 
ment might  properly  permit  the  Freneh  Cable  Company — 

1.  To  transmit  from  llayti  to  Siintiago  de  Cuba  over  it.s  cable  mes- 
sage.H  from  the  Uiuted  States  arriving  in  Ilayti  over  the  Unite^l  States 
and  Hayti  i*al»Ie. 

2.  T\»  transmit  from  Santiago  de  Cul>a  to  Hayti  over  said  cable  an}- 
message  delivered  to  the  Santiago  (»flice  of  the  Freneh  Calde  Company 
for  tninsmissiou  to  tiie  United  States  via  Ilayti  and  over  the  Utiited 
States  anrl  Hayti  cable. 

3.  To  use  the  Government  overland  telegraph  line8  to  tninsniit  mes- 
sages received  in  Santiago  o^er  the  Ilayti  and  Santiago  cablr,  di\stined 
for  any  p*»int  in  Cuba  excepting  Ilahaini,  Cienfnegos,  and  Uatjihano, 

4.  To  use  the  Government  overhmd  telegmph  linen  to  transmit  to 
Santiago  de  i'uba  messages  originating  in  i*id>a  and  destined  for 
jK)ints  outsitle  of  lluyti,  provided  such  messages  were  sent  from  a 
station  on  sai<l  overland  lines  other  than  Habana,  Cienfuegos,  and 
Batidnino. 

Whether  it  wa.s  the  praetiee  of  the  Spani,sh  Admin  i  stmt  ion  in  Cuba 
to  permit  the  French  Cable  Company  to  exercise  said  privileges  Is  a 
question  of  fact  m^t  clearly  and  conclusively  established  by  the  docu- 
meiit.s  iiled  herein. 

That  the  Secretary  of  War  may  secure  .such  information  as  the 
examination  made  affords,  the  following  is  sulimitted. 

To  support  their  complaint  and  rec]uest  for  relief,  the  International 
Ocean  Telegniph  Company  and  the  Cuba  Submarine  Telegraph  Com- 
]iany  appeal  to  the  treaty  of  peace  (Paris.  iHUti)  and  the  concessions 
granted  hy  the  Govi^rnment  of  Spain. 
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Tho  provisiotis  of  tin*  treaty  o^  peace  invoked  are  those  mi  forth  in 
Article  Vlll,  as  follows^: 

That  the  r^lininiirthnic'iit    *    *    *    can  not  m  any  n?»i>ofl  hji[Wiir  tlit*  property  < 
riglitw  wliii^h  by  luw  iK^ldiig  t*»  the  pt^a^-efiil  jK)Rm*8Hioii  i>f  iirojterty  of  all  kinds,  of 

*    *     ♦    or  any  other  asmwiations  liaving  legal  oapaeity  to  ar<|iimi  and 
proi>erty  in  the  aforeaatd  territories. 

Thr  SiMT(*tiiry  of  War  is  relievod  from  the  respoiisii»ility  of  detf?r- 
minidg  whi^thtn*  or  not  siivh  rig^bts  as  are  actually  t^ratited  by  the 
Spaninh  roiicessions  involved  heroin  are  propei*ty  rights,  for  the 
Attoiniev-(TenentK  with  reference  to  thocoiieossion  to  the  I  titer  national 
Ocean  Tt^let^^raph  Company,  has  advihied  the  Secretary  of  War  that — 

Conct'Shtii^riH  of  thi»  kinfl,  whidi  ciirry  with  them  exclusive  rights  for  a  period 
years,  ronj^titutf  profj+^rty  of  whirh  tln^  rnnct-R^^ionary  ran  no  more  Ijc  deprived  arbi 
trarily  ami  ivitli*»nt  lawful  rtiason  than  it  can  lnvik^privtHl  *if  itx  i»en*onal  tangihl 
liStft'tH.     In  a  raf»e  in  the  Supreme  t\»nrt  of  the  riiittMl  Staten  (1  Wall,  X»2)  Mr,  Jtia- 
tiee  Fieltl  wii«l:  "The  lUntetl  States  having  ileHiriMj  to  art  us  a  great  nation,  not  neek- 
ing,  in  i:xten<lhig  their  authority  (-tverthf  rvvhnl  ei>uutry,  in  enforce  forfeiture*?,  but 
aifortl  i)roteeti<jn  ami  Heeiirity  to  all  jiLst  rights  whieh  e<juhl  have  Ixn^n  elaiu»ed  froi 
the  Government  they  8U|iersede*l.     lf»  therefore,  the  Western    Union  Telegraph 
Company  has  an  exehisive  grant  applira1>le  in  Cuba  fi>r  Liable  rights,  whieh  gnint  has 
not  expired,  it  would  In*  violative  of  all  iirineiplefi  of  juHtice  ttt  deMmy  Hs  exelugive 
right  by  granting  tomj^^ting  privileges  to  another  eom]:mny."     (22  Op.,  518/) 

The  ni'cessity  continues  for  the  Secretary  of  War  to  ascertain  if  the 
grant  of  cahle  rit^bt;H  under  (^onHidemtion  is  exclusive*  Such  ri8(*cr- 
taiiunent  is  not  a  ;i////VvW^  (Itfirntfuathm  of  the  question  involved,  its 
purpose  beinjj  iu  enable  the  Seeretai\v  to  intelligently  exercise  h 
authority  in  a  matter  wherein  that  authority  has  been  invoked,  t«  tb 
end  that  the  o-overiunent  of  Culm,  by  *>miM!4ion  or  connnission,  shall 
not  participate  in  what  the  Attorney-General  holds  *Svoyld  be  viola- 
tive of  all  principles  of  justice." 

The  Internatioruil  Ocean  and  Teleoraph  Company  Imses  it-H  claim  o: 
exclusive  priviletjces  on  the  followin*^  provisicnisof  the  concession  unde 
which  the  calde  was  constructed: 

Article  1.  The  grant  tliat  on  the  19th  of  laat  June  was  temporarily  given  by  a 
royal  decree  to  Mr.  William  Smith,  re]>ret»entative  ni  the  Telegraphie  International 
Oceanie  ( *onipany,  to  fix  in  some  [mint  of  the  island  of  Cuba  the  end  of  the  t*'le- 
graphie  subnmrine  eahle,  whii'h  has  to  start  fmm  the  roa.«!t  of  Florida  in  the  Uuite^J 
States,  i«  now  given  with  a  ilelinite  etiaraeter  and  for  the  term  of  forty  years  for  the 
plating  of  the  eahle  or  eables,  whieh  starting  from  the  States  of  the  TTiiion,  eii^l  in 
the  said  island  nl  Outia,  providi^l  that  during  I  he  same  |>eri<Ml  of  time  tbt*  Unite*! 
States  Government  dc>f*s  not  *leprive  them  of  tlie  exclusive  gmut  allowed  tbeni, 
(See  Dim?.  :i,  No.  2105,  Div.  Ins.  Affra.) 

The  f^rant  made  by  said  royal  decree  was  subsequently^  modilied  Uj 
royal  decree  dated  May  13,  1867,     Therein  it  was  decreed  as  follows^ 

Considering  that  in  this  resjieet  article  1  of  al>ove-nauieil  deereeof  5th  Lk^-einl 
186^,  should  he  eom|jhe^l  with,  that  in  no  ras^*  the  term  of  duration  of  gnuits  niaiie 
referring  to  the  cables  of  Cuba  to  Porto  Rieo  and  to  the  Canarie«j  and  to  ^fexic 
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Paiiarna,  ami  tli^-  Snutf*  Ameririm  tNjaptw,  .slinulU  <-x«*eefl  t\w  f^-miissiou  K^int*^!  to 
the  loteriiationiil  (Htnm  Ti*lf>rm|>1i  t'omfiaiiy^  I  (liTre*'  US'  folloWH: 

Aktji  LK  L  TJu'  |>i*niiiH?*ii>n  t«i  laud  un  tJif  itiast^of  tfir  iHlanil  nt  Cutjathegutnnarme 
U*legrttpliio  t^ihli'i*  referrc^d  to  hy  urfirl**  I  of  llii'  dcHTtv  of  5tti  of  Dwetiilier,  1>UW>,  will 
In*  reputed  H?^  ii  iimil  grant  nimlv  U*  tlw  IiilernatioMiil  Hct^iri  Tidfjirapli  (\»njpany  for 
the  teroi  ♦»!  forty  yearn,  »^ahject  to  the  teritift  e!^tahli>'he<J  in  tlie  nei/oiid  londition  of 
schedule  of  teniiw  for  hidderM  on  r*ale  at  Haid  gmnl  authori/od  by  deeree  of  ><ame  date, 
2tith  Feliruary  tawt.     (Stn*  *lntrtn  dr  Madrid,  May  17,  1867.) 

The  ** second  roiiditu^n/Mo  which  reference  is  mudo  in  the  decree 
above  quoted,  is  n^  foliuws: 

The  company  will  make  iiw*  of  the  tele^rniphie  fhiew  duriiiji^  forty  yearn,  ttie  Cjov- 
enimeiit  making  iio  other  irnmfy  during  thit*  time  for  tlie  eHtahlit^hinent  of  parahel 
line**.  After  the  exj>ir;ilion  of  siiid  term  rhe  <  Joverrunent  will  t>e  free  to  aeeonl  [H^r- 
iniasions  for  new  landing}*  soheiti'd,  tlie  eoni|»ituy  frmtiiiiiing  in  the  enjoyment  of  the 
use  of  ttieir  line.  F^r  fhtM^iulH  of  tliLn  artii  le  jmralU-l  liiii*.H  will  hewtieh  that  Hfarting 
fr<»ni  Cnliaand  Pt»rto  Rieo  will  liave  suliinerge^i  ral>h^  runninj^ approximately  in  the 
same  direetitin.      (Set*  (IntrlH  f/r  Mndrid^  Feb.  138,  18*>7-| 

The  International  Ocean  Telegmph  CVmipany  insi^t,^ 

1,  That  hy  m\A  provisions  it  was  ofninted,  ffir  a  |>eriod  of  forty  year«, 
the  excltisive  privilege  of  teleKra|>h  calde  traltii'  between  ("idni  and  the 
United  Stjites,  passing  over  e4tbleH  running  approximately  |>arallel  to 
the  lines  operated  by  it, 

2,  That  the  French  cable  uirI  its  New^  York  contH*ctic)r»  liy  means  of 
the  United  States  and  Hayti  cable  constitute  ^ueh  panillel  line. 

3,  That  the  Frenrh  Cable  Cotn])any,  by  tln^  tei*nis  of  the  Spanish 
concession,  dated  vVpril  I,  iNST,  under  which  its  cable  was  constructed, 
is  prohibited  fi'om  engaging  in  the  United  Stjites  trattie. 

The  Spanish  concessitMi  granting  perniission  t<j  the  French  ('able 
Coaipany  to  land  iti*  cable  in  Culm  contains  the  fidlowing  provisions: 

Art.  8.  The  eoneet^^ion  in  Mlnetly  liniit**<l  to  Mayli,  8o  tiiat  ftiere  amy  Yh*  no 
infriiJirenient  of  Ihe  pri vi leges  eonec»( let!  to  the  '*  Intcruational  Oeea«ir'*and  *'We«t 
India  and  Panaiiia'*  ('oni]i<tiiie»4. 

Aht.  \^.  It  in  an  expre**H  eonditirm  that  if  the  eoneesnionaire  Ih^  de<*iroiig  of  ext^end- 
ing  the  eontiminieatictn  to  ani>ther  or  to  other  piintp,  lie  may  not  do  mi  without 
obtaiuitjg  the  previiaiH  authorization  of  the  Sijaniflh  {iovenuuent. 

DETEBMINATION    OF    THE    yUK8TION8    INVOLVED    IIEEEIN     BY    THE 
SPANISH   MINI^RY    IN    18Hit. 

Upon  examination  it  appears  that  the  question  of  the  right  of  the 
Fn*nch  Cabh^  Company  under  its  concessiiui  to  engage  in  t rathe  with 
|K)ints  in  the  United  States  and  other  points  outside  of  Hayti,  wa^ 
raised  in  IHSH  when  said  cafde  was  bt^hig  eonsi  true  ted. 

The  British  consul  nt  Ilabana.  acting  for  and  on  fiehalf  <»f  the  Inter- 
national Oi'can  Telegniidi  Company,  the  West  India  and  Panama 
Cable  iknnpany,  and  the  Culwi  Subtinirine  Cable  Company  called  upon 
the  Spanish  administration  in  Vwhiv  to  prevent  the  landing  of  said 
cable  in  Cuba;  basing  said  demand  upon  the  averment  that  if  cuii 
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were  execute*!  by  iht*  inUttary  iiiithority;  and  others,  deeply  implii^atf^i  in  the  i 
comniitttMi,  wert*  turned  uvit  iur  trial  to  a  civil  trihunal  calleil  a  *Mistrirl  rourt  of 
the  United  State,^."  They  were,  in  form,  ohaiye^i  with  trcaHtin  a^iinwt  the  Uiittecl 
States,  ixmdemneii,  and  s<»onitMif  them  exernted.  In  April,  lfH47^  the  jiei><<»n  a+^*tinj? 
aadLHtritt  att-orney  «in  their  trial  addres^»<l  a  kHter  Ui  the  Attorney-* Jt^iunii  of  the 
Unit*'<l  States  (aropy  4«f  whioli  in  amonij;  the  iloenments  ap]»irmh'd  hea*to)»  hut  it 
WBH  ntAi  H'eeived  imtil  the  latter  [»art  ui  May  or  the  (ir>it  of  June  of  that  year.  By 
thifi  letter,  it  ap[>eara  that  olijt'ctionH  were  made  at  the  trialH,  hy  tiie  aeeui^Hl,  to  the 
jurisdiction  r>f  the  court.  It  waa  urged  hy  them  tinit  WAnii  eitizeni*  of  Mexico 
before  the  conf|iie»t  i>f  the  territory  they  did  not  liecoiiie  there) ^y  eitixeiit*  of,  and 
conBtHjuenlly  coidd  not  iw  guilty  i>f  the  crime  of  treason  airairij^t  the  rnite<i  States. 
Thei^e*"l>iectionH  wert*  overmle^l^  the  trials  prtKi^Hleii  and  re^uitcNl  in  the  eonWetion 
and  exe<"nti<»n  of  i*everal  of  the  act  use<l. 

Thiii  letter  was  rt*ferre<l  trt  thi.^  Department  l*y  the  Attorney-tTeneral,  with  a  8Ug- 
Kestion  that  he  would  Kive  an  othcial  opinion  ui><m  the  f|uestif>nM  f>re»ented,  if,  a;^  is 
the  legal  c^iurwe,  it  shouhl  Itt'  requested,  hut  the  error  in  thi^h^f-iifnation  of  the  offense 
was  t«»o  clear  to  a*lniit  of  douht,  and  it  is  oidy  in  ra^M.'^i  of  doul>t  that  r».^ort  can  be 
hail  to  the  Attoruey-<Teneral  for  his  opinion.  On  the  l^tith  of  June*  liS47,  I  wmte  to 
the  cr>mniandin|k!  officer  of  Santa  Fe  a  letter  (a  I'opy  i*f  which  aceompaiiie«  this  <x>ni- 
manieation),  in  which  the  incorn-ct  de,M<.'nption  id  the  cnuie  in  the  prweedin^  of 
the  court  in  pointed  out.  It  in  therein  stated  that  '*the  territory  conrjnered  !>y  our 
arms  does  not  lH^*i>nic%  hy  the  mere  act  c»f  t'onijuest,  a  |>i.^rmancnt  jiart  of  thi^  Fniteil 
Htates,  and  tlie  inhahitants  of  such  territory  are  not,  to  tlie  hdl  extent  ui  the  term, 
ei listens  of  the  rnitt^l  Statej^.  It  is  beyond  di.Mpnte  that^  on  the  estahlmlmieut  of  a 
temtxirary  civil  jjovermuenl  in  a  compien^l  cinmtry,  the  inhahitants  owe  ol>e<lience 
t4»  it,  atid  are  Iwmnd  l*y  the  laws  which  may  he  ado[)led:  they  may  }»?  trii*d  and 
punished  for  r*ffensei^.  Thos**  in  Kew  Mexico,  who  in  the  late  inyunx^ctiou  were 
Kuilty  o(  murder,  or  insfijiatiHl  others  t<>  that  crime,  were  liable  to  Ix*  ptmisheii  for 
these  acts  either  hy  tlie  civil  or  mihtary  authorilVT  hut  it  w  ni>t  the  pro|>pr  use  of 
l^al  terms  to  say  that  their  offenses  wtis  treas<»n  conunitlL'il  against  the  United 
States.  For  to  the  ( Jovernment  id  the  l^nili'^l  State's— as  the  tiovernment  mi<ler  our 
Constitution— it  woul«l  not  1m'  ixirriH't  tt>.Hay  that  tliey  owed  alletjianrc  It  atvjK*ars  by 
the  letter  of  Mr.  Blair,  to  which  I  have  referr*^l,  that  thowM^npiixe^l  in  the  inB»irrection 
have  bt»en  proceede<l  afjairri^t  as  traitors  tu  the  United  Stales,  In  this  res]HH."t  I  think 
there  was  error,  so  far  as  relates  t*>  the  desitrnation  of  the  offense.  Their  idfense  waa 
against  tlie  tenijiomry  civil  ^^ivernment  of  New  Mexico  and  the  laws  provided  for  it, 
which  that  governnienl  lia^l  the  ri^htand,  indet*<!,  was  iMiund  to  me.  executed/' 

No  copy  or  reconi  of  the  proceedings  of  the  court  on  these  trials  f<^ir  treason  haa 
lieen  received  atthi.*^  Departtnent- 

Very  respectfully,  your  ol>edient  servant, 

W.  L.  Maiuti%  Sitrdari/  of  War. 
To  the  I*iiEHinE?rr. 

(H*>use  Ex.  DiHi.  No.  70,  firet  seesion  Thirtieth  Congress.  War  Dept  Cong.  Doc 
521.) 

Tho  .sitimtioii  in  New  Mexieo  at  that  time  waw  as  follows:  The  niili- 
tiiry  go\eniiiieiit  of  New  Mexico as8er ted  sovereignty  over  said  terri- 
tory. Th(*  government  of  Texan  also  as.serted  .Hoverei|riity  thereover, 
A  portion  of  the  inhabitants  aeknowledg-ed  alli^g^iani'e  to  Old  Mexico  and 
a  portion  to  Texas.  A  jmrtion  of  the  inhiihitantH  acknowleili^ed  the 
authority  of  the  United  States  resulting  from  the  military  weupation, 
but  hy  far  the  greater  portion  of  the  itihabit^mts  refused  siicdi  neknowl- 
edgmeiit  and  were  atteiuptiug  to  expel  the  forces  uf  the  United  States. 
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Attvntimi  is  dirortod  to  th*^  fm-i  thut  Jit  tho  fmw  tfioso  trials  occurred 
the  treaty  of  peace  with  Mexico  had  not  hcen  signed,  but  the  United 
StatfH  huii  alwa3\s  luaintaiiied  that  it  acquired  title  to  New  Mexico  and 
Calif orniH  by  con<iiieHt,  and  nt>t  from  the  tn^aty.  The  ti-enty  docs  not 
pretend  to  cede  territory;  it  is  a  treaty  of  peace,  in  which  Mexico 
tick  now  tedtred  the  rights  seeured  by  the  United  Staters  by  conquest. 
The  title  of  the  United  Stjitcs  connncnces  with  the  coniplction  of  the 
conquest,  arid  dates  from  the  pt^riod  when  the  territory  was  oct^upied 
by  the  United  States  military  forces. 

The  authority  of  the  inilitjiry  j^overnnientof  New^  Mexico  to  institute 
courts, (Hill f*'r  jurisdiction  thereon,  and  prescribe  the  procedure  therein, 
was  recognized  and  sustained  hy  the  Supreme  Court  of  the  United 
States.     (Leitensdorfer  r.  Wclil^  20  Mow.,  17*1.) 

During  the  Rrntjhitionary  war  the  Amertciin  ccdonies,  sevemlly, 
organized  State  governments.  Nearl}'  alh  if  not  alU  of  these  govern- 
ments enacted  hiws  for  the  contisi-ation  of  the  property,  f>oth  real  and 
personal,  of  the  Tories  and  nouiTsi^ient  snhjects  of  (xreat  Britain  who 
continued  their  allegianee  to  the  British  Crown. 

In  regard  thereto  the  Supreme  Court  of  the  United  State.s  sav  (11 
Wall.,  31^): 

It  in  ntyf  without  wtVij^lit^  thiit  when  the  Constitution  was  fornnnl  its  frame rs  iiad 
hi^A\  in  view  what  hivl  l^eeti  tluin*  <liirin^;  tht^  Htnohititamry  war  Similar  statutt^ 
for  tlie  I'lailii^'iitinji  of  iiroperty  i»f  domef^tir  ciiemii*M,  of  tliose  wht*  mlheitNl  to  the 
British  i  ioveriimeiit,  lh<  m^h  not  ret^iilentr*  of  ( I  reat  Hritaiii,  wetij-  t^narteil  in  many  of  the 
8tAteH,  and  they  have  tiein  judu*ially  delermiiR*il  t^i  iuive  Ix^en  jitHitilieil  hy  tlie  laws 
r*f  war.  They  show  what  wilh  then  nnderntooil  to  tje  eonliHeable  pmperty,  anO  who 
were  piibhe  eneTnien.  At  l(^ai?t  they  stiow  the  g^^neral  nnderirtainling  that  iiidern  and 
ahettorn  uf  the  pul>he  enemy  were  themnelven  enemies,  ftjul  heiiiv  that  tlieir  projK^rty 
mi^'tit  lawfully  1h*  tnntiseateiL  It  wuh  with  the?^/  farh*  fresh  in  memory,  and  with  a 
fnll  knowledp^  that  nncb  h»gi.Hlation  had  been  eonimtin,  alm^wt  aniverHtil,  tliat  the 
Gonfititutioii  wfks  ai!opte<h  It  did  prohilnt  ^'.#\/irw;/<i/;/o  laws.  It  (hrl  jirohibit  hillH 
of  attainder  Ttiey  hiwl  alt<o  lieen  pa-MHeil  hy  the  States.  But  it  imjioned  no  restrie- 
tion  uiM>n  the  iM>wer  to  prtiaeeiite  war  or  eonJL^eute  enemy's  proj»erty.  It  .st'eaw  t*i 
l>e  a  fair  inferenre  from  the  omisHion  that  it  wai*  intetideil  the  <iovertnnent  should 
have  the  power  f)f  earryinj^  on  war  a«  it  hatl  lMH*n  t^arrie*!  on  during  the  Revohitioni 
and  therefore  Hhotiid  have  the  ri^^ht  h>  eontiwcatean  eneiuy'H  proj»erty,  not  only  the 
pro^R^rty  of  foreign  ein'miei^,  hut  alno  that  of  dorneetie,  and  of  the  aidefM^  al»ettj>r8. 
and  eomforterw  of  a  t>td»lic'  enemy.  The  framerH  of  the  {*onHtitulion  ^uardt*d  again^^t 
exeet<HeH  that  liail  exinted  dtirinj^'  the  revidutionary  Htni|i>jle.  It  i«  inere<Iibh*  ttiat  if 
Hueb  eontlseatioiw  had  not  been  eontemplated  at*  |KJMsih!e  and  legitimalei  they  would 
imve  Ijeen  exprewtnly  pndiibited*  or  at  leiisl  re^tnuteih 

In  the  absenee  of  Con^reHHionftl  authority,  iimv  the  niilitar}"  author- 
itien  of  the  United  States,  eii^ao'ed  in  suppressitjo^  the  iusurreetii»ii  in 
the  Philippines,  eoniiseiite  projjerty  found  on  land,  which  pi'ojx^rty 
Ixjlonpf?^  to  tndividnal  inMurt^etds? 

Durini^  the  period  uf  aetual  licistilities  the  eomniander  of  a  belligerent 
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forop  mumtAinin^  military  ♦>(*cuptitJoii  po^^spgses  a  larg<^  and  extrao^ 
tlinurv  ptnViT,     Sut^Ii  nilv  is  iin  ^'h^nioTit  of  the  /i/^  hr/lL 

Tlu*  fi*nimarnlt*r  nf  tin'  «n't■llt^yiIl}^'  army  nili-H  tlie  tt'rritnry  within  his  military 
juriwlirtioiv  i\s  iwrei*s\ty  <lenmn<l>*  and  prinienre  ilictatpH,  restrained  l>y  int+*mati(>nal 
law  iiiitl  <*l>lij^ti«>n9,  the  iiaii^'e?^  und  laws  ivf  war,  and  the  orderw  of  hia  H«j>erii>r  rdh- 
eerH  tir  the  jfoverrniiet^l  he  ^^e^ve!^  and  reiJ!\'>*ent>*.  ( IIi.ini*ar<l*H  rarliameutary  I>tbat«», 
3il  Her,  v<d.  m,  [K  80.     Oji.  Atty.  iien,,  vol.  8,  p.  8611) 

A  iiiilitarv  ^*>veruTiiont,  u8od  as  a  tiipans  for  promoting  the  purposes 
and  endeavors  of  ac*tive  hoHtilities,  is  siiliject  only  to  such  conditions 
ami  festri<'tions  as  the  hiws  of  war  inipos*^  upon  it. 

Ah  was  .s4iid  l»y  the  Supretin*  C'omi.  of  the  United  States,  wuch  gov- 
ernnient^ 

jniiv  do  anythin^j  nef-esHary  U\  Htrfniglheri  limit  and  wt»k**n  the  eneiny,  Tlrere  is 
no  Ihnit  to  Um*  |M*weiv  that  may  Ix*  exert*_*il  in  fmrh  fjiees  mive  Uua^^  whirli  are  found 
hi  the  lawH  and  nHiijjeH  nf  war.  *  *  *  In  t4rirh  caw^  the  laws  of  war  take  tho 
pla^tMtfthe  CnnNtitntinn  and  lawt<  of  the  Uniti^l  Stak^  a*i  appheil  in  time  of  j>eiace. 
(New  (hh-aris  r.  SteaiiiHhi[*  iW,  20  Wall.,  :*94.) 

Commenting  on  this  vii^w  of  the  law.  the  Texas  >inpreme  eoiirt  say; 
This  lanjfc?ua^e,  Htrunj^as  it  may  Heem»  jiHf^^rtj^  a  rule  of  international  law^  rect>jifnized 
an  aptdiejihle  daring  a  state  of  war.     (Daniel  » .  ilutoijeson,  HI]  Tex»,  6L) 

The  war  in  tlie  Pltilippinen  eontinnes  to  l>e  one  of  jictive  hostilities — 
Jfftfjrmttr  hf/io,  or,  sit  least,  fttm  rtj^isfi/tif  hUo, 

Thei-ondiictof  sii(*li  war  de\*olv(^H  iiiMjn  the  President  as  Commander 
in  Chief  of  the  Army  and  Navy. 

Bennett's  Edition  of  Fonieroy's  Constitiitinnal  Law,  says: 

When  aetnal  hoFtilitif^  have<^ommeneeilp  either  throujih  a  formal  derlaration  made 
hy  Cfingrt^sp,  or  a  Ind liferent  attaek  made  hy  a  forei>i:n  jfovernment  whieh  the  Presi- 
dent inu^t  rejM^l  hy  foree,  another  hranrh  of  tin**  fum-tJon  a.H  Commander  in  Chief 
conie»  into  jday.  He  svagei4  war;  Conjrresw  di»f*«  not.  The  k^dslattire  may,  it  is  tniet 
control  the  eotirneof  hoHtilitie«  in  an  indinn't  manner,  for  it  mnst  he.sto\vall  the  mili- 
tary means  and  inntrumentH,  hut  it  ean  not  interfere  in  any  diret  t  manner  with  the 
aetnat  iMdli^'ert-nt  npemtiiinH.  Wherever  lie  the  theater  of  (he  warlike  movementfl, 
wtietherat  liome  or  ahnwid,  whether  n\\  land  or  on  the  wa,  whither  there  l>e  an 
invasiitn  or  a  nd>idlion,  the  Pre*iiden1  tm  Commander  in  t.'hief  iimnl  ei>iiihiet  tliotie 
movement**;  he  |ioHwe8s*t^»  the  H^de  authority  and  is  clothed  with  the  sole  r^|>OQJii- 
hility.     {Sec.  700,  p.  SOL) 

The  same  attthor  further  says: 

This  military  law,  or  in  other  wtpn^ls,  this  code  of  i>osJtiveT  enartetl,  atAtutory  mles 
for  the  government  of  the  laml  and  navaJ  forces^  ^^  something  very  different  from 
martial  law,  whirdi,  if  it  exists  at  all^  is  nn written,  a  part  and  jtarcel  of  the  means 
and  methiKis  liy  whieh  the  Commaniler  in  Chief  ntay  wa^e  effeetjve  war,  soniethinjif 
fttiove  and  l)t»yond  the  jnrifidiftion  of  Congress,  for  thai  lnwly  Utm  no  direet  anthority 
over  the  aetual  eomlnet  of  hoi^tilities,  when  war  has  t>een  initiated.  (Stic,  4B0,  p» 
:i83.) 

Chief  Justice  Chase,  in  the  minority  opinion  in  ex  parte  Milligan, 
naid  (4  Wall,  1HI4): 

ConKre«8  lm*w  the  power  not  only  to  rai?'e  and  snjiptjrt  and  pivern  armies,  hut  to 
*iei*lare  war.     It  hau,  therefore,  the  power  to  provide  hy  Jaw  fur  earrying  on  war. 


ti79 

lis  power  nerci?sanly  extends^  tii  all  U^g-islHtinn  essnential  to  the  proswiitlon  of  war 
rwith  vigor  ami  Bilrri^K'*,  fLVcrpl  jturh  tt^  inii'rftTi'j*  with  iht  t'ommaiul  of  fhf  forrr^  atnf  the 
eandmi  of  ntmpa if/tut.  That  ix»wi*r  mnd  duly  li«ion|t|f  to  the  Prei*i<ifnt  hh  Ci*ruiiiiiinler 
io  Chief.  Both  these  powers  are  derived  from  the  Constitution,  but  neither  iji  delined 
by  that  instrument.  Their  extent  nniat  be  determinetl  tiy  their  nature,  and  by  the 
print' ipk'H  *if  our  irij^titulions. 

The  power  t**  make  the  neeeBsary  laws  ia  in  CoDgrefl**^;  the  power  to  execute  in  the 
President.  Bt^th  jnovery  imply  many  MuVKinlinate  and  auxihtiry  jKOverH.  Earh 
includesiidl  antliontiej^  e>*j»eritial  to  it,M  due  exerei.^'.  But  neither  can  the  rr«*>»i«lL^nt. 
in  w*ar  more  than  in  jM*nee,  intnuh^  uporj  the  proper  aulh«>rity  of  Con^yresy,  nor  Cnn- 
gr€m  itpon  fht-  pntptt  aitihont*/  af  fhr  Pnxiiiftti. 

In  expre^ying  his  individtml  viewH  in  Brown  f\  United  States  (8 
Crunch,  152)  Mr.  JtiHtice  Story  8aid: 

The  net  (leelaritiji  war  hiw  authonj^t*<l  the  Exeentive  to  emphiy  the  land  and  naval 
foreen  of  the  Cnited  State.s  to  r^arry  it  into  effert.  When  and  wliere  nhull  he  lurry  it 
into  effect?  ♦  ♦  *  U[K>n  what  i^njund  nm  he  authorize  a  Canadjaii  ejim|mi|rn  or 
seize  a  British  fort  or  territi*ry  and  iH-enpy  it  by  ri^ht  of  eapture  and  eon^uent  I  am 
utterly  at  a  toj^  to  iH?reeive,  unle^n  it  Ih>  that  tlie  power  to  rarry  tiie  war  inh»  effetrt 
gives  every  imiderital  (xjwer  whieh  the  law  tjf  nations  anttiorisces  and  approver  in  a 
Btate  of  war. 

Continuing  the  discuHHion,  Ju.stit*e  Stor^'  sayn  (pp.  153,  154): 

My  ao^nmeiil  prixt^tHlH  upim  the  ground  tliat  when  the  lej^ij^lutive  authorityT  to 
rhoni  the  right  to  deeiare  war  in  ronfuied,  hius  ih*i  larefl  war  in  lit*  imwt  unliiuiteti 
manner,  the  Exeentive  aiitlHirity,  to  whom  the  exeeittion  of  the  war  irt  <-oniiiied,  iu 
tiomid  to  carry  it  into  effeet.  He  ha«  a  diHrretioii  V4*Hleil  in  him  w*  ht  llie  manner 
and  extent,  )jut  he  ean  not  lawfully  tmiiHeeml  the  rules  uf  warfare  cj^tablinhed 
anion^  eiviti^ttMl  nations.  He  ean  not  lawfully  exerei>Je  (mwerw  or  authorize  procee«l- 
ings  which  the  eivilized  world  repudiatoa  and  diKfdaimif^.  The  st>vereignty  us  to 
der^lariniif  war  ami  limiting  its  effects  rest*!  witii  the  lejfislature.  The  Hfivereitrnty  a*^ 
to  it.H  execution  res^L*^  with  the  PreHiilent*  H  the  lejyrit^lature  do  not  limit  the  nidure 
of  the  war  all  the  regidatioiin  and  ri^htM  of  general  war  attach  npojj  it. 

The  rule  is  that  privute  profK^rty  on  hind  amy  }h>  contiHcattHl  when 
the  necessities  of  thc^  iiiilitiiiy  openttions  reipilre  siudi  aetioiL  Who  is 
to  de to nnine  the  question  of  neeeasity?  In  Mrs.  Alexander's  Cotton 
(2  Wa!K,  4tJ4j  the  eourt  say: 

Being  enemie»<'  proi>erty,  the  cotton  waa  lia1>le  to  capture  an*l  confij?t^tion  by  the 
adver^i!  jtarty.  It  is  true  tliat  this  rule,  an  to  pnjjw^rty  on  land,  h;w*  receive*!  very 
iuipjrtant  qualilicatiouH  from  usage,  from  the  re^ii^mingH  of  enlightenLNl  publicists, 
and  from  judicial  decisions  It  may  now  l>e  regarde^l  a«  ynlistantially  restricted  *' to 
gpcinal  case«  dictated  by  the  neceHHary  oi>eration  of  the  war,' ^  and  aa  exel tiding  in 
gijnerttl  *'  tke  seizure  of  tlie  pri\ale  projwrty  of  paeilic  |x^rsona  for  the  sake  of  jjain/" 
Tlie  connnauding  ^'eneral  tuay  tletennine  in  what  njiecial  cases  it«  nnjre  wtrinjjent 
application  Is  required  by  military  emergencit^,  while  cruiHiderationH  of  pnhlic  jiolicy 
and  }>oHitive  provimons  of  law  and  the  general  Hjnrit  of  leginhition  nni><t  indi(  ate  the 
cases  in  which  it«  application  may  be  properly  denied  to  the  projierty  of  nuuoijxn- 
batant  eneniiee* 

All  depirtmentH  of  the  military  gfovornntent  of  the  Philippines  are 
to  te  considered  us  instruments  with  which  a  bellic/erent  is  waging  a 
war.     Therefore  its  courts,  as  well  as  its  cannon,  imty  be  used  to 
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weaken  its  ennniy  ainl  strengthen  itself.  If  eanfisratiofi  is  re.sorted ' 
as  H  iiiiliturv  iiieiisiire,  the  eoiniiiander  of  the  be  I  li^'*' rent  force  liiiving 
used  its  suUliers  to  capture  pi*operty  umy  use  it*  courts  to  condemn 
such  captures.     Both  agencien  are  instruments  of  actual  war. 

The  tm86  of  Bit)wn  i\  United  States  (8  Craneh,  11*»)  does  not  apply 
to  the  situation  in  the  Philippines,  as  underntood  l>y  the  writer. 

In  that  case  a  private  citizen  of  the  United  States,  in  no  way  eon-. 
nected  with  the  military  estjihlisliraent  and  without  authorization  from 
the  military  authorities,  seized  private  property  alleged  to  fjehing  to 
an  individna!  enemy,  and  sought  the  assistance  of  a  court  of  admimlty 
to  condeuui  said  pro|KMly  as  prize  of  war,  pursuant  to  the  provisions 
of  the  hiws  regarding  prizes  captured  at  sea.  The  court  sustained  an 
objection  to  the  juriMliction. 

In  dcliveritig  the  opinion  of  the  court,  Mr.  Chief  Justice  Marshall 
said  (pp.  12i^,  123):  j 

Resiwcling  the  jjower  of  jiovernment  no  doobt  is  entertAitie^t  Tlmt  war  gives  to 
the  sovereign  full  right  U>  take  the  (leraona  and  cMUjfiw^ati*  ihi*  property  of  the  enemy 
wherever  foiiml  is  euriee<ltKl,  The  initii^tiiiiis  nf  !hi>«  rigid  rule,  wfiifh  the  liiiiuaiio 
Mid  wise  jMjIit^y  of  iiKxieni  liriH*8  has  introchu^Ml  inin  pra^litv^  will  more  or  less  affe^'t 
theexereist^  of  this  right,  but  eaii  not  injpair  the  right  it^^elf.  That  remains  lujclimin* 
iehed,  and  when  the  H4)vereign  aiitlH»rity  shall  eh<H>t*e  to  hrin^  it  into  t»pemtion  the 
jtidirifd  department  muHt  give  efftn-l  to  itn  wllL  But  nutil  that  will  whall  1h*  expressed 
n*>  jKjwer  rif  ronilernnation  ean  exist  in  the  amrt. 

The  (niief  Justice  further  said  {pp.  Itil-li23): 

It  dm'K  m>t  ap|x»ar  that  tliit*  sc^iziire  was  made  under  any  infttnictioua  from  the 
Pi^i!«ident  nf  the  Unite<l  States;  nor  is  there  any  evideiire  of  it8  having  Id*^  sanetion, 
unleHB  the  lilx^a  heing  tiled  and  proseeuted  by  the  law  otiieer,  wlui  reprt'i^ij'nti*  the 
Goveninient,  must  imply  tliat  Mnetion.  On  the  eontrary,  it  is  adjintte^l  that  the 
seizure  was  iitaile  by  an  iiidiviihial,  and  the  lilxd  lile<!  at  his  instanre  by  the  <iistrict 
attorney  who  acted  from  his  own  impri*ssioitH  of  wdiat  eonstitiiti^l  hindiity. 

All  parti e.s  to  that  action  conceded  that  Congress  ah>n(»  could  invest 
the  c*airt*s  of  the  United  States  with  jurisdit^tion  to  ht*ar  luul  determine 
contisration  proci^edings.  The  contention  of  the  lilndhLnt  wan  that,  hy 
the  puHsage  of  the  act  declaring  war  against  England,  Congress  had 
thereby  dtMdured  that  conttscation  of  enemies'*  goods  on  land  wan  as 
permissifde  as  confiscation  of  .siirh  goods  on  the  sca^  and  the  couH 
had  the  same  jurisdiction  over  goods  con&scated  on  land  jis  was  con- 
ferred l>y  the  ''prize  laws"  of  Congress  regulating  the  seizure  of 
goods  on  the  sea,  and  that  a  private  citizen  of  the  L' nited  States  was 
thereby  authorized  to  make  the  seizure  and  maintain  eondenumtion 
proceedings  in  the  courts.  The  issues  were  stated  by  the  court  aa 
follows  (p.  l!i3): 

The  quefltions  to  be  decided  by  the  court  are; 

Fifwt.  May  eneiny^H  prfj|ierty,  fonnd  on  lantl  at  the  eominenoement  of  hostilitiefi, 
tie  seized  and  rondeinne^l  a*<  a  neeessary  eonH4't|Qenee  of  the  di^'lamtion  of  war? 

Beeonil  Ih  tiiero  atiy  legialative  aet  which  aulhori^eei  such  ji^ei^ure  and  condeuuil^ 
tion? 


I 


281 

in  this  country,  fmiri  the  f<tr(ictiire  «if  our  Goveniment,  prof^ffdrng)*  to  con- 
dMn  thi^  j)ro|H>rty  of  im  iMieiny  ruufnl  witliin  uiir  territory  at  tlit*  (ieclamtitJii  of  war 
can  be  KiLHUiitieil  only  nj>on  tlit^  i^rinciple  that  tliey  are  instituted  in  execution  of 
some  exigtinjg  law. 

And  attain,  the  court  say  (p.  126): 

Tlie  aetfl  of  C^ngreea  fnrnirfh  many  inntanoej?  of  an  opinion  tlmt  tho  (kH-lamtion  of 
war  dtM^a  not  of  itttelf  authorize  ptorrtdintjx  Hj^inst  the  i>cn*ans  or  {>rujKirty  of  the 
enemy  found  at  thi^  timo  within  the  territory. 

Evidetjt.lv  the  '*pi'0€ef*diiip^«''  referred  to  wore  proeeeding»  in  the 
civil  courts  of  the  United  Stiite.s,  The  holding  of  the  court  was  that 
l>efore  the  civil  courts  of  the  United  States  c^n  awwume  jurisdiction,  at 
the  instance  of  a  pinvate  <*itiziMi,  to  rondt^mn  the  private  prf>perty  of 
an  individual  enetny  neized  on  land  hy  a  private  citizen  cd'  the  United 
States,  it  is  necessary  for  (Jonj^resa  to  conftrr  sm-h  juri.sdi(*tion  and 
authorize  private  citizens  to  invoke  it;  and  that  the  act  deelarinj^'  war 
agitinst  Enti;land  did  not  confer  such  jurtsdietiim  or  authority,  and  the 
exktiDg  laws  knonii  m  "  prize  laws''  applied  only  to  captures  at  sea. 


m  THE  MATTER  OF  TRANSMITTING  OVER  TEE  TELEGEAFH 
LINES  OPERATED  BY  THE  MILITARY  GOVERNMENT  OF  CFBA 
MESSAGES  RECEIVEB  FROM  OR  DESTINED  FOR  POINTS  IN  THE 
UNITED  STATES,  VIA  HAITI  AND  SANTIAGO  DE  CUBA. 

[aiibmitle^l  July  'J,  I'XH,    itmi  No.  2105,  DivUtlim  of  InsiiJAr  Affiiirw.  Wur  iJtpiirtmeiit] 

SYNOPSIS. 

1.  Examination  of  the  ronfliotintr  rlaims  tt8serte<i  hy  the  rnternational  Oeean  Tele- 

pniph  C^ompiiny,  tht-  Cuba  Siihinarine  dalile  C'timpany,  and  the  Frtrufh  Cuhiti 
Corupany,  re>^inhn>r  their  rfintivt'  imd  re^jteetive  righti^  nmJer  the  severaJ  *"on* 
cessHioiiM  granti'^l  Kaid  eompanien  hy  the  tJoverumeut  of  8]>aiu. 

2.  The  Spanif^h   e«*net*Hv-<inii   to  the  Cuba  8uhiimrjne  Cahle  t^irnpany  appears  to 

confer  njKjn  that  i^ompany  the  exehinive  privilege  of  tnuj,«niitting  private  tele- 
gnims  paf»aiiij^  In'tween  Santiago  tie  Cviba,  Cienfnegos,  Batai*an6,  ami  the  I'^jJtral 
station  uf  Hahana. 

3  Said  t'onee*!sioti  dtx*f  not  enrtail  the  right  of  the  Government  to  send  Governinent 

mi^><at(et+  Iwtween  Kaiii  d^^i^nateil  ptiinti^  <>ver  tfie  tele^niph  hm*8  ai  the  Spanl'^h 
Government,  nor  to  '^rraul  lonet^onH  for  telegraj^h  line.H  to  i>cjints  in  t'nl>a  wliii  h 
will  mil  eonnw::t  any  two  uf  tlie  places  reserved  to  tlie  Cuha  Buhmariiie  Cable 
Com  twin  y. 

4  The  exclusive  privile^?**  e*>nferred  liy  the  Spanish  conression  to  the  International 

Ikean  Tele^rajdi  Comiwiuy  in  ixmfinetl  to  the  excUiaive  right  to  gronud  in  the 
coastal  waters  of  t'uha  auy  teli'gmt^h  rabU!  the  other  end  *if  widish  m  ntta«'hed 
to  any  [M*int  in  tlie  United  States.  Olherv^irH^  than  ret^nU^i  from  Hoh  grant  the 
Government  <if  Stmindid  nut  uudertake  tr»  limit  oreontrul  the  international  right 
of  the  lluit**d  State?*  to  i  nmmunieate  with  the  island  of  Cul.ia, 

Sir:  1  have  the  Ijonor  to  nek  now  ledge  your  request  for  a  report  on 
a  matte  I"  arising  its  follows: 

The  Internatiottal  Ot^eanTelerrmph  Company  maintains  and  operates 
a  eabli*  bet\v<»en   the  United  States  and  Cuba*     This  eomiiany  claims 
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the  exeliisivf^  right  of  totographic  eonimunieation  between  the  United 
States  and  ChImi  uoiitimiiiig  luitil  Juiumrv,  ll>n(>,  by  virtue  of  a  eonee^- 
sion  from  the  Spiinish  (tovrnrnient,  trrunted  Ivy  royal  decree^  dat€d 
Decend*er  5,  1^*>I»,  uiid  May  18,  l.s67. 

The  Cubsi  Sutitmirinc  Teleji^raph  Company  maintains  and  ojK^'ateii  a 
Hiibniarine  i-afjle  alonij^  tlie  smithern  ctmst  of  Cidni,  I'racliing  from  San- 
tiago  to  Cienfuotros,  and  thenee  Ity  land  lino  to  Huf>ana.  The  urig-i- 
nal  corR-eHwion  (Deceniher  31,  lst»it)  embmced  but  t Live  poiiit.s,  Santi- 
ago, Ilabana,  and  an  intermediate  mooring  to  be  neleeted  by  the 
eompaay,  at  one  of  three  plains,  to-wit:  Cienf urgos.  Bay  of  Cocbinos, 
or  Batabario,  The  eompany  selected  Batabano  for  the  third  mooring, 
but  soon  thereafter  sought  jiuthority  for  a  fourth  mooring  to  l>eetfeeted 
at  CienfuegoH,  This  was  at  first  denied  (April  1»,  ISTCi),  then  granted 
(July  li»  and  Oetober  IH,  1874),  and  revukeMl  (August  <k  IsT*)).  Mean- 
while the  euniptiny  bad  eompleted  the  mooring  at  Cieirfuegos,  and  the 
diH'ree  of  revoeation  derhin*d  this  fourth  emvtaet  would  In*  tolerated  lis 
a  speeial  graee,  Subsequt^ntly  (Septeirdjer  ?*i\  1S95)  the  tiovernment 
of  Spain  grant(*d  t4i  the  Cuba  Submarine  Company  aeoncession  fur  the 
eHtablislmieut  and  opi-^nitiori  of  subtnarine  lables  eonneettng  Cien- 
fuegos  wiih  Manzanillo,  Cuba,  and  tuuehing  at  the  tt^wns  i>f  Ca^silda, 
Las  Tunas,  Juean^,  and  Santa  Cruz,  these  rabies  eoiineeting  at  Cien- 
fuegos  with  tliat  established  from  Santiago  to  Hahana. 

The  French  Cal4e  Comparjy  maintains  and  openites  a  eabh^  from 
Hayti  to  Cuba,  Ismding  at  Santiiigci  under  a  eoneession  granted  by  the 
Spanish  (Tovernment  dat»*d  A|uil  I,  1SS7, 

The  United  States  and  Hayti  Telegraph  and  Cat)le  Company  main- 
tains and  o|>erates  a  cafrle  from  New  Ycuk  City  to  Hayti* 

All  said  i*ablei!  were  eonstructed  and  oi>erated  prior  to  the  Auierit^n 
oeeupation. 

The  Signal  Serviee  Corps^  United  StMes  Army^  reeonstrueted  the 
overland  telegraph  line  Ix^tween  Santiago  and  Ilabaaa,  whit^h  line  is 
now  l>eing  operated  l>y  the  military  government  of  Cuba  as  a  eommoii 
earrier  of  telegrapli  messages. 

The  lines  of  tlie  United  States  and  Hay ti  Telegraph  and  Catde  Com- 
pany and  the  French  Cable  Company  are  now  operated  in  eonjunetion 
and  transmit  messages  between  New  York  and  Santiago,  Cuba,  via 
Hayti. 

On  ai'rival  in  Santiago,  Cuba,  messages  destined  for  Habana  or  else- 
where in  Cuba  are  tendered  to  the  persons  in  charge  of  the  overlftod 
telegniijh  line,  operated  l>y  the  United  States  military  authorities,  by 
whom  they  are  accepted  and  tnuismitted  upon  payment  of  the  itite 
chargetl  the  general  public. 

The  International  Ocean  Telegraph  Company  and  the  Cuba  Subma- 
rine Telegmph  Cojnpany  separately  ^omjjlain  that  said  practice  consti- 
tutes an  infringement  of  the  terms  of  the  concession  granted  the  Frencli 
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Cable  Company  and  also  a  violatioii  of  the  concessionary  ri^fbtn  of  each 
of  eoiiiplainjiats. 

The  first  thing  to  be  ttsecrtained  is:  What  is  th*^  spiH'iiir  arl  of  the 


t'hieh 


jplfl 


made  'i     Th 


be 


government  of  Cnl>a  * 
answered:  The  action  permittintr  the  overland  tele^ra[*li  line  from 
Havana  to  Santiag"o  t*»  lie  used  us  a  t-oTumon  rai*rier  tjf  rncss;iuri»s  pitss- 
infj  lietween  points  in  the  island  of  Cuba  and  points  in  the  United 
States,  via  Santiajfo  and  Hayti,  over  the  lines  of  tin^  Frt^nrh  Cabli*  Com- 
pany. The  next  inquiry  is:  What  actinn  liy  the  t/tnernment  nf  Culm 
is  requested  by  complainant^  This  inquiry  is  to  be  answered:  To 
refuse  transmission  o\  ei"  said  fand  telcfjraph  lino  to  messages  received 
from  or  intended  for  points  in  the  United  States  via  llayti  i»ver  the 
French  cable.  Kealizing  that  theSeeretnry  of  War  would  desire  to  be 
advised  as  to  how  the  relativ(^  and  n\spet*tive  rights  of  these  calde  rum- 
panies  were  regarded  and  treated  undi*r  Spanish  sovm^ignty,  rareful 
examination  has  l>een  made  of  all  available  means  of  information  on 
that  subjert. 

The  inv(»stig3ition  induces  the  belief  in  the  mind  of  tht^  writer  that 
while  Cu}>a  remained  under  Spanish  tiovcreignty  the  Spanish  Govern- 
ment might  pr*q>erly  p4M"ni!t  the  French  Cable  Company— 

1.  Tu  transiuit  fi'om  Hayti  to  Santiago  dv  Cuba  over  its  caliK*  mes- 
sages from  the  United  Bttites  arriving  in  Hayti  over  the  United  States 
and  Hayti  ralile. 

2.  To  ti-iinsmit  from  Santiago  de  Cnl>a  to  Hayti  over  said  cable  any 
messiige  delivered  to  the  Santiago  offire  of  the  French  Cable  Company 
for  transmission  to  the  United  Stiites  via  Ilayti  and  over  the  United 
Stilt es  and  Hayti  cable. 

3.  To  u^e  the  {tovernment  overland  telegniph  line**  to  tntnsmit  mes- 
sages received  in  Santiago  over  the  Hayti  and  Santiago  cahh\  destined 
for  any  point  in  Cuba  excepting  Habana,  Cienfucgos,  and   liatabano. 

4.  To  use  the  Government  overland  teh^graph  lines  to  transtnit  to 
Santiago  de  Cul>a  messages  originating  in  Cuba  and  destined  for 
points  outside  of  Hayti,  provided  surh  messages  were  sent  from  a 
station  on  saitl  ovi^rland  lines  other  than  Habana,  Cienfnegos,  and 
Batnbano. 

Whether  it  was  the  practice  of  the  Spanish  Administration  in  Culm 
to  permit  the  French  Cable  Company  to  exercise  said  privileges  is  a 
question  of  fact  not  clearly  and  conclusively  estjiblislu^d  Ify  tlie  docu* 
ments  tiled  herein. 

That  the  Secretary  of  War  may  secure  such  information  as  the 
examination  made  affords,  the  following  is  submitted. 

To  su[>poi't  theii'  complaint  and  request  for  relief,  the  International 
Ocean  Telegniph  t*ompany  and  the  Cuba  Submarine  Telegraph  Com- 
pmy  appeal  to  the  treaty  of  peace  (Paris,  l^lliS)  and  tlie  eont^essione 
granted  by  the  (iovernm*'nt  of  SpaijL 
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f  thf*  tr*^aty  o^  peace  invoked  are  those  set  forth  in 


Article  VIIL  11,^  follows; 

That  tfie  reliiKinii'hineiit  ♦  •  *  can  Dot  in  any  reepeet  impair  the  property  or 
rigbti*  which  by  law  lM:*lonj^  In  the  peaceful  pooBcOBioD  of  pr<»ijerty  of  all  klnde,  of 

*  *  ♦  or  any  othc^r  assoeiations  having  legal  capacity  to  acquire  and  poeses 
prop<*rty  in  the  aforesai«l  territories. 

Th<^  SefTeUiry  of  War  is  relieved  from  the  rpsponsil)ilitjr  of  deter- 
minirig  whether  or  not  Htifh  right^s  us  aro  at'tually  g^mnted  hy  the 
Spninsh  t'oiH'esMioius  involved  herein  are  projierty  rights^  for  the 
Attorney -ttenei-al,  with  nrferentM^  to  the  efnicession  to  the  International 
Oceati  Telegraph  Company,  has  advised  the  Seej'etary  of  War  that — 

Conot»«8ionH  of  thi?*  kin<r,  whidi  rarry  with  them  exclui*ive  rijjhts  for  a  fjeriod  of 
y^rs,  constitute  property  of  whirh  the  eonceHsionary  t^aii  no  iiiort*  lie  tleprive*:!  arhi- 
trarily  anxl  without  lawful  reasiin  thais  it  (*aii  ]h*  deprive^l  of  iti^  pc^rtaonal  tangible 
ai«et8.  In  a  ciiwe  in  the  Supreme  t!iiurt  of  the  Unile*l  Statt^-  (1  WalL,  ii52)  31  r.  Ju»- 
tii*e  Field  mh\:  ''The  I'liite^l  St^ites  havidg  <leHjre<l  to  art  A»  a  great  nation,  not  seek- 
ing, in  i/xteu'lin^  their  atithority  i^verthe  ix^!t*<!  eountr\%  to  enfon-e  forfeiture*?^  but  to 
affonl  proteftion  and  w^^urity  to  all  jui^t  rights  which  cf^ulil  have  In^-n  elaiiueil  fr<>m 
the  Government  they  9Upen*e<le(i.  If,  therefon%  the  Wi^tem  Unitm  Telegrapli 
Ckmjiiany  hna  an  exdn stive  grant  ajipljcablc  to  Ctiha  forcible  righUs  wJiich  gmot  haa 
not  expireil,  it  would  Ik-  violativ**  of  all  principles  of  justice  to  destroy  il^  exchieivd  i 
right  hy  granting  ronijieting  privileges*  to  another  company/'     (22  Op.,  518. ) 

The  tiecesHity  continues  for  the  Secretary  of  War  to  ascertain  if  the 
grant  of  (iihle  rights  iiiKlor  consideration  is  exchLsive,  Such  jiscer- 
tainment  is  not  a  judicial  drtrrmmatltm  of  the  question  involved,  its 
purpose  l>eiag  to  enahle  the  Seeretary  to  intelligently  exerei.se  his 
authority  in  u  juutter  wherein  that  uuth<uity  has  been  invoked,  to  the 
end  that  the  goveriunent  of  Cuba,  by  omission  or  coininission,  shall 
not  participate  in  whiit  the  Attorney  ^General  holds  'Svould  be  viola- 
tive t»f  all  principles  ni  jtistice/^ 

The  International  Ocean  and  Telegraph  Company  bases  it**  claim  of  | 
exclusive  privileges  on  the  following  provisions  of  the  concession  under  ' 
which  tlie  *"able  wus  constructed: 

AitTtci-K  L  The  grant  that  on  the  Uith  of  last  June  was  temporarily  given  by  a 
royal  dti*rce  toISlr.  William  Smith,  rei>re?<eutjitive  of  the  Teh^mijhie  Iiiternaiiuiml 
Oeeanie  (■omi>any,  to  fix  lu  j*<niie  ixjint  of  the  ij^huul  of  CuVia  the  end  of  the  tele* 
graphic  tubman ne  eal>le,  which  ban  1o  start  from  the  coas^t  of  Florida  in  the  l^^nite^i 
State?,  iH  now  given  with  a  dcliniti'  character  and  for  tlie  term  of  forty  yejirn  for  the 
placing  of  tlie  caljle  or  cablc*^,  which  Btarling  from  the  States  of  the  Union,  i^rxl  in 
thesaitl  isUmd  of  Cuba,  |*rovided  that  during  the  Hiune  f>ericwl  of  time  the  Unite*! 
States  tjovernmeid  d<^ie8  not  ileprive  them  <if  the  exclusive  graiU  allowevl  them. 
(See  I>«H\  :i,  No,  2l0.\  Div.  Im.  Affrs.) 

The  grant  made  by  said  royal  decree  was  subsequently  modiHe<l  by 
royal  deci*ee  dated  May  13,  1867,     Therein  it  was  decreed  us  follows:] 

Considering  that  in  thin  re^^j^ect  article  I  of  alxive-named  decree  <>f  5tli  December, 
186ft,  Bhoulil  he  complied  with,  that  in  no  raj^e  the  term  of  duration  of  grants  tnadef 
referring  to  the  cables  of  Cuba  to  Porto  Rico  and  to  the  Canariet^^  and  to  Mexico, 


^ 
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Panama^  ami  tht*  S*>iith  Amtririni  rriasta,  sflhoiilrl  **xetM?tl  ifie  i»ermissi(>ii  >?rant4?tl  to 
the  Iiiteroatkiiial  Oc-ean  Telt^m[>li  roiitpiim%  I  th'rr^^  ma  fnllows: 

Article  L  Ttw  jK'nuiswiori  Id  \iiu4  uii  the  cf»a«l-Hi  of  the  islatirl  af  Culni  \hv  ^uUmarine 
t4'legni|ihic  t^uUlcs  rx-ferrt^l  t*i  \*y  artirle  I  *>f  tlu^  ikvrt"*' of  rMh  nf  Ih-crniK^r,  lHti<>^  will 
\}i'  Ti-pnU'd  ib*  a  iHial  limiit  niadt*  in  tht*  Ifitrrrialioiiiil  Ocean  Tele^rmuli  Compariy  for 
the  lyrtji  of  furty  yt'ars,  suhj*^"t  tn  iIil^  U^rnis  eHtntilislu^l  in  the  sef«niil  lonclittnn  of 
**i*hff<liile  of  teniiw  for  liMden*  on  f^iiU'  of  i^id  J^m^t  antliorixtHl  Uy  ileirce  nf  f^aiiie  <iftte, 
2tith  February  la^t,      {8i'e  (imiia  fir  .Ifwlrifi,  May  17,  1867/1 

The  *\sei'*>nd  ronditioii/'  to  which  n^ference  is  nmdc  in  the  decree 
aborts  quutt'd,  \s  u.s  follows: 

The  (xjmimny  will  niake  xm^  of  the  tele>;nipliH*  lines  ♦luring  forty  years,  the  Gov- 
ernnient  makings'  no  otlu*r  i^mnlH  tliirui^  tiiin  time  for  tlu*  i-titahlwliinent  of  {mrallel 
hnt'*'.  Aft4*r  llic  expiration  of  said  term  the  ii<neniment  will  lie  irvv  to  Kfeonl  ]wt- 
iiiitmtniH  iiiT  new  laiulin^  ti*>lit'ittHl,  the  eifminitiy  etmtinninii?  in  the  enji^ytiienf  nf  the 
use  of  their  line.  For  I  hi*  ein!t<  of  thif«  Mii ii-Ie  jKtrallel  \bwH  will  he  huc^Ii  that  wtarting 
from  Ciihaand  Porio  Ftieo  will  liave  *jnlHner^r<*fl  ral>le8  run niniy: approximately  in  the 
same  diret*tion.      (See  UmrUt  <k  Mmfntl,  Feh.  28,  lHti7. ) 

The  International  Ocean  Telotrraph  Com|Hiny  iiissisti^ — 
1  *  T hilt  1  > }'  mu\  p ro \' i s  1  n ri s  i t  w j is  or n n 1 1 o ( 1 ,  U i vn  \ jc r i t kI o f  f t > r i y  y **a r;^ , 
the  exrliisive  privilo^e  <>f  t**le|rni|>h  vnhlv  traffic  between  t'iil»u  iincl  the 
United  States,  [kihsiiij^^  over  eal>k\s  ruanhij^  approxiuiately  paiallel  to 
the  lines  operated  hy  it. 

2.  That  tlie  French  ealile  and  its  New  Yoi'k  conneetioii  hy  means  of 
the  United  States  and  Haytt  calilci  constitute  such  ps^rallel  line, 

3.  That  the  French  Cal>le  Cknupany,  by  the  terms  of  the  Spanish 
concession^  dated  A[>ril  I,  1887,  under  which  its  eabh^  wils  constructed, 
is  prohibited  from  en^'aginj«[  in  the  United  States  trafhc. 

The  Spanish  concession  grantinj^"  pernnssion  to  the  French  Oible 
Company  to  land  jt.s  cable  in  Cu!)a  conUuns  the  followin^^  provisions; 

Art.  8,  The  eoneesHion  is  strietly  limited  I  to  Hayti,  so  that  there  may  \3Q  no 
infriiip-iiient  ni  thr  j  irivi  leva's  eonrn  let  I  to  the  "  Iiiteruational  (h  eanie"' and  "West 
India  and  I'ani^nta'"  t'omimiiie**. 

Art,  9.  It  it*  an  expreisH  et»ndition  that  if  the  eoneenhiionaire  l>e  de«^iron«  ttf  exlend- 
in^^  the  eommnnieation  to  another  or  to  other  i>*iint«,  he  may  not  do  ho  without 
obtainini^  the  previousi  an thori station  ot  the  SjjaniHh  Government. 

DETERMINATION    OF    THE    QUESTIONS    INVOLVED    UKBEIN    BY    THE 
SPANISH   MINISTRY    IN    1881*. 


Upon  examirration  it  appears  that  the  question  of  the  ri^ht  of  the 
French  Cable  Company  under  its  concession  to  en|j^ige  in  traffic  with 
points  in  the  United  States  and  other  [xiints  out.side  of  Ilayti,  wa^ 
raised  in  18HH  when  stud  catde  was  being  constructed. 

The  British  consul  at  Habarai,  acting  for  and  on  behalf  of  the  Inter- 
national  Ocean  Tclci(nii»h  Company,  tlie  West  Imlia  and  Panama 
Cable  C^tnpany,  and  the  Cid»a  Sulimarine  Cable  Company  called  ui>on 
the  Simnish  administration  in  Cuba  to  prevent  the  Ijuuling  of  said 
cable  in  Cuba;  basin|^  said  demand  upon  the  averment  that  if  con- 
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stnicted  as  projected  said  cable  would  enable  its  operators  and  owners 
to  make  arrau^enients  or  connei'tions  with  overland  telegraph  lines  in 
Hayti  and  Santo  Domingo,  and  thereby  reach  the  cable  landed  in  Santo 
Domingo  and  extending  therefrom  to  points  reserved  to  the  three 
English  companies  by  prior  and  existing  Spanish  concessions. 

The  questions  involved  in  the  proposition  advanced  by  the  British 
consul  at  llabtina  became  the  subjec*t  of  numerous  diplomatic  inquiries 
and  an  extended  correspondence  between  the  Governments  of  Spain, 
England,  France,  Hayti,  Santo  Domingo,  Venezuela,  and  other  South 
American  countries.  The  controversy  was  eventually  determined  by 
the  Spanish  department  of  communications  at  Madrid,  which  determi- 
nation was  pronmlgated  by  royal  decree  issued  by  the  Minister  of 
(Colonies on  Januar}*  27, 1889.    (See  Gactta  de Havana^  March  12, 1889.) 

As  evidenced  by  said  decree,  the  Spanish  authorities  at  Madrid 
determined — 

1.  That  the  concession  gcanted  by  the  Government  of  Spain  to  the 
International  Ocean  Telegraph  Company  conferred  the  right  to  attach 
to  some  point  in  Cuba  one  end  of  telegi-aphic  submarine  cable  or 
cables,  the  other  end  of  which  attaches  to  the  United  States,  and  to 
maintain  and  operate  such  cable  for  forty  years. 

2.  That  b}'  said  conce^ion,  as  declared  by  the  decree  of  February 
26,  1867,  the  Government  of  Spain  lx>und  itself  to  make  no  grants  for 
the  establishment  of  parallel  lines  during  a  period  of  forty  years. 

8.  That  the  concession  granted  by  the  (joverninent  of  Spain  to  the 
Freni'h  Cable  Company  conferred  only  such  rights  as  the  Government 
of  S[)ain  could  grant  without  infringement  upon  the  prior  rights 
secured  to  the  International  Ocean  Teh»graph  Compan}'. 

4.  That  if  constructed  as  projected,  the  line  of  the  French  Cable 
Compan\'  would  not  touch  any  jMiint  in  the  United  States,  and  there- 
fore could  not  lie  considered  as  parallel  to  that  of  the  International 
Ocean  Telegraph  Coinpan}-. 

5.  That  in  order  to  extend  said  cable  so  as  to  connect  Cuba  and  the 
United  States  therewith,  it  would  lie  necessary  to  secure  authority^  so 
to  do  from  the  (jovernment  of  Spain,  which  requirement  afforded 
ade(iuat(»  prot(M*tion  to  existing  rights. 

6.  Th(^r(»fore,  the  demand  that  the  construction  of  said  cable,  as 
projected  by  the  French  Cable  Company,  be  stopjx^d.  was  refused. 

The  decree  also  considers  the  controversy  regarding  the  right  of  the 
French  Cable  Company  to  engage  in  traffic  with  ix)ints  Iwyond  Ha^'^ti. 
This  right  was  challenged  before  the  cable  was  constructed,  and  at  the 
time  the  effort  was  made  to  prevent  the  laying  of  the  cable.  With 
reference  thereto  the  decree  of  January  27,  I8sy,  states: 

The  Britinh  consul  in  Ilabana  complains  that  the  Frc*nch  company  is  transmitting 
telegrams  U)  the  said  inland  Xo  the  preju<lice  of  the  Britinh  companies  which  enjoy 
privileges  granted  by  Spain,  as  messages  go  over  said  cable  addressed  to  countrieB 
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mcliult^l  in  the  coTicc^*fir*n  jrntntetl  to  tlu*  \Vt*?jt  Inilia  Cfimpany,  and  in  Santia^^n  de 
Cuba  they  are  n^^iiiit  tu  KurojM  *  »  *  Ihron^h  itw  enipli*yeeH  *  *  «  and  he 
requei*t8  tlieivf<iri^  that  tin*  trtiiii^uiiHHinn  of  n>rri'h'iM»n<lrnre  rereived  in  Saiitin^o,  m*  a 
8t4>px»injyf  i»laee»  from  iir  to  pointn  beyond  llayti,  hi*  not  iH'nnitt4Hl.  That  by  i\  myal 
order  at  St^pt^ember  K  ul  ibu  pri:^t*ent  year  it  \va.Mnnlere<l,  that  nntrl  thin  Hfeti*»n  >jii<nild 
render  ttie  refMirt>i  re*|iiested  i>f  it,  the  Fupi'riiir  iiuthf^rity  of  the  island  and  hii*  dele- 
gates slionld  exen  i»t^  f«n  r  veil  Ian  <^e  over  the  8ervi<x>  of  ttie  cable  in  quest  lou  for  the 
purjMjw?  of  prev<*ntin^  that  it  present  ft»r  traiii*iniHsiijn  \n  the  ^>f1iet*s  of  otiier  eoin- 
paniey,  under  the  ^nho  id  nitissages  from  Santiago  de  (hjlm»  tlnme  which  priweed 
from  jMsintj^iieyotitl  Hayti,  and  tliat  no  diriM^rt  nor  indirorl  violatiHinof  the  eonilitir*u9 
states  I  in  their  ectnee^Mi on  1m'  allowi**!. 

At  the  time  the  ronti^crvci'sy  was  i-finr^idonMl  at  Mitdrirl  (Jntiuary, 
1881T)  the  ITniled  Stjih^s  jind  Ihu  ti  cnhlv  was  not  (Hmstrurted.  The 
only  eiihle  eoniiootirin  between  Cuhn  and  the  United  Statics  was  the  litic 
from  Florida  to  Hainina,  owueil  l>v  the  Internatirmiil  Oeean  Telegraph 
Company*  If  the  Frern-h  Calde  Company  reeeived  a  messutife  from 
any  ??^oiiree  for  transmissiun  in  ttie  United  States,  it  was  ohliir^'d  to  turn 
over  «aid  message  to  the  International  Oeeaa  T(degraph  Comt^jiny,  or 
it«  auxiliary,  t!u>  (\ilm  Suhmarim*  Cahh'  Company.  Therefore  tite 
Spanish  authorities  eonsidered  that  the  Irdernational  Oeeaa  Telegraph 
Company  had  no  oerasion  to  eomplain.  At  that  time  (January  ^7, 
1881*)  the  ealde  Jietween  Venezuela  and  Santo  Domingo  was  in  fipeni- 
tion,  and  the  Frern^i  Cahle  Compatiy  by  ai'mngements  therewith  wa^ 
engaged  in  traffie  with  the  countries  of  Ccntnil  and  South  Ameriea. 
The  West  India  ami  Panama  C^alde  Company  hehl  a  eoncessi<»n  from 
the  (fovernment  of  Spain  for  the  eonstruidion  *»f  ealdes  between  Cuha 
and  these  countries,  which,  that  eompany  eontended,  gave  it  the  exelu- 
sive  privilege  of  engaging  in  i\w  Cnhan-South  Amtn-iean  trafh<'.  The 
British  eonsul  in  Ilahana,  for  and  on  behalf  of  said  West  India  and 
Panama  Cahk*  CtJUipany,  eaUed  upi)n  the  Spanish  administmtion  to 
prohibit  and  prevent  tlie  Freneli  Cable  (Viini>any  frcjin  engaging  in 
tratlie  iK^tween  Cuba  and  South  Amerieti  by  using  said  independent 
cables.  In  defense  of  iti*  ac^tion  in  engaging  in  the  traffic  of  South 
America,  the  FiTiieh  Cahh^  C*>mpany  called  attention  to  tbe  fact  that, 
by  the  action  of  the  Government  of  France,  the  cable  from  Haiti  to 
Cutm  had  been  declared  an  international  line,  and  subject  to  the  rules 
preseribcil  by  the  internationsil  agrcetnent  ccrncbided  at  St.  Petersburg 
July  ll>,  ls75,  to  whicli  agreement  l>oth  Fiiiriec  ant!  Spain  were  parties j 
that  said  agreement  provided  as  follows: 

x\HtR'LK  XXX,  p.^a.  II  No  nllieu,  after  b^in^  railed,  ean  ikiHim?  to  rfeeive  ttle- 
lyraruH  preBented  tn  it,  whatever  l>e  the  tleMliniition.  In  eaeev^  u(  ttUi'hma  *?rnir,  Imw- 
ever,  tlie  transmitting  Inireau  la  bound  to  eorrt^'t  it  U8  »oon  at*  it  ifl  tiotiliiMl  hy  the 
correMp<m<hD|ir  tmreau  Mirfju^rh  a  serviee  notiee. 

It  appears  to  the  writer  that  the  controversy  in  tSS^>  between  the 
West  India  and  i^anama  t/Otnpaiiy  luid  the  French  Cable  Company 
arose  from   a  similar  condition  of   fact,  and   presenttnl   the  ipiestioii 
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involved  in  thc>  oxistin^jf  ronti'^versy  iH^twrrn  tho  Iritemationiil  Ocean 
Telegraph  0>riipHiiy  hiuI  th(^  Frt!ii*^h  Ciihlo  Com  puny. 

The  de<;re<i  i*f  Jsinutiry  i^iT,  ISSIl,  disposes  nf  i\m  claim  and  detuand 
made  by  the  West  India  and  Panama  Cf>mpaiiy  as  follows: 

Ah  has  l>ef»  hstsiU'*!  in  the  iiitroflmiion  ti>  this  n?jw>rt,  itw  rnrirt't<>')<"ri  of  tht*  cahle 
belwe«^ii  Culwi  utkI  Haiti  i'oiitiiiiiH  two  rt*iitri( iicjiiw:  **It  Ls  ltiiiiti*<i  Hlrirtly  to  Haiti/' 
accopHn)^  to  ( laiwr  ,s,  in  onler  tlmt  ftie  privilejyt'S  itfraiit*"*!  it*  thu  rntrrnatiomil  Organic 
and  tlie  Wt^t  Imlia  l*anaimi  nmijiiim*^??  ho  n<>t  violat^^l;  jiinl  l»y  tlu*  Utti  it  ia  i»re- 
scriU^l  '*That  if  the  riimtN'^siune?  nhaulil  desirt^  t<i  extend  i-^immuidriiHons  to  one  or 
more  other  points  he  van  not  do  tuj  witliout  first  ol*tuiriin>:  atJtlniriKatii.m  ttirrt»ff>r 
from  t!ie  Hpani^Kh  rioveriituent."  It  wan  fiirthivrinon*  declared  hy  daiige  19  thttt  »aid 
cable  WHH  8ubjet*t.  h»  thu  ruk^eHtablb^lieil  in  thcintcrnati<inal  (convention  of  8t.  ret-ers- 
biirj^,  HH  well  as  to  any  oltiers  to  whieli  Simin  may  liave  bei^nai>|Hjinted.  The  eoncee- 
eioner  rtjniplied  with  these  eonditionfi;  and  the  wible  k  moored  at  Kan  Nicolai*,  of 
Hayti,  withont  havinj^'  lieini  extended  to  any  other  (hjIiiI,  and  without  tonchinji,  there- 
fore j  any  iKjintit  whiefi  were  re#*ervtNl  liy  the  Spaninh  tiovernment  \o  the  British 
eonipantpjr«j  ai'ror^linji  to  ofHiial  refmrtn  and  r»tlirr  data  wliieh  apfH^ar  in  the  priw'ei;*"!- 
in>?»*.  If  Yeneznela,  ttie  Netherlands^,  Santo  I>omingo,  and  Ilayti  liave  eHtaldished, 
for  tl  J  e  protection  of  their  own  in  teres  tt*,  telegraphic  cab  le.*^  and  overland  lines  con- 
neetin^c  l>a  *iuaini,  Cnraeais  i'ttert"*  Plalii,  and  8an  Nieolajf,  ami  utiliKinp  for  commu- 
nication with  the  United  StttUt4  and  Knn>j>ethe  cable  of  Hayti  to  Cidia,  the  only  line 
at  present  in  t*erviw?  for  said  piirprtne,  If^jiain  must  rewpeit  a€t*^  i»f  sovereijrnty  of 
friendly  nationn  and  not  object  to  the  tnin>imiK*«ion  over  said  enable  td  lue^Hai^eH  from 
gaiil  jKiintHor  to  the  Hiinie,  com]*lyin|jj  with  the  cruivention  above  mentioned^  aivonling 
to  whicli  the  lontractin;:  partie?*  reco^:nize  to  each  inilividnal  tlie  ri^ht  to  corrt^pond 
by  nieaoHof  the  international  telegraphs,  reserving:  the  right  to  duUiin  such  mei^sages 
whirh  are  include«.l  in  the  casea  mentiouetl  in  No.  7. 

Ai>parently  tb*'  Spaiiisii  authorities  ronsidered  that  internatioDal 
eonmrnujeatinii  invidved  riglits  apiK^rtaining  t^  c?ir4i  nation  affected; 
atid  that  an  excliLsive  privilege  of  controlling  international  eomnmni- 
cation  could  be  Mct^urcd  i>nly  by  the  aflirniutivc  aetion  of  the  8evei*al 
nationH  whoso  rights  were  involved.  From  this  it  followed  that  Spain 
could  not  control  the  jHiMHing  of  messages  from  one  end  to  the  other 
of  an  inti'rnational  eablt.\  onc(^  tlie  messagfi  was  received  into  the  hands 
of  the  eal>le  c*4>mpany,  exee[)tiMg,  <d*  course,  the  exercise  of  the  right 
to  prev^ent  the  transmission  of  messagos  inimical  to  the  State  and  the 
powers  arising  from  thci  condition  of  war. 

lint  it  did  tiot  ftjllosv  that  Spain  was  precluded  from  controlling  the 
means  of  distrilniting,  in  Sfjanish  territory",  by  telegraph,  any  and  all 
messages  received  over  cables  gi'ounded  in  Spanish  territory,  ur  of 
c^mnmnicating  Uj  the  ollicc  of  the  cable  company  messages  which, 
starting  from  point«i  in  Sjmnish  territory,  sought  to  reach  said  cable 
by  telegraphic  wires  suliject,  in  their  entire  length,  to  Spanish 
authority. 

This  proposition  also  was  considered  in  the  decide  of  January  27, 1889*  j 
The  (piestion  was  |>resented  by  the  eoniplaint  of  the  British  fH>nsii1  at' 
Halmna,  made  on  behalf  uf  the  Cuba  Subtuarine  Telegraph  Company, 
That  company  had  secured  a  concession  from  the  Government  of  Spaiu  j 
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fiiiditirizHit;  it  to  hiy  ii  submarine  nihlo  around  the  islarirl  of  (^iha, 
toiuliin*,'^  ut  vtirious  |>oiiit^,  oh  hereinbefore  rttutetL  The  (juvernmeiit 
of  S|Kun  btnind  itself  not  to  trmnt  to  indivndualn  or  Ji«.S(X'iation8  a  eon- 
cession  for  either  overland  or  subintiriue  tidi^jj^paph  lines  touehing  tho 
|M>ints  reserved  to  the  Cuba  Sidmiarine  Company.  The  Ciovernuient 
eon  tinned  to  have  tlte  ri^ht  to  eonstruet  Govern  nient  lines  to  all  parts 
of  the  ishind,  inrlnding  those  reserved  to  the  Cuba  Subtutirine  Coin- 
I»ui\\  Mild  ti*  y'rant  coneessions  to  individuals  or  assoeiation.^  fi»r  the 
eonstnietitin  of  lines  eonneetin^'  [)oiat8  in  the  island,  other  than  those 
reserved  to  the  Culra  Sulnnarine  Coin|mny.  with  each  other  or  with 
anyone  of  tlie  points  reserved  to  the  company.  In  the  exereise  of 
the  right  so  reserved,  the  Spanish  Governoient  const  meted  an  uver- 
land  teh'irnijjli  system  roimerting  various  towns  in  thf  ishuub  amnn^ 
others  llabuna  and  Santiago.  The  French  Cable  Company  soiin^lit  to 
use  naid  syHt4^'m  of  overhmd  telegraph  tines  to  distribute  m4's>s4iges 
originating  outside  of  Hayti  and  arriving  at  Santiagi*  over  the  French 
cabh%  and  to  eolhut  and  transmit  to  its  Sjintiago  ojhee  ujessages  orig- 
inating in  Culjii  and  destined  for  points  outride  of  Ilayti.  The  Cnl>a 
Subnntrine  Cable  Company  insisted  that  sneh  use  cd' the  Govi»niment 
tetegra[>li  lines  in  Cuba  b}-  the  French  Cable  Company  was  a  vi<i]ation 
of  the  rights  of  the  CuV>a  Submarine  C'ompamy  and  the  obligations  of 
the  Govermnent  of  Spain.  The  <juesti(>n  thus  raised  was.  What  use, 
if  a!iy,  may  be  mtule  by  the  French  Cable  Company  of  the  S|):inish 
Government  telegiaph  lines  in  CuVm^  With  reference  thereto  said 
decree  of  January  27,  18811,  m^tB  forth  the  following: 

The  laUtT  t"(iMii»auy  (Cntm  Snbjnarine)  wiis  iiuthori/,e<l  dm  IVreuitier  3t  IHm,  l>y 
a  <k'tTt^' *if  tliL'  pn>vi>iiimHl  ^jnvfrnuient,  t<>  f.Htiihlii^li  am]  t«|M*ntt<' ii  HuhnuirirKi  iiklile 
to  *"oaaert  tlit^ity  nf  Santiago  4i?  Culra  with  Halinna,  t(>fK'hiii>r  iil  ('it'afut'p*.«,  i\w 
Bay  iif  t'i»rli»iji*H,  or  Bakdwaiu,  as  it  m;iy  hcc  Ht.  The  r^mtv  *tt  Ihc^  HiiiiJ  ralilr,  armrd- 
in^tu  artii'li"  2  i»f  the  comva^iini,  f^hall  s^turt  fmrii  Hi»_"  Bay  of  Suritia^'o  ^lo  I'nha,  roii- 
tnine  nhyn^  tho  Hontfiern  coiist  of  \\w  i^hitul  to  the  mooring'  [>nlni  vvfjidi  may  l>e 
tk'Irrttnl  fnmi  aitioii^  the  fhre*.*  af*irt*tiientioiie«l,  nhall  itmrnM  t  with  an  ovi*rlan<l  hne 
siuailtant'oiiHly  PHtahUnJitHl  \ty  tht?  c'i>m'e«siotier,  which  laUer  line  ^■imll  terminate  in 
the  i^entral  j^tation  of  liahana.  The  itovernraent  shall  not  i^rant  to  any  |>er»:in  or 
private  roTn|»aiiy  iverniis^ion  for  the  ej^tahlij^hnient  of  an<*ther  owrlarnl  ur  s^nlnmiriiie 
Hut*  LN»nm*(*tin^' Saul ia)£M  ilf  t^iiha,  the  hiinliii^  puint  of  thiH  raljh\  and  the  <_'entral 
iilliee  of  Hahana,  tht«  ntily  tliree  |Hiinti!iof  roiitart  whieh  ttii^*  line  will  liave  in  the 
territory  of  the  inland,  ami  over  nliu^h  telegrams  of  a  privateihanu-ter  iinly  t^hall  \>e 
tmn4*mitted. 

Afeortlinji  to  tin*  explieit  t«rin,s  of  thi?*  e*inceHHUjn  the  Culia  Snhinurint*  Coirsiwiny 
ha8  no  otlu^r  j»rivilejji^  than  tliat  *>f  ojiynitinK  the  trahle  granli^l,  withoni  any  other 
peraon  or  compaii)'  iK'inj;  iKTmittefl  for  a  |»*Tiod  of  forty  yeiim  to  w^nneet  with  eaiJj 
other,  hy  nverhnul  or  suhmarine  line*^,  the  |x»int8  indir'ati^l  in  the  a)neeKMion,  viK, 
the  rily  of  Hantlago  ile  i^ulka,  Itie  intenne*liale  inooHni^  [Hiinl,  ami  the  i'**iitral  .ntalion 
nf  HaUana.  The  coneoHHiomT  mllei'ted  l^talnirnV  a^  the  tliinl  jxnet  of  the  inland 
wlaTe  the  eal>le  waa  to  land^  hut  8«jon  tliereafter  anthuri/jvtion  wjlh  reqiu^-ted  to 
tonch  alwo  at  ( Ueufuegcjs  ami  entablLah  thtjrv  a  telegraph  station,  nhieh  wits  alter* 
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fiately  ']<fni«id  and  znntt^l  >ty  rr*yaJ  «*nkT«  of  A(«nl  K  1^70.  Jnlr  1.^  and  Cktoher  IQ, 
1K74.  But  tJie  <  Wivemiiient  di«l  iK»t  »lhf  re  V*  tht***  re^fJation*,  aD«i  by  poyml  decree 
«4  Xnt^tiA  ft,  \<I^,  it  W3u<  declared  tbat  iiafr  royal  oMer^  im^itknied  diil  not  prodocse 
any  l^^teal  <H9«^rt,  a><  tfiey  altered  many  -vf  the  eiaw^tial  ljae«#  of  the  coocenon,  hot 
tliat  aff  a  hf«»^'iai  {rnure.  and  in  cnmqdention  of  the  £ait  that  the  <x«4  of  the  cable  and 
itj«  lan^lirij;  at  Oenfufcvr^  liiui  alrea^ly  lit^n  defrayed,  thb  foorth  fii>int  of  contact  with 
tlie  inland  w^^hiM  Ije  tr^Ierateil  an  lonj;  ar<  the  <  iovemnient  or  the  Govemor-General of 
Cu^A  w^iiild  frtfL-ider  it  a«lvi«ahle.  Bat  the  <T<jveiTunent  alwa\>  nefaineii  the  privi- 
k^fw  *»i  f^vftaMii^hinjr  for  itn  0er\'ire  linexf  ftiLrallel  to  the  latter,  and  to  grant  the 
eHtaMiffhfiient  and  ojieration  of  otliern  miiich.  startinsr  fn>in  pr.»int«  iHher  than  those 
it¥\u-aX0^\  in  the  <''>n4%«»fion  and  rv^yal  decree  which  extendeil  it,  may  tooch  eoine  of 
tliern  with^^^ut  placing;  them  in  <irjmmuni«:ation  with  each  r»ther:  that  is  to  aay,  that 
frrjm  any  \ttp\nt  in  the  itcland  not  touched  by  the  t«ble  of  the  Cnba  Submarine 
OHfifAny  telfin:a[di  linen  may  Ix'  laid  to  the  city  of  .Santiago  de  Cuba,  or  to  Cienfoeg08y 
««r  to  Batalano,  or  Ut  llaljana. 

Th«  ronclasion  reached  by  the  authorities*  at  Madrid  on  the  several 
wubjwtj*  under  eonsidenition  is  set  forth  in  said  decree,  as  follows: 

But  ai<  tlie  a^iminintration  hat<  not  the  priwer  of  imposing  uptm  the  Ci.>noi?eBioner  of 
tlte  <table  Ijetween  (*uYxi  an*!  liayti  more  obligatiom*  than  thoee  «?tabli8hed  in  the 
cfffitract,  tlie^e  are  the  'mly  onetf  which  are  to  Ije  examinc<l  in  connection  with  the 
IHivilegeH  which  the  other  c«#m[ianiei<  invoke,  in  onler  to  decide  whether  said  cable 
can  or  fan  not,  in  accorrlance  with  the  international  cr>nvention  above  mentioned^ 
tranidnit  meMHagen  from  fiointM  l>eyond  the  extremes  *>{  \x»  line.  Reaasaming  what 
haM  U?pn  KtaUj'l,  therefore,  the  Section  is  of  opinion :  1 .  Tliat  the  International  Oceanic 
Oimjiany  only  olitaiiie^l  an  exclusive  jiower  for  forty  years  to  lay  and  operate  sub- 
marine teKirrapti  cables  ln't^ii'en  the  I'nited  States  and  Culia,  which  privilege  ban 
not  nji  to  the  jin?s«'nt  time  U-en  violate*!  by  the  cable  «»f  C'ul»a  to  Hayti,  as  this  line 
i-an  not  transmit  ni«:«Hagf.«  fn»ni  and  for  the  Tnitinl  States  unless  they  pass  over  the 
c-abK-s  of  Haid  coinjiany.  J.  That  the  West  ln<liaand  Panama  Ciimjiany  was  authorizefl 
by  a  royal  d<HTe<i  r»f  May  2S,  18418,  and  by  the  d<K*unieut  <.»f  conditions  of  the  same 
dat4',  to  (establish  and  oj>erate  for  forty  yearn  telegraphic  cables  between  C\iba  and 
I'orto  Hiro,  and  Ixftwc'en  Culm  and  Mexico,  and  Panama  and  the  i-oasts  of  the  SouUi 
Amerifran  continent,  anrl  that,  n(>t  having  complied  strictly  with  the  conditions  of  the 
contnu-t  as  statwl  in  the  IkhIv  of  this  rejKjrt,  it  l»elnM)ves  Your  Excellency  to  decide 
whether  the  case  has  arrive<l  in  reestablish  the  fon-e  and  vig<jr  of  the  original  decree 
of  concession,  the  only  one  which  regiilate<l  in  due  form  the  juridical  relations  of 
the  a<  bill  Ills!  ration  ami  of  the  comi»any,  ami  to  declare  that  the  royal  orders  which 
may  have  altiTinl  the  essential  leases  of  the  concession  did  not  pnKiuce  any  legal 
eff«H't,  as  way  done  in  a  similar  case,  in  concurrence  with  the  CV)uncil  of  State  in 
full,  by  royal  de<-n»<*  of  August  (>,  1876,  which  was  confirmetl  by  a  royal  decree 
decision  of  July  0,  1878.  .i.  That  until  the  privilege  invokt^i  by  the  West  India 
Company  is  rciM*al<Ml  or  declare<l  U)  W  forfeite<l  the  latter  only  has  the  right  to  pre- 
vent the  laying  and  ojHTation  of  tek»graphic  ca})les  }>etween  Cul)a  and  Porto  Rico 
an<l  Iwtweeii  th(*  f(»nn<*r  and  the  other  iK)ints  nientione<l  in  the  concession,  except  in 
Mexico,  which  line  was  grant<Hl  on  August  18  last  to  Mr.  Augustus  Ghirlande.  4- 
That  the  ('u}>a  Submarine  C<>nipany  has  the  privilege  for  forty  years  of  no  other 
company  or  private  individual  placing  in  telegraphic  communication  overland  or  by 
wat4T  the  four  i>oints  indicat4*<l  in  the  concession  and  the  royal  decree  which  extended 
it,  which  are  the  (rity  of  Santiago  de  (-ulwi,  Cienfuegos,  Bata})an6,  and  the  central 
station  of  llabaiia,  hy  eKtahlishing  parallel  lines  which  communicate  them  with  each 
other;  hut  it  c^m  not  Ix*  prevented  that  a  c^})le  which  reaches  the  coasts  of  Cuba 
communicate  with  Ilabana  or  any  other  place  of  the  island,  provided  that  it  does  not 
touch  at  Santiago  nor  at  any  of  the  mooring  places  reserved  to  the  Cuba  Submarine 
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Cninpiiny.  1.  That  the  ooncessioner  nf  the  cable  of  Culia  h»  Hayti  has  confriniKvI 
to  thr  iirx'Mi^nt  liiiu'j  awit  ajipeare  fmm  lh«^  prtH-et^fhnirs,  tu  theiiniiliti*»nB  of  the  t-on- 
ceefiion,  as  said  -^titjie  does  not  lyro  Ix^yond  Hayti»  and  an  the  hittt*r  in  an  internati(inal 
tekyrapliie  line,  «tihjet'ted  l)y  the  tjif^vemmfnt  itself  to  the  eonvention  at  St,  Peten*- 
biir^,  it  is  nut  f«iHfr«itile,  withont  at'tin^r  in  contravention  thereto*  and  without  injnrinjr 
legitimate  interestw  of  friendly  nations,  to  in*event  ttiat  there  t>e  transniittetl 
over  the  hnt^  nientionetl  any  nie^j^a^s'eii  from  iwiintw  iMt-yunil  it*i  two  terminal  Htations^; 
(htrt'fort  ihttttfittit*  opiuhi^f  afihn  unuu  t**  ini*ru(U'n)Hid  tttnitr  tthoafd  Ur  itutlntrizi'd  utoncr 
ttnd  fK-rmisMimi  hr  fjt^mkdjut'  iU  ctjmmuniVxdion  with  itit'  ftvrrtand  tik'fjrftph  iinti^  nhirh  ffu' 
f*fmntmfid  intiff  hfire  iJitfdffiskid  in  fdat'ett  wiuch  tire  uid  restored  by  its  concession  to  the 
Cuba  Submarine  O/mpanij, 

1  am  uimble  to  tiiid  any  sul>8e<iucnt  decreeiii  relatiug  to  tmid  miitters 
is.siuHl  hy  the  authorities*  af  Madi'id. 

It  therefore  apfH:Mii*jH  t**  the  writer: 

First.  That  under  the  terms  of  the  iSpaninh  concession  to  tlie  Iiit^r- 
natiotnil  Ocean  Tele^niph  I'ompany,  as  t^onstnied  hy  the  Spatiish 
authorities,  that  eonipiUiy  is  without  tlie  rjo^ht  iu  uhjeet  to  the  use  of 
the  Goveruinent  overiimd  teh'^ra|ih  lines  in  Cul*a  for  tin:  tratisnussion 
of  me.s8a^e.s  r€*eeived  t»y^  ur  intended  for,  the  Fn^ieh  cable  grounded  at 
Santiat**!*,  whatsocM'cr  tht*ir  phiec  of  orij4'in  or  destinntion,  sint*e  the 
exrhisive  pri\ih*t^e  ^^nmtt^d  \iy  saiil  cinuession  is  that  of  *' phit^iuo-'^  in 
t'ul^a  a  teh'j^raph  cal)k%  the  other  end  of  wliieh  is  '*phiced''  in  the 
United  Stntes. 

Seconth  That  under  the  terms  of  the  Spanish  conee88ion  to  the  Culm 
Suhmarine  Teleiifraph  Comiiany,  as  construed  by  the  Simtjish  authori- 
ties, tlmt  t*ompuny  has  the  ri^dd  to  object  to  the  use  of  the  Gov- 
eruiuent  nvoilaiid  telegraph  bnes  in  Cuba  for  tlie  triuistnisj^ion  rjf 
luessa^t^^  r(H*eived  by  the  French  eabU^.  at  Siintiago  and  destined  for 
the  4'entrul  st{itioii  at  Ilalnma^  or  (..Menfuegos,  or  Butabmitn  and  also  to 
oi^ject  Uy  th*'  trjinsuiission  over  (iovernuieiit  telegraph  Unesof  messages 
ort^nnating  in  any  of  t^aid  placCtS  and  dewtined  for  point^s  outside  of 
llayti  t»ver  the  French  cable. 

Further  pi'oceedijij^^s  rehitin^  tti  the  controversy  were  had  under 
S]ninish  sovereignty,  as  follows: 

The  royal  decree^  of  NoveiulMn'  25,  18lt7,  provided  for  autononions 
goverinnent  in  CuIjsu  By  said  derree  there  was  eonfi4'red  upon  the 
local  administration  of  the  autonomous  govermncnt  "'extdusive  cogni- 
zance of  all  matters  of  a  jmrely  local  nature,  which  may  prim-iinilly 
atlect  the  colonial  territory/* 

Prior  to  February  4,  IHI^S,  the  authorities  in  Culm  had  forwarded  to 
Madrid  various  protests  presented  tf»  them  on  btdialf  of  the  Interna- 
ticmal  Ocean  Telegraph  Compajiy  and  the  Cuba  Sidjujarine  Telegraph 
Company  against  the  attempts  of  the  French  Cable  Company  to  engage 
in  eabh^  ti'aihc  between  l*uha  and  |x>itjts  outside  of  llayti.  On  Febru- 
ary 4,  1S1JS,  the  IVIadrid  authoritii^s  iTf^'rred  the  matter  to  the  aut<mo- 
mons  government  of  Cid>a  for  determination,  as  being  within  the 
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jurisdiction  conferred  by  the  decree  establishing  that  government. 
This  reference  was  communicated  to  the  governor-general  of  Cuba  by 
an  order  of  the  Ministry  of  the  Colonies,  dated  February  4,  1898,  and 
numhicred  260. 

The  matter  being  thus  returned  to  the  authorities  in  Cuba,  the 
governor-general  on  March  1,  18J)8,  referred  it  to  the  Secretary  of 
Public  Works  and  Communications  by  a  communication  as  follows: 

By  the  MiniHtry  uf  the  Colonies  it  is  communicated  to  His  Excellency  the  governor- 
general,  dated  February  4  (1898),  and  under  No.  260,  the  following: 

ROYAL  ORDER  TO  HIS  EXCKLLBNCY. 

In  view  of  the  ofi\vM  letters  from  Your  Excellency,  Nos.  693,  696,  and  1096,  of  28th 
of  June,  7th  of  September,  and  7th  of  Octol^er  last,  forwarding  with  the  first  copy  of 
the  proceedings  with  occfu^ion  of  petition  of  the  re]>resentative  of  the  International 
Ocean  Telegraph  Company  and  the  Cuba  Submarine  Telegraph  Com|>any,  in  which 
he  claims  privileges  that  he  l^elieves  to  correspond  to  the  said  .comitanies  regarding 
the  traffic  of  cablegraphic  corresiwndence  betweep  that  island,  the  United  States,  and 
Euroi>e,  and  that  he  reganls  violated  with  the  circulation  of  tliat  correspondence  by 
the  route  established  ])y  the  French  Company  between  Santiago)  de  Cuba  and  Hayti, 
and  with  the  second  and  thinl  letters  copies  of  the  proceeilings  reganiing  the  tariffs 
of  the  French  cables,  and  touching  on  matters  that  involve  no  other  solution  but  that 
of  adhering  to  what  is  settled  in  the  legal  dispositions  and  existing  contracts  commu- 
nicated of  royal  onler  by  the  Minister  of  the  Colonies,  I  have  the  honor  to  aay  to 
Your  Excellency  that  the  proper  action  Ix?  taken  ])y  the  insular  government  regarding 
the  said  matter.  The  papers  that  were  attat^hed  to  the  said  official  letters  are  not 
retunie<l,  }x?<-auHe  they  are  only  copies,  and  their  originals  must  Ihj  in  the  corresjwnd- 
ing  office  of  that  ishuKi.  Its  a(!complishment  Inking  agreed  to  })y  His  Excellency  on 
Fo])ruary  24  last,  I  have  the  honor  to  refer  it  to  Your  Excellency  for  your  knowledge 
and  what  may  correHixnid.     God  save  Your  Excellency  many  years. 

Habana,  March  2,  1898. 

Jose  Conoobo. 

The  Secketaky  of  I'^blic  Works  axu  Comminicatioxs. 

Pursuant  to  such  reference,  the  Seeretary  of  Public  Works  and  Cora- 
numications  for  the  ishmd  of  Cuba,  on  April  1,  I8i)8,  determined  the 
matter  as  follows: 

(SotTftMryHhip  of  IMiblit*  WorkK  and  (-ommuiiicatirms  of  llie  island  of  Culm. —No.  393.] 

YouK  ExcKi.LKNcv:  By  the  royal  order,  No.  260,  of  February  4  Uust  it  is  directed 
that  by  the  InHuliir  p)vcrninent  be  ado])t4.Ml  the  corresiMUidinjr  resolution  regarding 
the  claim  made  l>y  Your  Excellency  in  U'lialf  of  the  International  Ocean  and  Cuba 
Submarine  Cable  i!omj)anies,  regarding;  the  privilejre.^  corresponding  to  the  same 
alxmt  the  telegraphic  (;orre.M]M)iidente  iK'tweeii  this  island  and  the  Unit<Ml  States  and 
Euroi)e,  which  privilej^es  are  considered!  violated  with  the  circulation  of  that  corre- 
8IK)ndence  by  the  rout*'  established  by  the  French  Company  Ix'tween  Santiago  de 
Cuba  and  Hayti.  In  the  compliance  of  these  privileges  an<l  havinjr  in  consideration 
the  k^jral  dispositions  and  contracts  in  force:  Considering  that  the  International 
Ocean  luis  a  privilege  grant^'d  for  forty  years  to  n'ceive  and  to  transmit  the  corre- 
spondence for  the  United  States  and  EuroiH%  and  that  the  Cuba  Submarine  enjoys 
the  same  privilege  to  connect  the  northern  and  southern  cables  of  this  island, 
througli  whicli  the  correspondence  in  transit  must  pass;  and  considering  also  that 
the  West  India  and  Panama  is  in  the  enjoyment  of  the  same  advantage  and  for  the 
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eame  tinip  U*  plm***  thin  iwljind  in  rmitiniiiiirjition  with  tlu^  W%*st  Tnrlu^  anrl  FanaTJia 


IIIKI   ] 


in  tlio  South  AmiTiniii  r<iiitiiu*iit  whefv  it  shoold  have  e^^tahliHliinl  <  fiiji- 


ttiuninilioii,  MiH  Kxt'i^llen^'y  the*  tinvernor-ttcnenil^  hy  re^Tihition  of  thb  date  ami 
with  the  com  urruiuv  i>f  thit?  *ilhi^%  ha.-*  liut  idcnl  to  R-soive;  Tliat  tiie  Freticli  Cublo 
Comi»any  frtjrii  SaJitia+ff*  dv  Oului  tu  Hayti  uuwt  ki^epflcw**  to  ili*  romv«*<ion,  confining 
it*«i*lf  t^  forwan!iii^  by  that  linn  tlii'  t4'U*gmphir  fnirri^flpondonrt'  exchan^yci!  in.»twi^n 
hoth  I'onntrit'H,  nc»t  iH'iii^;  ahlt%  ther*'fort',  to  accept  ini^najr**  t>nt  to  Hayti,  Kanto 
Doniiiiifo,  Ciini«;:ui,  l^aGnaini,  ami  Veueznela,  ami  for  all  other  ydace,'^  m»t  resr^rvetl 
to  ilif  IntiTiiational  t h'c-ari  ami  \Vc**l  Inilia  ami  rananui.  thronjrh  whiKH*»  Iiuch  must 
he  fo!wanle4|  t^xi'hjMvely  nil  tht*  mcK'^aireri  >'enl  fnirn  tliis  inhind  to  the  I'nttcil  Stakes 
anil  Knro|H%  and  lho**4'  received  fruin  tliese  ]»hw'e^i,  and  tlio^^  piL*<8in^  in  tninsir  with 
<h'«liimlion  to  ttie  Hta!ii>ns  Iwlonj^'in^  to  the  Went  India  antl  ranania. 

Tliijj  hfinir  the  ref*nh  f>t  the  [♦etilion  before  iniMitioned,  I  forward  it  ti>  Yonr  Kxcel- 
lency  fer  yonr  kmnvlmi^t*  :inil  what  may  concern. 

Xhty  t  rod  nave  Yonr  Kxi^^Mency  many  years. 

Haiiana,  April  1,  ISMH. 

KfMARlio    l)o|.z. 

Th«^  SotM'ntarv  will  n'cnll  thiit  tlio  jitridieui  syHtf^m  i»f  Spjiiii  \yvr- 
niitted  fertniu  otticiats  of  tlit^  PXiH'UlivtMjriidiiiinistmtive  l>nitn-h  of  (fii^ 
Govfrniuinit  to  i^xrn^isi*  jiidicin!  pfnvrrs.  Tht^  dt^tiM'iiiinatiotis  spt  forth 
in  th(*  fon'ij^^tut^  dvvvvi^i^  wvve  uindv  pursiuiut  to  surli  authority,  and 
within  the  jurisdiction  of  Spjiin  arr  i'ntitlt'd  to  th*^  consideration  gnven 
jndi(Mal  decisions. 

Doubtless  the  Si^crotary  will  (h^sire  to  be  iTifortninl  what  |»nw"tice 
was  t^nforciHl  by  the  Sjmnish  otticials  in  Cuba  innnediately  piior  to  the 
Anierienn  oeeupatitni,  re^^'attlitij^^the  trajismission  over  the  (lovernnient 
tidetifra[jh  litie  betweea  Saatiajjro  and  Habana  of  inessap\s  roceiv(*<l 
from  or  destined  for  jxHats  in  the  United  States,  via  Haiti  and  **ver 
the  French  i-alde*  Tla*  showin^^  nmde  herein  as  to  the  praetiee  is  not 
corjelusive,  la  regfard  thereto,  the  Chief  Sit^faal  ()lheerf»f  thv  Ai*aiy 
rejjorts  as  follows: 

The  l/nited  Statt^  ami  Haitian  T«d'^t;raeh  Coinimny  liave  claimed  the  rij^bt  tosomi 
teletrramK  from  Snitia^it  [a  iniy  jM^int  on  the  iHlrnsd  of  i'uha,  pr..\idtil  ^nvh  t**lei^'r:nijy 
an*s**n1  over  the  land  hricH,  and  the  ("bii'f  Siirnal  ntlirrrof  tlm  Army  lia.*lHr'en  iiifi»rnied 
l>y  the  ajJT^^nlH  of  mid  company  that  tln^  ritjht  w;*>j  forntally  decided  by  the  Spmi^'h 
Biithoritiei^  ]»rifir  t*i  th«'  Spardf-h- American  vvar.      f  lJtK\  o,  No.  2I(W»») 

Ml*.  Tlicrrims  F,  Clark,  viee-pi-esident  of  the  Ititernatitaial  Oc*estn 
Tele^^rapli  Cotnijany,  in  letter  t**  the  Seeretary  ol"  War  date<l  Aii^njst 
3,  IVHK),  refers  to  the  lanfjtm^e  above  ipioted  from  the  re[iort  of  the 
Chief  Sitrnal  <  HHei^r  cd'  tlit*  Army,  iind  considers  that  it  was  iat<Mided 
**tc»  cover  th*^  I'niteil  States  tratiic  iis  well  {is  tratiii'  for  Uayti/'  Mi\ 
Clark  insists  that,  if  so  intendtnl,  the  statement  is  inaecurat<*.  Mr- 
Clark  also  writer: 

To  make  f*nn^  on  this  jHiint,  I  made  inquiry  ctt  our  a^nt  in  Habana^  whn  ha^  rep- 
resente<l  the  i^imijMUjy  tln^re  for  more  than  tweiity  ytnirn.     He  repHe^: 

**  Fii^t,  The  Spanish  tiovernmeiit  land  lines  were  worked  t»ctwiH*n  ITabana  and 
i4antiaj^'o. 

'*  S.'ci*nilly.  TheSjianiflh  land  liun^did  not  acci-pi  United  States* iiieaaagee f nun  the 
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French  (yahhK^om[)any  at  Santiago,  aH  that  would  have  heen  a  Wolation  o{  the  rights 
of  tin*  Iijt4»rnational  Ocean  and  Culm  Submarine  Telegraph  companien. 

"  Thinlly.  The  Simnish  land  lines  did  not  transfer  U)  the  French  Cable  Company  at 
Hantitigo  any  nuwsagt»s  for  the  IJnite<l  States.** 

If  i'onsidcM'od  ncH'essixrv,  it  will  probably  not  be  difficult  for  the  gov- 
ernor of  ('Ul)a  to  sooiire  definite  and  accurate  information  as  to  such 
OHtHblished  practice. 

Soon  aft^M'  the  American  occupation  of  Cuba  was  established  the 
aU><Mition  of  the  War  Department  was  dii-ected  to  the  proposition  that 
under  the  terms  of  the  Spanish  grant,  the  concession  to  the  Interna- 
tional Telegmi)!!  Compjiny  terminated  on  May  5, 1880. 

The  fact,*^  and  provisions  of  law  by  which  this  proposition  Ls  to  be 
t4«HttHl  are  as  follows: 

The  giY.nt  to  the  International  Ocean  Telegraph  Company,  given 
|)ecem}>er  5,  I860,  provided  that  the  concession  was  to  continue  for 
forty  yea!'s  upon  condition  ^'  that  during  the  same  period  of  time  the 
Uniteil  Stjites  (lovernment  does  not  deprive  them  of  the  exclusive 
grant  allowed  them."     (Art.  1.) 

The  grant  allowed  by  the  United  States  Government  by  act  of  Con- 
gi*c»ss  approved  Mav  r>,  ISHO,  (»xpired  by  limitation  on  Ma}^  5,  1880. 
(14  Stut.  L.,  p.  44,  chap.  74.) 

TUe  condition  in  th(»  Spanish  grant  limiting  its  operation  to  the 
period  of  time  during  which  the  gnint  from  the  United  States  Gov- 
ernment continued  to  )»e  exclusive,  was  modified  by  royal  decree  dated 
May  IH,  1S67.     From  said  decree  the  following  is  quoted: 

In  view  of  tlie  i)etition  iiia<le  March  2,  18<)7,  })y  the  representatives  of  the  above- 
nientioneil  <'onii)any,  coiiHiderinjr  that  there  is  no  reason  for  estal^lishing  differences 
i\H  r(»^anls  time  l)etw(Hin  |>ermiKsi<mH  emanating  from  the  sjime  Government,  *  *  ♦ 
I  <K*(Tei»  aa  follows: 

ARTirLE  1.  The  j)ennission  to  land  on  the  coast.y  of  the  island  of  Cnlwi  the  submarine 
t4»le^fraphi(M*4ihles  referred  to  by  artic^le  1  of  the  dcnrec*  of  r)th  of  December,  1866,  will 
1k»  repnte<l  as  a  final  ^o^nt  nuule  to  the  International  Ocean  Telej?raph  Company  for 
the  term  of  forty  years,  subjtvt  to  the  terms  t»stablishe<l  in  the  second  (H^)ndition  of 
wliednle  of  terms  for  bidders  in  sale  -^f  saitl  ^mt  authorized  by  decree  of  same  date, 
26th  February  last. 

Art.  2.  For  the  fulfillment  of  its  pn^visions,  Ik*  it  understood  that  the  concession 
of  decree  of  5th  Decern l)er,  1H<R>,  is  hereby  mo<lifie<]  in  the  sense  of  the  foregoing 
articrle. 

(Gnceta  dr  Mmlrid,  May  17,  18<)7.) 

The  '\second  condition"  referred  to  is  as  follows: 

The  company  will  make  use  of  the  telegraphic  lines  during  forty  years,  the  Govern- 
ment making  ixa  r»th<'r  grants  during  this  time  for  the  estiililishment  of  )>arallel  lines. 

After  the  expiration  of  said  term  the  Government  will  1h»  fret*  to  accord  i>enni8- 
sions  for  new  landings  solicited,  the  company  continuing  in  the  enjoyment  of  the 
use  <if  their  line.  For  the  ends  of  this  article,  parallel  lines  will  \h}  such  that  start- 
ing from  Cuba  and  IVirto  Rico  will  have  su])merge<l  cables  running  approximately 
in  the  same  direction. 

{(inctia  fif  Madrid  J  February  28,  1867.) 
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n. 

30NSIBERATI0N  OF  TKE  SPiJIISH  CONCESaiONS  nTYOLVEO  EEEEIK  WTm  EEF- 
EREKCE  TO  THE  PB1HCIPLE8  ANB  ETJLE8  OF  LAW  PEEVAILINO  IK  THE 
tJHlTED  aXATES. 


TIIR   crJNCESSION   TO  THE   INTKRNATIONAL  OCEAN  TELEGRAPH  rOMPAKT. 

If  tht^  efmces.sion  of  the  Intcrniitinnal  Oeenn  Ti-lot^'mph  Company  bo 
eo!isi<li*nMl  with  ivfeivnrt*  to  estubli.sluHl  prifH'iph\s  unci  policies  tjf  tlic 
Tnited  Sljit(*H,  and  thp  iHii^^^mijre  of  the  j^^mrit  tested  !»y  the  rule.s  of 
stiitntory  etnistriutioii  pnnniliiiir  in  our  courts,  I  think  it  would  uppotir 
thai  said  eoneessicju  did  not  cn^ate  the  excdnsive  priviU^ge  of  engacj'inj^'- 
ill  eafde  Initlie  lH*twef*n  the  United  Stutes  andCuUa.  With  us,  in  order 
to  seeiire  an  exchisive  privih^t»'e  toexerrise  a  ri^-lit  or  authority  iKdong"- 
in*jf  to  the  indilie,  it  is  necessary  that  tin*  tyrant  detinitely  and  speei tic- 
ally  t*x<'lude  all  others  from  participation  or  the  ritjht  to  participate, 
for  our  courts  construe  such  jjnuits  a^^ainst  the  party  asserting,'  exclu- 
sive privilet,^e  ami  in  favor  of  j>uhlic  ri|^dits  of  participation. 

In  this  {connection  the  attention  of  the  Socretiiry  of  War  is  <lireetec! 
to  tli*^  Ian<ru{iti:c  of  the  act  of  CVmtri'e^s  wherehy  tlie  Intt^rnatiinial 
Ocean  Teh^^naph  Company  secured  the  ri^dit  to  jittiich  its  cahh^  to  the 
co4ist  of  Florida  (see  14  Stat  L.,  ]>.  44,  chap.  74): 

Tbiit  the  said  Internati<irial  Oct^aa  Tt*legraj>Ji  Omipany,  iacorporatc*!  irnder  tlic* 
lawn  of  the  State  i»f  New  York,  their  siici't^Mdn*  ami  ii*<HJ|!fii8,  nliall  have  the  i*o1h 
jinvilej!*?  fora  j»t'riiMl  ni  fourteen  years  frtnii  the  apqiroval  of  this  a<'t  to  lay,  con- 
struct, tund,  maintiun,  iiud  o|M-ralc  teh*t2:mt>hic  or  uii^ruetie  lines  nr  cahlcH  5n  and 
over  the  waters,  reefs^  i:*hintlH,  j^titirc?),  ami  land^i  nvir  uhirli  flie  I'niti^l  StatcH  have 
juriHilictioa  fmui  rlie  nhfirct*  i>f  the  Stale  of  Fl<(rida,  in  the  wiid  Unih^l  StatcH.  to  the 
land  of  (■ulm  and  Bahanaw^.  either  *ir  both,  and  over  \Vc.m|  Jmlia  LHlandH. 

For  convenient  couiparison  the  language  of  article  I  of  the  Spanish 
concession  is  again  reproduced: 

Article  L  The  irrant  that  ou  the  10th  of  la^it  June  wan  temporarily  (ilvon  hy 
a  royal  dwr^K^  to  Mr  Wilhain  Smith,  rej»n»i^'ntative  of  the  Tele^'nifihie  Interna- 
tional Oreanic  l'i>ni|jany.  to  fix  in  tuanc  t>oint  nf  thi-  i.'<lan<l  of  Tnhu  tlie  ttml  of  the 
telejrra[>lnr  HiihniarifH*  iithle  whii'li  has  to  ?*tart  from  tlie  <-oast  of  Florida  in  the 
Unit***!  State.^  in  now  ^;ivcn  with  a  deJinite »  hameter,  and  for  the  term  nf  fi^rty  ycarv, 
for  the  tdacin^  *»f  the  ea hie  or  cahk^,  which  fjtartin^  fnan  the  States  ftf  the  I'nion, 
end  in  I  he  8iiid  iMlaml  tit  Tnha,  provided  that  during  the  rtatne  f»t*rifMl  «»f  time  the 
Unitixl  Stati*H  Uoverutnerit  does  not  deprive  thern  of  the  exc^toive  ^rant  alluwiHl 
tliem. 

If  said  act  of  Congress  is  accepted  as  an  example  of  what,  language 
is  necessary  to  create  an  exchisive  privilege  of  tlie  character  now 
claimed  hy  the  Intt^ruatitjual  ()i*ean  Telegraidi  t\uu]>any,  a  comparis(vn 
then^with  shows  that  the  Spanisli  grant  stoi»s  witli  the  c^reation  (tf  an 
exclusive  privilege  '*  fivr  the  phu^ing  of  the  ciihle  or  i^ahlcs,  whit^h 
^tailing  from  the  States  of  the  liiiionend  in  the  said  island  (»f  Culmp" 
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The  coastruction  of  said  Spanish  conee-nsion  for  which  the  Interna- 
tional Of,*ean  Telegraph  Company  contends  gives  the  conc*ession  the 
chanu'ter  of  a  monopoly.  Monopolies  are  not  regarded  with  favor  in 
the  United  States.  The  sentiment  against  them  is  sufficiently  strong 
to  affect  legislation  and  find  reflex  from  the  courts.  In  some  of  our 
States  the  creation  of  monopolies  is  prohibited  by  the  constitution 
(Maryland,  North  Carolina,  and  Tennessee),  and  in  many  instances 
the^'  are  prohibited  by  statutes,  while  frequent  grants  of  authority  M' 
legislative  a**.ts  require  that  such  authority  shall  not  be  used  to  create 
a  monopoly.  It  is  not  established  in  the  United  States  that  a  monopoly 
jpei*  He  is  void  ah  initio.  They  are  main  jyrohihHa.  In  the  absence  of 
antecedent  restraint  monopolies  of  many  kinds  are  permissible,  and 
certain  kinds  are  created  and  protected  by  statutes  enacted  for  that 
purpose.  (See  patent,  copyright,  and  trade-mark  laws.)  But  the 
fact  remains  that,  in  general,  monopolies  are  odious  in  the  United 
States,  and  grants  thereof  are  strictly  construed  against  the  exclusive 
privilege  and  broadly  construed  in  favor  of  the  general  right. 

Continuing  the  examination  of  this  Spanish  concession  from  the 
standpoint  of  the  United  States  before  the  military  occupation  of 
Cuba,  the  attention  of  the  Secretar}'  of  War  is  directed  to  the  fact 
that  by  comit}'  of  nations  the  United  States  was  entitled  to  communi- 
cate with  Cuba  while  that  island  was  under  Spanish  sovereignty.  To 
dispose  of,  limit,  or  control  this  right,  as  though  it  were  entirely 
subject  to  the  discretion  of  the  Crown  of  Spain,  was  to  deny  the  right 
of  the  United  States  to  communicate  with  the  inhabitants  of  Culm. 
Spain  did  not  assume  to  make  such  denial,  })ut,  on  the  contrary,  con- 
ceded the  aforementioned  right  of  the  United  States  and  rec»ognized 
that  an  exclusive  grant  of  the  right  to  establish  means  of  telegraphic 
communication  between  the  United  States  and  Cul)a  required  the 
mutual  sissent  of  l>oth  Governments.     (See  Decree  flan.  27,  1889.) 

In  addition  to  the  rights  conceded  })y  comity  of  nations,  the  United 
Stat(»s  during  our  entire  history  has  considered  and  asserted  that  this 
nation  has  special  interests  and  rights  in  and  related  to  ('uba,  of  such 
magnitude  and  extent  as  to  finally  justify  a  demand  upon  the  Spanish 
Governni(»nt  for  the  withdi^awal  of  Spanish  sovereignty  from  the 
island. 

I  tb(»r(»for(»  think  that  if  said  concession  to  the  International  Ocean 
Telcgnq)h  Conipan\'  were  created  })y  an  act  of  the  Congress  of  the 
Unit<»d  Stiites,  instead  of  a  decree  of  the  Crown  of  Spain,  a  court  of 
the  Unitcnl  States  would  confine  the  grant  to  the  right  specificall}'  set 
forth  in  the  words  used  and,  giving  the  grant  of  exclusive  privilege 
a  strict  construction,  would  hold  that  the  exclusive  privilege  of 
^'placing''  suhniaiine  telegraph  cabh^s  could  not  be  so  construed  as  to 
prevent  the  (lovernment  from  esta})lishing  overland  telegraphic  com- 
muniaition  from  one  point  in  its  territoiy  to  another  and  permitting 
-such  means  of  communication  to  1m»  us(.*d  as  a  common  carrier. 
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THK   (CONCESSION   TO  THE  CUBA    SUBMARINE  TELEGRAPH   COMPANY. 

The  language  of  the  concession  to  the  Cuba  Submarine  Telegraph 
Company  b}-  which  the  company  asserts  it  sexnired  thq  exclusive  privi- 
lege of  engaging  in  telegraphic  traflBc  between  Santiago,  Batabano, 
and  Habana,  is  as  follows  (Art.  3,  decree  of  December  31,  1869): 

The  (n>verninent  will  not  grant  to  any  person  or  private  undertakinj;  the  cstalx- 
lishnient  of  another  land  or  submarine  line  to  join  at  Santiago  <le  Cnba,  the  place  of 
mooring  of  this  cable,  and  the  central  telegraph  of  Havana,  the  only  three  jx^ints  of 
contact  which  this  line  will  have  with  the  territory  of  the  island,  an<l  on  which  only 
telegrams  of  a  private  nature  will  \ye  transmitted,  forwanled,  and  coIlecte<l. 

As  construed  by  the  Spanish  ministry  in  the  decree  of  January  27, 
1889  (ante),  the  concluding  words  of  said  article  3  mean  that  telegrams 
of  a  private  nature  are  to  be  transmitted,  forwarded,  and  collected  by 
this  line  only. 

If  such  is  the  correct  or  binding  interpretation  of  the  language  of 
this  concession,  I  think  a  court  of  the  United  States  would  hold  that 
an  exclusive  privilege  was  thereb}'  created  and  conferred. 

The  Attorney-Cieneral  has  heretofore  advised  the  Secretiiry  of  War 
that  the  Government  of  Spain  has  authorit}^  to  crente  and  confer 
exclusive  privileges  of  this  charat^ter  in  territory  subject  to  the  sover- 
eignty of  Spain.     (22  Op.,  516.) 

At  the  time  this  concession  was  granted  (I)ecem}>er  31,  1809),  Culm 
and  adjacent  waters  were  internationally  recognized  as  within  the  sover- 
eignty' and  possession  of  Spain.  Since  l>oth  ends  and  intermediate 
moorings  of  the  Cuba  submarine  telegraph  cable  were  attached  to 
territor}^  subject  to  Spanish  sovereignty,  said  cable  was  not  interna- 
tional and  the  rights  of  no  other  nation  were  involved.  The  territory 
in  which  the  Spanish  Government  agreed  land  lines  should  not  l)ecx)n- 
sti'uct(^d  was  territory  subject  to  the  exclusive  sovereignty  of  Spain, 
and  in  which  Si)ain  exercised  the  same  authority  respi^cting  corre- 
s})oiulence  by  t(»legrai)h  that  it  exercised  over  i)ostal  affairs. 

As  already  st^itcnl,  the  Attorney -Geneml  advises  the  Secretary  of 
War  that  the  rights  conveyed  b}'  the  Spanish  concession  are  rights 
of  property.  Such  rights  diflfer  from  the  right  to  exercise  sovereign 
powers  created  by  grants  of  authority,  such  as  delegated  authority  to 
S})anish  officials  in  Cul)a.  The  rights  of  property  continued  after  the 
sovereignty  granting  them  was  withdrawn,  while  the  agencies  for  the 
exei-cise  of  sovereign  power  ceased  with  the  termination  of  the  author- 
ity of  their  principal. 

m. 

In  this  case,  as  in  many  others  from  our  insular  possessions,  the 
incjuiry  arises:  Wh}-  not  refer  the  parties  interested  to  the  courts  and 
have  the  (questions  involved  deteniiined  by  the  courts? 
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That  such  course  would  be  unavailing  and  improper  in  this  contro- 
versy is  made  apparent  by  recalling  the  act  of  which  complaint  is 
made  and  by  whom  such  act  is  done  and  performed.  The  act  com- 
plained of  is  the  act  of  transmitting  certain  telegrams  over  the  tele- 
graph lines  owned  and  operated  by  the  military  government  of  Cuba; 
and  the  actor  is  the  military  government.  The  grievance  of  which 
complaint  is  made  does  not  result  from  the  fact  that  the  French  Cable 
Company'  tendern  messages  to  the  military  government  for  transmis- 
sion over  the  Government  lines  to  Uabana  or  Bataban6;  nor  from  a 
tendi^r  by  an  individual  in  Habana  or  Bataban6  of  a  message  to  Santia- 
go. The  injury  results  from  the  action  of  the  military  government 
in  accepting  and  transmittiivg  said  messages.  The  proprietor  and 
operator  of  the  telegraph  line  performing  the  act  complained  of  is  the 
military  government  of  Cuba.  The  agents  and  instrumentalities  by 
which  the  messages  are  transmitted  are  subject  to  the  orders  of  the 
superior  authorities  of  that  government  upon  whom  rest  the  responsi- 
bilities for  the  course  pursued. 

It  can  not  be  conceded  that  the  action  or  discretion  of  the  superior 
authorities  of  the  military  government  of  Cuba  in  respect  of  the  use 
of  its  property  or  the  performance  of  a  public  service,  is  subject  to  the 
discretion  and  control  of  the  courts  of  that  island  or  elsewhere. 

In  the  printed  argument  filed  herein  on  behalf  of  the  several  cable 
companies,  resisting  the  application  under  consideration,  occurs  the 
following: 

If  tlie  Secretary  of  War  declines  to  make  the  order  now  applitnl  for  by  the  Inter- 
national (Kvan  Telegraph  (\)in|Kiny  that  conii>any  can  at  once  file  a  bill  for  injunc- 
tion in  the  coiirtn  of  (-uba  or  in  tlie  courti^  of  New  Yr>rk  ami  obtain  all  the  relief  it 
is  entitled  to.  If,  on  th"  other  hand,  the  Secretary  of  War  shonld  prant  the  appli- 
cation which  the  International  Ocean  Telegraph  Company  makes,  the  four  telegraph 
and  cable  companies,  whose  business  to  and  from  Cuba  is  thereby  stopped,  are 
unable  to  j^et  into  the  <'ourtH  to  establish  their  rights  and  claims.  They  can  not 
enjoin  the  Secretary  of  War  from  making  or  enforcing  his  order,  neither  c»n  they 
enjoin  the  Western  I'nion  Telegraph  Comjiany  or  the  International  0(»ean  Telegraph 
Company  from  carrying  on  cable  business  between  the  Unite<l  States  ami  Cuba. 

To  the  writer  it  appears  manifest  that  l)oth  contestiints  are  equally 
incapable  of  s(»curiiig  a  revocation  of  such  order  as  the  Secretary  of 
War  shall  make  in  this  matter,  b}'  appl^'ing  to  the  courts. 

A  further  objection  to  following  the  course  suggested  in  the  al)ove 
quotation  is  that  the  writs  of  injunction  and  mandamus  are  unknown 
to  the  Spanish  code  of  civil  procedure.  This  code  has  be(»n  continued 
in  force  in  Cuba  by  the  military  government  because  it.s  jirovisions 
were  known  and  acceptable  to  the  inhabitiiits. 

It  apix^ars  to  the  writ(»r  that  the  determination  of  the  question 
mvolved  docs  not  require  the  exercise  of  judicial  powers.  The  sit- 
uation to  be  resolved  is  as  follows:  The  militiirv  authorities  of  the 
United  States  in  Cuba  determined  that  the  military  situation  recjuired 
the  estahUshment  of  telegniphic  communication  between  the  several 


parts  of  the  island,  and  thereupon  construttoil  a  system  of  overland 
te!e<rniph  lines  extending'  to  a  iiuniiier  of  eities,  aiiioocr  others  San- 
tiavr-c)^  l^atjihaiio^  and  Ilaluuia.  The  lines  lieinj^  in  operation,  it 
appeared  that  the  business  of  the  Government  was  not  of  such  vol- 
ume as  to  fully  utilize  the  time  and  eapaeity  of  the  system.  There- 
u|K>n  it  was  determined  to  permit  the  pa.ssatf(>  of  private  messafj^es 
over  said  lines.  The  tmnsmission  of  private  messages  wjis  an  act  of 
fTi'aee,  nnd  the  military  nfovernment  retained  the  rij^ht  k»  I'efuse  the 
use  of  its  lines  for  that  |iurjM ise  at  any  time  it  saw  Jit  so  to  do. 

The  International  Oeean  Tele^mpli  Company  and  the  CUilwi  Snlima- 
rine  Teletfrapti  Company  now  eomplain  to  the  SLMTetary  of  War  that 
Uy  permitting  |>rivate  tele^^rauis  of  a  cei-tain  ori^riu  to  he  transmitted 
over  said  (fovernment  lines  between  eertain  eities  or  stjitions  in  I'uba 
the  military  ^ovrrnment  of  the  island  is  impairing  the  pro{>i^rty  rights 
of  each  of  said  eabh^  rompanti's.  The  invi\^tigation  oreasionrd  by 
these  coinpSaints  is  not  made  for  the  purpose  of  jmlhhtH if  thtiTmhumf 
the  rpiestions  involved,  but  to  atford  the  Se(U"etary  of  War  the  neees- 
sary  iafonnatfinv  to  enable  him  intelbgently  to  exereise  his  dist*retion- 
ary  i)owers  in  the  matter  of  the  use  of  i>roperty  owned  h\*  the  militiiry 
government  of  CuUu  Mow  and  by  whom  sueh  proix'rty  shall  be  used 
are  matters  to  be  d^^termined  hy  the  superior  authorities  of  the  Gov- 
ernment owning  the  propt^rty.  Tlierefore,  the  use  of  said  property  by 
private  persons  may  be  denie<l  entirely,  or  the  property  may  be 
opened  to  the  use  of  tin*  geinMitU  public  Jis  a  common  cjirrier,  or  the 
use  may  be  rastiicted  to  certain  pur]ioses  or  persons.  That  is  to  say, 
the  pn>perty  is  to  be  used  in  such  way  and  under  such  restrictions  as 
the  roinprtr'nt  authorities  determin*%  subject  to  the  laws  and  usages  of 
uiilitjiry  occupation  and  the  stipulations  of  the  treaty  of  Paris.  No 
private  |>iirty  or  (^oneern  has  a  vested  /vV/A/  Uy  use  said  lines. 

If  the  Si*rretiiry  of  W"ar  determines  that  said  Government  lines 
sliall  ncjt  be  used  for  the  tninsmission  of  said  cable  messages  between 
Sajitiagn,  Hatabano,  and  Habiina.  the  etlect  will  hv  that  the  (fovern- 
meat  lines  will  surrender  the  reveiuie  to  be  derived  from  the  service^ 
arnl  r*H|nire  thi'  French  Cable  Company  to  utilize  the  <*ablc  of  the  t.iiba 
Submarine  Com)»any. 

IV. 


There  remain  to  be  considered  the  rights  f»f  the  geneml  pultbc  and 
what  is  required  pro  hono  puhllco  of  Cuba.  These  matters  involve 
administrative  4|uestions  and  therefore  are  beyond  the  limits  of  <lis- 
cussion  pi'cscrilMHl  f<u"  the  law  ollicer  of  the  Hivision  of  Insular  Atbirrs. 

Tlie  Attorue^'-General  has  heretofore  advised  the  Secretary  of  War 
as  follows: 

I  i\u  not  think  that  pontrovorpies  ji?»  tn  pTant<i  ami  fmnchipes  dfrivrvl  from  Spain 
bill  extrt  i.'^ulili^  vvitliin  tli«'  isliin«l  f»f  Cnlni,  or  other  iHluivlt*  d^^ns^r^V  X^'*^  NXw \i\\\\RSs. 
Stales  froai  Hjmm,  ctuj^'lit  to  W  \^rvt\x^\\dX\>A  luvnWA^vm  \\\  V\\«  ^TS3»i\vV\M\»feV>X^^««^'" 
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dition  that  prevailfl  in  those  islands.  It  is  better  to  preserve,  in  all  cases  of  doubt 
and  difficulty,  the  present  status  until  the  full  restoration  of  the  civil  W>gime  and  the 
eMtablishiiient  of  jjermanent  governments,  under  which  the  rights  of  all  can  be  duly 
and  delilx^raU^Iy  determined.  (Letter  to  Secretary  of  War,  June  15,  1899,  22  Op., 
514,519.) 

By  ''i)rcHont  Htatus"  1  understand  the  Attorney-General  to  mean  the 
tfUit/ia*  (ju4f  nntv  helium.  If  the  course  advised  by  the  Attorney -Gen- 
eral in  pursued  herein  it  will  preserve  to  each  cable  com]>iiny  the 
rights  Hc<njrod  by  its  concession  as  those  rights  were  understood  and 
i5X(U'ciMcd  under  the  sovereignty  from  which  they  were  acquired,  and 
n^legiite  the  ({uestions  of  what  changes  were  effected  b}-  the  interven- 
tion of  th(»  Unit<»,d  States  and  the  resulting  war,  and  their  pennanent 
acljustnu^nt  to  the  changed  conditions,  to  the  people  in  whose  tehalf 
the  intervention  was  made,  and  enable  that  people,  in  their  associated 
(Jiipacity,  to  determine  said  questions  with  reference  to  such  govern- 
mentiil  polity  as  they  adopt. 

For  the  convenient  reference  of  the  Secretary  of  War,  there  is  set 
fortli  the  following  extract  from  the  report  hereon  by  Col.  H.  H.  C. 
Dun  woody,  Chief  Signal  OflBcer,  Division  of  Cuba  (3d  indorsement. 
No.  2105): 

In  my  judgment  the  interests  of  the  general  public,  which  are  of  more  importance 
than  the  interests  of  a  single  (•oriK)ration,  will  l)e  better  8er^'e<l  by  permitting  ex isting^ 
(iondititms  to  continue,  and  leaving  the  International  Ocean  Telegraph  CJomiMiny  to 
H<HMm»  its  rights  and  to  collect  any  damages  which  may  result  from  the  maintenance 
of  these  conditions  from  tlie  government  which  may  lie  finally  establishefl  in  the 
island  of  Culta. 

Also  the  report  hereon  of  Major-General  Wood,  military  governor 
of  Cuba  (4th  indorsement,  No.  2105): 

IIeaikjuarters  Division  of  Cuba, 

HdlKwn,  St'ftU'mfMr  .*?,  1900. 

ItcwpectfuUy  returned  to  the  honorable  the  Secretary  of  War,  inviting  attention 
to  the  opinion  herein  expresse<l. 

The  military  governor  is  of  the  opinion  that  the  International  Ocean  Telegraph 
(^)m|)any  is  entitled  to  certain  protection  and  rights,  and  said  rights  and  prf»tection 
are  violated  by  the  use  of  the  United  States  land  lines  for  transmitting  messages  of 
the  French  Cable  Company  between  Cuba  and  the  UnittNi  States,  and  that  the 
[Inite<i  States  Signal  Lines  shouM  not  acce[)t  lTnite<l  States  messagt^  for  the  French 
Cable  Company  at  Santiago.  They  should  not  transfer  to  the  French  Cable  Com- 
Ittiny  at  Santiago  any  messages  for  the  United  States.  This  will  no  doubt  work  hard- 
ship ui)on  the  general  public  in  the  way  of  an  increase  in  the  present  rates  of  the 
International  Ocean  Telegraph  Company,  once  they  are  established  in  the  rights 
grantcHl  in  this  opinion,  and  in  order  to  protect  the  public  and  business  interests,  a 
rate  not  excee<ling  the  one  now  in  force  should  l>e  fixed  and  agnn^d  \\\mm\  by  the 
International  Ocean  Telegraph  Company.  The  French  Company  shouhl,  however, 
I  )e  allowed  to  transmit  messagi^s  from  the  point  of  its  landing  in  Cuba  (Santiago) 
to  any  pfiint  in  the  interior  of  Cuba,  provided  such  messages  are  not  for  transmission 
to  the  Unite<l  States. 

If  the  honorable  Secretary  of  War  is  in  accord  with  this  recommendation,  the 

necessary  orders  will  be  issued. 

Leonard  Wood, 
Major-General  Commanding. 
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The  fure^oiii^  tvptirt.  in  my  opinion,  (^iiihmces  all  Uk^  niattBrs 
involvnl  t*ssentiul  to  tlio  (IrtcnMiniitinn  of  thi*  rontrovrrsy  sind  tht*. 
aHct^rtiiiiimirnt  uf  iliv  course  to  In*  pursued  by  the  luilitiiry  govern- 
ment  of  Cuba, 


In  deuliijt^  with  i-ases  urisini:  within  the  territorial  jurisdietion  of 
tlie  ruiritai'v  <^ov(*rnnienl,  the  Sn'retarv  of  War  axlujits  the  rule  tiiat 
his  action,  whenever  iKiHsihle,  will  he  confined  toindieatinjif  the  uduiin- 
istrative  politn'  or  trf^neral  prineijdes  hy  which  a  ease  is  to  he  deter- 
uiined,  re!e;j;-atin*]f  to  the  loral  autliorities  the  tuatter  of  ascertaining 
the  facts  involveil  and  a|>plyin^^  the  adniinistrative  policy  or  general 
printMph'>  tliereto.  Pursuant  to  this  estahhsh^'d  policy  the  SiHTetary 
of  War  instrutted  the  niihtary  ^^overnor  of  Cuha  as  follows: 

T)\v  tiiilitary  p>vi*rnriri«f  Oiba  in  iiistnuletl  liiat  in  Mit*  matter  at  thf  nt*v  of  the 
nvtvrlajKl  (L'lej:ra|tli  Ihh\h  ujJiTate^l  l*v  tin-  ^Mverniuriit  of  CuImi  to  traiimnil  riu'5^saf?t*ii 
reii'ivr*!  from  or  <ietitiiii'<l  Utr  \tinu\tt  m  the  l"nile«l  States,  via  Haiti  aii^l  uver  the 
Freurli  rahli%  lit*  in  to  iisi-ertuiu  siihI  thrri^fter  maintain  thi*  xt<ttit^  (pin  unir  f**fli(tti, 
arul  U>  rt'HLTVt*  i\iv  linal  and  exclusive  d*4ermi nation  of  the  ijutw^tionK  involved  fur 
the  eonaiilenitiiMi  •>(  tlie  iiermaaeiit  government  of  the  inland. 

Eluic  K«m>t,  SurtPtnf  m/'  Wur. 

OtTf>lJKK  31,  1901. 

The  ft>rp^''oing  order  was  transniitted  to  the  niilitarv  "^rovernor  of 
Cuha  in  the  followinf^  cotiiniuniration: 

O^TuliliJt  'M\,  UKIL 

Sue  The  L'firitruven^y  rei^rdiriR  the  relative  and  reHjieelive  ri^ht.'^  of  thiMahle  eom- 
[tallies  wliittH:^  iralilt^  art*  lan»led  in  Culia,  antl  the  use  of  tlie  irnvernnu'rit  merliind 
teU^^raph  hnt^  for, the  traripmii^iofi  i>f  cable  meKMajjes  to  and  for  the  Freneh  t'aJile 
Crjiiijiauy,  ha«  been  carefully  investitiatiHl  in  ttie  War  tJejiartment,  and  I  have  lintene^l 
to  extetid*/*!  arpniient.H  thcri^ni  hy  the  attomevj^  f«ir  the  interest*'*!  ei>m|ianit'^. 

Apjiarently  the  only  <|ue*^tion  now  'nvo!ve<t  which  the  military  p»vernment  lias 
juristHitioji  lo  ♦tetermine  i,M,  J>*ies  the  tniiwinission  of  jirivate  nieKsai.'es  iK'twecn  Sun- 
ti;iv:*',  llaliana^  ainl  elstnvhere  over  the  ^jovernmetil  telejrrapli  lines  violnle  ritflitj^  of 
property  ronferre<l  by  the  existing  ralile  eoneesHioiiH  ^ninttnl  liy  Spain? 

Tlie  law  tdlieer,  Divi?iion  of  lij>'ular  Affairs,  War  Defwrlment,  has  mihmitteil  arom* 
preljensive  ffr^tm^l  t>n  the  ]iro)w»Hitir>nw  involved  in  thiw  eontroversy,  wherein  mattern 
are  w*t  f(»rth  whirh  apf>arently  establish  that  the  S|>atiiHli  eonce*«sion  to  the  Cnlm.Su(>- 
imirine  Telegraph  Company  confers  the  exclusive  privilejfe  of  trannniittin^ /irmi//' 
te  1  etrra  p  h  m  owji^jes  |  tassi  n  ^  I  »e  twee  n  an  y  tttft  of  1 1 1  e  f *«  1 1  o  w  i  n  i^  j  >oi  n  If^ » [i  ( *a  ha :  Sim  I  i  ajjo 
de  Cuha,  liatahano,  t/ienfuej^'oH,  and  the  t^entral  station  in  lhil>ana.  Tins  exclusive 
privilege  lioe?  not  inrlude  government  mi^sa^'<^  ^►t^twl^n  naid  [M^intM  rjcir  private  mett- 
mifivs  U'twecii  any  otw  of  .^^aid  poiiii.s  an<i  otlier  [koints^  not  re>^erve<l  t*<  theCuhii  Suls 
marine  Com  I  «*ny.  If  ihis  view  It*  eorreet.  it  would  follow  that  the  njihtary  ^tjvi.^ne 
iiieiit  of  CnliH  violatCM  the  terniH  of  the  eimeevsioii  to  the  t'uki  Suhmarinc  Teteirraph 
Company  when  it  permits  the  ^rovernrnent  teU*^rapii  lim^  tcj  l*e  ilsimI  f(»r  the  tmns- 
luission  of  private  messaiies  pa,sHin|^  lietweenaJiy  ^ioof  the/our  [mintiialKive  ijidieat^'d. 

In  fhsito8inj^  ui  thiH  matter  I  think  it  lulvii^hle  t^i  follow  the  ordinary  proce^luit* 
ami  eontine  my  aelion  to  indieatin^?  the  general  i>olit'y  or  princ'ir»le  to  l>e  adhertnl  to, 
and  reiidt  the  detenu inal it *ii  ai  tlw  si»ei'itie  <jue*itiiinM  involved  to  tlii'  lioverimient  of 
the  i>l;*iid.  I  t lierefore  tmnwmit  an  order  hen*in,  instnictin^f  yim  t«i  a'^eertain,  and 
thcre>aft4:'r  maiiitaiUp  tlie  ^tntu^  tfio  ank  UUum, 
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I  inrloi^p  ynii  a  iopy  of  the  ref>ort  of  tlje  law  ofBwr,  r»ivif?inn  of  Insular  Affairs, 
which  I  thifik  will  lie  of  mak'riai  asffLstaiu-e  in  aatt^rtaiiiing  the  prwviou*'  dutn^  and 
present  situHtion. 

Very  reei>tH;tfully, 

ELinr  Root,  jS!«?r«<«n/^;f  tr<ir. 
Brig.  (Jen.  Lronarp  Wood, 

}fUiiimf  Ooifcrfu/r  of  iSibtt,  HniHtttti,  (*ttltti. 

Siihspqiii'titly  the  followint^  couimurii*^ation  was  rereivinl  from  the 
military  governor  of  Cuba: 

HitAlXitlAUTEttS  MlLlTAUV  ijOVEKNOll,   IsLANt)  OF  Cl  HA, 

Sih:  Heferrinj^  to  your  i'oiiitniiriiriiti*m  of  JaiUMiry -4.  iiKjutrin^  an  !o  du»  mtlioii 
taken  in  Xhv  i^iuiintveray  n^|jriin!itiji  Ihi^  Frunrh  ('iihK*t\nri|>iiriy,  rfffn-iM'*^  IhtMH^  lm«l 
Uj  letter  of  Octolier  '.\KS  last  fnaii  tin.-  hon«trahle  the  Stn^ix^tary  of  War,  I  havt-  the 
honor  to  inform  you  that  n|>on  rei-eijit  tvi  the  SeeretaryV  letier  the  Chief  iSi^nal  Oth^er 
of  the  iVparinient  whm  <lirv<'tt»il  to  iiiHtituti'  an  itivt>tti^aticin  for  the  juirfnj**'  of  awfr- 
Uiinin^  thr  ttiuitti^  tpto  ntit^  htifum^  a.H  the  wlmk*  matter  st^fro!^  to  liavt*  Uhvm  in  a  pMxl 
lira!  of  (IniihL  However  tlit^  fidlowin^r  orcltT,  which,  it  if^  lK'lit»ve<l,  et^tiihlishea  the 
comlilioiii^  formerly  exitfting,  was  isMUL-fl: 

'*  Jani  AftY  2H,  1902, 
*'  Tif  nil  mnjtftfftrx  of  ffortTtutiati  Ititfjrttfh  ttjfirrit^  Uhitd  nf  (^thft: 

"By  tilt-  liirectioii  of  the  niihtary  governor  no  niesSHajjeH  <le«linctl  fur  any  [Mjiut  in 
the  United  Stiih.***,  Kurojit*,  or  Vieytpntl  will  Ik?  aeeeptinl  at  any  ^jovermticnt  tf  Ir^rrafih 
ortiee  Uw  tranHtnif^i*»n  over  tlie  hnt^  of  the  French  Cahle  Omipany;  nor  will  any 
l^overiinieiit  ti4<-t:ra]ih  otlicf  accept  from  the  French  Cahle  C'otii|i«ny,  or  any  of  ita 
officer,  a  mewwaj^'c  from  any  |uiint  in  the  Unik^l  Stut*^,  Ennt[Hs  tn-  iK-yond  for  tmns* 
mission  over  the  jjcncniincnt  tele^rai>h  Ynii.^  In  Cnljiii. 
**Verj'  rta?^ti3etfully, 

**LBt>NAKD  WtM>i»,  Sfiliinnt  Utmnfor  ttf  Ctkb*u** 
Cttpt.  C.  R.  Ediv'ardis, 

Taiiii  IiiJ'aiiinf\  IHrmmt  vf  IfUfuhr  Ajfairtf,  Wttr  IkjHtHtnctd^  Wtwhtntjffmf  IX  C, 


m  THE  MATTER  OF  COMPLAINT  MADE  BY  THE  OWHEE  OF  THE 
BRITISH  VESSEL  *  WILL  0'  THE  WISP  '  BECAITSE  OF  CIRTAIH 
RESTRICTIONS  PLACED  BY  THE  UNITED  STATES  UPON  TRADE 
WITH  THE  SULU  ISLANDS.  CONTRARY,  IT  IS  ALLEGED,  TO  THE 
PROTOCOL  OF  MARCH  11.  1877.  BY  THE  REPRESENTATIVES  OF 
GREAT  BRITAIN,  GERMANY;  AND  SPAIN.  ALSO  THE  DEMAND 
OF  SAID  OWNERS  FOR  TIN  THOUSAND  DOLLARS  FOR  DAMAGES 
OCCASIONED  BY  THE  ENFORCEMENT  OF  SAID  RESTRICTIONS. 

[SiibinititHl  CK'UjtxT'i4,  1«9V.    Cfisc*  No.  fs70,  UivNori  of  hjaulnr  Aflnlns,  Wiir  iHjmrtraoni.J 

SYN0PSI8, 

1.  One  of  the  imjiortanl  incident.^  c»f  military  povennnent  !*»  the  re^nlation  of  trade 

with  the  inhaluLanti^of  the  territf>ry  HubjiTt  to  it*^  jnrislJction.     The  ri^rht  3o  to 
ilo  h*  well  cHtahlislied  hy  the  laws  ajjd  usaj^c*'  of  nalioivB. 

2.  When  srA^n^i^rnty  over  the  Hnlu  iHlatiilH  \va.»  tnuiHferred  to  the  Unih^l  Statt^  the 

treaties  f»f  (he  fi»nner  .sovereignty  re*j]ic*ctintr  tra«le  with  naid  island>*  cea»e<l. 

This  matter  has  not  \*vrn  referred  in  MaJDr-Cxeneml  Otis  for  a  report 
on  tAe/aetd,     In  my  opinion  smh  r^jfercucu  luvd  report  are  uiinecei>sary. 
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for  tho  rea^^nn  that  the  facts  as  claimed  hv  the  coTii|)luiii!itit  a!*e  not 
8uf!icirnt  tu  constitute  a  just  ciiUHti  for  cuiupltiint  nor  l<j  cntitlt^  rum- 
plainant  to  (iamaii^e.s. 

The  complaint  in  occasioned  by  the  enforceiucnt  of  the  following 
order: 

By  (lu^  ilirertiori  of  ttii*  ruruiiuuulfr  in  thief,  Uaited  Htates  naval  fort'e  **n  the 
Amatic-  StatiMii: 

All  tnide  with  tlte  Philippines  i?<  pmliihit^tl,  **xi'r[vt  with  ttn-  fx*rlw  nf  Manila, 
Ilnili»,  ( Vini,  and  Bakalote.  Shii*H  art'  hi^reliy  warned  to  pi  nt»where  olw-  in  the 
Philippines.     |S*je  ajpy  altuiJieti  tu  proteat,  1Xk\  L) 

It  is  tdaimed  that  this  order  in  a  violation  of  the  term.s  of  the  protoml 
of  March  11,  l>!77,  and  alyo  protocol  of  March  7,  1885,  made  between 
(f resit  Hi'itiiin,  Germany,  and  Spain,  which,  it  is  iisserted,  dcelan*  - 
that  Hritisti  .Hhipts  iire  alK^ilnteiy  free  to  tm*le  in  the  Arriji|M'hii;(*  of  Sniu  without 
ttini  liin^  in  the  tirst  iiLHianre  at  any  f*liile"l  ]H»int  in  the  an  tii|M  laj;<^  atid  tluit  Sfiiiin 
would  in  no  way  obrtmet  the  ini[«irt  nr  l^v|)0^l  of  njeri:haudi8t\  (Soo  proU^t, 
Doc.  1.) 

On  May  IS,  18M1K  when  the  117//  //  f/tr  Wly^  son^rht  to  tiiMk^  with 
the  inhaldtants  of  the  Sulu  Lsknds,  that  tin^'itory  w^as  Mufjjeet  to 
mi li tnry  ^i^vcrtiiuent. 

Hirkhimer  on  Military  Government  and  Martial  Law  (j».  2^4)  say h: 

t)iie  of  the  uift.st  inijMirtiint  incident*?  *if  mi litiiry  government  in  t tie  rejrnlatiMii  of 
trade  with  the  t<tdijn^ale<l  tlistriet.  Tin*  iM'en]rvinf;?itirle  Ini^  an  innjneHtitiiieii  righf 
t#j  rejjniat*' eMinmercial  intereonrst^  with  e»*ni|nen^l  territory.  It  may  U' alif^ohilrly 
prohibited,  <*r  permitted  to  he  nnreHtriett^l,  or  HUeh  limitiitioni*  nniy  l^e  im|M».sed 
HiereiHi  an  either  iMiliry  or  a  pnnMT  attentiotj  tu  military  meti^un'H  tuny  jnj^tify. 
Wtiile  the  vieh)r  tnaintiiinH  exehisive  ]K«^i*e»jion  of  the  territory  hin  title  in  valid. 
Therefon*  the  eitizeim  of  no  other  nation  have  a  right,  to  eutjer  it  withont  the  |>er- 
nvi^BJon  of  the  dominant  j^nver.  ilueh  lei^>^  ran  they  eUvim  an  uiire-»trietc»<l  riglit  to 
traile  therein. 

In  Fleming  i\  Page  {II  How.,  tll5)  the  court  say; 

It  i?<  true  that  when  Tam(m'u  liad  Imh^jj  .Hnhjnj;:at4N I,  either  nations  wem  honad  to 
re)^ard  the  ('irnntry,  while  our  poe^w-jiMiciii  eontinnetl,  il^  the  territ^iry  of  the  Unileil 
Statt'S  aiid  to  re.H]K'rt  it  ajH  Kueh-  *  *  *  The  eilizens  of  iio  other  nation,  (here- 
fore,  hiid  a  ri^lit  to  enter  it  without  the  iieriniwHion  of  the  Aiiieriran  atithorities,  nor 
lit  tn»ld  intereonn*e  with  itJH  inhabitant^*,  nor  to  trade  with  them.  (Seeal^o  American 
Iiwjtruftionu  to  Armies  in  the  Fiekl,  t*ei'.  5,  clau^  1;  Blunti+eldi,  1,  «er,  H;  Manning:, 
p,  167.) 

Upon  the  Sulii  Islands  licing  uedcd  by  Spain  to  the  United  States 
the  ti*eatics  of  the  former  sovereignty  respecting  trade  with  said 
islands  cciLsed  that  is  to  say,  the  agreements  made  by  Spain  rela- 
tive to  trade  with  tho  inhabitiitit^s  of  the  territory  ceded  do  not  attach 
to  the  soil  or  Ijeeomc  a  liett  n|x>n  the  territory  whii-h  the  new  sover- 
eignty is  tjonnd  to  itssume  or  maintain. 

Hull  Dtt  Ititernatioual  Law  (4  ed.,  p.  98)  ^ays: 

Thu.s  treatie^H  of  allianee,  of  jjuanmty,  or  of  f^ommerrr  are  not  hiruhnjj  niM»n  a  new 
slate  fiirmt^l  hy  separation,  aud  It  is  liol  liahlw  for  thu  t^iiUt^ral  d*iU\,  vA  \Vkte \faxvi\3X 
state,  et4X 
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The  same  rule  i«  applied  in  territory  ceded  to  another  stiite  a8  where 
the  territory  separated  becomes  an  independent  state.     (Id.,  p.  104.) 
Halleck  on  International  Law  (3  ed.,  vol.  1,  chap.  S,  sec.  35)  says: 

But  the  obligations  of  treaties,  even  where  some  of  their  stipulations  are,  in  their 
terms,  iieriwtual,  expire  in  case  either  of  the  contracting  i)arties  loses  its  existence 
as  an  indeiK^ndent  state  or  in  case  its  internal  constitution  is  so  changed  as  to  render 
the  treaty  inapplicable  to  the  new  condition  of  things. 

This  doctrine  originates  in  the  fact  that  permission  to  foreign  nations 
to  tnulc  with  it^  subjects  is  an  act  of  gmce  on  the  part  of  the  sover- 
eignty. It  may  be  that  where  the  sovereignty^  continues  a  change  of 
persons  or  instruments  by  which  it  is  administered  does  not  change 
the  agreement  or  obligation  to  extend  the  giiu'e  upon  the  designated 
conditions.  But  where  there  is  a  complete  change,  not  only  of  sov- 
ereigns but  of  sovereignty,  of  necessity  the  agreement  ends,  for  each 
sovereignty  must  exercise  its  grace  in  accordance  with  its  own  consti- 
titution,  laws,  and  customs. 

The  most  insistent  instructor  which  the  United  States  has  had  as  to 
this  ciinon  of  international  law  has  been  Great  Britain.  I  shall  not 
attempt  to  review  the  instances,  but  simply  call  attention  to  the  con- 
troversy regarding  the  fishery  privileges  u|X)n  the  coasts  of  Newfound- 
land, Nova  Scotia,  and  Labrador,  in  which  England  insisted  that  the 
separation  of  a  new  state  from  an  old  one  involves  the  loss,  on  the 
part  of  the  inhabitants  of  the  territory  of  the  now  state,  of  loi*al  rights 
within  the  territory  remaining  to  the  old  state  which  had  previously 
been  enjoyed  in  common  by  the  subjects  of  the  original  state.  (Brit- 
ish and  Foreign  Papers,  vol.  7,  pp.  71M»7.)  The  controvers}'  was 
ended  ))v  the  treaty  of  1818,  in  which  the  contention  of  England  was 
conceded  to  })e  correct. 

In  the  controversy  between  the  United  Stut(»s  and  Great  Britain 
with  refen^nce  to  i)r()tectorate  t^xcM'cised  })y  the  latter  jKjwer  over  the 
Moscjuito  shore.  Lord  Clarendon  declared  that  ''Mexico  was  not  con- 
sidered as  inh(»riting  the  obligations  or  rights  of  Spain."  (De  Martens, 
Nouv.  Rec.  Gen.,  vol.  2,  p.  21(>-21(i.) 

In  regjird  to  Mexico,  Hall  on  International  Law  says  (4th  ed.,  p. 
101): 

The  very  fiu-t  that  Mexico  succoedcMl  to  all  tlie  territorial  ri^bt*^  of  Siiain,  ami  eon- 
fle<|iiently  to  full  sovereignty  within  the  territory  of  the  Uepiihlii ,  shown  that  it  could 
not  1h*  hunlene<l  ]>y  liniitationH  on  8overt»i^nty  to  which  Spain  ha<l  chosen  to  con- 
sent. It  poss4's<4Ml  all  th(»  rights  appertaining  to  an  independent  state,  disencum- 
Wnnl  from  personal  contra<rts  ent«re<l  into  by  the  state  from  which  it  had  severed 
its<;lf. 

The  sovereignty  of  the  United  States  in  the  Sulu  Archipelajjfo  is  not 
encuiiib(»nMl  with  the  personal  contracts  entered  into  by  the  Crown  of 
Spain  re^irdin^  trade  with  the  inhabitants  of  said  islands.* 


*S^  ante  p.  177  et  ^y. 
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The  SecreUiry  of  Wtir  approved  the  \aews  expressed  iti  the  foregoing 
report  and  advised  the  State  Dejmrtinent  mi  follows: 

Wau  D«i»artmknt, 

Sm:  1  \mve  the  lioiior  Ut  at^knowliNljje  the  rt^i'eipt  oi  y%mr  foiminiiiirAitiijn  ot  the 
18th  iiigtAut,  rt'larivu  lu  th«:  t'laim  uf  this  British  t^k'iiuier  WHl-tj-tht-  Wixjt^  tm  ari**«uiJt 
onoeeea  miHt^iriiHl  Hmm^h  the  actiim  of  the  iriitttH]  State^^  authorities  in  iV^rhiildinij 
and  preventing  her  Irtultnjr  wHh  the  Hulu  t^lamts,  and  hejr  to  hand  you  tiereWith 
copy  t»f  the  re|M»rt  i»f  the  taw  otlieer  of  tlie  DivtHJou  of  Custortis  and  In«nlar  Afiair?^of 
the  War  rH'partnient  tlieroon,  whose  views  are  concurrcnl  in  tiy  tloH  Dejtarlnu'nl. 
Very  resiKxlfully, 

Eliiiit  RoiH',  Secretartf  uj  Wfir, 
The  SfiCEETAitir  ok  Statk. 


THE  PROTECTION  BY  THE  GOVEERMENT  OF  CIVIL  AFFAIRS  IK 
CUBA  AND  THE  PHILIPPINES,  OF  TEADE-MAEKS  REGISTEEEB 
PRIOR  TO  THE  TREATY  OF  PARIS  (1898)  IN  THE  INTERNA^ 
TIONAL  EEGISTEY  AT  THE  BUEEAU  OF  THE  UNION  FOE  THE 
FROTICTION  OF  INBUSTEIAL  PROPERTY,  BEENE,  SWITZER^ 
LAND,  tINBEE  THE  INTERNATIONAL  AGREEMENT  CONCLUBEB 
APRIL  14.  1891,  TO  WHICH  SPAIN  WAS  A  PARTY. 

[SubmiltcHl  MiHvh  lf7,  IWL    CiiHe  No.  916,  Divialmi  of  IiiHiilar  AffjtirR,  Wnr  Ilfj»artiiivtJt,] 

SYN0P8IS. 

I.  Ri^hta  of  property  in  traile-markH,  in  CuIja  and  the  Plnlippme*?,  are  entitle<l  lo 
the  protei  tion  »ti]iulaleil  iur  **  pmj^erty  of  all  khuh  "  in  ArtieleH  I  and  VIII  of 
the  treaty  of  Paris,  IWH. 

2*  Traile-niarkfl  re^uHtered  in  the  *'  Inlernational  Registry  at  the  Pjiin'au*(f  tlie  I'nion 
for  the  Protfi"ti(i!i  of  Indus^triai  Pn>prrty.  Ikriie,  Svvit/erland/'  (*ri<»r  tn  the  treaty 
of  PariH,  IK9H,  are  t*n(itled  to  the  Karne  reeo^jjjilion  and  prHteition  from  the  miU- 
tary  ^overnnieitt*i  of  CnUi  anil  tlie  Philifvpinef*  iia  tmde-nmrk?*  ret^iwteretl  in  the 
national  n^'intry  at  ^hidrid  or  in  tine  of  the  pnjvineial  n^prit^tritH  of  tlie  islands, 

3.  The  pre«*nt  provinfiojif*  for  said  reeognttion  inal  prolettion  are  inadei[uate. 

Siii:  I  have  the  honor  to  ackiiowliHlge  the  rei^eipt  of  your  request 
for  a  report  on  the  following  tpiestions; 

1*  Are  trade-mai'kN  wliieh  were  reo-istt^HMl  nt  tlie  Int(*rnatif»nal  Keg- 
istry,  Benie,  Swit^^erland.  |)rior  to  tbt^  trtuitv  of  Paris  (IM^S)^  eiitithid 
to  recognition  and  pit»tiH*ttoii  in  Culm  and  the  P[ii!ippiiies,  without 
heitjg  regisleivd  in  tlit*  United  Stjitosf 

^:  Do  the  i>rovisi(jn.s  of  Citvular  No,  12,  Division  t»f  ('ustoius  and 
Insular  Affairs,  War  Department,  April  11^  181*9,  atlbnl  the  privilege 
and  [iroteetiun  wliich  the  United  States  i^^  bound  to  accord  trade-mark?^ 
so  registered  i 

I  have  the  honor  to  re|xirt  that  up<^*n  examiniitiun  I  am  t>f  opinion 
that  ijiiestion  1  should  he  answered  in  the  athrniative  and  (piedtion  2  in 
the  negative, 
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That  the  iSecrotarv  of  War,  in  cleterniiniii^  thrso  question?*,  may  be 
HB  fullv  aclvisLxl  jismy  exunii nation  ]:)oniiits,  U»<^  followiii|f  is  Huhniittfd: 

The  i|  nest  ions  examined  are  raised  hy  M.  Mt»ri'l,  Director  of  the 
Bureau  uf  the  International  Ihiion  for  the  Froteetion  of  Industrial 
Pro|H*rty,  at  Herrte,  Switzerlarsd,  hy  letter  addrc8!!^ed  to  the  SiH'retiiry 
of  tlie  Hepartnieiit  of  the  Interior,  by  whom  the  letter  is  referred  to 
the  SeeretatT  of  War,  witii  a  rtMjuest  for  an  expression  of  views. 

By  an  atfreenient  eonehuled  at  Paris,  March  :iO,  1883,  the  (Tovern- 
inentsiif  Hcl^iuni,  Brazil,  Sjiain,  FnLnee,( Guatemala,  Itjily,  Netherlands, 
Portugal,  Salvador,  Servia,  and  Switzerhmd  eonstituted  themselves  into 
an  *' International  Union  for  the  l*roteetion  of  Industrial  Property," 
and  estii>»lished  a  "Miiireau"  at  Ii(*rne,  Switzerland,  for  the  promotion 
of  the  purposes  tjf  said  union.  The  industrial  iu(n>erty  eonerrned  wa8 
hir^ndy  patents,  eopyrij^^hts,  and  trade- marks.  The  I'nited  St^ites  i^ave 
it»s  adhesion  to  said  agreement  and  became  a  nit*niher  of  said  Int4'rna- 
tional  Union  June  11,  1887.  (See  Proelaniation  of  President  Cleve- 
land,) 

In  18I*1  there  was  formed  withirj  said  International  Union  a  se<'ond 
union  or  lussociation  *>f  nations.  The  purposi'  of  this  sei^ond  assotd- 
rttion  was  to  pn»vide  an  international  rei^ist ration  of  trnde-marks. 
This  association  was  separate  and  distiiict  from  the  tirst  miion,  except- 
ing that  membersht|>  in  the  second  association  was  dependent  upon 
membership  in  the  tirst  association.  The  (jovernnient  of  8[nun  ^ave 
its  adhesitju  to  the  international  atx^'eeuient  ennUiujr  this  second  assoei- 
ation,  but  the  (fovermnent  of  tlie  United  Sttites  ilid  not. 

The  agreement  cuneernin*^  the  intc^rnational  ret^istration  of  trade- 
marks was  concluded  at  Madrid  A})ril  14,  181*1.  A  copy  of  said  agree- 
ment is  hereto  attar  lied. 

The  att4^ntion  of  the  8t>c retaiy  is  directed  to  the  provisions  of 
Article  I  and  Article  IV  thereof,  which  are  a.s  follows: 

AttTit'LK  [,  The  nn!ijtH*t«  or  fitizfiis  of  eacli  of  the  iHiiitractiii^f  states  mny  secure,  in 
all  of  the  other  sUiti^ja,  the  iciitei  tion  of  their  Irsule'iimrks  aeivpli-il  at  the  ilepj^itory 
in  the  I'onntry  of  ori^riu  by  meiui!*  of  theilejMksit  of  the  siiid  niarkHjit  tlie  interna* 
tiorml  luin^im  iit  lJerru%  i  untie  (jv  the  inter  vent  ion  (pf  ilie  i^overninent  of  the  naid 
HiiHitry  of  orijiiii. 

Akt.  4.  From  the  liriie  of  repHtnUion  ho  ninth'  at  the  iiiternntitinal  hnrean,  Hie 
protiH^tioii  in  eaeh  of  the  contm^tiujt;  i^Lutes  Bbali  1>e  the  ^aiueajj  if  the  nmrk  h'dtl  lieen 
directly  fle|>oBJtol  therein. 

Continuing  the  investitration  it  liecomes  necessary  to  ascertain 
whetiier  the  privilej^es  stipulated  hy  the  Government  of  Spain  were 
cojitined  to  the  Simnish  Peninsula  or  extended  throughout  the  Spanish 
dein:ridencies. 

In  his  letter  to  the  Secretary  of  the  Interior,  M.  Morel,  direi^tor  of 
the  international  registry,  says: 

ThcR^  murks  had  n'lt  tx-en  tJfKHially  llletl  at  Manilii  witli  the  idea  that  interaft^ 
tional  regiatratiun  extent^Wl  it«*  effetrte*  tu  uyl  <inly  ♦S|>ain  it^wjli,  fnit  abo  to  its  mhuiea. 
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Th©  order  of  August  14.  is73,  i8«ued  by  th«  Simiiis^h  Republic,  con- 
tain h  the  following: 

«  »  »  The  Gn\t^niini*ntnf  tin*  lif'Iiiiltlh' liaK  rlt^Miit'ifl  [►nt^H^rtoilfriilL^  that  every 
fon^i^ner^  wJifll+'Vi-r  ]h^  Ihh  luitioiialily,  provitk-il  lli:il  coiiimefriiil  trt*«tii*t^  Imve  h>een 
celt'hp^itiHl  with  said  nation,  luuf^t,  when  nM|nt^Hn;j  the  Ui*v  uf  ti  trwle-rnurk  in  Sjituj* 
isJi  territory,  comply  with  all  the  [rmviHioriH  then?^»f;  atui  thrrefiirr  aw  tstMui  as  he 
jtrovei*  that  he  ha"^  oh  taints  i  the  owiiornhip  in  hm  <'oimtry  arid  liles  in  t  ho  general 
ihniiioii  of  pahlie  \vnrk.%  agririiltiire,  indut^try  and  eonimeree,  the  tither  doeiimenta 
wtiich  have  been  atipiiiat€»d,  duly  legali»e<lp  that  the  proper  certilicate  be  issued  to 
liini  free  of  eoflt.     *     »     # 

The  use  of  the  teriii  '* Spanish  territory''  iiidieate^  that  tlte  provi- 
siofiH  of  trade- mark  treiitie?^  were  eouMidered  by  the  Spanish  Govern- 
ment lis  applyintr  to  all  partn  of  the  Spanish  domain. 

Thi*  Spanish  taw  cif  August  'Aly  lKS4,  n'^ulating  property  rig^hts  to 
trade-marks,  ete-,  in  the  provinceis  of  Culm  and  Porto  Rico,  provides 
as  follu%vs: 

Art.  II.  Forei^*ners  re^idiii|>  ontftide  t>f  Sfiain  nhall  have  the  oK^^ts  ifran ted  them 
tiy  the  aj^reeinentfl  et^lehniteii  witli  their  rei^iHH-tive  nations*. 
Shouhl  there  l>e  m*  treaty,  the  hiw  t>f  reeiproeity  shtd!  W  strietly  otjBerved, 

The  royal  order  of  Oetoher  2ti,  ISSS,  piihlinhed  in  the  GmwUi  oi 
Manila,  December  23,  1888,  regulating  the  use  of  tradc-marLs  in  the 
Philippines,  contains  a  similar  provision  a.s  follows: 

Art.  1L  Foreigners  ri-Hidin^  outside  rif  Spain  shall  lia%"e  the  rijjbis  trninleil  them 
by  the  eonventionn  eeleimiteil  with  ttn'ir  reKpecthe  naticnis. 

Should  there  ln'  n*i  treaties,  the  law  of  reeiproeity  «hail  Xm  etrietly  obi^-rved. 

♦  #  ♦  #  '  *  «  # 

Akt,  :il>.  As  tlie  registration  r»f  foreijjn  marks  must  l>e  nmde  nnhjeet  tfi  theeonvnn- 
lions  vvhirh  may  l»ave  Iwen  (*i*lehraleil  with  their  irnvernnK'nts,  the  jietitionn  j»re- 
eentetl  for  the  purjM>8e  shall  In?  Hubniitt**d  t*>  the  deeisifin  of  the  (iovernment  of  Hia 
Majesty. 

Art.  3K  There  f<hall  Ite  a  qieeiiil  re^jister  fi>r  ftin'igners  not  residinijj  in  vSiianish 
fM»,«^essions,  whielj  Hhtill  Ik*  kept  with  the  formalitii^  pre**eril>e«l  in  artir  le  24,  anrl  in 
whirb  shall  l>e  enteretl,  fnrthermore,  the  eonntry  where  the  indnstrial,  eommertMal, 
or  iti^riinhnral  establishment  of  the  owner  of  the  mark,  draw  in;^,  or  miMlLd  is  situ- 
ated. !is  well  as  the  di|iliniialie  ronvention  I'stahlishing  r»M'iproeity. 

Aht.  IVl.  Manufaetnrers,  industrialn,  niereiiants,  i*r  ajjrieultnrisis  who,  r^^sidin^r  in 
the  renhisnla  nr  adjaeent  islamls,  or  in  the  islands  of  Cuba  i«r  Tortif  Kiei%  slmnld 
desire  to  innnre  in  the  arehipela^o  the  ownership  of  the  nmrk,-*  wlurh  iudieate  their 
pn  id  nets  or  of  their  ilrawinps  or  of  their  imbistrial  miwlels,  pnivide<f  that  they  are 
aulhorizt*d  and  aeknowltHlmnl,  an<l  that  tjie  pennon  hiter^-sted  jK*ssesj*es  the  [>ro|ier 
eertitieat*-  *(r  title  iif  ownerybip^  issned  in  areonlance  with  the  laws  in  forre  thereon, 
^liall  apply  to  the  Colnnial  De^iartment,  attaehin^  ti>  their  jH.4ition  aU^lim^l  tran- 
wrijtt  and  a  duplicate  drawing  wbieh  n^presi^nts  the  mark,  tlrawinjj,  <\r  \\mh\v\  belong- 
ing' Xu  them. 

After  the  tJeneral  thiveniment  has  reeeived  nne  of  the  enpii-sitf  thedrawiiijk'  or 
industrial  model  referrcnJ  to  in  the  U\n'^Min)i  ]araj;rsit>li*  it  shall  Im*  forwarded  to  the 
general  din-^rtiMU  of  the  eivil  ii^liuinistmlion  fv»r  the  |prnjMT  steps,  an*l  in  onler  that 
the  rights  nf  thi?  jK^rwcmK  interestetl  may  be  res[>eeteil  and  prnteele^l  in  aeronUinee 
with  this  decree. 

They  may  also  at>idy  directly  or  throufjh  a  repre»fn\la\!v\v;  Vo  \\\vi  <^Mx*i^vv^\->jt^^vtfeT^ 
in  i>rfjer  to  insiirv  thv  im-nerslap  of  their  luark^,  i\raviu\Vs*i  ot  \v\v\w^VTVi!\ \s\*A^^ai» 
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Akt.  l{^\.  Tlu>  i^Mioral  direi'tion  of  the  civil  administration  shall  enter  in  a  special 
rujflntor  by  ntrict  onlor  of  dates  the  petitions  presented  directly  by  the  persons  inter- 
entwl  wlio  nw<lo  in  tlie  Peninsula,  adjacent  islands,  or  other  colonial  provinces,  as 
woll  MM  tluwo  tnuuMiuitUHl  by  tlie  Colonial  Department,  issuing  to  the  persons  inter- 
wt^nl  who  nHiUi«tit  it  the  pn>iH»r  ivrtifitate  and  publishing  the  concession  in  the 
liA«ett4«  of  the  (^ipital  (Madrid),  as  prescribed  in  article  29. 

Akt.  M,  The  i»vnership  of  marks,  drawings,  and  industrial  models  granted  by  the 
Interior  I V|mrtuient  shall  lajv<i»  in  the  archii>elago  on  the  date  that  the  General 
Ciovenuueiit  approve?*  their  laiise  in  the  Peninsula. 

Ahi\  IU'».  Any  (H^rsou  domieile<l  in  the  archijHjlago  who  has  obtainetl  a  title  of 
owuernhip  for  bis  marks,  drawings,  or  industrial  models  in  accordance  with  the  pro- 
vMonsof  tbisdtvixv  may  have  his  right  extendtMl  to  all  Spanish  possessions.  For 
thb*  pm'|H»m*  be  shall  pn»si»nt  a  jKitition  requesting  it  to  the  General  Government, 
whieb  shall  forwanl  it,  togi»ther  with  its  report,  a  copy  of  the  title  granteil,  and  of  the 
drawii^'s  which  n»prest»nt  the  mark,  drawing,  or  industrial  model,  to  the  Colonial 
iK^lHirtmeht  in  t>nU»r  that  the  latter  may  forwanl  them  as  the  case  may  l»e  to  the 
Interior  IVjmrtment  or  to  the  governors-general  of  the  other  colonial  provinces.' 

Tho  S|mnish  Government  adopted  a  literal  policy  in  aflfording  pro- 
tot^tion  to  lK>th  foreign  and  domestic  trade-marks.  (See  international 
ajjrooment  concluded  at  Paris  March  20,  1888;  international  agree- 
niont  concluded  at  Madrid,  April  14,  1891;  royal  order  of  Deceml>er 
15,  1898;  law  of  August  12,  1884;  order  of  August  14,  1873;  law  of 
November  20,  1850;  law  of  July  11,  1851;  law  of  April  11,  1858;  law 
of  September  1,  1888;  law  of  February  12,  1889.) 

'rht>  infringement  of  rights  se(;ured  by  registration  of  a  trade-mark 
ct)nstituted  a  criminal  offense  punishable  by  tine  or  imprisonment. 
(S(H>  s(»ction  217,  Penal  Code  of  Spain;  sections  277,  278,  Penal  Cxxle  in 
force  in  the  Philippines.) 

Supplementing  the  sj^ecitic  provisions  of  law  above  ijuoted,  by  con- 
sideration of  such  libenil  policy,  I  feel  justitied  in  reporting  that 
tnule-marks  registered  at  the  international  registry,  Berne,  Switzer- 
land, subsequent  to  April  14, 1891,  and  prior  to  the  American  military 
iHTupation  of  the  Philippines,  under  the  provisions  of  the  international 
agreement  concluded  at  Madrid  April  14,  1891,  were  protected  in  the 
S|>anish  colonies  in  maimer  and  extent  as  were  those  registered  under 
domestic  laws. 

Such  was  the  condition  existing  when  the  treaty  of  peace  between 
Spain  and  the  United  States  was  concluded.  (Paris,  1898.)  That 
treaty  provides  as  follows: 

Art.  XIll.  The  rights  of  property  Hecure<l  by  copyrights  and  patents  acquired 
by  Spaniards  in  the  island  of  Culm  and  in  Porto  Rico,  the  Philippines,  an<l  other 
ee<le<l  territories,  at  the  time  of  the  exchanjre  of  the  rati li cations  of  this  treaty,  shall 
continue  to  1h?  resj)e<'te<l.     *    *    * 

*A  ilillipent  search  of  all  means  of  information  available  at  the  War  l)ei>artment, 
the  State  Department,  the  United  States  Patent  Office,  the  Library  of  Congn'ss,  and 
the  report  to  the  Fifty-sixth  CongreKs  of  the  conimissioners  apiM)inted  to  n»vise  the 
fltatutes  relating  to  patents,  trade  and  other  marks  (S.  Doc.  No.  20,  2d  sess.  56th 
Gone. )  failed  to  secure  any  definite  ascertainment  of  this  matter  other  than  above 
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It  will  bo  noticed  that  trade-nmrk^s  are  not  in<'ludt^d  in  thk  article, 
and  the  riffhts  of  propei'ty  whicli  ""shall  crjiitinnr  Uy  ho  respected''  are 
expre>iHly  limitr'd  to  those  ^"aetioired  hy  Spaniards/' 

The  United  States  Supreme  Court  says: 

PrHjK'rty  in  n  tiinU^-niark,  or  rnthor  in  thi*  Ufic?  of  u  tra<le-rtiiirk  ur  name,  has  vory 
little  amilojjry  to  that  whii-it  t'\i.«t^  in  ('ijpyrij^htsor  in  fiattMits  for  iiivpiiti^ni*^.  ( t'anal 
Comimny  r,  Clark,  VA  Wall,  ;ill,  :t22.)  ' 

Section  XIII  of  the  treaty  hardly  supports  the  projiosition  advaured 
hy  M.  Morel. 

But  tlie  United  States  by  internatioufil  agreements  jiTid  by  dninr>itic 
laws  recognizes  trade-inarks  and  rit^hts  tben^tcj  as  property,  iind  pro- 
tects such  property  by  spi^'ial  stsitntes  and  thr  application  ni  rfi^wrtil 
prinriiiles,  (Upton  on  Tnide-Marks  1^;  Canal  Co.  t\  Clark,  1:3  Wall., 
311,  32iJ0 

Article  VIII  of  said  treaty  provides  us  ft j1  lows: 

It  ia  hereby  4e*"lare<l  that  the  aOinrjiiisitiment  or  ceHsioti,  a«  Xhv.  ciiso  laay  l>i%  to 
whirh  tlw  (jft'i't^lin^  jiarji^raiih  rcfen*,  can  not  in  any  reHj^ect  hnjxiir  the  proi^»erty  or 
rigiits  which  I  ly  law  I m^I* »ng  t^ 1 1  In*  |H*!U'efii I  iios-^^siiiti  of  l>r^>i M*rt y  * ti  al I  kinrls  »  ♦  * 
or  of  jirivuh^  tnUiviilnaln,  **/  frfntfiiwf'cr  nittUmufdij  nHch  ijniiphlmth  mtuf  fur. 

Article  L  with  spec  ird  rob-rence  to  Cuba,  provides  as  follows: 

And  as  the  inlaiul  in,  nixm  it>»  tnacuation  liy  Sjiahi,  U*  l»e  <»een[>ic<l  hy  tin-  I'nited 
Stiit4^j  the  United  Slates  will,  m  lon^  an  sneh  iK*iMiiialion  shall  last,  iu^snine  and  liis- 
chaise  the  ohli^ations  that  may  under  international  law  resfilt  from  tlu^  fact  nf  Ms 
oecnpatiiin,  for  the  ]m>t*>ction  i*f  life  and  |iro]ierty. 

Ap|Min*ntly  the  provisions  of  these  two  articles  an^  suiliciently  com- 
prehensive t-o  include  rights  of  property  in  tmde-marks. 

If  it  lie  trui'  that  renfistratinn  of  a  tradi* mark  at  the  Iiitortmtional 
Registry  at  Heme  sefunnl  in  Sjiaaish  territtny  the  pnit4M:*tion  of  the 
Spanish  laws,  and  the  Unitetl  States  is  re(|uirt»d  by  treaty  stipulatiinvs 
tf>  eontimie  ]>i*otertirni  thereto  in  torritory  eed(Hl  *n*  relint|nisheil  to  the 
United  States  by  Spain,  it  bei'oincs  necessary  to  consider  how  the  pro- 
tection is  to  Im?  afforded. 

In  the  United  Statt*s  this  j>rotection  is  usually  uibirded  by  ii  writ  of 
injunction.  To  entitle  the  owner  of  a  trade-tnark  to  I  his  writ  it  is  not 
necessary  that  the  trade-mark  should  Ix^  registered.  It  is  suflicient  if 
the  applitnmt  cjin  establish  a  prior  lawful  use  of  snrd  mark,  itnilinued 
for  a  length  of  time  suilicient  to  I'aise  a  presumy>tion  tliat  the  general 
public  have  liocome  fsiiniliar  with  it;  and  thereupon  the  writ  is  issin*d 
prohibiting  infringements  iipoti  the  rights  of  said  owner,  in  order  tc> 
prevent  a  fraud  upon  the  public  being  perpetrated. 

The  writ  of  injunction  as  known  and  used  in  the  United  States  is 
not  known  to  the  Spanish  law.  Tin*  Urjunin  law,  from  whern-t^  the 
Spanish  law  is  derived,  had  whul  is  known  as  th«"  *^  interdirt/'  resem- 
bling in  many  respects  our  injnnetion.     The  priiaipal  objection  to  tl\<!. 
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interdict,  from  the  American  point  of  view,  is  that  it  calls  for  the 
exercii^e  of  judicial  powers  by  officers  of  the  executive  or  administra- 
tive branch  of  the  government. 

The  owner  of  a  trade-mark  was  protected,  under  Spanish  law,  by 
enforcing  the  provisions  of  the  penal  code  inflicting  a  penalty  for 
infringement  of  said  rights,  and  by  civil  action  for  the  recovery  of 
damages.     (Article  12,  Royal  order,  October  26,  1888.     Philippines.) 

To  entitle  the  owner  to  the  protection  so  afforded,  it  was  essential 
that  his  trade-mark  be  duly  registered.  (Royal  decree,  November  20, 
1850;  Article  4,  Royal  order,  October  26,  1888.     Philippines.) 

The  Spanish  Penal  Code  has  been  continued  in  force  by  the  authori- 
ties of  the  military  government  in  the  territories  ceded  and  relinquished 
to  the  United  Staters  by  Spain. 

The  attention  of  the  Secretary  is  respectfully  directed  to  the  fact 
that  instead  of  affording  protection  to  trade-marks  by  the  means 
utilized  under  the  Spanish  laws  the  authorities  of  the  military  gov- 
ernments were  required  to  comply  with  the  requirements  of  the 
following  order: 

Circular  No.  12.         ) 
Division  of  Cufltoins  and  >  War  Department, 

Insular  Affairs.  j  Wcwhingtony  April  11  ^  1899. 

The  following  is  published  for  the  information  and  guidance  of  all  concerned: 
In  territory  subj(»ct  to  military  government  by  the  military  forces  of  the  United 
States  owners  of  jmtents,  including  d(»sign  imtents,  which  have  Ix^on  issue<l  or  which 
may  hereafter  l>e  issuwl,  and  owners  of  trade-marks,  printe,  and  IjiIh'Ih,  duly  reg- 
istered in  the  rnitt^i  Stat<»H  Patcmt  Office  under  the  laws  of  the  Unite<l  States  relating 
to  i\w.  j^rant  of  patents  anil  U)  the  registration  of  traile-marks,  prints,  and  lal)els,  shall 
receive  the  j)rot(H!tion  accordt^l  them  in  the  Unite<l  States  under  said  laws;  and  an 
infringement  of  the  rights  scHMirwl  by  lawful  issue  of  a  patent  or  by  registration  of  a 
tnule-mark,  print,  or  lalu'l  shall  subject  the  jktsoii  or  party  guilty  of  such  infringe- 
ment to  the  liabilities  creat^nl  and  imposed  by  the  laws  of  the  Unite<l  States  relating 
to  said  matters:  l\ovidedy  That  a  duly  certified  copy  of  the  jmtent  or  oi  the  certifi- 
cate of  registration  of  the  tnwle-mark,  print,  or  lalx'l  shall  l)e  filed  in  the  oflice  of 
the  governor-general  of  the  island  wherein  such  protection  is  desired:  Ami  provided 
further^  That  the  rights  of  i)roiH»rty  in  i)atent«  and  tnwle-marks  secunni  in  the  islands 
of  Cuba,  Porto  Rico,  the  Philippines,  and  other  cede<l  territory'  to  j)ersons  under  the 
Si>aniHh  laws  shall  l>e  resj)e<!t4*<l  in  said  territory  the  same  as  if  such  laws  were  in 
full  force  and  effect. 

G.  I).  Meiklejohn, 

Acting  Secretary  of  War. 

It  will  be  noticed  that  said  order  provides  that — 

*    *    *    in  territory  subject  to  military  government  by  the  military  forces  of  the 

Unite<l  States    *    *    *    an  infringement  of  the  rights  securetl  by  lawful    *    *    * 

registration  of  a  trade-mark,  print,  or  label  shall  subject  the  person  or  party  guilty 

'of  such  infringement  to  the  liabilities  created  and  impose<l  by  the  Uws  of  the  United 

States  relating  to  said  matters. 

It  will  serve  the  Secretarj^  of  War  no  useful  purpose  for  the  writer 
to  discuss  the  proposition  that  while  the  military  government  of  terri- 
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torv  t*cdrd  or  rrlmquished  to  the  Uniti^d  States  may  provide  a  law  for 
its*»lf,  ihft  provisions  of  whit^i  iiro  idoiitiral  with  those  of  a  Iiiw  rjf  the 
Tiiilrd  Stairs,  said  military  govenimont  is  itn'apiil>h*  of  extending'  ti 
statute  of  the  United  States  l>eyoiid  the  territorial  Fniiitsof  the  United 
Statt*s  us  they  existed  tit  the  tiaie  the  stntute  was  eiiaeted. 

Thi'  attention  of  tlie  Secretary  is  also  directed  to  the  faet  that,  as 
eons  trued  hy  the  Interior  Department  of  the  United  States  Govern- 
mirnt,  said  eireidar  No.  12  makes  it  ''neeessary  for  the  owner  of  u 
trade-mark  to  regbter  it  in  tlie  Patent  Office  in  this  eity  In^fore  he  ean 
obtain  any  protection  thereunder  in  the  Philippines/'  (See  letter 
frum  Setrretary  of  the  Interior  to  Si^eretary  of  War,  Man-h  s,  IIKH.) 

The  interior  Depurtment  does  not  include  in  this  iuter}>retation 
tnide-marks  retristered  in  the  islands  or  at  Madrid  prior  to  the 
Arneriran  tnilit^iry  ofcnpation* 

If  the  views  hereinbefore  set  forth  are  accepted  as  correct  f»y  the 
Secretary  of  War,  said  eireular  No.  12  should  l>e  so  intei*prflted  as  to 
aiford  protet^tion  to  trade-mark.s  re«,^istered  at  the  Intcrnatiotial  Re^ns- 
try,  Berne,  Switicerland,  pursuant  to  the  international  atj^reement  of 
April  14,  18i*l,  and  prior  to  the  uuitual  exchange  of  ratihcations  of 
the  treaty  <*f  peat*e  between  Spain  and  tlie  United  States. 

The  total  number  of  trade-marks  registered  in  said  international 
registry  up  to  October  31, 18J)8,  wa8  1,645.  (See  report  of  M.  Morel, 
dirf^ctor,  etc,,  for  IStiS.) 

That  the  Secretary  of  War  may  be  fulh'  adxLscd  in  regard  to  this 
matter,  attention  is  directed  to  the  fact  that  the  order  known  a^  ^'Cir* 
rnlar  No,  12,  Division  of  Uustf>ms  and  Insular  Atrtiirs,  War  Depart- 
ment*" was  prepared  in  the  De|)artment  of  the  Interior*  and  the  con- 
sti-uction  thereof,  under  which  its  provisions  have  been  enforced  by  the 
military  governments,  was  originally  given  by  the  Dopurtjuent  of  the 
Interior  and  subse^tuently  acted  upon  by  the  War  Dc[)artnient, 

The  tjuestion  an  to  what  extent  and  in  what  manner  the  militaiT  gov- 
ernments would  afford  |>rotection  to  trade-murks  was  first  presented 
to  the  War  Dc[)aitiucnt  in  March,  Isjiit.  at  which  time  n  vivvulnr  was 
prepared  in  the  Division  of  Customs  and  Insular  Affairs.  Prior  t(*  its 
idoj^tion  it  was  n*f erred  to  the  Conniiissioner  of  the  United  Stat-es 
Patent  Ofhce,  who  submitted  tirst  tH*rtain  anu*nchuents  and  siibsc- 
(piently  a  draft  of  nn  entire  order,  which  wa.s  adopted  hy  this  Depart- 
ment and  promulgati'd  us  said  circular  No.  Pi.  A]>ril  11,  1S91^.  (See 
letters  from  Ctunmissiouer  (d"  I'atonts  dated  April  1  and  April  1<L  Islil*.) 

Subsequently  a  letter  was  ret^cived  liy  the  War  Department  from 
M.  Morel,  director,  etc.,  in  wlneh  appears  the  following: 

2,  The  tiling  markn  in  thest^  t-olonieH:  >fay  this  he  titxTatcM!  dirertly  ia  virtue  of 
the  tleerw  t*f  Atitnust  IH,  1HK4,  f<>r  Cutm  and  Porto  Rico,  and  thati>f  tMol>ei  2Q,  1888, 
for  the  l*hiliiv|iyit's?  Or.  iiIhi*,  is  the  iiK'tii<wi  *ii  prwcMJiire  irnhtaliHl  in  said  ciR'nlar 
No.  12  thf  uuly  uiie lu  which  furt'iKi*  prti^rielury  havL^  recoar^j«? 
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Thfi  letter  of  M,  Morol  was  rof orrod  to  tho  SefTPtary  of  tlif*  Tiiteriof ' 
by  letter  of  Miirch  17,  ii*<>0,  with  si  requost  for  un  exprenHion  of  his 
views.  In  res]M>iLso  thereto  the  Secretary  of  the  Interior  tmiismitted 
a  eopy  of  u  letter  settinijf  forth  the  vie%vs  on  the  siihjeet  of  the  Com- 
raisnioiicr  of  Patents,  Interior  Department,  in  said  letter  the  Com- 
initisioner  of  Patents  says: 

If  this  i]iieatiori  ip  understoofi,  it  asks  w  heather  trade -marks  may  l)e  registered  in 
tlie  iHlimdM  *if  Cnha^  Porto  Rico,  iind  the  Philinpine.'*^  iu  view  of  the  Haiil  ilerrees. 

On  JKH*emlier2,  IHHH,  the  Attorney'* leiieral  t>f  the  Tinittnl  StaU*.H  ina/Ie  a  det'isfion 
iMMirini;  on  the  Htatns  of  these  island-H.  In  view  of  jRaid  deei^'i*>n  this  ottiee  has 
infnrnuMl  interestcnl  ]iartie8  that  it  is  necessary  fi>r  owners  of  trade-marks  to  die  appli- 
catir>nH  ff»r  rt^jzi^t ration  of  tiieir  iimrkH  in  this?  eniintry,  and  that  after  ihey  httve  Vieen 
re|?t^tered  here  they  may*  iiH  pnivided  in  rireular  No.  12,  almve  r**ferre<l  to,  and  No8. 
2l|  'M,  and  3H,  ohtain  rertitieil  ropier  of  the  reijifitratiim  in  thii^  eonntry  ami  dejioait 
sneh  cvrtifitMl  eopieH  in  the  islands  nnder  military  control  ami  nneh  owners  will  receive 
prjittH'  t  h  M  aw  iM  J  >eci  tie*  I  in  wiii  1  ei  n  ■  1 1  lar^«  u f  th  e  Wa  r  Depart  1 1  lei j  t .  ( 8ee  1  et  ter  add  resaed 
to  Swretary  of  Interior  l«y  tkmimi^ioner  of  Patents  dated  March  27,  liMX>. ) 

The  War  Department  accepted  this  interpretation  of  «aid  circular 
No,  1*2  a.s  correct,  and  acUnl  m  aceonlanec  therewith. 

Since  in  this  matter  the  War  Depart itn.^it  sought  and  reeeired  the 
aervic^es  of  the  Depirtment  of  the  Interior,  and  the  information  of 
the  writer  reji^ardinjif  the  suhject  in  eontined  to  that  received  in  makinf^ 
the  inveHtig'ation  necensajy  to  i>reparc  thin  report,  I  natnndly  hesitate 
to  otfer  recommendations,  and  woidd  not  do  so  were  it  not  that  the 
Se4"ret4iiT  of  the  Interior  in  liis  letter  to  the  Secretary  of  War  (which 
otrasioncd  this  itrpoil)  snys  he  '^wtnild  ptt^fer  an  expression  of  your 
[the  Secretary  of  Wear's]  viewn  in  the  matter  he  fore  inakin*r  any  reply 
to  the  inquiries  on  the  snhjeet  contained  in  Mr,  Morel's  letter/' 

I  tljerefore  submit,  with  (h^ference,  a  ivcomniendation  that  a  new 
ordiM"  rt^^ulating  sfiid  matters  be  issued.  A  draft  of  such  proposed 
ord(4"  is  InMvto  attached. 

I  take  lln^  lilK^ity  of  Hiigfrcsting  that  if  said  dnift  of  such  proposed 
oi'dei-  favorably  ioipre.sses  the  Secret^uy  of  War  it  should  also  In-  snb- 
luitttMi  to  the  Sc(^retary  of  the  Intcritjr  for  his  views  thereon  before 
adoption  an<l  promult,''ation. 


The  views  set  forth  in  the  foregoing  report  were  approvetl  }>y  the 
SeiM'etary  of  War  and  {'omtniinicat*»d  by  him  to  the  Interior  Depart- 
ment; that  Dcjiartment  concurreil  therein  and  on  -Tune  4,  lfH)l,  the 
report  was  connuunit^ated  t(i  the  niilitary  governor  of  Cuba,  who  there* 
upon  issued  the  following  order  (see  G.  O.  No.  IGU,  Hdqrs.  Dept.  of 
Cuba,  series  ll^tjl): 

No.  ItiO,]  Headquabtbes  Departmext  of  Cuba, 

Hahma,  June  JS,  1901. 

Under  laetructioni?  fn^m  the  Secretary  i>f  War,  the  military  ^^ovenmr  of  Cuba 
directs  tlie  jmlUicatioiv  of  tlie  f<»llowin(ir  rmler: 

1.  The  rightsj  of  property  in  patenta^  co[>yrights,  imd  trade-marks,  duly  actiiiired 


ill  Cn\m,  the  Tsl<^  of  Pine^,  ami  the  inland  of  Guam,  pwrsuant  to  the  proviHiotis  of 
Siwiiiinh  law  and  existing?  in  one  or  all  of  Hiiifl  inlamlH  on  April  11,  1894),  nhall  eonttnne 
nnimi«nred  for  tht»  peri*>i  for  wlii<'h  tliey  wore  grantctl,  and  the  owner  or  owners 
thrri*of  yliall  l>e  prote<'te<l  and  their  rijxhL»*  therein  inaintaiin'tl:  /Vo»*i>M,  Tlmt  the 
original  <jr  a  duly  certitiHl  fopy  of  the  patent,  or  of  the  eerttheate  of  reJfi^^tration  of 
the  tnule-niark  or  ropyrijrhf,  is  lile<l  in  the  othee  ot  tlie  p»venior  nf  tlie  inland 
wherein  ^ueh  imite<'ti*in  im  dei^ireil. 

The  (vdirteates  nf  rejristratii*n  of  tnKle-marks  itwQ«-d  prior  t(»  Ajiril  11,  1H9^J,  hy  « 
Spaninh  provineial  n^^istry,  or  the  nationii!  Te^^i-wtry  f»f  Spain  at  ^hidrid,  *ir  the  inter- 
niiliitiial  rt^dstry  at  tht-  hnrean  of  the  union  for  the  jirolertioii  of  imhistriiU  property, 
at  Bern,  Swit/.erland,  t^hall  nx-eive  mieh  re^^ojjnition  and  rriMlenee  im*  were  aeei*rded 
them  in  Hiiid  islands  nnder  Spaninh  sctvereijrnty;  and  an  oni^inal  (certificate  or  duly 
certiHed  eopy  lherei»f  Hliall  \)i-  rei-eivi^l  and  tik^l  in  the  office  of  the  j^overnorof  the 
island  for  all  pur4»*)44t»ii  eonne<^te<l  with  thii*  i>rder,  withijtit  further orothertx»rtiiirat inn. 

2.  The  rijihtH  i*(  pro]M-rty  in  patenlf^,  inehidinj;  de-^i^n  patents,  tcranteJ  hy  the 
United  Static,  and  in  tryile-niark^,  prints",  ami  lalwlH,  dnly  rej^iHterf^l  in  Ihi*  I'fiilril 
8tateH  Patent  t  *Jhee,  ant!  in  ropyri^ht**  ihily  repKlen'd  in  the  otH<v  of  the  Lihrarian 
of  Ouij^roK^  nhall  lit-  niaintiiininiami  protected  l>y  the  ►r<»vernnR^nt  of  elvil  affain^  in  the 
inlands  aim ve  nam tH I:  Prmithtf,  Tlmt  a  didy  *'ertitii*<l  ropy  of  the  piitont,  f>r  *«f  ttui 
L*ertitirate < vf  rejfi*«tration  of  the  ropyrigtit,  trade-inark,  pritit,  or  lat>eh  ik  t]lt^<i  in  the 
otliee  of  the  governor  of  the  island  wheroin  t^neh  pmteetitni  ih  des^irtHl. 

3.  An  in  fringe  men  t  of  the  rightjH  protei'ted  hy  coniplianee  with  the  ftntviMons  of 
thia  order  shall  i*nhjeet  the  (wrson,  firing  aatfo<'iation,  or  roriMjration  guilty  of  sneh 
infringement  to  ih**  c  ivil  and  [tfual  liahilitit'**  rn'a!o<l  and  innM>HiHl  hy  ><nrli  of  (he 
Isiwhi  of  Spain  rtdating  to  Hiiid  matti'i"H  iw*  remain  in  foree  in  t*aid  islands. 

4.  Sueli  pro  visions  of  ex  isiting  orders  JiJ*  are  in  i-onf^iet  with  tdis  urdor  nrr  hfrehy 
revoked. 

KnwAiiii  ('AHrEXTEa, 
Fird  Lietffniaiit,  Arfillrnf  (hrp)itAitf-th:-Vf*inp. 


AOEEEMEHT    CONCEHWTNG    THE    INTERKAflOWAL    EEOISTBATIOH    OP    TlADl- 

HARKS,  COHCLITBEI)    AT    HABEID    APRIL    14.   1891, 

[Confrludi'*!  til  Minlriil  AjTll  II,  I**!'!,  Iwiwcon  Ik-l^luiii.  FTiim"i\  S)iH,hi,  S\viia4Tliirnl,  und  Tmiiia,] 

Th<?  underHi^ned  plenipott^iitiarip.^  of  the  States  above  eiiiiiiK^nited, 
in  viow  of  artleh*  ITiof  tin*  internatifmul  4'(Uivojitioii  of  Mareh  L*t>,  ISSM, 
for  the  protiudioii  of  industrial  properly,  liuv(\  witli  um*  aecurd  and 
.subject  to  nitificntion,  coDcluded  the  following  agreement; 

AltTlPLE    L 

Thf  .Muhjeeti*  or  *'iti}(ens  of  enoh  of  the  eontmefing  States  may  weun*  in  all  of  the 
othi'f  Sliil(\H  the  prokvtion  of  their  tradf-niarks  atu  u|jtiil  jit  tin-  dej*<*Hitory  In  the 
fonntry  of  origin  l>y  ineauB  of  the  depi>t*it  of  the  raifl  [uark*^  at  the  uilemalional 
hnn_^au  at  Berne,  made  hy  the  intervention  of  the  (h>vernment  of  the  8aid  ronntry  of 
origin. 

Ahticle  2. 

Are  asHimilatetl  to  the  fiubjertfl  or  eitizens  of  the  contraetinj:  Ptatef ,  the  PiihjeetH  ht 
citizens*  of  wtatet*  whj4'h  have  not  adtif^rt'cl  h>  the  preh«ent  agre^iTiient  who  fnllilt  the 
conditioiiH  «if  article  l\  **(  thr  ronvfution. 
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Article  3. 

The  international  bureau  shall  immediately  rej^ister  the  marks  depoeiteil  in  accord- 
ance with  article  1.  It  shall  give  notice  of  this  registration  to  the  contracting 
States.  The  registered  marks  shall  be  publisheil  in  a  supplement  to  the  journal  of 
the  international  bureau,  either  by  means  of  a  cut  or  of  a  description  presented  in 
the  French  language  by  the  depositor. 

In  view  of  the  publicity  to  Ikj  given  to  the  marks  so  registered  in  the  different 
States,  each  Govenmient  shall  receive  gratuitously  from  the  international  bureau 
such  numl)er  of  copies  of  said  publication  as  it  shall  see  fit  to  demand. 

Article  4. 

From  the  time  of  registration  so  maile  at  the  international  bureau,  the  protection 
in  each  of  the  contracting  States  sliall  be  the  same  as  if  the  mark  liad  been  directly 
deposited  therein. 

Article  5. 

In  the  countries  where  their  laws  so  authorize,  the  Grovemments  to  which  the 
international  bureau  shall  give  notice  of  the  registration  of  a  mark  shall  have  power 
to  declare  that  protection  can  not  lx»  given  to  such  mark  within  their  territory. 

They  shall  exercise  this  right  within  a  year  from  the  notice  provided  for  by 
article  3. 

The  said  declaration  thus  made  known  to  the  international  bureau  shall  l)e  trans- 
mitted by  it  without  delay  to  the  Government  of  the  country  of  origin  and  to  the 
owner  of  the  mark.  The  intereste^l  party  shall  have  the  same  means  of  re<lres8  as  if 
the  mark  had  l)een  deposited  by  him  directly  in  the  country  where  the  protection  in 
refuse<i. 

Article  6. 

The  prote<'tion  resulting  from  the  registration  at  the  international  bureau  shall 
c^»ntinue  for  twenty  years  from  the  date  of  registration,  but  can  not  l)e  invoked  in 
favor  of  a  mark  which  has  (»eased  to  enjoy  legal  protei^tion  in  the  country  of  origin. 

Article  7. 

The  registration  can  always  be  renewinl  in  accordani-e  with  the  j)ro%nsion8  of  articles 
1  and  3. 

Six  iiiontlis  prior  to  the  expiration  of  the  term  of  jirotei-tion  the  International 
Bureau  shall  give  an  official  notice  t-o  the  government  of  the  country  of  origin  and 
to  the  owner  of  the  mark. 

Article  8. 

The  government  of  the  country  of  origin  shall  fix,  in  its  discretion,  and  receive 
for  its  own  profit  a  fee,  which  it  shall  collect  from  the  owner  of  the  mark  for  which 
international  rt^gistnition  is  <leinanded. 

T<»  such  fee  shall  1h'  luldtnl  an  international  fee  of  100  francs,  the  annual  j)r<»ceiNls 
of  which  shall,  umler  the  sujH'rvision  of  the  International  Bureau,  be  distrilmte*! 
et|ually  In^tween  the  contracting  States,  after  dedm^tion  of  the  ccnunion  exi>enses 
ne<'eHsary  to  the  exwution  of  this  agreement. 

Article  9. 

The  government  of  the  country  of  origin  shall  notify  the  International  Bureau  of 
annulments,  cancellations,  abandonment*»,  transfers,  and  other  crhanges  which  occur 
in  the  right  of  ownership  of  the  mark. 

The  International  Bureau  shall  register  these  changes,  shall  notify  the  contracting 
Govemmeutj  thereof,  and  shall  immediately  publish  them  in  its  journal. 
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Articlk  10. 

The  Grovernments  shall  regulate  by  common  consent  the  details  pertaining  to  the 
execution  of  the  present  agreement. 

Article  11. 

The  States  of  the  Union  for  the  Protection  of  Industrial  Property  which  have  not 
taken  {>art  in  the  present  agreement  shall  be  admitted  to  adhere  thereto  on  their 
application  and  in  the  form  prescribed  by  article  16  of  the  convention  of  March  20, 
1888,  for  the  protection  of  the  industrial  property. 

As  soon  as  the  International  Bureau  shall  be  informed  that  a  state  has  adhered  to 
the  present  agreement  it  shall  address  to  the  government  of  the  state,  conformably 
to  article  3,  a  collective  notification  of  marks  which  at  that  time  enjoy  international 
protection. 

This  notice  shall  of  itself  secure  to  the  said  marks  the  l)enefit  of  the  foregoing  pro- 
visions in  the  territory  of  the  adhering  state,  and  shall  cause  to  run  the  delay  of  a 
year,  during  which  the  interested  government  can  make  the  declaration  provided 
for  in  article  5. 

Article  12. 

The  present  agreement  shall  l)e  ratified,  and  the  ratifications  shall  be  exchanged  at 
Ma<lrid,  within  a  period  of  six  months  at  the  latest. 

It  shall  take  effect  one  month  after  the  exchange  of  ratifications,  and  shall  have 
the  same  force  and  <luration  as  the  convention  of  March  20,  1883. 

In  witness  whereof  the  plenipotentiaries  of  the  States  above  named  have  signed 
the  present  agreement  at  Madrid  April  14,  1891. 

PINAL  PROTOCOL. 

On  proceeding  to  the  signature  of  the  agreement  concerning  the  international  reg- 
istration of  trade-marks,  concluded  this  day,  the  plenipotentiaries  of  the  States  which 
have  adhereil  to  said  agreement  have  agreed  as  follows: 

Doubts  having  arisen  on  the  subject  of  the  meaning  of  article  5,  it  is  clearly  under- 
stood that  the  right  of  refusal  which  that  article  leaves  to  the  Governments  does  not 
affect  the  provisions  of  arti(;le  6  of  the  convention  of  March  20, 1883,  and  of  paragraph 
4  of  the  final  protocol  which  accompanies  it,  these  provisions  being  applicable  to 
the  marks  deiK)Hite<l  at  the  International  Bureau  as  they  have  bc»en  and  still  will  be 
to  those  depoaite<l  directly  in  all  the  contracting  countries. 

The  present  protocol  shall  have  the  same  force  and  duration  as  the  agreement  of 
whi(;h  it  forms  a  part. 

In  witness  whereof  the  undersigned  plenipotentiaries  have  signed  the  present 
protocol  at  Madrid  the  14th  of  April,  1891. 
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Hr  RE  HOTE  OF  THE  IMPEEIAI  AMIASSABOE  OF  GERMAITY  AT 
THIS  CAPITAL  TO  THE  SECEETARY  OF  STATE,  COMPLAINING 
OF  THE  REGULATIONS  AND  RESTRICTIONS  OF  TRADE  WITH 
THE  INHABITANTS  OF  THE  SWLU  ISLANDS,  IMPOSED  BY  THE 
MILITARY  GOVERNMENT  OF  THE  PHILIPPINE  ARCHIPELAGO, 

ALS*t 

THE  CORRESPONDENCE  BETWEEN  THE  UNITED  STATES  CONSUL- 
GENERAL  AT  SINGAPORE  AND  THE  IITPERIAL  CONSUL  OF 
GERMANY  AT  THAT  PORT.  REGARDING  THE  CLOSING  OF  THE 
FORTS  OF  THE  SULU  ARCHIPELAGO  TO  FOREIGN  COMMERCE, 
BY  ORDER  OF  THE  COMMANDER  OF  THE  UNITED  STATES 
MILITARY  FORCES  IN  THE  PHILIPPINE  ISLANDS. 

teobmilted  Cictobor  8,  lytw.    Ca.*f  Sn.  osso,  DivisioM  of  inaulw  AfTiUfn,  W»r  Fk-pftrtment.] 

SYNOPSIS. 

L  The  Impc^rial  !iml»fi8sailor  fif  Gi'iiiiaiiy  at  thin  nipltal  makes  the  rlRim  that  the 
mihtiiry  ^*ivonimt*iit  *i(  tlit*  Pliilipjihiet*  ij*  witliotit  iinthorrty  to  rt»}fulafe,  restrirt, 
or  prohibit  trade  with  the  inhahitaiitB  of  the  SiiJu  iHlaiKl^i;  ami  in  mi]»iKirt 
there^jf  ailvanee**  the  followinif  imijMisiti^ms*:  {tt)  The  riiittnt  Sraten  dhl  not 
a*'ijnjre  soveRM^nly  <>ver  the  Sulti  Arrhi|M'|{iiro  hy  the  corniue^'t  thereof,  not  was 
pii\'Hi'ei^Mty  itiereoser  eniirlriiH  il  niitt»  tlie  Tuite*!  Stated  hy  the  treaty  of  Pariw 
(18HH),  for  the  reason  ttiaf  Spain  had  never  an |iiire<l  j'overeijjnty  in  said  an/hi- 
|»ela^Ot  nor  wa***  StmniHh  *<overeiynty  therein  i>H'f»^miz*'tl  ami  interna  I  innally 
estahljMinxh  {h)  The  t>rnvisii(n>t  of  itie  prot^jeolw  entered  into  K»y  Ht^rmany, 
Great  Britain,  and  Sjmin*  of  dale  Man'h  11,  1S77,  and  Mareh  7,  is.y5  (Martens, 
Nou.  liec,  2d  faerie**,  vol.  2,  p.  280;  voL  10,  p.  042),  c*onytitnte*l  a  jrnint  creating 
a  iH^qjetual  eaaenieut  in  favor  of  (Germany ^  Great  Britajn,  and  the  other  pc*werB, 
wliieh  is  a  *»ervitnde  iiiwrm  the  SnJu  Arehi[>elaf2^o,  diniinij^hea  the  fee  thereof,  and 
ntrniainn  attaehed  tliereto.  (r)  If  the  ri^jhtp  WH'nr*^l  hy  ^tennany,  tm^at  Hritain, 
and  tlie  other  jHJwerF  hy  Kaitl  pn»tot-<»l.''  are  not  vej^ted  hy  a  >?ranl,  then  Ihey 
are  rijjfbt??  denv<*«d  from  a  rontraet  ln^tvveen  the  n^j^iieetiw  t«*ivereiw:ntieiJi  of  S|>ain, 
iJenjiany,  and  tireat  Britain,  which  euntraet  wil*^  in  foreo  at  the  time  tlie 
United  Statej^  aeijiiirnl  i^overeipnty  over  Haid  arehijiela^rn,  arnl  the  <*hHjtraiiona 
of  said  eontniet,  ineiind>ent  njHUi  Sj>ain,  fia,s^'d  U*  and  UMame  binding  upon  the 
United  StateB. 

2.  If  tbt^]!  pro[>ositions  and  the  i  lainis  l>ai?ctl  tliererm  are  ad\anee<l  on  l>ehalf  of  the 

German  Govenmient  the  eontroveray  involves  an  international  txjniiditmtioii 
l>etween  Germany  and  the  United  States.  In  smdi  mat  ten*  the  State  Depart- 
ment hiis  exchisive  jnrisdii  ti<»n  jib  to  th*^  interext.H  iif  tlie  llnittnl  Stati2». 

3.  If  thin  elaim  is  a«>K'rt*Nl  for  and  on  behalf  <if  an  individual  or  private  concern  aiid 

ijH  inU*nde<l  to  Ik*  addri*8?Hed  tn  the  iidlitary  government  of  the  Pi lilippines  instead 
of  tit  the  Federal  Government  of  tlie  United  State**,  that  fart  df>es  not  dives^t  the 
matter  of  ita  international  character,  and  it  munt  l>e  eon^iiden^l  as  not  a  proix^r 
snhjfet  for  discussion  by  tlie  officials  of  the  military  government  or  t!ie  War 
Dejiarltnent. 

4.  The  military  government  of  the  Philippines  and  the  War  Department  are  lioiind 

to  aid  the  State  Departnient  in  rontroverpies  of  this  character  by  furnishing 
unch  knowledge  and  iiiforuiation  in  resjRMl  thereof  a**  they  are  abie  to  secure. 
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5»  The  regulations,  restrict  ions,  an*  I  |«n  »liilutiiiii«rei?pei:tm>:  trade  in  the  8ulu  ffilanitti, 
of  whuh  c'oiiipliUTil  h  iiuifk\  weru  inlmite^l  us  war  mea8ure8  n'^inrv<l  l*y  the 
DiiliUiry  iie<v*>i?jiHr>'  uf  \\w  hi  It  mt  ion.  Tfiey  are  not  to  K'  r((jiHi(ltT*.H|  its  t'slablisti- 
hi^  the  [HTiiirttieiil  |Mtliry  nf  the  I'IiiIimI  8Uite^  wlieii  the  (Mntlitiufis  iif  [it'iu-f 
phfill  f>rt?viiil  in  the  iin-liipelti^o. 

ti.  Snverei^nty  over  the  Snhi  I^liuuls  prhit  Ui  the  treaty  r>f  jieaee  (IHW)  was  vested 
in  the  Cn>wri  <»f  Spain,  iin<l  sviis  md  pMrtieipate<l  in  t>y  (Germany  and  <fn*at 
llritain. 

7.  The  N>vereij^nty  «*f  the  I  niteil  Stales  nver  said  inlanilftt  is  eoinplete  and  exehinive. 

Sir:  I  hiivi*  tlie  hutH*r  to  iirkTu^wlLH%e  thv  ivceipt  t^f  your  ivqui\Ht 
for  ti  report  oil  the  ul»ove-en titled  iiiattei%  mid  in  eoiii[>lianre  therewith 
1  tiiiVi'  the  further  honrjr  to  rept^rt  its  folhiws: 

The  iiuitter  as  now  jHTsented  to  thi^  1  li^pHrtriieiit  arises  from  the 
following  state  of  faetj^: 

The  (lei'mrin  eonsiil  iit  SiiitTa|wjre,  iietin*^  on  hehjilf  of  e*»rtuin  Ger- 
niari  luerehants  who  desiri'  to  truth*  with  the  itduiljitants  of  thi' Sidu 
Lslands,  requested  tin*  Tnited  States  consul  to  iufrn-uj  [dm  if  surh 
tnidino'  wouhl  )ve  pi^rniitted  hy  tho  United  States  authorities,  and  was 
info nued  tliut  it  would  not  l>e  permitted. 

The  eorrespoudenee  between  the  two  etnisuls  on  this  suhjeet  ap|)ai'- 
etitly  e*nised  with  tlie  exehatij^e  *)f  these  two  letters. 

Suhsecpieutly  tin^  State  Departnient  forwarded  to  the  War  Depart- 
ment a  translation  of  a  note  from  the  German  aiuhassador  at  this  capi- 
tal nOntiny:  to  the  same  matter.     (Doe.  t»,  7,  S.) 

The  eomphiint  made  f»y  the  (ierinan  luuhassiidor  questions  the  .sov- 
ei^eignty  of  the  I  jrited  States  over  the  islands  of  the  Sulu  Areliipela^^o. 
The  refen^nre  of  said  ipiestion  by  the  State  Di'jiartment  to  tlte  Wur 
Depatlment  involves  the  question  of  jurisdietion  by  the  War  Depart- 
ment Ut  pass  thereon. 

Thi^  note  of  the  German  ambassador  is  as  follows: 

Imi'kiual  (tkkman  Kmbahhy, 

Wmhitif^ton^  Jnltf.iJ,  1900. 

Mr.  SKt'HCTARV  OK  Statk:  The  military  iri>vern«ir  of  the  rhili|>[nnert  onk*retl  in  tlie 
fall  of  last  yi-ar  thttt  Uie  harUirM  of  tlie  Suln  Arrhi|>eliitMi  remain  rlosi'd  In  fll^■i^'H 
eojitiiu'Tee  nntil  Ihe  i^^Jnanre  of  Hpeeial  rejjulatioiiK  Aw  whown  hy  the  incjnirieH  made 
of  liiiu  in  \\w  iiuilter,  lie  held  thai  thi^  iiifa^iure  \v:i.**  warninted  hi-einise,  in  lii^  t*j>in- 
ion»  the  arranjri*ntenfH  rftnelurled  hy  Spuin,  ( Terniany,  and  Kn^hind  in  the  [iroloeols 
of  Man-h  11^  1H77,  urnl  Mareli  7,  IKS5  (printed  in  Ahirtens,  Noil  Kee.  iJen.,  'M  series, 
Vol.  II,  p.  2&}i  Vol.  \.,  p.  (J42),  were  extinet  tiy  reasfjii  of  the  transfer  of  the  wov* 
ereignty  over  the  t^ulu  ArehijKda^o  to  the  Ihiitetl  Stalei*  under  tlu;  Parin  treaty  of 
pence,  in  the  meiuiwhile,  foreign  trade  has,  to  lie  sure,  Ijeen  again  jji^nnitted  tu  a 
eertain  extent  in  the  Snln  Arehii>e!ago»  hut  the  exintin^  eoiMlifionH  are  different  from 
lhi)*<e  whieli  ohtaine^l  an<ier  the  alM>ve-riamed  protoeolw  dnnng  the  Sj^iUitHh  nVi^J^'% 
es|M'eialiy  in  that  the  eoiiHlwist;  tnide  i.n  forl»i«lden,  tliat  the  foreign  trade  is  allowe<l 
not  with  all  pt*rt.s,  hiit  only  with  hucIi  nB  are  fireupied  hy  Ameriraii  tmop.*',  ami  even 
then,  Imrring  Home  desii;nateil  |M)rt*^,  with  a  iieniiit  from  the  AmerieHn  military 
aatlntriiiejH,  amh  (inalty,  that  in  the  o[)i*ii  [mrlH  foreign  eonnneree  iw  Hnhjifti-d  todif* 
fert!iitial  ^■n^*lom^t  tn^atJfient. 

The  res^traint  thn«  injintHtnl  u^Min  German  tratk^  luw  \m^h  the  eanse  of  einjit>lainta 
from  tlje  tinn  Belin,  Myer  A  Co.,  of  Singapore,  which  had  previously  built  a^  >.^lVsi 
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a  tra«1i^  with  tlir  8iiln  .\r«'hi|>»>la^o.  Thf  NoriMeuteher  Lloyd  huB  likewise  jH«titinn«'d 
in  l>e!ijilf  of  Ct^niian  rnruiiirrriiil  am]  Bhippiog  interf«|j*  tliat  itie  iMH!efl8ary  gt4»pe  be 
taken  t»^  n^tort'  previoiiH  rr>Ti<Jitti>iii«, 

TK<*  preiMirutfniiiri*  of  npiriiim  tiiiKm^  leH<linj7  exptijiiilern  of  iiitrrrmtional  law  ipto 
Ihe  4^fft*i't  that  tt^rt'viiK*iit>^  iH-twecn  Stat*^  Mhrrh  havr  iiH*n*ly  ii  liNiil  itiiplh-utioii  are 
not  nfft'ttt^l  hy  a  rhan^*'  of  f^nrn-i^nty  nvtr  Ihf  country  tn  which  thry  apply  t«ii  thin 
ont-  vrrouruh  (h'ju'ml  <HiM't?  Htan'l[rt>int  on  the  pr^i^ent  inu^i^tiim  s^-eius  t^j  1h*  iinteim- 
h\e.  But  ii\mH  from  thiHcoumdemtion,  the  t'ircntntftatieeH  iituh^r  which  tiie  prot^MTilp 
of  lH77ari*l  iHHTj  were  i^niihiih^!  h-ave  no  ihiulit  that  thfirrnntinnarnH'tiiichTthi^  new 
Amerimn  rule  woiiUl  >>e  biitconwuiHrit  witti  the  pniiriijlty^  oi  e^piity  lunl  infernatioTial 
law.  The  nejjotiathtnH  which  lei!  tn  theeonehision  of  hoth  ajjrt^^riiejiti?  clearly  sliow 
thai,  notwithstiiiidiii^  her  treaty  with  the  Stiltati  of  Siihi,  Si«ahi  rlid  not  aeijuire  m^tv- 
erei^fity  i*V(*r  the  iirchiiM  liufo,  or,  in  any  ev<?nl,  that  Hiirh  Hovcreiirnty  was  not  rtH'(^^- 
ni/A-Hl  aiul  iritematiunally  cHtahlishfil,  Tlie  lni|HTTal  *_iuvernmeiit  jnintly  with 
Knis'larnl  liave  theivfore  ImI^jihI  with  the  Spanih«ti  <  Jovernnieiit  a  reservation  ajrainst 
any  iletriment  to  onr  Haji;  and  |>t*<)j>le  worke<l  hy  aehial  a^«hltnn)ltil>n  ^if  mieh  nnnajjo 
tioired  H^ivereijrnty.  S[»ain  wat«  then  rfinntniiniMl  tn  aekmnviiid^e  in  a  not*^  aildn?**ied 
to  the  Knjitish  n'prcMenUdive  at  Madrid,  under  date  *ti  Apnl  15,  lH7ti,  'Mhat  the  n^la- 
tionK  wlii<'h  may  exint  lit^twtHin  Spain  ami  Snlii  dt»  not  jrive  a  rigtit  h>  either  Slate  to 
prohibit  or  interfere  with  ttie  iVinn-i  trallic  of  Hrilish  HnhjVet*!  or  other  forei^nern  with 
the  iMjris  (»f  the  said  archii»eliij:t),  which  trathc  oii^jhl  tc*  Ik^  and  j<tiall  Im*  re«pecte<l  in 
aceordani-e  with  ttie  prim-ipleH  *if  inlernatioiial  maritime  law/'  The  .Mfiverei^nty  nf 
Spain  over  the  Suhi  Archij^da^o  in  reci»|^niziNl  /if  fucftt  in  the  tirnt  protoccil  and  *tt 
jur*  in  the  f*eeoiid^  only  l>ecanHt*  Spain  bonnd  hernelf  not  ti*  nm*  her  anthtpHty  to  the 
detriment  <»f  otir  commercial  intere^^ti*  therein.  Uecctpiiitiun  is,  in  the  intent  of  the 
jirotoi'olH,  joiiuhI  to  the  proviHo  ttiat  onr  navi^atinn  and  trade  in  the  Snhi  Arehi- 
pela^n  nhall  remain  free  from  rei*tnction  and  mule*Jtatii>n,  ajid  e*<[)tM.ially  m»  from  any 
differential  treatment.  There  was  tlnis  laid  on  the  Sjianiah  i*4>verei^ity  over  the 
Snln  AreliitHdajio  a  certain  limitiition  that  luu^  nc»t  l»een  thnM  aside  by  the  traniifer 
of  the  Hovereipnty  to  a  lawful  e*iii'eejw>r  Ut  Sjuiin, 

The  Eniiii^h  (fovenmu'ut  ha*^  al^o  taken  the  Hiime  standpoint  in  the  matter^  for 
the  ptvernment  of  the  Slrait^s  Si*tthiiienbi  colony  hai^  by  itii  coinmunirMion  tu  the 
AiiterieancoiiJ^nh^eneral  at  Sinirajmre,  ]»rinteil  at  pai^en  l*io*i-l^i'i;i  of  the  (xoveni- 
nieiit  tia/.ette  of  Marili  L'5  i>f  this  year  (lierewith  ine!o.«e<l  with  a  rtHpiest  that  it 
1h^  returned ),  ejiter**rl  il*^  protect  a^airiJ^t  the  Unitetl  Slates  exereinin^r  in  the  Sula 
ArelniMdaj^o  any  rjn:ht«  uiore  exteiimve  than  tbofl*«  whieh  apiK-rtained  h>  Siwiin. 

I  have  the  Imnor  to  ilraw  Your  Exeelleney'w  attentioii  to  this  matter^  and  1  have 
no  doubt  that  the  (tovi-mmejit  of  the  Unite^l  StaleM  will  not  refnw  to  aeknowledjj:e 
the  rijfhtw  w?i*uri^l  to  ua  hy  the  ret*jHi!tive  prohn'oln^  I  venture,  mortM^ver,  to  [Ktint 
out  that  Ihe  pc»sjtion  of  the  Aiueric^aji  j;overnment  id  the  Suln  Archi|»elai;o  is  in 
iimnifest  i  onlrjdiclioii  of  the  deelarationH  maiie  in  wrilin^  l>y  the  Ameriean  Coni- 
mixMitim'TS  of  the  IVac*-  fonfcrenee  in  Pari«  (''  liein^r  the  pc»licy  of  the  ITnit^^l  States 
to  maintain  in  the  lliitippineti  an  f>{>endiKjr  to  the  wiirld'*-  eonnnerce '*  |,  print<^1  at 
liajiert  2lOj  HI 8  of  the  Amerit^an  *  Vuii^reH^ionaJ  dneninenl^  a^  well  m  of  the  princ  iple 
of  the  "o|>en  d*M»r  ■'  jiroclaimtHl  by  the  (iovernmeiit  of  the  UnitAiJ  Stated  concerning 
Ka«tt*rn  Ania. 

Awaitin|kf  your  kind  an^^wer^  I  avail  njyetelf  of  tliiB  opportunity  to  renew  to  Your 
Exeellency  the  ais-uraiire  of  my  distiiijjruiHiie<]  high  regard, 

]  loLUKiJilN, 

(See  TkK\  No.  7.) 

If  I  fii^'litly  tmdi*rstii(id  the;  note  of  the  Iiii]x>rml  German  aniba^^idor, 
ho  there  ill  lulvuiiees  three  |>i  oi>ositioiis  : 

1.  The  United  8Uit*«.s  did  not  acquire    sovereignty  over  the  Sulu 
•chipelago  i>y  the  couquest  thereof,  nor  vvus  .sovcrcigiit}'  thereover 
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confirmed  unto  the  Unitpd  States  }»y  tht^  trinity  (if  Paris  (18^8),  for  the 
reason  that  Spain  hait  ii**ver  acq ui led  f*oveiTii;fn ty  in  stiid  iiridiijirlti *,»■(», 
nor  wiiM  Spanish  sovcreii^nty  theivin   rei-ot^nizod  antl  intornuti»inally 

2.  The  provision-s  of  the  protoeols  ent*>r(Hl  into  by  Geniiiiiiy,  (ireat 
Britain,  and  Spain,  of  date  Mareh  11,  ISTT,  and  March  7,  liSS5  dMar- 
tens;  N<m.  Ree.,  lid  series,  vol.  U,  p.  ^80;  vol,  lo,  p.  04!2),  eonstitntrd 
a  jrnnit  creating  a  ix>rpctLial  easement  in  favor  uf  Germany,  (treat 
Britain,  and  tlie  other  powers,  which  is  a  servitude  upon  On*  Snlu 
Archipelago,  diminishes  the  fee  thereof,  un<i  ri-niHins  uttjiclied  thereto* 

3.  If  the  ri|jflits  secured  by  Germany,  Greut  Britain,  and  the  tither 
jxiwers  by  said  prot4>eols  are  ni*t  \'ested  l*y  a  ^rant,  then  tln^y  tire 
ri|^hts  derived  from  a  contrai-t  between  the  respective  sovereignties  of 
Spain,  (lerinany,  and  Great  Britain,  which  cfintract  was  in  force  [it  tht^ 
time  the  United  States  actpiiri'd  sovereignty  over  said  arcbipelat^^t), 
and  the  oblitriitions  of  s^aid  contract  incumbent  upon  Spain  })assefl  to 
and  became  landing  npon  the  United  States. 

If  these  claims  are  advanced  for  and  on  behalf  of  the  sovereignty 
of  Germany  and  are  addressed  to  the  sovereignty  of  tlieUnittnl  States, 
then  the  controversy  is  between  said  sovereignties  and  relates  to  their 
resj>eetive  sovereign  rights.  Sucli  matters  pertain  t(*  the  foreign  rela- 
tions of  the  United  States  and  are  dealt  with  by  th<'  Fedcnil  CJovern- 
ment,  acting  through  that  Pe}>artinent  of  tin:*  executive  bnmch  to 
which  our  f<»reign  relations  ai"e  committed.  If  this  be  the  situation, 
then,  in  the  oi>ij*ion  of  the  writer,  the  questions  are  outside  the  juris- 
diction of  the  War  Department 

If  these  claims  are  advanced  on  behalf  of  an  individual  or  a  private 
interest,  for  the  pitrpose  of  sustaining  the  exercise  of  an  individual  i>r 
private  right  in  terriu>ry  sidqeet  t^j  the  jurisdictitui  of  the  military 
government,  which  said  exercise  relates  to  the  administration  of  gov- 
ernment in  said  territory,  adilferent  situation  is  presented,  and,  in  the 
opinion  of  the  writer,  the  military  government  might  then  po,sse«s 
jurisdiction. 

Tlie  Acting  Secretary  of  Stnte,  in  his  letter  to  the  Secretary  of  War, 
states  the  purpose  of  the  reference  to  be  '"for  your  consideration  and 
examination  of  the  question  niiscd.  ■'     (Doe.  No.  0.) 

It  is  to  Im  noted  that  said  expression  of  purpose  cloe.s  not  include 
*"  determination. '• 

Tlie  att4*ntion  of  the  Secretary  of  War  is  directed  to  this  omission  iis 
being  an  indication  that  the  Stat*^  Depaitiuent  entertains  the  opinion 
that  the  cpn^stion  involved  in  the  note  of  tlie  (lerman  ambassador  is 
not  within  the  jurisdiction  of  the  War  Department  in  the  sense  that 
it  is  to  be  determined  thereby. 

In  closing  his  tetter  the  Acting  Sccretar}^  «ay»: 

1  mIiuU  1m"  |^Ja<1  til  traaMuit  to  tht!  rinbu^sy  y*Hir  n^ply  to  itwexpre^ioa  (4  th«3  hope 
tliat  tlie  military  nnlurs  uf  h  Jiith  *uiijj>l:iifit  it*  mwh  will  1m*  r^sc-imM.    (Dim-,  No-  «j.  ) 
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interdict,  from  the*  American  point  of  view,  i8  that  it  calls  for  the 
oxcrcLso  of  jiidiciiil  poworH  Ivy  officers  of  the  executive  or  adonnistm- 
tivc  bntiich  of  the  <jf<>verniiient. 

The  owner  of  a  trade-mark  wns  protected,  under  Spanish  law,  by 
enforcing  the  provisions  of  the  penal  code  intlicting  a  penalty  for 
infringement  of  said  rights,  and  hy  civil  a<"tion  for  the  reetnery  of 
dainiigeH.     (Article  12,  Koyal  order,  Octolver  2ti,  issjs.     Philippini\s.) 

To  entitle  the  owner  to  the  protection  so  afforded,  it  was  essential 
that  his  trade-mark  he  duly  n^gistered,  (Koynl  de*'ivc,  N<neu«hcr  20, 
1850;  Artich*  4,  Itfiyal  order,  October  26,  1S8K.     l*hilippincs.) 

The  Spanish  Penal  C?(J<h^  hius  been  continued  in  force  by  the  authori- 
ties of  the  milit^try  govermiient  in  the  t4M*ritorieseeded  and  relinipiishcd 
to  the  United  States  by  Spain. 

The  attention  of  the  Secretary  is  respectfnlly  directed  to  the  fact 
that  irjstead  of  affording  ]*roteetion  to  tratle-niarks  \iy  the  niean.s 
ntiliKcd  under  the  8[mniHh  laws  the  authorities  of  the  uiiUtary  gov- 
ernments were  required  to  comply  with  the  requirenientH  of  the 
f  til  lowing  order: 

C^innihir  No.  12.  1 

Di visum  <pf  ('uHtrmiH  anrl  V  War  DEPAnTMENT, 

IiJfml;ir  Affrtirs.  j  WaHhinfftrm,  Aprif  11,  J^9, 

Thf  follinviii^  in  puhliMhtnl  for  tlit*  iufonniilinii  and  ^nidaiiro  of  all  roiM-firncMlr 
In  territory  s^iihjt't^t  1o  iniJitary  irovi^niment  by  the  military  forees  of  the  Unitjed 
Static  owJioFH  of  iMiteiitp,  inrlmlin^  di'wJirn  [latcntw^  whirli  Imve  Uh-u  i«kup<1  ar  whieh 
iitay  horeafter  Ik?  inmieil^  an«l  owiitrs  of  tnnie-niarks,  printj^^  and  lal>t*is,  duly  n^^- 
if<tf'rtHl  ill  llio  l*niN^l  State**  l*ateiit Otfife  umlertlie  lawwrtf  the  ITfiited  Slaten  n.4utinj( 
li*  (lie  ^niii!  of  pateiitH  iiikI  to  the  resist  ratlin  of  trade-inarks*,  printH,  and  IuIm'Ih,  nhall 
receive  tbi'  prnlreti*iii  aei-onhnl  theiii  in  the  riiiie<!  Staler  underpaid  hiws;  jind  an 
infri(i*;eroent  of  the  ri^dils  ^nHnirinl  Ity  hiwhd  \yt^\w  tif  a  |iatent  or  l>y  re^istmtion  nf  a 
Irmh'-ioark,  |>riiil,  or  IiImI  aluiU  suhjt^c  t  tlie  imt-^oo  or  (arty  ifuilty  rtf  j^neh  iiifrinjre- 
itieid  U*  file  nal>ililir>>  ereati^^l  and  iiiijiO!*i*d  hy  the  Ihwh  uf  ihr  I'liited  Stat**w  rrlaliriK 
to  }*ai<l  iiiiilterH:  Prftriflrfl,  That  a  duly  tH*rtitied  ropy  of  the  jiateat  or  of  the  eertiti- 
t'jite  of  ref^int ration  of  thi^  trade-mark,  priat,  or  laliel  nhaU  l»e  tiknl  in  the  offiee  of 
(he  (^i»veninr-^*neral  of  the  inland  whert^iri  ^\U'h  jiniteethm  i»  dmreiL  And  prfmtUd 
furthrr,  Tba(  the  rijL'litH  nf  projH'rty  in  jiatentn  and  trade-markn  Hi^nired  in  tlie  islands 
of  Ciiha,  Porto  Hieo,  the  Philit^pinertj  iind  nther  ei^led  territory  to  jterwaiM  under  the 
S|ianish  lavvH  f^hidl  In*  n-Mpe^li-^l  in  HJii<l  territory  the  warne  as  if  nneh  laws  were  in 
full  fortv  luid  effeet. 

G.  D.  Meiklejohn, 

Acting  tSfrrrUiry  f»/  War, 

It  will  be  noticed  that  said  order  provider  that — 

*    *     *    in  territory  subject  to  militury  goveninient  by  the  military  forties  of  the  | 
rniti'd  >itat*«    *     *     *     an  infrinjjenient  of  the  ri(j:ht^  ?^.nHin.^l  Ity  lawful     *     * 
n*^'i?^i ration  of  a  trade-iiuirk,  print,  or  lal>Ld  .nhall  t<nhje*!t  the  |ierH<:ai  or  party  guilty  i 
'of  nnrh  infriii^retmmt  to  the  lialiilitieH  ereafe<l  and  iitip<i«e<l  by  the  tdtvH  uj  Ihe  lh%U^\ 
f^tUt'^  rrhithuj  io  juiid  vuittii'ri*. 

It  will  serve  the  Secretary  (if  Wai*  no  useful  [airpone  for  the  A\Titerj 
to  dbeussi  the  proposition  that  while  the  military  government  of  terri 
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tory  ceded  or  rflinqtiished  to  the  United  Stiitcs  may  providt>  ii  law  foi' 
Itself,  the  |>rovisions  of  whieh  are  ideiitieal  with  those  of  ii  hiw  of  the 
Uiiiti'd  States,  suid  inihtajy  jt^overnmeut  is  itK-apulde  of  exteiulini,.'  a 
stjitiite  of  the  United  States  h»eyorid  the  territorial  limits  of  the  United 
States  as  they  existed  at  the  time  the  statuti^  was  ei»a<'ted. 

Thr  utt^^ntitm  tif  the  Secretary  is  also  directed  to  the  fact  that,  a8 
cofiHtriied  hy  the  Inti^i'ior  Depailment  of  the  Unit-ed  States  Govern- 
inr^nt,  said  i^irinilar  No.  12  makes  it  **  necessary  for  tlie  owner  of  a 
trade-mark  to  register  it  in  the  Patent  Office  in  this  city  liefon^  he  ran 
ohtain  any  pmtc^ction  thereunder  in  the  Phili|ipinivs,"  (See  letter 
from  Secretary  of  the  Interior  to  Secretary  of  Wai\  Manvh  s,  ItKU.) 

The  Interior  Dt^partmerjt  does  not  include  in  this  int4»rpretatitm 
tmde-marks  registeit^d  in  the  inlands  or  at  Madrid  jirioi^  t**  the 
American  military  Oi-enpation. 

If  tile  \iews  hereinliefore  set  forth  are  aeeeptod  an  eorret't  \ty  the 
Seeretary  of  War,  said  eireular  No.  12  Hhotdd  he  so  interpreted  as  to 
atford  protet^tion  to  tmde-marks  reg'ist^red  at  the  International  Ut*gis- 
try,  Ut*rne,  Switzerland,  pursuant  to  the  international  agreement  of 
April  14,  181U,  and  prior  to  the  mutual  exchange  of  ratifications  of 
the  treaty  of  peace  hetween  Spain  and  the  Urtited  States, 

The  total  numher  of  tnide-marks  registered  in  said  international 
registry  up  to  October  31, 1898,  was  1,(545.  (See  report  of  M,  Morel, 
direiior.  etc,  for  1898.) 

That  the  Se(*retary  of  War  may  he  fully  advised  in  regard  to  this 
matter,  atti^ntion  is  direeted  to  the  fact  tliat  the  order  known  a^^  '^Cir- 
cuhir  No.  V2,  Division  of  Customs  and  Insular  Atlairs,  War  Depart- 
ment/' was  prepared  in  tlie  D^'partnnnit  of  the  Interitn",  and  the  con- 
strnetion  thereof,  under  which  its  ])ro visions  have  heen  enforeed  hy  the 
military  governments,  was  originally  given  hy  the  Department  of  the 
Intrriijrand  snhsiHpiently  arttnl  ui)(in  hy  the  War  Drpartnitrnt. 

The  question  as  to  what  extent  and  in  w^hat  manner  the  military  gov* 
ornments  would  atford  protection  t*)  tracle-marks  was  first  present^ 
to  the  War  Departnn^nt  in  March,  lS*MK  at  wdiich  time  a  cin-ular  was 
prepared  in  the  Division  of  Customs  ami  Insular  Alfairs.  Prior  to  its 
idoption  it  was  ref tarred  to  the  (.'omiuissioner  of  the  I'nited  States 
Patent  OtKce,  who  snhinitted  tirst  t^ertain  anumdnients  and  suhsc- 
qnently  a  draft  of  an  entire  order,  whit^h  was  adopt^Hl  hy  this  Depart- 
ment and  prtjuuilgated  as  said  (*ircular  Nt*.  12,  April  IL  lst**L  (See 
h4ters  from  Connuissioner  of  Patents  dated  April  1  and  April  UK  lS*llt,) 

Suhsecjuently  a  h'tt<*r  was  reeeived  hy  the  War  Department  from 
M.  Morel,  director,  etc.*  in  w^hich  appears  the  following: 

2,  The  tiling:  markB  in  these  onlonieF:  May  this  U^  operatfMl  4ireHly  m  virtue  of 
tlie  ilm  ree  of  Alienist  !H,  \HM,  fnr  Cuba  iiri*l  I'nrto  RiiN»,  iind  thflti.f  <>i'tol»*-i  1^,  ISHS, 
for  the  Philipniat^V  Or,  alsi»,  is  iht!  iiie1h<Ml  i>t  iirtKvdare  iiiiliraUHl  in  «aiil  rirmlar 
No.  12  the  only  one  U*  which  Joret^jn  pnjpriet<irB  liave  recourse? 
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In  th<^  iri.st!nH'c  uTiflor  ronsidcnitiuri,  if  tlu*  (irr'riitiii  Gtvvi'rnmenf 
m^werLs  tht^  ri<^^ht  of  uiu'cvstricted  trade  in  tbt?  Sulu  IsIaiuLs  iis  a  ritjht 
brlou^iiig  Ui  iti  Hovereij^nty,  the  controverny  rise^  tci  tbe  dijjfiiity  of 
iiiternatioiiiil  I'elutioiis  sustiiined  by  the  sovt'rrijjfnty  of  the  ITnited 
States  with  the  sovereit^^nty  of  liermany,  aud  addres.'ses  it^tdf  to  tlie 
Federal  (fovernineiit,  and  should  bo  dealt  with  by  that  hraneh  of  the 
Fedend  (ttjvernrnent  to  wljirh  our  foivii^^ii  relations  are  eoiumitted^ 

If  this  view  iseorreet,  it  would  seem  that  the  serviee  ineuuilient  upon 
the  War  De|mrtment  is  to  furnish  all  faetn  and  information  relatini,^ 
to  the  quest i!>n  to  the  State  Depaitment  for  its  use  in  eonduetiug  the 
tie*,mtiutiou. 

The  United  States  l^eing:  en^ai^ed  in  suppressinff  an  armed  insurrec- 
tion iu  a  piulionof  the  Fliilippiiu^  Arrhipelii*^oof  i^i^iy  aeeess  from  the 
Sulu  Isltuuls,  must  irf  neeessity  eonsidei"  aiiy  ijuestiou  adeetintr  the 
military  situation  as  pummount  ttj  all  questions  of  personal  rigid  po8- 
Hcssed  by  an  individual  ni-  a  imtit^n.  If  then*  t*xists  a  military  neees- 
sity for  elosin];^  tlie  ports  of  the  Sidu  Islands,  or  any  id'  them,  to  eom- 
meree,  it  i^  ineumbeiit  upou  the  United  Stat4^sdiplomatie  eorps  as  well 
as  the  army  eorps  to  provide  for  sneli  netH*ssity. 

If  the  elaiui  now  advanced,  su[jposedly  in  behalf  of  the  Imi>crial 
Govenmient  of  (iermany,  1h*  well  founded,  it  may  be  advisable  to 
invoke  the  eun»ity  uf  nations  by  requi'slin^j  <  fermany  U*  forej^^o  urging 
said  eomplaint  at  this  jiuieture*  Arj  appt^d  to  ihi^  rtmiiff/  of  nations 
made  by  a  war  department  or  a  military  government  would  be  incon* 
gruous,  at  least. 

Whether  or  not  there  exists  a  military  necessity  for  maintaining  the 
existing  regulations  of  trade  with  the  Sulu  Islands  is  a  nuitter  to  be 
determined  hy  the  Secretary  of  War,  up(5n  his  kmnvliHige  of  existing 
eonditiorjs,  and  is  outside  of  the  piu  view  of  this  report. 

For  the  convenient  use  of  the  Secretary  of  War  the  following  fact.*' 
are  set  forth: 

The  [jorts  of  the  Sulu  Archii>elago,  with  oth(*rs  of  the  Philippine 
Islands,  exi'epting  Manila,  Uoilo,  (Vbti,  and  liiieolod,  were  closed  to 
foreign  commerce  l»y  the  following  order  issued  by  Admiral  Dewey 
in  May,  189^: 

By  the  diivi'tirin  uf  thi*  C(*niniandt'r  in  vU'wi  rtiiie4  Stnti'H  mival  fun  t*  uij  tbe 
A^ititif  St^uiuii:  All  tni<it!  with  tlit*  rhilijijiiiifs  i(4  |»rubjt»iti"(l,  i'xri*[*l  Hithiu  tlie 
(M*rtrt  i»f  Matiilu,  Iloiln,  Cebu^  and  l^itukHl.  Sliijj^  ure  ljerel»y  uunied  lo  go 
fKiwticre  elf^'  in  the  IMiihppjnes. 

The  attention  of  the  Seeretary  is  also  invited  to  tlu^  statement  of 
facts  c< in taintnl  in  the  following  copy  of  a  conununicatitJU  from  Rear* 
Admiral  George  C  Kemey,  coimrjander  in  chief,  United  States  naval 
foree  on  Asiatic  Station,  addressed  to  the  Seeretary  of  the  Navy: 

Ofpke  of  the  Commander  in  Chief, 
TT.vrTKD  Statbb  Naval  Forck  on  Asiatic  S^rATiox,  Flagship  Bwooklttn, 

CtinU\  R  L,  Jnne  14,  1900, 
Sib:  Referring  to  the  Departnii?5t'fl  telejErrain  of  the  12th  iiintant,  iiitjiiiruig  **  J 
Adanral,  alxiut  May,  1899,  prohibit  traile  in  the  Fhilippiues  except  with  porta  of 
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Manila,  Iloilo,  C-clni,  anil  Bai'<iVHl?    *    *    *     1  have  the  linnnr  ti»  anqilify  lirn*  my 
lelt^gniphir  reply  <if  the  l^^tlj  instant,  which  was: 

*'Fill^H  ahow  that  Atluiinil  iu  May,  ninHty-niiit%  furl m* it*  all  tnnk*  fiot  in  Arnerk-an 
jMJw*i*t4i<ion,  e^jiedally  in  tin-  iyluti<l^t  Sunuir,  Leyte,  and  Cvht'i.  Vi"^^st'iH  foiimi  in 
ini*ntvent  |w>rt.s  with  re^nkir  rleamueeH  jHevinni^ly  ^iant*'d  hy  AiniTieari  authorities, 
ortlehfi!  h*cea*^'  loa*lin^  or  ^li^4^  lian^iii;*  ami  ♦le^nirt  iitime«liately.'* 

2.  QaotiiJ^  from  the  ]Kqn3rs  on  lile,  April  24,  1S|»U,  tiie  commaiitler  in  eliief  WTuiv 
to  the  military  ijovenior: 

'**  *  *  I  am  now  trying  to  j^rcvent  all  .Hiipplies  n/arhinj;  the  iiinnnt^entin  from 
Manila,  atul  have  several  shijK**  arid  lK»at«  enj^iHrecl  lireakin^  up  that  trade. 

'*!  hoiM^  that  no  nhififl  are  l»eiii|;  cleareil  from  this  |Mjrt  for  \Htris  in  the  Hoiith  not 
in  our  tM>KfiesHioii,  as  all  the  infonnatir»u  maken  it  eonelui^ive  to  tny  min«l  that  lln^y 
are  an  aid  to  the  iiir<tir|^**nti^  hoth  in  ntijiplit^  and  information.  I  intend  toiloevery- 
thiiiR  in  my  [xiwer  to  l»reak  up  tliiti  trade.'*     *    *     » 

And  on  May  7,  1H9M: 

i*^  *  *  I  iiiiLst  ki)2am  remind  yon  of  the  ilamii;;e  done  to  our  clause  hy  the  cajv 
tain*t  of  the  ]mrtii  of  Iloilo  and  Cebu  elearin^'  \e«seli*  Utr  ]K»rt8  in  the  fM>e»ew«iion  of 
the  itisurjjenta.  The  captaius  of  the  vesseb  on  patrol  duty  are  cotistantly  hnn^dni? 
tu  my  attention  Uie  diliieulty  of  stopping  tratlii^  l:ietwoen  insurgent  fiorte  while  Ibie 
practice  continuea. 

**If  we  are  to  t^ee  the  end  of  this  stm|L!;^tle  during  our  lifetimen,  I  can  not  nr^^e  Um 
strongly  that  orderw  l>e  ^Mveri  to  clear  no  vessels  except  ln*t\veen  jiort.s  in  fiur  [Mj^ses- 
sion,  SB  I  aru  convimed  that  nearly  every  one  of  the  vest-els  eii^Jged  in  trade  with 
iii£iin>;ent  [Kjrtit  i:^  carryiuir  aiil  and  ei>infort  to  the  enemy* 

"*  *  *  In  the  aieantime  I  nhall  ciintimie  lo  do  everythijif^  in  my  power  to 
break  up  all  t'ommuniiatiun  between  the  inMur^;entj*  liy  water."     *     *     * 

3.  May  U  the  cotrmiander  in  chief  telegraphed  to  llie  ihslint  at  Iloilo: 
**  Return  to  Sainar  and  prevent  all  tnnle,'* 

And  May  14: 

*'Coni!:ratnlalionH  on  your  gorMi  work,  Kxternl  it  to  Ley le  and  Cebu,  Military 
jyovernor  has  given  ordern  not  tt>  clear  ve«*i4!^  to  any  pirt  riui  in  our  |>o.«f4e^ii>n. 
Turn  t>ri/.e.s  ami  prlsijnenj  over  to  t?iK^rry.  The  iiriztiH  should  lit?  secured  in  the  river. 
Let  the  crew  go.*^ 

4.  May  17  the  L^iimmandinti  iilficerof  the  Ytttkiwrn  lelegrai>hetj  the  ci*mnmnder 
in  cldef»  evidently  referring  to  the  ti4egramK  juHt  <|'ioted: 

*'  I  understand  fn»m  vtair  telegrams  to  Very  thai  all  trade  in  to  \k'  previiited  with 
portjs  in  Saniar,  Leyte,  awl  Celiu  not  in  our  [>n»j<'swon,  and  tliat  vt^fi^'lH!  whirli  may 
la*foinid  in  such  port>?with  regular  clearan»^*«  i»revionsly  granted  by  onr  aiithoritiefl 
are  to  lie  onleriAl  in  cea*^^  loading  or  discharging  and  depart,  Dti  thetn*'  instructionH 
extend  to  all  Pliilippine  jwirts  not  in  our  poss^^^sion,  loid  are  they  U*  l>e  ghen  to 
cniL-erts  m  1 1  i  n  g  h  e  re? ' ' 

Hirt  iiiiderwtanding  of  the  roiTOminder  incldef^H  orden^  wai?c<aifirmed  tlichiinie  day 
aH  follows: 

*Vt?jierry,  Iloilo.  Your  interpretatiiKii  of  tirdery  ri*gnriiing  t*liittping  is  correeL 
Give  orders  to  other  ves>*els.     Cintrfr^fon  will  leave  to-ia*»rrow  or  next  day  Utr  Iloilo. 

(Sig,)     Dewky." 

And  thcrenjMin  llie  eonuiianiling  4»ltieer  of  the  Vftrkifjivn^  iis  Beuior  otficer  prei*ent 
at  Iloilo,  iaHiRMJ  the  following  iiistrncti*inH,  dated  May  17,  IS\B: 

**(i)  In  a<'eordanee  with  leh^'nipldc  iliaMlions  of  tlie  commander  in  chief,  datt^l 
May  17,  1891>,  the  eomnianding  idHcers  of  vessels  will  be  governed  hy  the  follow ing 
iuHtrnclions: 

**(!?)  All  trade  with  Philipjrine  pirt^  oot  in  the  jHjsseaaion  of  the  Cnite<l  State« 
authorities  ie  t*>  be  jirevetitctl,  particularly  with  ^uch  fxjrta  in  the  lalanda  of  l^ainar, 
Leyte,  and  Cebu. 
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**  (3)  Should  any  vessels  be  found  in  ports  which  are  in  the  possession  of  the  insur- 
gents with  regular  clearances  heretofore  granted  by  the  Unitetl  States  authorities 
they  will  be  ordered  to  cease  loading  or  discharging  inunediately  and  depart." 

5.  The  foregoing  extracts  api>ear  to  be  the  most  [x^rtinent  of  all  niattei  on  file.  A 
telegram  of  May  18  from  the  commander  in  chief  to  the  commanding  officer  of  the 
Yorktoaii  may  be  included: 

"Vessels  allowed  to  clear  for  ports  in  our  ijossession;  commanding  officers  use 
discretion." 

As  alsf>  part  of  a  letter,  dated  May  26,  from  Captain  Barker,  as  commander  in  chief 
on  the  station,  to  the  commanding  officrer  of  the  Princeton: 

***  *  *  2.  Your  observations  \i\yon  the  desirability  of  keeping  up  a  strict  bhxjk- 
ade  expresses  exactly  my  own  views,  and  Admiral  Dewey  was  of  the  same  mind. 

**3.  Orders  to  enforc*e  a  strict  blockade  of  ports  in  ixjssession  of  the  insurgents 
were  given  some  tim^  ago." 

A  number  of  paiiers  in  the  files  overhauknl  in  the  seanrh  for  the  information  here 
furnished  indicate  that  commanding  officers  often  acted  under  oral  instructions  only, 
of  which  there  is  no  record  here. 

Very  respectfully,  Gko.  C.  Remey, 

Rear-Admirdl,  United  States  Navi/j  Commander  in  Chief. 

The  Secretaby  of  the  Navy, 

Navij  Department,  Washington,  D.  C,  {Bureau  of  Navigation), 

The  order  issued  by  Admiml  Dewey  has  been  continued  in  force  by 
the  Counnander  in  Chief  of  the  Army  and  Navy  of  the  United  States, 
presumably  from  continued  necessity,  and  certainly  by  the  exercise  of 
powers  not  subject  to  question  by  the  subordinate  depaitnients  of 
this  Government. 

Certain  modifications  of  this  order  have  been  made  authorizinjr 
coastwise  tmde  with  certain  ports  of  the  islands.  Pnvsumably,  these 
orders  grant  the  largest  liberty  of  trade  permitted  by  existing  military 
necessities.     Said  orders  are  as  follows: 

General  Orders,  )  Office  of  the  United  States  Military 

\  Governor   in   the  Philii'imnk  Islands, 

No.  m.  )  Manila,  I\  /.,  March  JO,  1900. 

For  the  immediate  relief  of  the  native  inhabitants  of  the  Jolo  An  Iiiiu'laj^o,  who 
have  heretofore  l)een  granted  free  tra<le  j)rivileKesainl  who  it  is  reportiMi  have  suffered 
materially  during  the  iwist  year  from  loss  of  cattle  an<l  aconse<iiUMit  niiniininn  supply 
of  native  f(M)d  products,  the.pr(»scril>ed  customs  dues  on  the  importation  of  cattle, 
articles  of  f<KKl,  i)etroleum,  tobacco,  matches,  clothing  and  articles  for  use  in  the  man- 
ufacture of  the  same,  sewing  machines,  agricultural  implements  and  machinery  for 
use  in  prepairing  products  of  the  soil  for  home  consum[)tion  or  export,  are  susiH*n(U'<l 
until  l)e<'eml)er  .'51  next,  providi'd  such  articles  of  consumption,  tra<le,  or  merchan- 
dise are  (jwued,  imjK)rted,  and  liandUnl  by  the  native  inhal>itant.<  of  the  islands,  ami 
that  all  business  connecte<l  therewith  in  the  islands  is  conducted  by  and  between 
these  inhabitants.  The  Moro  inhabitants  of  the  islands  will  also  be  permitted  during 
the  present  year  to  export  free  of  duty  all  products  of  the  soil— they  l>eing  solely 
concerned  in  person  and  interest  in  handling  and  shipping  tlu*  same. 

The  present  existing  provisional  customs  tariff  and  regulations  will  riMuain  in  force 
in  that  archii>elago  in  all  cases  of  importation  or  exportation  in  vvliicb  other  than 
natives  are  in  any  wise  intereste<l,  whether  as  principals  or  agents. 

hy  command  of  Major-General  Otis  : 

M.     ItARHKK, 

Amdanl  Adjutant-iJeneral. 
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y  iUiVFAlS*\H    IN    THE    riTILIPPlNK    ImLAVDS, 

No.  73.  J  Mnmht,  l\  A.  Ikei-mher  m,  1S99. 

L  Tra<leaml  loiiiinen  ial  iiilen'oun^^  wilh  the  iw>rt>«  of  t!ie  Sulu  Ar-clii|»elap>,  with 
tho«e  of  ZimilxMiTi^,  Cotalmto,  and  l>avtio,  of  the  Inlanc!  of  Mimlaiiao,  and  with  the 
inlantl  of  Busilan  will  lir  rt^c^'tahlisbod  njion  ttie  rweipt  of  this  iinier  at  thr  variouH 
port><  affert*'*h  thr  same  to  Ik'  iiro^eciitecl  oinli^r  the  oiHtom,H  regohitioni^  inlopie  I  aritl 
l»n'vailiFi^  in  otlier  st^tiiMiH  of  \\w  rbili|>|nnt'H. 

The  [Mvrl>*  of  /4iiiilM4in«;at  Min4aiiai>,  .T<ili'\  i>i|aM"l  of  .T<>lo,  and  J*iasi»i,  islaml  of  Hiaasif 
are  derlatx'"!  to  l»e  H|«n  |>ortJ^  for  the  lime  hein^  and  will  re<-eive  tlu^  iieeessiiry  efiiiijH 
ment.  The  t-ommantliii^'  jieiienil  of  tlie  dintriet  of  Mindanao  iuu\  Jnin  will  denitynate 
and  appoint  eollertnr?^ancl  in!<[H^eti>i>of  riir«toni.s  nnhjei  I  to  the  approvid  of  thit*  oftiee, 
and  vvilJ  caiiHe  lo  U'  detailed  *ineh  assislantif*  as  may  W  neet^wiary.  At  jKjrtsi  where 
the  Herviees  of  raptains  u\  \yoT\n  art*  deinanthnl  the  same  otheers  will  jHTfomi  the 
duties  of  tKilh  enlleetors  of  I'liHtoim*  and  port  ea[»laini^.  The  treantirer  of  the  ii<landH, 
thec'olh»et4ii>  of  eiL^tntn*!,  an<i  the  ea[*taiij  of  the  fM>rt  of  Manila  will  j^npply  the  vari- 
ous ortieer^  a  pywiirded  with  all  onlers,  eirenlan<f,  lHw>ki*»  Idanks,  anti  iiiHtrnetionH  nec- 
essary to  ^iiide  them  in  llie  performanee  of  tht'ir  dutit*H,  • 

fl.  The  eommandin^  iftMiend  of  the  ilistrirtof  Mindana<>  an^l  .h>lo  wdl  app^dnt, 
md>jer't  to  the  approval  *d  thi^  oHiee,  rolle<t<>n^  of  internal  revtHin**  for  \\w  various 
more  rnj|M*rtant  town?*  and  di^ilHits  within  hin  ernnmand.  The  enlle^-torof  internal 
revi'niie  at  Majjila  w  ill  fnrni.Hli  upon  aj>piieation  all  iHioki?,  Idanks,  rireidarH,  ortler^ 
and  instmetion«,  and  l^lank  tx^lula!*  re<niir«?d  by  them  to  execute  the  lalM)ra  of  tbdr 
olliee. 

By  eommanfl  of  Major-*  ienrml  Otis: 

Thomas  M.  Barry, 
A»}^i^ttui  .Utjnttttit'fit^ifral. 

The  Siilu  Isliiiitls  arc  now  suhjert  to  milit^iry  oct'iipiitioii,  uml  tho 
uffsiirN  of  eiv  il  or*>veniTiM^iit  iiro  (^oiidiic'ted  by  ii  niilitiiiT  *fovorrritieiit, 
Uet.'u inlriie;  tlio  linthority  of  a  rnilituiy  ^nvonuiiojit  t*)  re^itlate  tfado 
with  tho  inhahitimt-H  of  torritfjry  sLihjeet  to  its  juri.sdii'tion^  liirkhituer 
says  (MilitHiy  Uovci^nmont  and  Martial  Ia\\\\  p.  204): 

(hie  of  tlje  tuost  important  ineident^*^  fd  military  government  is  the  rejjulntion  of 
Iniile  witli  the  Hub]itiiafeil  di*<triet.  The  rtei'upyini;  ftate  hiif*  an  iinipieHliMiif*l  Hiflit 
tit  re^ihite  eommerrial  intereom>H"  with  rornrpiered  territory.  It  may  U*  abs<dtilely 
pndiibited,  or  |KTTiiitted  to  \m  nnrestn('t«*d,  or  .m(u>|i  limitatimiK  may  l>e  im|Mt8tHl 
thertH>n  an  either  poliry  (>r  a  [iroper  attentiiui  In  mihiary  meilsur^'^^  may  jut^tify. 
Wliile  the  virtor  niainlaiiiH  evehiHive  ]»oKm*HHioti  of  tbt*  terrilory  bin  litle  is  valid. 
Tberefitre  the  eitizeiis=  r»f  no  rtther  nation  liavea  rijjbt  to  enter  it  without  the  |ii*r- 
miBKion  of  ttie  iloniinant  j>i*wer  Mueh  less  ean  they  elaim  an  nnrestriii*'<l  ri^rhl  to 
trade  therein. 

In  Flemings  v.  Fapfc,  U  How.,  fpl5,  the  United  St^ites  Supreme  <'ciiirt 
say: 

It  19  true  tliat,  wdien  Tam]*irn  had  In-en  f^ubjupale<l,  ntlu^r  nations  were  bound  to 
regard  the  nam  try,  while  our  pofi.M4*ssions  <"ontinued,  a.^  the  territory  of  the  Ihiiteil 
ytat**?*,  and  to  n*s[xvt  it  a-y  s^ur-b*  ♦  *  *  The  eitizenn  of  no  other  nation,  t!iere- 
fore,  Imd  a  ri^dit  Ut  enter  it  withmit  the  {>ermi8eion  of  the  Aaieriean  authorities,  nor 
to  bold  interenur^e  with  its  iidiahitants  nor  to  trade  with  them. 

(8ee  alstJ^  Amerit^an  IiiKtmetiona  to  Arniies*  in  the  Field,  sec.  5,  rliUiHe  1 ;  Blunls<  lib 
1,  sec.  8 J  Miuinm^,  p.  107.) 
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In  pa?win<r  iip^>n  the  r|uo?ition  of  militanr  nf^^essitv.  the  Secretary  of 
War  will  proliably  desire  to  know  to  what  extent,  if  any,  adequate 
provuion  for  .^uch  a  n'rrreHsity  would  infringe  upon  the  actual  rights  of 
(jrermany  under  the  prot^M-ols  to  which  the  aln^la.s*<idor  refen*. 

The  attention  of  the  .Se<-retary  Is  respei-tfully  dire*-ted  to  declaration 
1  of  the  later  of  these  protrnrols.  date<l  March  7.  l.S<5: 

1.  Tfwf  ^^fowmffi^nt?*  of  <  ir'nimri y  ami  of  (rreat  Britain  iv<*»>zni2e  the -soverei^mty 
fA  Sfiain  ov^-r  thi-  pla^f>*  a^-tiially  r>iTiipiei!.  a.«  well  a«  thtr«e  whi«-h  aiv  n*»t  yc^  so. 
of  the  Suin  \rv.U\]tfr\2Le*t  (Join},  whereof  the  limit?*  are  '^ahll«he»l  hy  article  2. 

The  c^m.sideration  of  thi.s  recognition  of  sovereignty  is  >et  forth  in 
declaration  /5  of  said  protoirol  as  follows: 

The  Kfianiyh  iiovemment  alamlonfi,  in  favor  of  or  towanl  the  British  <  vovemment, 
all  prrtenwj*  of  jwn'ereij^ty  on  the  territories  of  theer>ntinent  of  Bom«:^>  which  belong 
Uf  or  liave  Ijelonjpwl  in  the  |«w»t  Uf  the  Sultan  of  Snlii  i  Jrilo».  incliKlini;  the  islamic  of 
Balani^ian^n,  Bani;uey,and  Malawaii^as  well  a«all  th«je<eislan«b«  inHii<Je<l  in  a  super- 
fiHf'H  of  thrffe  rnantime  U*a$nK«  along$n<le  the  ('oai't,  an«l  make  part  of  the  territories 
a<]niinifftererl  by  the  Britinh  North  Borneo  Conijiany. 

The  question  of  sovereignty'  being  thus  determined,  Spain,  in  the 
exercise  of  sovereignty'  over  said  territory,  gsive  the  following  "  pledge  '^ 
(declaration  4): 

The  SfianiHh  i^Jovemment  ple<ljre  themselves  to  enforre  in  the  archipelago  of  Sulu 
(JoI«>)  the  Htipnlatirms  (Yjntaine<l  in  the  articles  1, 2,  3  of  the  protocol  signe<iat  Ma<1rid 
on  the  nth  of  March,  1877. 

By  HJiid  article  1  of  declaration  4,  Spain  granted  the  right  of  trade 
and  direct  tratlic  with  the  archij^elago,  and  the  right  of  fishing  in  the 
waters  thereof,  to  the  ''vessels  of  the  sul)jects  of  (treat  Britain  and 
(jierniany  and  of  the  other  jwwers  *  *  *  irJfhfuit  pt\)u4lire  to  the 
rlfjhfM  rrcoffiiizfti  fn  SjKUh  l)y  the  present  protocol.'" 

The  '*  rights"  recogiiizcnl  by  said  protocol  were  those  constituting  sov- 
ereignty. The  privileges  of  trade  and  fishing  sc  stipulated  were  to  be 
exercised  "according  to  the  following  dechi  nit  ions/'  By  article  2  of 
declaration  4  it  wit'^  stipulated  that  in  future  the  vessels  or  the  subjects 
of  (ireat  Britain,  (jrermany,  and  other  powers  might  engage  in  tnide 
'^from  one  jx>int  to  another  point  of  the  sjiid  archipelago,  or  from  that 
archi|M»lago  to  any  other  part  of  the  world,'"  without  calling,  l)efore  or 
aft4»r,  at  som<'  designated  point,  or  paying  any  taxes  or  securing  permis- 
sion to  trade  from  the  authorities  of  Spain. 

It  was  stipulated  in  said  article — 

that  th(^  SpaniHli  authorities  will  not  interfere  in  any  manner  nor  under  any  pretext 
with  tlu"  free  iin|M>rtati(»n  and  exportation  of  merchandise  of  <'vcry  description  with- 
out ex<'eptiou,  rcm^rvin^  the  jKiints  (xu'upitHl  and  in  the  limits  of  declaration  3. 
(Declaration  :>  n*latcH  to  Borne<)  and  ailjacent  islands,  to  which  Spain  released  its 
claiinH  of  sovereignty. ) 

It  was  further  stipulat^ul  in  said  aiticle  2  of  declaration  4 — 

that  on  all  jHtiulH  not  artnalhf  omipied  hij  Spain,  neither  the  vc^ssels,  nor  tlie  subjects 
hereal)ove  mentioniHl,  nor  the  ^oo<ls,  will  \h\  subject  to  tax<»s,  duties,  or  payment  of 
any  mjrt,  nor  will  tlwy  Ite  subject  to  regulations,  sanitary  or  otherwise. 
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Artidr'  ^'^S  of  doclaratioii  t  irrnvidos  us  follow.Si: 

3.  In  thf^ ptaf'r:<  (jcatpu'd  htf  Spftin  hi  the  nrrhiptituff  of  Saift  {Mn)  Ihr  Spnnhh  G<m^ 
ffnttiriU  wiii  hr  at  Hbcrtif  to  I'Mablijih  kuen^  sanltanf  or  other  rrijukilioit^  (hiring  the  Lime 
of  the  atiiinl  mruymtiou  of  the  said  plniM^,  But,  on  the  other  Hi<h%  Sjtain  plcsistee 
herself  to  k«^H*ii  the  t^HtHblirthiin'Tib^  and  the  Htiiff  necei^jsary  according  to  the  wiuit«*  of 
tnide  iind  for  the  iitrryin^  ont  nf  tlie  refruhitionH. 

It  iw  novertheloi!<s  expreswiy  ondersto<>d,  and  the  Spanish  Government  bein^  on  ita 
I>art  <h^teniunt»<i  to  not  intri>tlt»w  rt^tnetive  rejiulaHons  to  the  ocH^iipieil  platv**,  takesa 
wiliin«rly  the  t>h'd^re  that  no  taxation^  no  dntiei^,  will  Ik-  introdniH*<l  in  th****f  oiTUpied 
t»liwet*  tritirft  irifl  t^'  hafrur  than  thorn*  Jlvrd  fnf  the  SfMtnhh  tftrtff  ftr  hfj  trmtirs  or  ajjiveu- 
tiofift  iMiirtru  SfHiin  mttt  itfhn'  juni'^'rs. 

TIn*  Spitnisli  <ifiv(*nimeiit  will  not  pnt  in  for*!e  exceptional  lepriplation  toward  the 
tradr  or  tin*  nnhjeet.H  of  lireiit  Untiiirr,  (teriimny,  or  any  other  [xtwer. 

Iji  <^ise  S[*;iiii  nhtinld  u'iniilly  oernpy  olher  phirif*'  in  the  arehi[Mda^o  of  Suhi  in 
mainUiinifiy:  administration  and  ntaff  m^'e?JHiiry  to  the  wantt<  of  tradi%  ttn*  tfovorn- 
nieriti^  of  Great  Britain  and  Germany  will  not  raise  objet'tioni*  to  the  ai>plk'iitioii  uf 
the  aarne  reKtilationw  stipulated  for  the  phwe>?  aetiially  <K'CU]»ie*L 

Tht^  articd*?  further  prrjvides  that  notice  tjf  the  oeeitpation  of  tiddi- 
tiousil  [loints,  uatj  the  enforcement  of  tiirilf  duties  and  nn'tilations 
therein,  Hhould  be  tjivcn  txi  the  (Tovernnients  of  Great  Britnit^  and 
Germany,  and  jilso  |>iibtished  in  the  newspapei^t  of  Madrid  and  Manihi 
for  the  infoftiisitinn  of  the  pitldie  anrl  trsuh?. 

After  reailin^  tfiis  protx)r<djt  isilitiiciilt  to  a^reo  with  the  i^tatement 
made  by  the  German  amba.s.sKhjr  that — 

l*fith  atrreemt^tdH  rlejiHy  sfiow  that  notwitbi*t;nvdin^'  tier  Ireaty  with  the  Snltan  of 
Siiln  S|iaiii  tlid  lu^t  jieiphre  f»overei<rnty  over  the  arehijM_*la^*i,  nr  in  any  inent  that 
Ktieb  soverei^riitv  w:i8  not  re(Niy:ni/>ed  iind  interfiatlonally  entubiwhed.  {  n«K".  ?»  pp. 
2-3.) 

It  i.s  also  diffieidt  to  eonsider  the  stipulations  of  said  declaration  4 
as  ei^eatintf  or  I't^eot^nizitiyf  limitations  on  the  sovei^ei^^rnty  of  Spain  iti 
the  Sulu  arrhip<da|,^*»  of  oilier  or  different  character  than  arts*'  from 
ordinary  treaties  reirardino^  coin mcree. 

Kespi'rtintr  siieli  tri'sities,  the  attention  of  the  Secretary  is  invited  to 
the  follciwtn*^'-. 

Hall  on  Intr'naitionsil  Law  sa\*s  (4  ed,,  i^ce.  27,  p.  98): 

I'hns  tn^iUJe**  of  allianre,  of  jjiiaranty,  or  of  romm^Tcr  are  not  landing  oiM^m  a  new 
fitiile  foniii*d  l»y  set>aration. 

Th<»  sante  tide  is  ayiplitHl  in  territf)rv  (*eded  to  another  state  as  w^here 
the  territ*>ry  sejmrated  Ixvomes  an  indeixnident  state.     (Id,,  p.  liH.) 
Hal  leek  on  International  Liiw  says  (3d  ed, ,  vol.  i,  chap.  8,  sec,  35): 

Itiit  the  oltbt^lionn  of  treaties,  even  where  some  of  their  Htiinilationp  are,  in  their 
terma,  i>erjK'tnal.  e\|Hrt*  in  i^a«*  either  of  the  eontraeting  jmrtJe^  Ioj^-h  it«  existence 
a^  an  inde|H'ndent  Ktate.  nr  in  eane  it.H  internal  i-on^titiition  in  so  rlmn^t^l  an  to  ren- 
der the  tn*aty  jtiapiOieiihle  to  the  n(»w  eondition  of  things. 

This  doctrine  * jri^inates  in  the  fact  that  [>ermission  to  foi^ei^-n  nations 
to  trjide  with  its  siibjt^cts  is  an  net  of  ^n-ace  on  the  part  of  the  sover- 
eignty. 
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In  th(*  eontrovf^rsr  lK?tworn  the  I^nitod  Stntos  and  ( treat  Rritatn 
with  rof<>reii(*^^  to  protertomU^  exercised  }»y  the  latter  power  over  the 
Mo8t|iiito  shore,  Lord  Clarendon  declared  that  ^*  Mexico  was  not  con- 
sidered a.s  inheritinj^  the  obligations  or  rigfats  of  Spain/'  (De  Martens. 
Nouv.  Kee.  Gen.^  vol.  2,  p.  210-il) 

In  regard  to  Mexico,  Hall  on  International  Law  says  (-ith  cd,,  p.  101): 

The  very  fatl  that  Moxiro  Kum*e<U^l  tti  all  the  t(?rrit4irjiil  rJ^lrtt'  ai  S|iftiti.  rit<1  i^ori- 
eeqneiitly  tn  full  samcroiirnly  within  the  k'Tritorynf  Ihe  li*^imbiir,  Hho\\>ith;it  itnmltl 
not  be  hm'flnwl  by  liniitiitiimp  on  sovereiuiity  to  which  Sjiain  had  ehosen  to  *'ont4t*iil. 
It  p(ift*^i^BtHi  nil  the  risjhts  a(jpertainiiic^  to  an  iriflejif  nfk*nt  j^tat4\  ili>«ent'miit*ered  fniim 
j>erw>nttl  cMnjtra*nH  i*ntt'»v<l  into  by  theSlat^^  from  whifh  it  t*a<l  ^*verf<l  it^U. 

Fmni  the  authorities  almve  quoted,  it  seems  that  the  rule  is,  that 
where  the  sovereiirnty  coothnies,  a  change  of  persons  or  instruments 
adniinisterii!<if  the  sovereij^fnty  diM's  not  chancre  the  agreement  or  obli- 
giition  to  extend  t!u*  ^race  ujjon  the  designated  *'onditions»  Hut  where 
there  is  a  i^oinpiete  change  not  only  of  officials  hut  of  sovereignty,  of 
necessity  the  agreeniiMit  ends,  for  ea<*h  sovereignty  must  exercise  its 
grace  in  acrordanct^  with  its  own  ideals,  institutions,  and  customs. 

In  his  opinion  as  to  the  claim  of  the  Manila  Railway  Company  for 
the  payment  of  subventions  by  the  United  States,  under  concessions 
granted  by  Spain,  delivered  tu  the  Secretary  of  War,  July  ^0,  llMXl, 
the  Attorney -(leneral  held  that  tlie  personal  oliligations  of  8|min 
incurred  in  the  Philippines  did  not  jmss  with  the  sovereignty,  although, 
where  the  obligation  was  incurred  for  the  continuing  use  and  benefit  of 
a  province,  a  geniTal  C(piit4il*le  oldigsition  rested  upoti  stich  j>rovinco 
to  provide  a  fail-  compensation  for  such  continued  benetit. 

In  supptirt  of  tlie  proposition  that  the  perscmal  obligations  of  Spain 
did  not[>as.s  with  the  sovereignty,  tlie  YVttorney-deneml  saj^s  (pp.  G,  7): 

Spain  is  reijanieil  by  the  law  of  nations  fm  havinj?  a  perponality  of  her  o'wn  distintit 
fnirii  that  of  tht'  jmiu^t  whirli  h!us  siu'ccn^deii  hrrin  rontntl  tif  the  ei^le^l  territory,  and 
I  ani  lint  iiware  (if  any  atithnrity  fnr  Kjiyinji;  Uvat  ftuch  \n*n**mti\  nhli^jilirmSp  either  on 
tht*  jASiH  i»f  tin*  (Jovernment  uf  Spain  or  the  other  eontnidin^  imrtie^,  l>e('oine  bind- 
ing a*^  roiitmrtiiiil  obhjnitioii!^  n]Hm  a  i^oveninieiit  wliich  inaVle  nn  t>?neli  (ironiiR'Sj  or 
ajion  the  individual  toward  a  j^overainent  to  which  he  made  Jio  i*uch  protniBee. 
Hail  j^avfl  (IiitATnational  l^aw,  i*Qt\  27): 

*'Witb  ritrbts  wbieh  have  }ie*'n  aeqnire^i  and  obi iffatione  which  have  l>een  eon- 
tnu'ted  by  the  old  .wtale  m  fx^rsonal  ri^hti*  and  oViIj^itioni^  the  new  Htate  ban  nothing 
to  do.  *  *  ♦  The  new  state,  on  the  other  lian<!,  is  an  entirely  frei^h  l^ein^.  ft 
neither  is»  nor  dfH'S  it  repre^i^jjt,  tin*  ]»erHoii  with  whom  other  ntates  have  (Contracted, 
They  may  have  no  reasun  for  ijivintr  it  the  advanta^re^'  wfiieb  have  Iwn^n  aeconle<l  to 
the  i>t'r^ii!n  with  whum  the  eontniet  wiv^  niadr,  and  it  wtmld  be  nnjnst  to  toddle  it 
with  liabilities  which  it  wonki  not  have  aceeptCHl  on  its  own  aivonnt." 

DiscHissing  whether  such  cddigations  pass  with  the  sovereignty  by 
oi^eration  of  international  law,  the  Attorney-Ciencral  sjiys  (pp.  H,  1*); 

Nor  should  we^  "m  in*^nirin^  whether  tln^  nations  have  ronserded  to  a  rnle  of  law 
to  the  effect  that  4'ontnKb<  madi*  !>y  the  <»ld  sov«'reijfnty  for  local  iind  injjw^rial  olijeeta 
ehall  be  obligatory  as  such  upon  the  new  sovereignty,  forget  the  extraonliuary  effects 


whk'h  miisl  flf^w  from  stidi  a  law.  What  in  thorotlriit  may  iMit  tHM^mtrart*^'*!  forf 
What  ima^riabk'  .^tii»ulutinji}^  ii\ay  not  h*  iim4r?  Tt»  ai^rnH-  in  a  tri'^aty  tu  1m*  IwTmnI  by 
ai-tual  known  t'ontraclii  and  to  assent  to  a  law  at)oiit  contracts  in  ^fenenil  jire  two  dif- 
ferent thiuj^s,  t'oulil  nations  I'ommit  theiii^selves  t^^i  anything  more  embarrassing  and 
unsafe  than  a  lejpil  tililij^jition  to  earry  f>«t  8i>ei'itit'iilly  iiny  iiromiti^'s  wjmti^oever  that 
may  l»e  made  by  others  in  any  eontrart*^  Utr  itnperial  mul  ItK'ul  olijectM?  It  t*et*mw  to 
me  not,  and  that  whoever  tv^^^t/rtw  ttiat  ri:iri<»nH  have  by  eommon  etmsent  eMtabliMht'd 
mieh  a  law  nnist  fnrniwh  alumdant  and  infli^*[^utal^le  antbnrity,  wiiert-xus  a>«  I  bill  HiiyB 
(siHH!.  217),  tbin  snbjeet  ''is  uiie  U|Mm  wbieh  writer^  on  int^'rnational  law  arc  genemlly 
ungatlnfactory/^ 

In  (li.seassintij  Hio  kind  and  ehanirtor  of  obi i^tions  which  do  po-sa 
with  sovercij^nty,  i\w  Attorney-Geiieml  sayn  (p»  1*): 

Servitades  or  e«dementiif  completely  gmntett  or  established  uptm  the  rtHliHl  territory 
for  the  lienetit  «»f  a  for**i^n  nation,  have  l.KH^n  yni>|»oKeil  to  diminiali  hy  w»  mn<'li  the 
title  of  the  owner  of  the  province,  ho  that  wlien  lie  cedes  it  he  eetleH  it  snbjvrt  to  the 
Bervihid**^^.  *)n  theotiier  hand,  it  may  In*  that  tlie  owner  of  the  provhieemay  aeqnirt^ 
from  a  fnrei^ti  jwiwera  servitude  over  {oreij^n  territf»ry  for  the  i>eneiit  of  the  pntvint^e, 
in  HUeh  a  way  that  it  would  tK-eome  ap(H>nikntt  or  ajijairtenant  to  the  i>n>vuiee  and 
go  wiih  it  into  who«?r^ot»ver  hands  tin*  provinee  ijii$^bt  b*i  transferrtHb  TtiJs  P(*em^  to 
\)e  the  meaning  of  Hall  (International  I^aw,  4th  e<l.,  p.  9H)  in  apeakinir  of  the  na\i- 
^tion  ami  n-^ilation  *il  a  river.  In  nneh  a  eaj^e  the  obligation  runs  with  ttie  land, 
and  may  t»e  rejrarde^l  an  other  than  a  aiere  i>erHonal  obli^itiou. 

ThU  sug^pfests  the  inquiry:  r>id  the  Htipuhitions  regiirdin^  trade  and 
fishing  in  the  Siihi  Ai'<'hi|>el!ijT;n  c^reate  ii  jMMix^ttial  easeniont  in  fnvnr 
of  tht*  nhips  and  siihjrrts  (>f  Great  Britain,  (Terniatiy,  and  t!ie  olli(*r 
powers  whtt'h  wa8  a  HeiTitude  upon  tht^  Snlu  Island.s^  creating  an  oldi- 
g^ition  whieli  passed  with  t lie  stnt^i'eio-n ty  tliereof  ? 

Witli  r(**rurd  tosm^i  inqiiii-y  theatttMition  of  the  Secretary  is  directed 
to  tin*  ^Mishery  disput*>"  l>etwtn*n  the  United  States  and  (Ireat  Britain. 
The  definitive  treaty  of  jM^aee  between  f J reat  Britain  and  the  I'nited 
States  fl7S8)  rordained  thr-  folhiwin^  (art.  3} : 

Ir  is  a^^Ti-od  ibat  tbo  people<>f  the  Tnitinl  Statt*.^  shall  eontinuH  lo  enjoy  mnn<>leste<l 
ttu*  ri^ht  lo  takt*  IihIi  of  (>very  kind  on  the  (mmd  Uank  and  ort  all  tht'othiT  hank.H  nf 
Newfomidliind  ;  alMo  hi  thiHiulf  of  St.  Jjiwnareand  at  all  otbor  phu  I'S  iji  iIh' m  a 
when*  tbo  inhabitanls  of  Intth  eounlrie>«  used  at  any  linn*  Itrretofurt-  to  tinli;  and  als<» 
tliat  ttie  hibahilant,^  of  the  I'uited  Statet^  shall  have  Hlwrty  to  take  hsli  iff  every  kind 
on  gneh  [mrt  of  the  itiawt  of  Newfound latid  a.^*  Ikitinh  lisht'rmen  shall  iL-^e  (bat  not  to 
dry  or  eiire  the  same  on  that  island  j^  and  also  on  the  eoai^t**,  Iniy^,  and  ereeks  of  a!l 
other  of  Hifj  Britannie  >rajeMy\s  ili  ♦minion)*  in  America;  anrl  that  the  Amerii-ati  fisber* 
nu^n  shall  liavehlH»rty  to  ilry  ami  enn-  tisli  in  nny  of  the  uns<*ttItMl  Imys,  liaHH^rs,  and 
ereeki*  'if  Nova  Srntia,  Mf^dalen  Islanrls,  anit  (jibrador,  so  lon^  as  the  same  n-maiu 
nus4*tlli*d^  hut  HO  H<M»u  {Ls  tin*  sami' or  eitlh-r  of  tiiem  shall  U' netlletl  it  shall  not  l>e 
lav^ful  for  ibe  siiid  lisheniH^Ji  to  dry  or  enre  llsh  at  sneh  settlements  witlmnt  a  i*rt^ 
vinus  a;^n'<n»ent  for  that  ]^ur]«ise  with  the  inhaliitants,  proprietors,  or  p« fssi  hsi »rs  ot" 
the  ground.     (Treaties  and  C'onventioni*  of  ttie  IJint4.Nl  Stah^,  p.  377.) 

At  theeonehision  nf  the  war  of  1812  a  dispute  arose  as  tonaid  article. 
Grt^t  Britain  ct intended  that  the  proviwions  of  said  artiele  const ititted 
a  mptfatftHK  and  hidtij,^  sueh  were  abropxted  hy  the  war.  The  Tnited 
States  cut  J  tended  that  the  provi.sions  of  .said  article  cou^lvtwlsj^JiL'ia.  ^jvaia 
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(ea>«f*mf*nt  ar>;emhide),  thponjcninent  nf  wlji<'h  was  rnpi^lysuHpondc 
by  tliii  wan  Thr  Unltrd  Shitrs  furthor  contendi'd  that  Hfiid  tyrant 
waj^a  recognition  and  coiirtniiation  of  a  right  po^^se^^ed  by  it;?  inhabit- 
Hnt>  ]>i"iiir  tu  thr  treaty.  Thi^  ri^rlit  tu  fi.sh  in  ?iiiid  loriilitles  had  been 
erijtjyt'd  in  rfinmion  by  nil  the  irdialntants  of  British  ixjssessioris  in 
North  America  an  a  ri^ht  attached  to  t\w  territory,  which  right  eon- 
tiniii'd  nUai^hf'd  in  the  territnrv  after'  thi'  atT|iiisition  nf  iTid<'|>endence 
by  tliat  pHi*tinn  of  tlie  territory  whitli  biM-iow'  (lie  t'nited  Slutrs. 

I'lu*  United  StiitCM  assorted  the  riglifc  to  a  enniiuon  enjoyrnrnt  by  two 
st4ite,^> sifter sr|mntlinii,r>f  |>ro|x*rty.  irr(*s|>(*rtively  of  itslnrutioa,  which 
laid  preA  ifHisIv  1m*imi  vrijc^yt'd  in  lummum  by  tin*  siihjprts  nf  tfre  nrigi- 
nul  state;  und  denied  that  the  He|mnit.ion  of  a  new  state  from  an  oUi 
ont*  invcjlv^nl  thr  loss,  liy  the  infiiibitants  of  thi*  ntnv  sfat(^  of  eonnnnn 
riglits  of  |H'oprrty  loetitetl  in  the  tirritory  reaiaining  nnder  the  old 
sovereignty. 

(xreiit  I^ritain  insisted — 

That  thiM-hiitii  of  uii  infl*>|H'ii(lont  ^tate  to  ncriipy  ami  nm^  at  iti»  dif**THion  any  jinrt 
of  tlie  territory  *ti  another  without  rriiij(K*U!^itii>n  or  rorrt^iMmilinjir  luibjIp^Miit*  ran 
n<*t  ri>'t  1*1*  any  odn'r  f<>iJii<tati<ni  thmi  rnnvi*nti(»iial  Miimlation.  ( Kritisb  ami  For- 
eign StnU*  f*a|M^rr<,  vol,  7,  pp.  71M>7. ) 

At  the  end  of  a  long-continued  controversy,  the  Uniti?d  States  a1>an- 
doned  its  pf»sition,  ar»d  by  the  treaty  of  IS  18  aet^epted  said  rigtits  of 
fishing  as  tjcing  acipiired  by  rattfrurl  (art.  I).  (Treaties  and  (Conven- 
tions of  file  l'nit<*d  States,  p.  415*) 

Mr.  I>ana,  the  ngent  ft»r  the  Uniti>d  Stati\s,  before  the  IlaHfax  Fish- 
ery Coinniissioii  in  ISTs,  interpreti^d  said  treaty  (iSlS)  as  follows: 

T\w  moaning'  of  tho  irt'iily  is,  tliat  having  rlaimetl  tb€»  right  of  iiphmg  ap  a  right 
inherent  in  ni;*,  wv  in*  Unif^iT  rlainnMl  it  ju*  a  rijihl  wliit'h  ran  not  \n:  taken  iiwiiy  from 
ui*  Imt  at  tbL^  [Miinl  of  thi^  bayonL't.     (F*arL    I*iiiH.^n<,   North   Anienra,   No.  1,  187S, 

p.  \m,) 

The  position  taken  by  the  Unit^xl  States  in  this  controversy  is 
referred  to  in  Hall's  Internatiojml  Law  (p.  100)  as  ''the  indefensible 
American  pretension/- 

Continuing  the  investigation,  let  us  assume  that  the  obligations  rent- 
ing u|Kin  S|)nin  ereaterl  or  recognized  by  the  protocol  af  Mareh  7, 
1HK5,  passed  to  the  United  States  [>y  virtue  of  aeqniring  sovereignty 
in  the  l*hilii)pines.  It  nuist  then  be  i-onsidennl  that  an  armed  insur- 
reetitni  against  tlie  si^vrrtHgnty  of  the  Ignited  States  exists  in  territory 
adjacent  tc  the  Snbi  Islainls.  This  insurrection  involves  not  alone  the 
s(»vereignty  of  the  United  States,  but  also  the  peai*e  of  the  world  and 
the  saftiy  aoil  welfare*  of  the  ftjreign  residents  and  interests  of  the 
entire  areliijMdago. 

To  suppress  this  insuriY'etion  the  I'^nited  States  is  eoitdneting  mili- 
tary opr'ratioos  of  sueh  extent  and  eharat^ter  as  to  ecntstitute  war. 
While  so  engaged  is  it  possible  that  its  military  openttions  are  so  ham- 
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perod  hy  prior  tmdv'  irUerosts  thiit  it  ran  not  jidc^qnatoly  tlf'al  with  the 
militurv  neoessitit^s  whirli  muyaris4Vf  Surh  is  not  i\w  custoiiuiry  iisng-e 
of  war  uihI  riations.  The  trade  treaties  of  the  United  States^  then 
existinjif,  did  not  make  it  ludawfnl  ft*r  thi^  Fedeml  (rovernnic*nt  to 
l>lm'kade  the  ports  of  the  rel>el!ioiis  Stiites  durintr  <Kir  eivil  war.  Nor 
did  \\u'  Inide  treaties  of  either  ( Germany  t>r  Fninee,  in>r  hi»th  to|2fether, 
render  if  nnhiwfid  for  the  iiiilitury  fun*es  of  (ri*rniariy  (o  t^omolete  and 
maintain  Iho  jnilitary  i^nvinmnientof  l*uris  durintr  the  Franro  Prussian 
war. 

Tm*le  treaties  relate  to  the  <»onditinrjH  of  ]>eaee  and,  lik<:  the  laws  of 
{H^iee,  are  snspend**d  in  tlie  presiMie**  of  war. 

In  eoneiudini,'  his  note  to  the  Secrctiiry  of  8tjite  the  (iernum  Ain- 
Imwsador  8ay8: 

I  v^eiiturv,  mtirc^ivt^r.  to  [M>uit  nut  that  the  pinitiun  of  tho  Amerii-iin  ^(iv<^rr»iiient 
of  the  Suhi  An'hi[iekijj(*  jh  in  inanife,'^t  (iiiitnidi4'tioii  of  the  *lorlarntioi>s  mado  iji  writ- 
ing by  the  Aineririiii  eoiiiiniMsi*iners  at  the  pejui^  I'miferenee  in  ruri>  (I*eiii^  the 
jxiliiy  of  the  I'liitt^^l  Statej^  to  maintuin  in  Hn*  Philiiiitiuesaii  o|Hir  hNkif  lo  rhe  vvMri^rH 
Cfjniiuer^**?),  printetl  at  juigen  2H)  and  -IS  of  the  Anieririiri  l'on^r*'A**iontil  diMniinenl, 
an  well  aa  the  prineipk  of  the  '*ojH^n  tlinir'*  proclahned  by  Hif  *M.u'rrnneut  *vf  the 
Uniletl  States  concerning  €«»teni  Ai^ia. 

Hie  deehinitions  of  the  Ameriean  eommls.HiiMiers  relet  red  to  an*  as 
foUows: 

And  it  Iwini^  tl»e  policy  of  the  Hnited  fitatef  in  maintain  in  the  Plulii>|>inct<  an 
open  door  to  the  w<M«rs  eommeree,  the  Aiiieriran  eonninH^ioner^  are  prepanil  to 
insert  in  tbe  tn-aty  novv  in  conteniplation  ii  HtijHilation  to  thi*  effi^-t  that  for  a  term 
of  yt-arn  Spanish  ships  and  merebanfUw^  shall  1m*  admittxvl  into  the  port,**  of  the 
Philippine  Ji^landn  on  tlie  Bame  lerniH  an  Anieriean  i^hipji  ai^il  mr'rehan<lii*i".  (/Vifh 
CiinK..  ^^en.  Dm-.  No.  (i2,  jmrt  2,  p.  210,  211.) 

The  tleelanitii^n  that  the  prdii^v  of  the  I'nited  States  in  the  Phili)ipiz;e.'J  will  U-  that 
of  an  open  ih>or  to  the  world's  eomiiieree  neci^KHjirily  intpHeH  tluit  the  <»ffer  to  [>liv'e 
Spiitji«li  vt'A'^'!^  and  inerebandise  tui  tbe  Niine  footing  a-s  Aineriam  is  not  intendinl  to 
be  exi'ius'ive.  Bnt  the  offer  to  t:ive  Sj»ain  that  priviU^e  for  a  temn  of  yearn  in  in- 
tended lo  Hern  re  it  to  tier  for  a  cerfain  jK^riod  hy  Hpeeial  trwity  hitipnlatiiiii,  w  hiitever 
inijj^ht  l>e  at  any  time  the  j;eneral  jiohey  of  the  United  Stat4'><.     (Id.,  t*-  -IW/) 

For  the  purposc^sof  this  investij^ition  it  is,  prolmbly,  i^dy  neeessary 
to  rail  attention  to  the  fact  tlnit  tin*  forej^foinof  deelanitions  of  the 
Ameriean  eointnissioners  at  the  I'aris  eiMifeivurr-  rehitc*  to  the  per- 
itianent  established  eonditions  (jf  peace,  and  weiM-^  not  made  with 
referenee  to  nulitary  iieeessith^K  creat(*d  by  an  itisurreetion  not  then 
existhi^. 

The  attention  of  the  Secretary  is  directed  U>  tin?  [>r(»tiability  that  the 
(ferniai*  andwisssidor,  the  Gerinati  consul  at  Sino-apoin*,  and  (Ternian 
shippers  lahf»r  under  the  niisap[)reheiiHion  that  the  restrietii)ns  on 
trade  with  the  Sidu  Islands  itnpostsl  hy  the  military  ♦^nivernnii'nt  of 
the  Philippines  constitute  the  |H*rnianeiit  re*fuIations  and  established 
policy  of  tlie  I'nited  States  in  reirjird  thereto  atid  are  irdf  nded  to  con- 
tiuiie  after  tbe  insurrection  is  suiipresiicd.     if  1  uudcrstaudlW.xvv'iaXXK^x 
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rijtifhtlw  thrsf  ivstrii'tioris  mv  impf>s(*d  hy  tht^  military  ^orernment 
becatise,  in  tluM»piriioii  of  thv  i-oiiniiunder  o£  the  niilitinT  forcL\HongHged 
in  suppressing  the  iiisurrection,  there  i.s  u  iHjlitarv  neeessity  therefor. 
WhcTi  the  insurrection  is  over  uiid  pence  established,  the  (juestion  will 
bo  triken  up  rinew,  either  hy  CVmgress  or  such  agencies  an  Congress 
may  authorize,  or  iiy  the  niilitjiry  j^overnuient  if  such  government  is 
continued  in  rhiirge  of  civil  iilTMirs.  Whih^  the  niilihiry  government 
IH  eontiniitnl  it  is  recognized  jus  iinthorized  to  regulate  :uid  control  ?^uid 
matters;  but  it^  ordei*>i  in  regsml  thereto  are  temporary  and  ceaHe 
whnn  th<*  military  govertnnent  reasrs,  unhrss  (\>ngress  shall  continue 
them  in  force.  Pn'sunmbly  the  military  government  in  the  I'hilip- 
pines  will  not  he  continned  beyond  tin*  period  of  necf^HHity  then*for. 
The  sfjvereignty  of  the  United  States  Indng  i'stahlislicd,  rc<'ogtuzed, 
and  submitted  to  throughout  the  archipelago,  tlir  nation  will  wasr  to 
©xereiMG  itt*  war  {>i>wers  thereover  and  the  poacn*  jjH*WiM*s  will  be  exer- 
cised whenever  tht*  ^-onditions  of  p^ace  prevail. 

The  n<u"mal  condition  of  this  nation  is  that  of  pi^ace.  Measures 
intended  for  any  other  i-ondition  mast  be  considered  abiMirmal  or 
temponiry  fxpi^dients  adopti^d  to  meet  existing  emergencies,  Tnder 
the  fHiuditioas  (if  peace,  foreign  trade  with  tcrrittU'v  snbjert  to  (he 
sovereignty  of  the  United  Staten  is  to  he  authorize<i  and  regulated 
by  ('C»ngress.  Anrl  until  (\)ngress  shall  det*'rnune  \unx  such  trade 
with  the  Fhilip(»incs  shall  i*e  <TunUn"t^*d,  the  regidation  theretjf  can 
not  be  descrilied  as  '•permanent'*  nor  the  policy  of  the  United  Staten 
'M*MdanHl." 

The  military  gmernment  is  at  liberty  to  adopt  for  it^lf  a  course 
of  action  \n  hai^nuniy  witli  (he  stipulations  of  said  |>rotoeolH»  But 
shouhl  it  do  s*>,  its  ai^tioa  would  aot  be  binding  upon  the  Federal 
fTOv<^rnment  of  the  I inited  States  when  that  (fOV**rament  shall  di*al 
wHth  the  arehi|Mdago  under  conditions  nf  peace.  If  the  stipuhitions 
of  said  protcicfds  sire  adrnitte*!  to  be  ''limitations  an  thr  fee"  and 
tluMTfore  binding  upon  (he  sovereignty  of  (he  United  St^ites,  they 
ftre  deptuident  upon  Uongressional  action  for  etfectiveness*  They  are 
no  nH»re  self-o[MM'ating  than  ar^"  similar  provisions  in  treaties  entered 
int4i  hy  the  Unitinl  States  as  an  (u^igirad  party. 

The  ^'lioilisiana  purehiise"  treaty  stipuhittMl  that  for  twelve  yeai*s 
Frencti  and  Spaiush  ships  and  mt^rcljajalise  should  enter  the  ]iiU'ts  of 
the  ced<»d  ttM*ritory  on  the  same  terms  us  Anierirun  ships  !in<l  mer- 
chandise. The  **  Florida"  treaty  stipulati*d  a  sinular  ]n'ivilegp  for 
Spanish  ships  and  nierc*handise  in  tht*  penis  <»f  Florida.  These  stipu- 
lations were  rendi^nnl  et1'ecti\'i^  by  legislati^m.  (2  U.  S.  Stats.  ^  see.  8, 
p.  253;  3  U.  S.  S(ats.,  sec\  !>,  p.  <J:^iK) 

Attention  is  ratle<l  to  this  |>hast^  of  tlir  matter.  bt*r»ause  Congress 
has  always  jealously  gujirded  tlus  right.  (See  vVmials,  tirst  sess,  4th 
Cong*,   pp.   751*,   772,  94<J;   Annals,  tirst  >es8.  8th   Cong.,  debate  on 
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LtmiHiaiiu  piircb^isi';  Aiirials^  first  .so.sm.  14tli  Cong.,  36,  clebiite  on  t*ora- 
tJiennal  corneiitioii  with  Grout  Hritiiin,  IMTi;  1,  U,  3,  4,  and  5  Cong. 
GloUt%  cftH'und  sess.  4:0th  Vun^.^  dehiiU*  on  [>unv[ia.st.»  of  Aliusku.) 

If  the  coiTL^ct  theory  is  that  the  military  ^ovt'rnna^nt  o(  the  Philip- 
jiines  drrivL\s  luithority  to  rui^uhite,  restrict,  or  prohi[»it  tnidt^  with  the 
t4*rritory  suhjcrt  to  it.s  juri.sdiction  from  the  hivvs  and  usii*^^t\s  of  war, 
and  Niid  UiWb  and  iisa^ivs  permit  thu  exereitse  of  .such  authority  unre- 
st mined  hy  prior  treaty  stipulations,  it  would  ^seem  liest  to  justify  the 
action  eomiilaiued  u(  upon  that  t^i'uund  alone,  and  to  determine  the 
len^^th  of  time  ,siid  iiorts  sliuli  remain  elosed  or  under  what  conditionij 
tliey  shall  he  oi)eu*'d  fjy  tin-  same  authtu'ity*  This  course  .seeiiLs  eal- 
eulated  to  tivoid  efimplieatious  in  our  foreign  relations,  and  enal)les 
tite  State  Depai'tment  to  8tate  to  foreign  representatives  that  the 
ehisiritij  is  the  n*su!t  of  an  (jrder  of  the  military  ^''overnment  intended 
to  promote  military  ope  nit  ions,  and  when  said  miliUuy  government  ii^ 
displaeed,  the  i[uestion  as  to  whether  or  not  the  previous  treaties  in 
rei^sird  to  tnule  art^  bindin^f  upon  the  United  Stiites  will  1w  taken  up 
by  that  Di^partment  in  eonjunctiim  with  i'ungress  and  the  Exeeutive, 

If  these  views  are  <*orreet,  it  InM^omes  necessary  to  respectfully  dircet 
the  atteritioa  of  the  S'cretary  to  the  language  used  hy  Majoi-tieneral 
Otis  in  his  eouimunication  to  the  United  States  eonsnhgeneral  at  Sin- 
gaix>re,  wherein  he  apparently  fails  to  preserve  the  distinction  between 
the  military  govermnent  of  the  Philippines  (for  which  he  wan  author- 
ized to  speak)  and  the  Federal  (rovernnient  of  the  United  States  (for 
which  he  wsus  not  authorized  to  speak).     Said  language  is  as  follows: 

rnikMj  StatcH  riiaintain  tfiat  protat^ilw  1877, 1  HH.^j,  ^mntinj^  frtn,^  tni<k*  ia  Sj^ulu  Archi- 
pelagu  expirL^d  with  trdudt^r  uf  f^overeij^nty  by  Spaiii- 

And  ag!iin  Major-Gcneml  Otis  writes: 

Of  I  nurse  the  former  tnulc  protiM**ilH  Ixtweeii  Strain,  Great  Britain,  aii«l  Germany 
fall  with  Hu*  transfer  of  wnereigaty  under  tJie  late  Pans  tn?aty. 

The  language  uned  hy  Major-General  OtiH  waM  eotuniu  idea  ted  to  the 
(ienium  consul  hy  Consul-General  Moseley.  (See  eopy  of  eorrc^^pood- 
ence,  submitted  \yy  State  Dept,,  Do(*.  No.  1,  ease  S5(l.) 

Ctnisyl -General  MoMeley  also  ,sent  to  the  En^^^'lish  eolonial  N(*eretary 
at  Singajxu'e  a  copy  of  the  cable^mm  from  Alajor-Geneml  Otis  in 
wliieli  this  htn^jfita^e  api)ears.  He  forwarded  copies  of  his  eorrespond- 
enee  with  the  Entjlish  efilonial  -secretary  to  tlie  State  Departnu'iit, 
and  the  Seeretary  of  State  transmitted  said  eopie«  to  the  Secretary  of 
War.     (See  tiles"^in  ease  No.  471,  Doc.  No.  82-33.) 

The  Seeretary  of  Stiite  in  transmitting^  the  corresixindenco  l>etween 
Consul-Genera  I  Moseley  and  the  Genua  ri  eons  id  at  Singapore  stati?s 
the  imrposeof  the  reference  its  l>eing  ''for  suih  sng^restions,  if  any,  ii8 
you   may  deem  projJer,  foi"  roninmiueatiou   to  the  CotiisuUGeueraL^' 

*    *     *     (See  Doe.  No.  1,  c^e  850,) 
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Tlio  Scrretary  of  SUxtv  in  tnirisinittini,^  fopv  of  correspondence 
Uetwceti  CoiKsul'{ii'n^*ml  MascU'v  suul  ihv  En^'^llsb  culunial  stHTCtury 
of  tile  Straits  S*^ttl(ineiits  states  the  purpose  of  the  referenee  as  Imng 
''"for  yuur  infornmtiou  uiid  hk's/' 

At  the  time  tliese  refereiiees  were  iiisule  to  tliH  Department  the 
purtieiilur  iiistanees  to  which  the  eorres|Kjmleiiee  rehited  were  eaeh 
elosed.  That  is  to  say,  tlie  foreign  representatives  had  a-^ked  a  cpie^- 
tion  of  faet,  to  wit:  Were  the  ports  of  the  Siihi  Ishiiids  open,  and 
answer  was  iiiade  that  they  were  ikkL  To  this  answer  the  (Jernian 
eonsitl  made  no  reply  and  the  Eniflish  eolonial  secretary  stated  that 
he  had  referred  the  matter  to  his  home  (iovernnieut.  Naturtilly  the 
War  Department  viewed  t!ie  matter  from  the  standpoint  of  the  mili- 
tary government,  and  corisitleied  the  (piestion  of  fact  as  the  imjxjrtant 
feature.  Since  tlie  correspondence  correctly  set  foi'th  the  favt  that 
siud  ports  were  closed,  there  seemed  to  1>e  nothing  further  to  say. 
But  the  State  DejKirtment  suhsiHiUently  re(| nested  answers  to  said  hit- 
ters of  referiMJce,  and  therentmn  it  sei*med  likely  that  the  State  De|mrt- 
ment  considered  the  allet^ed  reason  for  justifyin;^  tlie  fact  as  more 
important  th:in  the  fact  itself.  Prohahly  this  appears  true  from  the 
8t{md|Kiint  of  thut  Depiirtment.  It  further  apinnirs  possihie  to  the 
writer  that  tlie  State  Depai'tment  may  take  exception  to  the  lanj^uage 
used  ]iy  Major-tJeneral  Otis  as  fiein^,' an  attempt  on  hi^s  jmrt  to  exer- 
cise the  functions  of  the  State  Department. 

It  is  quite  difficult  to  preserve  at  till  times  and  in  all  matters  the 
true  distinction  between  the  military  *^overnmcnt  of  the  Philippines 
and  the  Federal  (iovernmentof  the  United  States,  It  is  also  dilKcult 
for  the  head  of  the  military  government  to  preserve  in  speech  and 
action  the  {listinction  between  his  [losition  as  commander  of  the  United 
Statics  mihtai'v  forces  in  the  Philippines  and  that  uf  chief  exeeutivo 
of  the  military  i^fovernment  of  civil  ati'airs  in  the  Philippines,  Bur- 
dened as  Major-tieneral  Otis  was  by  the  ^^reat  multitude  of  onerous 
ilnties  re.snltint^  from  the  coniplicatr'd  situation,  it  is  not  surprising 
tliMt  in  wordini,^  or  signing  a  eahkyram  he  did  not  observe  the  aecumcy 
of  expi'cssion  ordinarily  found  in  state  documents.  Nhijor-Ueneinl 
Otis  durini,^  Ijis  administration  in  the  Philippines  usually  preserved  the 
distineti*jn  with  accuracy.  It  is  nutre  thiui  [>robablc  that  sis  hi.s  com- 
municatii*n  was  addrcsf^i%l  t«»  an  Americun  consul -^^''enera I  h*^  relaxed 
his  (d»,servam"e  of  technicalities,  presuming  his  corres|>ondent,  being 
aware  of  the  distiiu*tion,  would  preserve  it. 

The  attention  of  tin'  Secretary  is  directed  to  the  fact  thsit  while  it 
was  i>rohably  right  and  projx^r  for  the  United  States  consul -i^eneral 
at  Sinj^mpore  to  inquire  of  the  niilitary  governor  of  the  Pliilippiues 
if  the  ports  of  the  Siilu  Islantls  were  open  to  foreign  commence,  and 
for  the  military  gov*'rnor  to  state  the  Jhefy  it  does  not  follow  that 
the  consul-geneml  is  authorized  to  look  to  the  military  governor  for 
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iiiforniution  and  iiLstrui'tion  re^ardint^^  the  fixed  ixjliry  of  tlie  riiitod 
States  as  to  lis  treiity  of»lifjfMtioiis.  If  sticli  inftirumtiou  is  vt*lan- 
teertHl,  it  w*>uld  t»e  well  for  tlir  ronsid-t^iMicral  to  c'oiisid<*r  it  eoniidtMi- 
tiaK  or  fefer  it  Ut  thv  Secrotiiry  of  Stiiti%  U'fum  t!oirjuiinut'ntii»|:»f  it  to 
t\w  ropn\seiitatives  of  foreiifii  luitions  as  air  authoritative  iittoranco  of 
the  Tiiitod  Statrs  Frdeial  (fo\ frtiMieiit. 

I  do  not  wish  tt)  he  lyiderstood  as  reporting  that  the  uniiUiry 
j^overnor  of  trrritoi'v  suhjert  Ur  militiirv  oecupation  njay  not  in  any 
easo  imss  upon  or  interpn^t  stipulations  of  a  tri^aty.  Marjy  i.-asrs  arise 
where  he  uiay  do  so.  For  iostanfe,  if  an  individual  doinieiled  witinii 
or  t^fi>niint»^  into  the  territory  asserts  a  ri^lit  to  fje  exercised  therein 
under  a  treaty,  the  niiiitary  t^^uvernor  may  ih'tenniiie  if  the  exereiso  of 
Siieh  right  is  to  \w  porniitted  and  if  the  individual  possesses  it.  But 
the  tjuestion  so  presented  is  tloinestic  and  not  foi'eijjfiK  and  the  aetion 
of  the  governor  is  quasi  judirial  and  not  politiad.  In  surh  instsineivs 
he  sjx*aks  for  the  niilitury  government  of  the  Philippines  and  mA  tlie 
Federal  Goveroiuent  of  the  I'nittMl  States. 


The  views  expressed  in  the  fon^goiag  report  were  a}>proved  \ty  tlie 
Secretary  of  War. 

In  response  to  the  letter  fruni  the  8t4ite  Department,  tmtisuiitting 
the  note  from  the  iintK^rial  andiassador  of  (leniinny  at  this  capital, 
the  Secretary  of  Wur  advised  tJie  State  Department  as  follows: 

Sin:  1  luive  tht!  Iicinor  lo  HtknowliMluH  till*  n.^t"<?i|it  of  it  roniiiiiiniriitiyii  fnuii  the 
8tatr  Dt'i^itriiJHMJt,  «h*ti'(I  Au^Hif^t  15,  Um\  liiuii^initliiii^  a  i^ijiy  «if  a  note  atlclrcsi^Ml  to 
the  Se<Tt!tary  ijf  Stitlc  )*y  Ihv.  hupvrhil  (Tt-nuan  aml>a«mt*lnr  at  tint*  fajJtUil,  wherriti 
conifdaint  is  iiiadf  rt)j:aia.Ht  tin;  <inkrs*  of  tJje  military  ^ovenjim'fit  of  iUo  riiili|»i»itje 
Anliififiapit  whrrel)y  eommertial  inti*rioiir«;r  witli  tbe iiiJiabitaiitH of  tlif  Sniii  Islamla 
wa/»  at  oiu*  time  protiittitt'tl  ami  Hul>«<*i|iieally  n:'?-tni*te<l  ti>  the  jKirts  In  tJie  (mih«*w- 
sloii  of  Hie  military  foreew  of  the  United  States,  bi  wlurh  i>ort**  it  ts  fiihjeet  Ui  cer- 
tain rt"j:nlHti<aiH, 

I  note  your  statement  Itiat  yon  "ntiaH  l>e  >jla<l  U)  transmit  to  the  emUw^^y  your 
rejily  Ut  it.s  expresse^l  h^^]K'  that  the  military  ordei>i  of  wliich  e^anplaint  i«  made  wiJl 
\^M  rendndeih" 

lVt>lyiiiK  to  your  romunm illation,  1  have  tlie  hiinur  to  Hat<*  m*  follows: 

Tht!  Suhi  InlandH  tire  now  ^uhjert  to  mihtary  iieen[iatit*n.  The  riyht  of  the  mm- 
niander  of  the  otvupyiuj^  fortv  to  re^nilale  or  proliiliit  trade  with  territory  **o  otru- 
pinl  ie  one  of  the  reeo-jnized  and  weil-nu'eive*!  laws  and  uwiges  of  war  and  nations. 
{^i  lli>w.  {V,  S, ),  «ilJi;  Lieln*r'>j  IriMtrnetionH  to  Amerh-an  ArmieM  in  the  Fields  8t*i\ 
5,  rlan.^e  1;  Rhnit.s'hli,  I,  see.  H;  Mannin^t,  ji.  Iii7;  Kirktiimer,  jl  'Jtll.) 

In  addition  in  i\u*  mainti'uanee  of  militiiry  oeenjiation  of  the  Sulu  Jslantln,  theinil- 
ilary  forre**  nl  the  Ignited  States  are  eri^:^e<1  in  MU|i[>re?'sinK  an  ifiKurrertinn  in  a 
[Hirtiojj  of  ttie  I*tsilippine  Arehipeiajro  aeee,s?*ihle  frfan  the  Suhi  If^lands,  The  tiiili- 
tary  antfiorities  eondM<  tinjj  ttie  udlitarv  operations  agaiunt  Kiid  in.*?urrfH^tion  were  at 
one  time  of  the  opiiiion  that  a  toilitary  ntK-espity  exited  for  prohihitiiiK  eommereial 
iutercoarsu  between  the  8iilu  It^lauilg  anil  the  outfiide  world.     Thereupon  Athuirikl 
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Dewey,  as  vt%nmuiwU-r  of  the  military  forct'j*  of  the  I'nited  8tateH  lii  t\w  Pbilippineg, 
in  Juuts  1W*!>.  ij^hihm!  the  follonin):  *inU*r: 

*'A1I  tmile  Willi  llu'  riiilip|»iutM  in  imfliibittNl,  «>xvv|it  with  tlie  [uni^  o(  Manila, 
lluilti,  Cehii,  iui*\  \\dk:iUAii,  8lui>H  uri*  ht»rt"liv  warnnl  U>  ^u  ni»wtii*i\^  elni'  in  tlit* 
Phil»|*|iine»/' 

*Sut»»niuerUly  thi«  univr  wiirf  nio4itieLl  by  General  (Aniens,  N*i.  Til,  writ*M  i«f  iHlft*, 
ilatc^J  iH^eittiilx'i-  2<i,  IHiW;  iJenenil  Or^ierw,  N%r,  :it>,  Bt'rieH  uf  ll»0(\  iluttHl  Miireh  10, 
ItMtO,  ami  tleneml  OrrlerH,  No.  34,  »eri©«  of  1^MX\  .late.!  !^Iar.h  lit,  MHHJ,  Copies  nf 
iJiai.i  orders  are  lierewilli  ineiiKM^I. 

The  niilitary  authi»n(i*^>*  in  «'<tiinnanil  .*f  the  l-nite.i  StaleH  niilttary  ftinvH  in  the 
l*liiU|)[»ine.H  are  of  ojiiiiii>n  that  liie  ref*trifti.mH  hihI  i>x«ilalii*nH  n|Hiii  tra.le  willi  the 
Bulu  lulan.l^,  iiovv  enf.ir.'e.i  [inrsiiant  to  .said  urderv,  are  e**«ential  tii  meet  the  military 
net'eHBity  oeea>^ioned  hy  the  in^iurreiiioii. 

Tlies»e  rei^trietioriM  ancl  re^r«lationh  are  emer^eiuy  nieii^nrejj,  and  shoul.i  tn*  Hi»e<.ici- 
sidereil  They  are  not  inti*n.leil  as  an  eviik^net?  or  .leilaration  of  the  i*ermaitent 
ix>liey  or  firaetit-e  of  tlie  ITnited  Statt^u  when  tljt*  ri»ndition  of  [*eacii  shall  preA-ail  in 
the  Phili|i| liner*. 

Wtv  rei<|ni'Uully, 

Eliiiit  Uixrr,  Secretory  o/  Waar. 

Ill  I'e.HpoiiHe  to  the  itdtt'i"  fruiii  tlic  State  Dcpartuieiit  trati^mittinj^ 
the  c'ori"e8|TOiKletict'  l>t*twi-M*ii  tijt*  (m^iiuuii  coiiwul  suid  tho  l^tiitrd  Stiites 
coiiHul  at  Sinr!fu[K)i*e,  the  Secretiiry  of  Wtir  ad  visaed  the  State  Deimrt- 
II lent  lis  follows: 

(X-mmm  15,  UKX). 

8ir:  1  have  the  honor  to  roi>eat  the  at'knowled):nu'nt  of  tfio  rit'eijrt  of  your  letter 
i>f  April  17,  11KX\  an. I  k»  answer  the  nanieaj^  f*itlow«: 

Yonr  letter  inido.'<iHl  for  llje  eont^idenitioii  *d  tlie  Seer^-iarj'  of  War  a  eopy  of  the 
n»rn'H|Mindeii(  e  Uiweeji  the  Tnite^l  Statt*,^  .'ou>'nl-i?eneral  at  Siiiga[>ore  and  ttie  Ger- 
man coueul  at  Singrai^ore  in  regard  tn  trade  with  the  inhahitantii  of  the  Bulii  Arehi- 
peliigo. 

The  letter  of  the  German  eoneul  is  m  loUowe: 

**  I  have  the  honor  on  ludmlf  of  some  (leriiian  inertdiantfi  who  are  desirous  of 
tratiirjg  in  ilie  Stdn  Inlaml*!  to  rt^jne^t  you  kin.lly  to  inf.irm  me  whether  the  riii^ht 
leuaranteed  to  liennan  (anil  .Jtlier)  merihanti^  hy  ArtielL  IV  of  the  treaty  com-loded 
between  the  G.nernmenta  of  Spain,  Great  Brilain*  and  tiennany  Martdi  7,  1885,  to 
irade  in  thnw  iHlaniJw  free  antl  ninnolesttHl  m  rtM>>gniz4^1  fiy  the  G.»vemment  of  the 
I*  111  tin!  Stales,  or  if  any  and  what  ret<trietion8  are  placed  on  the  carrying  on  of  tliRt 
trcule." 

It  11^  to  he  noted  that  the  German  consul  sought  infonnation  as  to  whether  or  not 
the  ^^Goirrrinir tii  I *f  tht'  ruiirtf  iStatin^*  n^ny^nhi^}  eertain  HjrhtH.tf  trade  i;narantcH^l 
hy  treaty  eoni*ln.Ie<l  l»etwK*n  tlie  (J.iverninent*^  of  Spain,  (in-al  Britain,  and  Ger- 
many yUurU  7.  IHH5. 

Theatij^wer  to  ihirt  reipiegt  involves  the  deiemiinatiou  of  eertain  (luestionei  ae  to 
theexiHtin^  relatioriM  Iwtween  tlie  f*t»vereiirnty  of  the  rniled  State**  and  the  respeo 
tive  wiverei^rntiee  of  tiermany,  lireat  Britain,  and  the  otln^r  iwjwers.  Such  questions 
anj  to  lie  dealt  with  hy  the  Fe«leral  (lovemnient  of  the  Tnitetl  States,  aiHiug  thri;»ugh 
thathninehof  the  Fe<leral  (Government  to  which  our  foreij;n  n4atir*nftart»eommittetL 

if  thi»  view  it*  eorre*'t»  it  wouhi  (*t*enj  to  fohcw  ttiat  ujmn  cineh  reiiue*t  l>eing 
ret^'iveil  hy  the  Ann-riean  eoiitfiil,  the  pmjH^r  eonrse  for  him  to  pursue  would  be  to 
refer  it  to  the  State  Depiirtrnent  U>r  int^trnetitpn  and  adviee. 

I  note  tliai  in  hw  letter  to  the  UnittHl  States  cou^jul-^ueral  the  Gtiriuaa  consul 
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states  that  he  makes  the  inquiry  *'ou  l)ehalf  of  some  (lermaii  meixthants  who  are 
desirous  of  trading  in  tlie  Sulu  Islands,"  and  that  he  HjKiakH  of  the  riglit  under  the 
treaty  as  being  **guaranteed  to  German  (antl  t)ther)  merchants." 

It  may  lie  that  the  purfH)se  of  said  letter  extt^nde<l  no  further  than  to  seeurtf  infor- 
mation as  to  the  ftwi  of  whether  or  not  the  ports  of  the  iSulu  Islan<ls  were  ojjen  to 
trade  from  the  outside  worhl.  If  this  were  the  full  extent  of  the  inquiry,  it  was 
probably  proper  and  permissible  to  refer  such  rei^uest  for  information  to  the  mili- 
tary government  of  the  Philippines.  This  was  the  course  atloptetl  and  pursued  by 
the  United  States  consul-general  who  received  the  connnuni(^ti(m.  Upon  receiving 
the  response  of  the  military  government,  the  Unite<l  States  consul-general  wrote  U) 
the  German  consul  as  follows: 

"  I  have  the  honor  to  communicate  for  your  information  the  following  extract  of  a 
telegram  of  date  14th  Novemlx»r,  1899,  and  of  letter  of  10th  Decemlier,  1899,  received 
from  his  excellency  Gen.  ¥,.  S.  Otis,  military  governor  of  the  Philippine  Islands, 
giving  expression  of  his  ojunion  on  the  subject: 

[Telegmni  of  llth  Novembtir,  1899. J 
**Unite<i  States  maintain  that  protocols  1877,  188*5,  granting  free  tra<le  in  Sulu 
Archipelago,  expired  with  transfer  of  sovereignty  by  Spain." 

[Letter  (luted  Manila,  10th  December.  1899.J 

"Of  course  the  former  trade  prot<x*ols  Ixitween  Spain,  Gn*at  Britain,  and  Germany 
fall  with  the  transfer  of  sovereignty  un<ler  the  late  Paris  trt^ty." 

**I  would  add  that  foreign  vessels  are  not  jiermitt^Ml  V)  engage^  in  the  coasting  trade 
and  that  the  customs  regulations  in  force  in  Manila  apply  to  all  other  o^hju  ports  of 
the  Philippine  Islands." 

The  military  government  of  the  Philippine  Archipelago,  maintaineil  therein  by 
the  Uniteii  States,  is  engaged  in  suppressing  an  insurrection  in  a  ]H>rtion  of  said 
Archipelago  accessible  from  the  Sulu  Islands.  The  militarj'  authorities  conducting 
the  military  operations  against  the  insurn^ction  were  at  one  time  of  the  o]>inion  that 
a  military  necessity  exlstt^l  for  ])rohibiting  commercial  intercourse  Ijetween  the  Sulu 
Islands  and  the  outside  world.  Thereupon  Admiral  Dewey,  as  conmian<ier  of  the 
military  forces  of  the  United  States  in  the  Philippines,  in  June,  1899,  issueil  the 
following  order: 

**A11  trade  with  the  Philippines  is  prohibited,  except  with  the  i)orts  of  Manila, 
lloilo,  Cebii,  and  Bakalota.  Ships  are  hereby  warned  to  go  nowhere  else  in  the 
Philippines." 

8ubee<iuently  this  onler  was  moditietl  by  General  Orders,  No.  73,  series  of  1899, 
dated  December  20,  1899;  General  Onlers,  No.  30,  series  of  19()0,  dated  March  10, 1900, 
and  Genciul  Onlers,  No.  34,  series  of  1900,  dated  Manh  13,  1900.  Copies  of  said 
orders  are  herewith  inclosed. 

The  military  authorities  in  commaml  of  the  Unite<l  States  military  forces  in  the 
Philippines  are  of  opinion  that  the  restrictions  and  regulations  upon  trade  with 
the  Sulu  Islan<ls  now  enfonretl  pursuant  to  said  orders  are  essential  to  meet  the 
military  necessity  occasioncMl  by  the  insurreiition. 

These  restrictions  an<l  regulations  are  emergency  measures,  and  should  l)e  so  con- 
sidered. They  are  not  intende<l  as  an  evidence  or  dei!laration  of  the  permanent 
policy  or  practice  of  the  Unitoil  Stat<?s  when  the  condition  tif  jwace  shall  prevail  in 
the  Philippines. 

The  Sulu  Islands  are  now  subject  to  military  occui>ation.  The  right  of  the  com- 
mander of  the  occupying  force  to  regulate  or  i>rohibit  trade  with  territory  so  occupied 
18  one  of  the  reirognized  and  well-re<*eive<i  laws  and  usages  of  war  and  nations. 
(9  How.  (U.  S.),  615;  Liel)er*s  Instructions  to  American  Armies  in  the  Field,  sec.  6, 
clause  1;  Bluntschli,  I,  sec.  8;  Manning,  p.  167;  Birkhimer,  j).  204.) 
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Itew^y,  ns  iHmmmnder  ul  tlit'  luiliuiry  fonv^  of  i\%v  IJinkHl  States  iti  thu  Philippines, 
|n  Jiuu\  IHint,  i}JwiR*il  till.'  jolltiuiii'^  onirr: 

'*AII  traiK*  with  Iht*  Piuli|ipiiie-5  in  [prohibited,  ex  refit  witk  the  pt*rt*5  of  Miiriila, 
lluiii*,  CeUii,  iiiiil  Bakaiuta.  Sliit>s  iire  herehy  sviirne*!  l«>  ijo  nowhere  else  in  tfie 
Philii>(tineH/' 

8ulj«tH|ueritly  this  order  wa^  uiodilied  hy  Ireneral  Onlers.  No.  73,  tierieH  of  1H1I9, 
tiate^l  I>eeeMil7er  2<3,  imm;  (leiieml  Or«lei>i,  iNo.  ;40,  series*  i*f  HNl^,  dated  March  111, 
lyOO,  and  (ienenil  OrderH,  No.  34,  wrieH  of  lt*Ol>,  itated  Mim-h  Vl  IIMHI  Ci»]ae»  of 
aaid  ortk^rHure  hen^witli  iiielue^ed. 

The  inihtury  antiioritief*  in  eninrnand  of  the  Unites!  Sliitt^  niihtiiry  foree^  in  th« 
PhiUppine^i  are  of  opinioji  that  tlie  n*i<trirtioiiH  and  n^jjnlation^  n|ion  trade  with  the 
8nly  Lfhind^p  now  enforeetl  ijur8uant  to  Httid  ordern,  are  eeaential  to  meet  the  inililary 
ne<*e^ity  oc^casioneil  hy  the  inHiirrertion. 

Tliese  rentrit  lituiH  and  rt^nilatiouh  are  enier^injcy  nieasurei**  and  i*iionhl  l^e  t^>  am- 
iiidereil.  They  arti  n*it  intende*!  m*  an  evidenc'e  or  dinlamtion  of  the  |ierinanent 
jMilicy  or  praetiet!  of  the  lTnit4?d  States  when  the  eondition  of  peace  shall  prevail  in 
the  PhihppineH. 

Very  reiHj>eet fully, 

Euuv  R4X»T,  Stcretary  of  War, 

The  StxiibrrAHV  t>F  iStatk* 

III  ix\six>iiKc  t4j  tlie  letter  from  the  State  Departnie it t  tninjsmittin|jrj 

the  corres|xn]dent'e  l>tUweeTi  the  (Teniiaii  i't>ii>sul  and  the  United  States  | 
consul  at  Singaix>ix%  tlie  Seeretary  of  War  advised  the  State  Depart- 
ment as  follows: 

OtTouKK  15,  1900, 

Siiii  1  have  the  honor  U\  rei>eat  tlie  UfknowicHij^uient  of  tlie  ret'eiiit  of  yotir  letter  j 
of  April  17,  l^HK),  aii<l  to  answer  tlie  same  as  follows: 

Yonr  letter  ineloiJetl  for  the  eoriKiileration  of  the  Secretary"  of  War  a  copy  of  tlie 
eorn:^iK>tidenee  l»el\veen  the  I'niletl  States  eonwn  I -general  at  Singapjore  aiid  the  tier- 
man  eonanl  at  Singa[>ore  in  rt-gartl  to  trade  with  the  iuhabitatite  of  the8ulu  Archi- 
jwL'la^o, 

The  letter  of  the  tJernian  consul  is  ih<  follows: 

'*!  have  the  lionor  on   l>ehalf  of  tti*nn*  tierniaii  merchants  whii  are  defiiroiifl  of' 
lmdin>;  in  tlie  Snlu  I?*laniijs  to  rii«|neHt  yon   kirjdly  to  inform  nie  whether  the  rij^ht 
i;naranl^^nl  to  trennan  (and  other)  men'hanl.s  Ity  Artick  IV  of  the  treaty  concluded 
1x4 ween  the  tiovernment**  <if  Spain,  fjreat  liritain,  ami  tiennany  March  7,  1885,  to] 
inide  in  thoH.^  iHlands*  free  and  nntihtk't^teil  tt*  re<.'<t^iiiziH|   hy  the  Government  of  the 
rnite<l  States,  or  if  luiy  and  what  restrictions  are  placetl  on  the  carrying  on  of  that] 
tnide.'* 

It  is  to  l^e  noleil  tliat  the  (jiernuin  cfinanl  sought  information  aH  to  whether  or  not  I 
the  ^*(ronfuminitt/ihts  (nitttltSiaU'H^'  recogni/ed  certain  rights  of  tnide  gnaranteedi  1 
hy  treaty  com  I ndeil  la^wcen  the  Uovernnient*^  of  Spain,  Great  Britain,  and  Ger- | 
many  ^hirch  7,  iHKo. 

The  answer  to  this  ret|uefit  involves  the  determination  of  certain  *jueslions  as  to  J 
tlieexiHting  relations  lH.4w"een  tlie  s«>Yeri*igiity  of  the  I'nited  States  and  the  reajjeo-J 
tive  8cjvereigntie«  of  Gennany,  threat  Britain,  and  the  other  jHJwere.    Such  qni'stiona 
are  to  l>e  dealt  >Hith  by  the  Fe*lcral  Government  of  the  Unite<J  Slates,  acting  through 
that  hranch  of  the  Federal  Governn:ient  to  which  our  foreign  relat  Jims  are  rommitted. 

If  this  vieiv  U  correct,  it  would  t«eem  to  follow  that  ni>on  such  reijuest  l>eing 
rewivetl  hy  the  AfiHTican  ennsnl,  the  pmjH'r  course  for  him  to  pursue  would  be  1 
refer  it  to  the  State  l>et>urtment  for  instruction  and  advice. 

I  note  that  in  his  lettt^r  to  the  Unitetl  Stattjs  consukgeneral  the  Gtsrman  conaul] 
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statcff  that  lu*  maki'**  tho  iiKjniry  *'*m  \H*\m\i  *4  Ho.iie  lierinan  merchants  wh(»  are 
ilej^innis  ttf  Imdiji^  m  tlie  Siilii  Isliiinl8/'  iiiul  tliut  tir  nfn^akt^  mj  iIr-  rifrlil  uiKlt^r  tlu> 
treaty  an  Im^iii^?  **^'iiaranU'«<l  to  llennaii  (ami  «iHu*rj  nitTchaiit^/' 

It  may  l»e  that  the  |»nrp*m?  o(  sikl  iHler  exlemle*!  no  further  than  lo  sseeure  itifur- 
iiiatif»ri  ai^  tu  the  fiirt  of  whether  or  n»»l  the  fKirtH  of  the  Suhi  IwlaiulM  were  ojien  Uj 
trade  fn>iii  the  out*<ide  world.  If  thin  were  the  full  extent  of  the  iinniiry»  it  wa« 
|>roliiiltly  i>roiker  ami  [lerniisMihle  to  refer  hulIi  rettiiesl  for  infoniiatinii  to  the  rniU- 
tary  govern  men  t  of  the  Phil(|»jiineH.  Thif^  Wiun  the  e»>nr?*t*  adotJteil  ami  lairsued  hy 
the  Uniteii  Stiitew  eoiji<ul-iieriend  v^'ho  n^'eued  thi*  eommntiicirlion.  I  imkii  n^ieivhii* 
the  re8|Mijise  «if  the  military  government,  tlie  United  fcstatej^  ronj^nl-^MMUTul  wnite  to 
the  iiermiin  eonnnl  lu*  folio wh: 

•*1  have  the  honor  tortanmn!Ui*iite  for  your  iidormution  the  fullovving  extnut  tif  a 
telegram  of  ilale  Htli  Noveud>er,  IHl^U,  und  of  letter  of  lOth  J»e<"emlHL-r,  I8*.«l,  reeeiveil 
from  hij<  exeelleney  tJeu.  E,  t?.  Qtm^  military  ^^overuur  of  the  Hnlijiiuue  IslaiuiH, 
giviuK  exx*re^ion  tjf  Ijih  oi>iniou  on  the  suhjeet: 

[T*'k>Kmui  of  Uth  November,  1»99,1 

*' MniU^il  Stiitei*  iiiaintaiJi  that  iirot^woln  1K77,  IH8.^,  ^rautin^f  fn*'  trade  iri  Snln 
Archii>elagO|  expireil  with  tranwier  of  Mt>verei^nty  hy  Sinihi," 
[lA'tt*tr  (liUeti  Miinnii,  tuijj  Duecmlwr,  IWtt.J 

**iH  eonrnetlie  former  trade  iiroNK'oL*^  Ix^tween  Si»ain,  (Jreat  fintjiin,  and  Gennany 
fall  with  the  t raniifer  i>f  8o\^erei>;iity  under  the  late  l'ari?<  tn*aty/' 

**I  woiiM  luht  tliat  fijreigii  veeaels  are  not  i>ermittt^l  t'>  en>;aKe  in  theeoa^ting  trade 
and  thai  the  riLstom«  regulations  in  force  in  Manila  a|>ply  to  all  other  o|»eJi  t^"*^*'  *'^ 
the  Fhilijipine  Is^landfs/' 

The  military  government  uf  the  liiilijtpine  AreliipeLigti,  (HainiAineil  therein  l»y 
the  lUiited  KUilet*,  in  enjuminl  in  HUtvi^n^Hj^inij  an  inKurreclion  in  a  t»orlion  of  said 
An.'hij>elago  aeeesksilde  from  the  Suhi  LslandR  The  military  authontie??  ecaidnrtin^ 
the  military  ot^enitinnM  ii^ain.Mt  the  iuj^urreetion  were  at  one  lime  nf  the  ii]iininn  that 
a  military  tiet*eKsity  existed  for  prohiliitiuj;  eonnnereial  intereouTMi*  Ik'Iwihmj  the  Sulu 
Islandrt  and  tlie  i»ut5ide  world.  ThereiiiMin  Admiml  l>ewey^  an  eoiniiiander  of  the 
militiiry  foreea^  of  tlie  United  JStatei^  in  the  l*liihi*i^ine>i,  hi  .lunej  18'.)U,  if^m-^l  the 
following  eriler: 

*'All  trade  with  the  I'hiiipidneH  is  prohihited,  t-xeif^t  vvilh  the  iKirtiH  «if  Manila^ 
lloihi,  Ctdm,  and  Bakalotii.  iShi]>s  ait*  herehy  wanie<l  to  ji**  nowliere  else  in  the 
Phih(tiiine8." 

Sul»He<|uently  thi,M  onler  wae  nimlitie<i  hy  General  GrderH,  No,  73,  Heriew  of  l^W^ 
<lated  !)eceml»er  IJti,  IHtM*;  lietieral  Onler^*,  No.  W,  w^rit^of  1WH>,  date*l  Mareh  lt>,  UKM), 
and  Genond  nrdern,  No.  M,  seriea  of  IIKH),  dateil  Marrh  13,  IIKK).  Copie><  of  waid 
itrden*  are  heivwitli  inelftt*ed. 

The  military  an* lioritie.s  in  i-onnuund  of  Ihe  Unite<l  Stiitin*  military  foreen  in  the 
Philit*iane**  are  of  <n>inioii  that  the  re^^lrietioHM  and  ri-;;ulati«iiirt  u)Njn  tratle  with 
Ihe  Sidu  h'^landM  mn\  enloned  t'l^iJ^^mi-iit  to  Kaid  onlers  are  ei^tH'nlial  to  m^n-t  the 
military  ni/ei^sity  oeeaHii>ne<l  hy  the  insurreetioii, 

The>ie  iv^trietiouK  ami  re^mlation^  are  emergency  mea^uri*.'',  uimI  ^ihoulit  l>e  !*ti  eon- 
sidertil.  They  are  not  iutendiHl  an  an  evidenee  or  dtH'laration  of  the  (MTmatient 
fKiliey  or  (tnietiee  of  the  Unit*>ii  State?  when  t!ie  eondition  of  [H^aee  shall  prevail  in 
the  lMiili[»]nne.M. 

The  Siiln  InlandH  are  now  ,sulijeet  to  military  neeu[iation.  The  rit^ht  of  the  eom- 
manderof  lheoeeii}tyiiij;  fotve  to  regulate  or  firitldhit  tratle  with  territory  mt  iweni^iinl 
18  one  nf  the  reeo^nixed  and  well-reeeived  lawn  an<l  us;i)ife!^  of  war  and  nations. 
(9  How,  (U,  S,  )j  <il5;  Lieher'h  hiHtruetioiiw  to  Aujeriran  Armietf  in  the  Fields  «ee.  5, 
claoHe  I;  Bhmtm'hli,  I,  si»e.  «;  Manning,  p.  167;  Birkhimer,  ji.  L\)4.) 
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In  n»ganl  thereto,  Birkhimer  on  Military  (iovemment  Hay.s  (p.  204): 

*'Ono  of  the  inoet  iinp<^)rtant  incidents  of  military  government  in  the  regulation  of 
tnuie  with  the  8ubju}rate<l  dirttrict.  The  oeeupying  State  ha^  an  un(|ue8tioned  right  to 
regulate  commercial  inten'ourw  with  conquered  territory.  It  may  1x5  absolutely 
prohibite<l,  or  iK»rmitte<l  to  be  unrestricted,  or  such  limitations  may  be  iuiposed 
thereon  as  either  i>olicy  or  a  i)roper  attention  to  military  nu^asures  may  juHtify. 
While  the  victor  maintains  exclusive  possi'ssion  of  the  territ<iry  his  title  is  valid. 
Therefore,  the  citiztms  of  no  other  nation  have  a  right  to  enter  it  without  the  per- 
mission of  the  dominant  ])ower.  Much  less  can  they  claim  an  unrestricted  right  to 
tnwle  there.*' 

This  authority  of  the  couunantler  of  the  <Krcupying  force  is  not  to  be  exen^ised  in 
acconlance  with  the  existing  treaty  obligations  of  his  (fovernment  nor  in  defiance 
thereof;  it  is  U*  Ihj  exerci8e<l  without  reference  tliert»to,  an<l  with  reference  solely  to 
the  purposes  of  the  military  undertakings  in  which  he  engage<l. 

The  full  purpose  an<l  extent  of  the  existing  n^^trictions  and  regulations  of  outside 
tnuie  with  the  8ulu  Islands  are  to  provide  for  a  military  necessity,  the  existence  of 
which  affonls  them  justitication.  Such  rights  of  trade  in  said  islands  as  are  depend- 
ent U[N>n  trade  treaties  relate  to  the  comlitions  of  }K'ace,  and  are  prr^iterly  to  be 
held  in  alxjyance  until  those  conditions  prevail  in  the  Philippines.  8uch,  at  least, 
is  the  view  entertaim^  by  me.  If  you  are  unable  to  agree  with  the  views  herein 
expresse<l  I  should  Ikj  greatly  obliged  to  you  if  you  will  favor  me  with  the  views 
entertaine<l  by  you  regarding  this  subject,  as  it  is  im]>ortant  that  unnecessary  compli- 
cations l>e  avoide<l. 

The  military  governor  of  the  Philippine  Islands  <1(kw  not  of  course  undertake  to 
state  the  i>ermanent  tariff  injlicy  of  the  Unitetl  States  in  thost*  islands,  or  the  ]>08ition 
of  this  tTOvemment  as  t^)  former  treaties  l>etw(*en  S|»ain  and  other  ixiwers.  His 
authority  is  limit^Ml  to  the  temiM)rary  treatment  of  the  snbji»ct  tluring  military  occu- 
pation and  his  exprt^ons  should  be  regarde<l  n>  s<>  limited. 
Yours,  very  resi>ectfully, 

Eliih'  KiKfTj  ikcrdartj  of  Ifar. 

The  Secretary  ok  State. 


nr  RE  CLAIMS  MADE  AGAINST  THE  UNITED  STATES  BT  REASOV 
OF  THE  MILITARY  OPERATIONS,  ENCAMPMENT  OF  TROOPS, 
CONDUCT  OF  SOLDIERS,  ETC.,  IN  PORTO  RICO,  CUBA,  HAWAH, 
AND  THE  PHILIPPINES. 

[SubinittiHl  February  <»,  llWl.    ('a.^e  No.  '2VJI.  l)ivi«<i(>n  of  IiiMilar  AlTairs.  War  lX'|>artinent.] 

SYN()I»S1S. 

1.  Aliens  a.^^wrting  claims  for  unliquidattMl  damagi's  ajrain.<t  the  Federal  Uovemnient 

of  the  rniteil  States  must  present  them  to  the  State  l>ei>artment  through  diplo- 
matic channels. 

2.  In  1S74  ( 'ongrcs^  adopted  the  rule  that  it  would  not  consider  the  claims  of  aliens 

except  niMni  the  nMjuest  of  tlu^  State  Department. 

3.  A  iH'lligercnt  is  not  re<|nired  to  jwy  for  damajies  to  jK^rsons  or  property  of  enemies 

or  neutnils  which,  In'ing  in  the  traek  of  war,  may  1h»  injiire<l  l)y  nulitary  opera- 
ti<m8. 

4.  The  Unitinl  States  is  not  liable  U>r  injuries  resiiltiiiL'  from  tlie  unauthorized  acts  of 

individual  s<»ldiers. 

5.  A  HO\'ereign  nation  is  not  ordinarily  responsil)l<'  to  alien  resi<lents  for  injuries  they 

recvive  on  it,«  territory  from  iM-lligerent  i'ction,  or  fnun  in.^urgentfi  whom  the 
sovereign  could  not  control. 


B,  Ttii*  Fnilt^t  Statti?,  whilt*  t'XiTri^iii^j  tlit-  rij^^litn  »*f  a  tR'Ili^rerLiit,  umy  ♦»<'(  upy  real 
pr»i(H'rty  arid  hlm/a*  |}t*n*oiuil  |>rui>t'rty  l*f|f>rit;iiii:  tn  jirivaU*  itidivhltiMls  uiid  apply 
it  to  thi'  list'  and  l»erjf(it  nf  lUe  tr^Miiw,  wilhont  liuliilily  fur  cunipt'Tie^aHon. 

7.  T\ut  ri^ht  toinipreHHtlH'  ilesirL**!  pri*|H.'rty  may  1m*  waivvtl  and  lial«ilily  for  riimiwii- 

Kiitioii  crvaU^d  l*y  tiieajtiiun  of  tlie  iniliUiry  aullroritit^,  if  t^nrU  action  in  taken 
prior  t<»  oral  \\iv  ihnv  tli*'  pro|w.'riy  \n  drAolrd  tt»  thf  nj^o  of  llit- Aniiy  ami  b  tiiif- 
tifit*rit  to  rrvatv  a  iMiitnu-t,  rxpri-HS  or  itiipliod.  t  f  i^iirli  iwtioii  in  n*A  taken  al  llial 
lime  thf  military  im I huritiu^  t'ea^etu  iMtsse,'-H  sii*'li  antliority  and  the  waiver  nuist 
t>e  auide  l*y  TiTi^re.^ii, 

8,  Tlie  exiJ^lenee  i>f  a  eotitrai't,  exi»resH  c>r  implieil,  iK'in^r  et^talilihlied,  tlie  Seeretary 

t>f  War  in  autliurize«l  to  i^t'ttlf  ami  itrtermiur  ilain^n  h:LS4'tt  tliereun  i^r  aris«ing 
therefrom. 

Sik:  I  hjtvt'  the  li*Hn>r  tu  iu*knowltHit2:t*  fin •  rffi"ipt^>f  your  rtK|uest 
ftir  a  i'i*jKjrt  un  tlir  iiuniminis  claims  nimh'  ai^^ninst  ihv  Vuiivd  Stntef*, 
of  tlir  rliuruet»*r  iiuli(*atr<l  in  Ha*  titli\  lanv  uii  lilr  in  fla^  Insular  Diri- 
gjon^  to  ihv  oial  tliut  thv  final  artion  of  tlir  War  hrpajfinrnt  may  be 
taken  thereon. 

Ill  eoinpliance  with  Htiid  ret^uest  I  liavr  the  lionor  ttMT[>ort  as  f<dh>vv«: 

Thewe  elaims  are  nmdeagiii tint  the  Frdrral  (lovernmtnit  of  the  I'uited 
Stiitef^,     They  uiv  not  made  attain st  ime  id"  the  inililury  *,^overntiieaLs, 

Exaininutitni  h^ads  me  to  tlie  eontdusion  that  in  a  tnajority  nf  the 
eases,  for  want  of  jiiri^dietion  tu  imss  upon  the  irierit^,  the  aetion  of 
thi'  War  I>t'}>ni'tim'nt  UHistho  tontinet!  to  informing''  tlie  eluiniant  as  t*i 
his  projx^r  reiuedy.  As  ton  hirire  portion  <d'  tliese  elaims,  rir»t  only  is 
tht)  War  r>e[nirttnent  witlioiU  jurisdirtion  to  srttlr  thr  qnestiuiiM 
tnvolvi*cl,  hilt  in  atiditi*ja  thei'e  ar*'  no  availahli^  funds  with  whieli  the 
War  Uepnirtiitrnt  rould  pay  said  ehiinis  if  tlie  liahility  of  the  United 
States  and  the  atiioimt  thereof  were  estatjHsh(*(h 

The  want  of  jmisdic^tion  arisrs  ftiitti  tla*  faet  that  sait!  rlsiiins  ai*e  for 
uidiqaidated  dania^^es.  The  detejini!iatt<*n  nf  utdiipiidatiHi  dsnaa^^es 
rei|uires  the  exereiHt!  of  jiidieial  powers.  It  is  well  estahlished  tiait 
the  Exeeiitiv*'  r><'|)artiiit'nts  of  tlu^  Tnitrd  States  (iov*'fiitiient  d<>  not 
|K>s.sess  jiidiidal  jMiWi'rs  aad  therefore  ean  not  pxereise  tht-m. 

There  is  a  reeo^'nij;rd  exeeption  to  this  i^eaeral  ruh\  which  will  be 
eonsidei'ed  bereinafti-r.  Ordinarily,  wla^n  a  rhiiia  foi^  iinliipiidated 
daniai^cs  is  jiri'scntcd  to  the  War  iK'parlment,  the  claiiuant  is  ail  vised 
of  the  want  of  jurisdietion  tu  determine  his  idaim  and  is  thercaft<5r 
|MMTiiitted  to  select  his  r**nn»dy,  or  tlie  idaitii  and  aeeoin[>aiiyin|^^  docu- 
rtients  ate  forwarded  to  CVmtrress  for  consideration  \t\  that  IkhIv. 

The  elaltuants  in  the  ^taacs  tinder  considoratinn  prcstiiiiably  {M»sj*es8 
little,  if  any,  knowled*jre  of  the  distrilnition  ni  powei-s  amon^  the  sev- 
md  hfanches  nf  our  (lovcrimicnt*  ami  tlierefon*  a  ti*jertior\  (d  their 
claims  withtnit  explaaation  would  hardly  lie  con-si-stent  with  tlu*  can- 
dor aial  hi^^h  re^mrd  for  firivate  rij^'lits  which  is  expert cd  from  the 
Federal  (oivernment  of  the  United  Slates. 

With  but  few  cxeeptions,  the  t^elereiiee  uf  these  claims  to  ( ougre«8 
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hy  tJw  War  Dt'imrtnunit  is  inadvisable,  for  the  reason  that  the  claim- 
ant8  are  either  aliens  at  the  present  time  or  were  aliens  at  the  inception 
of  their  claims. 

At  the  close  of  the  civil  war  a  large  number  of  "'alien  claims"  was 
presented  to  Congress.  In  1874,  upon  the  recommendation  of  the 
Committee  on  "Alien  Claims,"  Congress  assununl  the  ix>sition  that  the 
right  of  petition  guaranteed  ])y  the  Constitution  enabled  a  citizen  of 
the  United  States  presenting  a  claim  against  this  Government  to  Con- 
gress to  demand  the  consideration  of  said  claim  as  a  rujht;  that  said 
privilege  did  not  extend  to  aliens;  and  thereupon  Congress  dec»lared 
that  claims  of  aliens  c^n  not  propijrly  be  examined  by  a  committee  of 
Congress,  there  ])eing  a  Department  of  this  (lovernment  in  which 
most  questions  of  an  international  chamcter  m.iy  be  considered — that 
which  has  charge  of  foreign  affairs;  that  Congress  can  not  safely  and 
by  piecemejd  surrender  the  advantage  which  may  result  from  diplo- 
matic armngements;  that  this  has  been  the  general  [)olicy  of  the 
Government,  and  Congress  has  not  geiu^nilly  entertained  the  claims  of 
aliens  and  certainly  should  not  unless  on  the  retjuest  of  the  Secretary 
of  State.  (See  Report  No.  498,  Conunittee  on  War  Claims,  1st  sess., 
43d  Cong.,  May  2,  1S74.) 

Said  report  also  contains  the  following  letter: 

Dei'aktmknt  ok  State, 

Wdnh'nujUm,  A/fi'll  JJ,  JS74- 
Sir:  Iii'ri'ply  to  your  teU»^niTn  statinjr  that  claiinH  an*  jin's^'iitcMl  hy  Fri'iich  citi- 
zeiiH  and  other  aheiis  (liroiijrli  Con^ross  to  tlie  Coniiiiittiv  on  War  Claniis,  1  liavc^  t^> 
remark  that  t<iich  prest^iitatioii  is  entirely  inconsistent  witli  nsiij:e,  wliieh  riMjiiirc»« 
that  ahens  must  address  tliis  (Jovernment  only  through  the  diplomatic  representa- 
tivoH  of  their  own  ^overnment-s. 

TIiIh  Department  refuses  to  entertain  applications  or  to  receive  claims  from  alieUH 
except  throuj^h  a  ri'sponsililc  presentation  by  tlie  re<xularly  accredited  rei)rei<enta- 
tive  of  their  government. 

I  have  also  Int'ii  under  the  impression  tliat  Congress  I'cfused  to  receive  petitioiw 
or  claims  from  aliens.  Such  I  am  advised  was  at  one  time  the  rule  of  the  lioust^  of 
Rt?pn'wntatives,  and  such  is  the  rule  at  present  in  the  Senate,  as  I  am  informed. 
The  propriety  of  the  refusal  to  allow  an  alien  t<>  intru<le  his  claims  upon  Congretw 
can  not  he  <|uestioned. 

J  have  the  honor  to  U*,  sir,  your  oln'dient  servant, 

Hamilton  Ki»ii. 
Hon.  W I  M.I  AM  Lawkknck, 

IIoti.Hr  (tf  Jlipnsrnttitirfs. 

I  am  unahh*  to  discover  that  the  practice  thus  estal)lisho(l  has  })een 
abandoned.  It  therefore  seems  advisa])le  for  this  I)(»i)artm(Mit  to  con- 
form thereto."  T\w  advantage  and  propriety  of  pursuing  the  course 
marked  out  hy  C\)ngress  app<»ars  most  clearly  whiMi  examintition  is 
made  of  the  claims  preferred  by  citizens  of  Si)ain  and  alien  claims 
for  depredations  i)y  the  insurg(Mits. 

The  claims  of  aliens   now  being  considered  are  presented  to  this 

'Six'  letter  of  iSecretary  of  War  to  Sei*retary  of  State,  page  40\). 
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Dopnrtmont  hj  tlio  indiridiruls  thoni.^nlves  instead  of  hfirifr  present od 
to  the  (iov<»rniiiont  (if  I  he  riiiied  States  hy  the  Hoven^ignty  to  whom 
the  ehiiiuunt  owe^  Jilleirisitu^e.  If  these  ehiiinnnLs  were  required  to 
fleiil  with  ihf  St-ate  Deptu  tiiiejit,  they  won  hi  lie  iibliifed  to  invoke  the 
assistanee  of  their  so\'t*reij^ii  in  prtwMitiiig  the  elsiiiu  in  order  to  rorn- 
ply  with  what  8eeretary  Fish  desiirmitos  tin*  '*  usa^e  whit*h  retpdres 
that  aliens  must  address  this  (mverimient  only  throti^^h  tin*  diphnnatic 
representatives  of  their  own  ffoverninetits/'  My  understaiidint^^  of 
this  nsu^^e  is  that  it  reifuires  Hie  alien  i-hiiniunt  to  present  his  ehiini  tc» 
his  own  goveriiiu<»nt.  If  his  ;^overrunent  rnnsiders  tfie  eljtini  just,  it 
mu}^  then  undertake  to  seeure  the  |>aynient,  and  for  tliat  purpose  |>re- 
sent.s  the  i-hiiin  witli  its  ap]>rovul  (express  or  iiuplied)  h»  the  I7nited 
States.  TIm'  mere  tninsmissiiui  of  said  rlaiui  t»y  a  eonsul  or  minister 
as  the  representative  of  tlie  idaimaut  is  not  siiltieieut.  If  thest-^  i'laiiu- 
ants  are  retpiired  to  seeure  the  apprrjval  or  iiidorsements  of  their 
ehiiuis  }>y  their  yfr>vprimi<^nls,  tln^iv  is  litth^  doidit  that  many  of  theiu 
will  Ik!  advised  that  suid  eluims  are  not  well  founded  and  tlu^  fruited 
States  not  liable  therefor,  as  sjtid  elaiiUN  an^  ineompatihh'  with  the 
estahlished  prinriplp  lliat  foreii^'^ners  domieiled  in  a  l>eIlii4*^renteoiuitry 
luust  share  vvith  the  citizens  of  that  eouutry  in  the  fortunes  of  war, 
Suidi  eouri!(e  was  pursued  by  <ireHt  Hritain  when  re^piosted  to  present 
elaiuis  ajjfainst  (leriuany  nf  ICni^'lish  citizens  domicih'd  in  Franci'  for 
dnniati^es  sustaineci  duriii«r  the  Franeo-Prussian  war,  ajid  also  hy  the 
Unito<l  States  wdieu  pnJiK*rty  hehuit^ing  to  it,s  eitizens  wuh  destroyed 
durln^f  the  fiomlnirdmcnt  id"  Va![)nraiso  hy  tlie  Spsuush  fleet  during 
the  war  hetwccn  Spain  and  ('Idle.  Au  adverse  d*'tcrminution  made 
hy  his  own  «,'ovcrnmcnt  will  prohahly  l*c  accepted  with  hetler  *xrHec 
l»y  II  claiuamt  than  if  mad*'  hy  tht*  Urritcd  StatJ^'^, 

Several  claims  of  this  character,  included  herein,  when  presented 
to  the  military  authorities  of  the  IJniti'd  States,  were  submitted  to 
military  h<»ards  ftu'  i n vest i*^''at ion.  lUU  thi^  is  lujt  to  he  cH>n>trued  an 
a  reciJ^nitiou  of  the  rhuius.  TIh^  jjurptisc  of  such  rcfert'nee  was  to 
secure  a  kuowledj.n'  of  the  faet>  wdiile  the  evidence  was  ol»taiuable, 
for  tln^  subset  pic  nt  usi'  of  this  (lovernment. 

If  tlie  Wai"  I>epai1ment  sliall  not  attempt  to  deal  wdth  alien  claims, 
the  Biial  action  of  the  r>ei>jirtmerit  on  sucli  claims  now  [lending  therein 
would  lie  to  return  th<'  papers  to  the  claimant  and  advise  him  of  such 
deterndnatit)n.  Tliisisall  that  is  absohiti'ly  rff/tu'nJ,  But  the  condi- 
tions existing  in  the  teri'itory  in  which  said  aliens  are  dcmiiciled  and 
the  t*lnims  originate  (Porto  Kico,  Cuba,  Hawaii,  and  Philippines)  may 
intluce  tlie  Seen*tai"y  to  go  further  and  infiuni  these  claimants  jus  to 
the  necessity  of  procuring  tlie  indorsement  of  their  sovereign  gov* 
ernment  and  the  |>resentjitiou  of  their  claim  thereljy*  If  ^^o,  what 
advice  j^hall  he  given  to  those  claimants  who  were  Spanish  subjects  at 
the  time  the  in  Junes  eom[>lained  of  were  inflieted,  but  subsequently 
adopted  th*'  nationality  r>f  the  tiM'ritory  in  whieli  Ik^^  iwcsi  \v*\\\SK^<si^ 
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Shjill   thoy  }h'  udvispfl   to  invoke  flip  ussistanc*^  of  thrir  almndonoi 
wn'iM'i'i^^a  ill  di>iilinjL!f  witii  till'   I'liitt'd  Statt's^     Sinrf^  the  n\4uU   to  l»e, 
uttninod  is  to  srt-un^  the  friendly  oHi**es  of  tlio  State  IlepHrtment  in 
timtter  nf  wliitdi  Coiit^^ress  is  the  liital  judi,''e,  siirli  result  t*ould  undonht 
i*dly  l»e  aeeoini>lisljeil  ]*y  liaviu^^  said  rlaiiiis   presiMited   to   the  State 
DepartriuMit  Uy  the  Government  whieh  is  now  exercisint]^  sovereij^nty 
in    the  terT'itory  the  nationality  of  whirli   has    hern  adijpted   hy    tl 
riainiaat. 

If  the  [>!ipf*rs  nf»w  on  lih«  in  inaay  <d'  th«'se  (dainis  made  hy  j>ersoi 
who  were  <iiief  S|)anish  sul^jeits  show^^d  tliat  the  elaimants  have 
ad(»i)tefl  tln'  nnttonality  of  thtdr  domirilp,  the  Si^eretary  of  War  eoiild 
tnuiMniit  the  elaiins  to  the  State  I>i*[Kirtmeiit,  wliere  they  would 
nnilonlitedly  nnndve  atteoticau  lait  tlie  showiii)j^  is  not  made  and  there- 
fore  it  a]>pears  aeee^sary  to  retnrii  them  to  the  rlainiai»ts  ur  nill  oil, 
thern  for  a  showiaj^'  us  to  Iheir  present  riatiunalit}'. 
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r[M)n  investiffi^tin^^  tlie  nivrits  td'  tliest^  ehiims  it  apix^ars,  in  a  major- 
ity r>f  iiistaia*es,  that  the  fju'tj^  involved  do  not  ereate  a  liability  on  the 
pjirt  of  tlie  Frdenil  (ioverninent  c^f  Hie  United  States, 

This  raist's  the  ((iiestion.  Shall  the  elaimants  he  so  advised  hy  tin 
War  Dt^partmeiit  i     These  o}*jeetionH  are  hh  follows: 

Artiele  VII  of  tin*  treaty  of  peaee  with  Spain  provides  as  follows 

The  I  nik^l  SUiU*t»  iuid  Sjiain  niiitUiiUy  n'lin<|iu.«h  all  ♦■luiriif*  loriiuk^innity,  iiationft] 
anik  irnlivMiuilj  of  rvi^ry  kind,  fif  I'ithi^r  (invi^njiiu'iit,  ur  of  iti<  ritiswMi!*  or  Hubji'flN, 
ajraiiiHt  the  olher  (invi^rnnn'iit  ttmt  may  liuv«»  iins*i*ii  mnn*  the  lH?^inriuii^  iif  thr  latt* 
iii?iijrrtH'tinn  in  Cnhiiiind  jiHor  to  tht  (»x**hiin^e  of  mtilirnlion!^  of  thr  (►rt't^unt  irejity, 
itirltjilin;^^  all  i  huiiiM  Uir  intlritniity  for  ilw  rust  ni  tin'  uur. 

The  riiiird  Shiti'H  will  a^liniiiciit*^  and  netllt'  thi^  cliiinif*  of  Hs  citiKi'nH  aiiiniiiisl  S|)Hiii 
rfliniiaLnliiNl  in  thij^  artit'k\ 

Fndemnity  nn-ans  a  reinihnrseineiit  of  a  loss  snstaiiied.  It  is  a  lart^^ 
wortt  and  easily  i  oveis  the  tdaims  of  Sj>anisli  tdtizens  now  muler  enn- 
j^idenitifMi.  Ap|Mii'ently  it  wan  injsertf'd  in  the  tretity  to  piHM'Indr  the 
possihility  of  f!iphaiiati(*  eomplieations  whirh  wonid  inevitahly  t^esult 
if  eitlu'r  nation  were  permitted  to  pr(\sertt  and  arj^r  the  i  laints  of  its 
citizens  ai^niinst  the  other  arisin^r  fro!ii  the  i/onditions  produced  hy  tiip 
war.  I  am  of  *>pinioii  that  said  waiver  by  Spain  affei-ted  thi'  elaim.s 
ft>r  indrintiity  of  all  pers^^ns  who  weri*  citizens  or  sidijeets  of  Spain  at 
the  timt^  tin-  treaty  went  into  idfet-t  as  a  national  eoinpaet.  and  snrl 
waiver  was  not  :iv*iided  hy  n  sid*se<]uent  rlianifr'  of  mitionulity. 


^ 


III. 


A  niiniber  of  tliese  claims  are  foi*  conn)ensation  for  thjifutgt'.     By 
'^^dainaj^e"'  is  meant,  as  het^^  ased,  toss  or  injtiry  resultin*^  from  mat 
terd   U>    which   the  elahnaat   did  not   coiLseut*  the  pnrpoHC   of   tjuch 
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rlassificjition  lK*in<£  to  distiiiffiiish  thoiti  from  rljiims  foimclrfl  on 
i'ontnu't. 

The  objections  to  tho  settK*iiiPiit  f»y  the  Wsir  Department  of  such 
eluiins  for  <hHnM^e  ure: 

i.  Tliiit  said  diimnt^a^s  are  unliquidat^*d  and  tbr'  War  Department  is 
withotitiiLithority  to  nettle  and  adjust  clainiis  for  unliquidated  damages. 
(22  Op,  A.  G,,  441-442,) 

It  m  V»eliev4Ml  to  have  }HH'n  the  tiniforiH  jirat'tioe  «jf  the  ^Var  Uoiiartment  t4>  abide 
l>y  th«*  well-«»Ht«bliHln»d  U»}^al  prirM-ijilo  wliN'h  prp<*lni!ej«  the  exetnjtive  bnincli  of  the 
(jovi.'mnn'nt  frotti  alltiwiii^  rlaiiiiH  for  diimaj^ef^  to  |>ni[K>rty  h^troyed  ar  injured  in 
tho  rMHiiii*jri  drfcnnt- or  due  prot**H"iitiMn  of  wur  rt;riunst  piihlir  eiifiiui*i^.  (Mr  IVI- 
knap,  Stvrrtary  of  War,  to  Mr.  I^wrt'riet%  Feli,  24,  1H74.) 

2.  A  nuuilier  of  these  chiints  arc  for  damafreH  fjccasioned  l>y  the 
milititrv  fort'es  of  the  United  States  while  en^*i^iHl  in  aettuil  lif>stilitie.H 
and  in  |x*rfornianec  of  aetive  iniliUiry  operations  in  enemy's  r'ountry, 
pursuant  to  the  orders  of  eomniaiidin^  otHeers  and  the  ]nirp(»ses  of 
the  war. 

A  h(4ii*,'erent  is  not  required  to  pay  for  damayfes  to  persons  or  prop- 
erty of  enemies  or  neutnils  whirli,  hein^r  in  tlie  traek  of  war,  is  injured 
hy  nulitiiry  operations.  (Vattel,  Book  IIl,ehu|K  15,  see.  2:^2;  United 
States  V.  Pmifie  li^ulroad,  120  U.  S.,  2;^3-231*;  Wharton's  Int,  Law 
Dijf.,  vol.  2,  see.  224,  p.  582  et  seq.) 

A  ncutral^JS  residenee  in  an  enemy's  (^ountry  exposes  his  property 
to  enemy's  risk.  (Wharton's  Di^.  hit.  Ljiw,  vid.  M,  eha[».  17,  see. 
352,  p.  3410 

IV. 

Some  o(  these  claims  are  }nis<Hl  on  tlie  unautliorized  action  of  indi- 
vidual soldiers;  acting,  not  in  the  performance  of  orders,  but  in 
violation  of  the  military  (-ode,  tlie  fnstnn'tions  to  thf^  Armies  of  the 
Unit4/d  States  in  the  Fiidd,  the  law  and  usa«^^es  of  war,  and  inter- 
national law.  For  injuri*\'<  of  this  character  no  le^il  res|X)nsil>ility 
would  attach  to  the  Oovermnent. 

The  I rniletl  states' Jj«  not  ri'H|»oriMil>lefor  anlawful  af!b>  of  t*iili!ier«  or  employpf^fl, 
&iid  thf  S<*(Tetary  of  War  Is  not  emiKiAvert^l  to  allow  a  elaiai  h^r  eers<>niil  [property 
Btoleri  or  illetrsiny  a]>|troiiriat4Hl  fiy  a  j^iihlier.  (J.  xV.  (i.  Op, ,  |>.  L'(>0,  ser.  lli,  Id.,  j), 
24S;    Moore  hiternatioiiid  Arliiti-ationH,  ji.  "JMlh.) 

The  remedy  in  such  vm^es  is  hy  civil  suit  against  the  offender  smd 
b}^  prosecution  unth'r  the  criminal  laws. 

V, 

Certiiin  of  these  claims  are  for  compensation  f<*r  injury  to  persons 
or  for  damajj^e  or  di'st ruction  of  prcjperty  V>y  insnr^fents  in  the  Phil- 
ippines. The  trpjieral  rule  is  that  a  sovereign  is  not  ordinarily 
responsible  U*  alien  resident's  for  injuries  thev  receive  on  his  territory 
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from  belligerent  action  or  from  insurgents  whom  he  could  not  con- 
trol.    (Wharton's  Dig.  Int.  Law,  vol.  2,  chap.  9,  sec.  29S,  p.  676.) 

Then;  seem  to  be  limitations  to  this  rule,  two  of  which  have  been 
advanced  b}'  our  Government,  as  follows: 

A  government  in  liable  internationally  for  injury  inflicted  on  aliens  through  its 
negligence  in  pennitting  insurgents  to  destroy  the  property  of  such  aliens  and  by  its 
mbHeciuent  implied  ratification  of  the  conduct  of  such  insurgents,  there  being  no 
nulrem  offerc^l  in  the  courts  of  such  government.  ( Mr.  Frelinghuysen,  Secretary  of 
State,  to  Mr.  Baker,  April  IS,  1SS4,  MSS.  Inst.  Venez.;  also,  Mr.  Bayard,  Secretary 
of  State,  t^)  Mr.  Baker,  May  12,  1885.) 

Wliether  a  nation  is  responsible  for  spoliations  by  insurgent  authority  which  for  a 
time  obtain  |)08He8Hion  of  part  of  its  territory  dejwnds  upon  the  question  how  far 
such  authririties  w(rrc,  in  international  law,  capable  of  binding  the  nation  by  their 
ai!t>*.     (Mr.  Sewanl,  S<»crt»tary  of  State,  Report  March  30,  1861.) 

The  War  Department  can  not  ]>e  expected  to  hold  that  the  Govern- 
ment of  the  United  SUites  is  guilty  of  '"negligence  in  permitting 
insurgents  to  destroy  property"  in  the  Philippine.s,  nor  to  hold  that 
the  insurgent  authorities  are,  ''  in  international  law,  capable  of  binding 
the  nation  ])y  their  acts." 

An  examination  has  l)een  made  as  to  the  authority  of  the  Secretary 
of  War  to  refer  these  claims  to  the  Court  of  Claims,  under  the  pro- 
visions of  the  act  approved  March  3,  1883.  (Bowman  Act,  22  Stat. 
L.,  485.) 

The  rule  seems  well  established  that  the  SecTctary  of  War  is  at  lib- 
erty' to  refer  to  that  court  only  such  chiiins  as  ho  could  determine,  i.  e., 
such  claims  as  are  within  the  jurisdiction  of  the  War  Department. 

The  trannfcr  of  a  claiin  under  thc^  Howinan  Act  <1ooh  not  carry  witli  it  an  increase 
of  |K>wcr  over  the  matter  in  contrfiverny.  If  tlie  department  1h^  without  jurisiliction 
of  the  claim,  tlie  court  is  without  [>ower  to  determine  the  ciise  upon  its  merits. 
(IIHnoiH  V.  {Jn\UH\  Stales,  20  Ct.  (Ms.,  ;U2.) 

To  enal»le  the  court  to  take  cojjniziince  of  a  claim  tranpmitte<l  to  it  l)y  the  head  of 
a  de|>artment  under  the  Howman  Act,  it  must  appear  tliat  such  claim  was  one  which 
that  department  hjLs  authority  to  w»ttle  or  adjust.  (Pitman  et  al.  v.  United  States, 
20  Ct.  Cls.,  254;  McClure  and  Porter's  ca*ie,  11)  Ct.  Cls.,  30;  Hart's  ca.se,  15  Ct  Cls., 
414.) 

An  alien  may  maintiiin  an  action  in  the  Ignited  States  Court  of 
Chiims,  under  certiiin  conditions  set  forth  in  section  1008,  Kevised 
Statutes,  as  follows: 

Aliens,  who  are  citizens  or  subjects  of  any  government  which  accords  to  citizens  of 
the  Unittnl  States  the  rijrht  to  prosecute  claims  a^iinst  such  government  in  its  courts, 
shall  have  the  privik»j:(^  of  prosecuting^  claims  ajrjiinst  the  UnitcMi  States  in  the  Court 
of  Claims,  whenH)f  such  court,  by  reason  of  their  subject-matter  and  character, 
might  take  jurisdiction. 

The  Secretary  may  desire  to  know  if  the  Spanish  (xovernment  per- 
mits citizens  of  the  United  States  to  maintiiin  suits  aj^^inst  said  Gov- 
ernment in  the  courts  of  Spain. 
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The  Court  of  Claims  say: 


Of  all  the  jjnveniinentii'  of  Ktirot>i%  it  itJ  lx^lieve<l  tbftt  Russia  alone  does  not  lioW 
tbt"  Slate  atiieiiable  in  matters  nf  [irojH*rty  to  the  law-  t>f  all  the  fonntHej*  who*H^ 
lawa  have  Ix'eii  examined  in  thiK  ewirt,  Spain  only  re>»emlilet^  the  Tnite^l  States^  in 
fettenn^r  the  jmlieial  pr<H-eeilinp4  of  her  eonrt*«  by  rer*trieti<inH  ami  k-avhi);  the  ext^ui- 
t ions  of  their  deereinHfle[*t*ndent  upon  the  legisbtive  wilh  *  ♦  ♦  The  rwonli?  of 
this  eonrt  also  show  that,  within  the  pix*i^*nt  ^'entnry,  an  American  citizen  reeoven^l 
a  jndirment  ajrainst  Spain,  in  a  Si>ani8h  tribunal,  to  the  very  large  amonnt  of 
$373,879.88,  and  that  he  eleeteil  h>  retain  Spain  a«  his  delttnr  when  the  def  rec  was 
alxmt  to  l)e  tnini^ferriHl  tf)  and  aRstimt*<l  by  the  I'tiite*!  States^  and  that  his  ehoife 
was  judieious,  for  thiHi>»h  thns  Iransferrnl  and  Ji>yani*xh  llie  debt  ha>*  never  l»eeii 
paici.     (Meade's  ntH.\  2  Ct.  CIs..  225. ) 

Tho  **  Spanish  tribunal "'  which  rendered  the  ^'  doeree ''  nUjve  referred 
to  Wiisn  pntfiT  or  eoiii mission  hnviT^pr  s^K^eial  prnvt^rs.  The  exist! n*^  <'on- 
ditioii  of  the  law  in  S^tjiin  upinnirs  to  be  tlnit  the  (M»tirts  niuy  entt*rtuiri 
the  suit  of  a  eitizen  or  alien  a^iinnt  the  Governniettt  and  render  judg- 
ment therein,  fnit  ean  not  enforce  the  deeiTe.  The  relief  atfoi*ded  by 
the  United  States  C<airt  of  Cbiims  nxtentis  no  fiirlher,  and  therefore 
Spain  roiiiplics  with  the  reeiprocity  requirements  of  section  I0(i8, 
Revised  Statutes  of  the  United  States. 


VI. 

About  forty  of  the  ea^e.s  incduded  in  the  nuTuber  now  undergoingf 
investigation  present  the  quest iorj  of  the  autliority  of  the  SecretniT  i>f 
War  to  settJe  an<l  adjust  elainis  based  on  impli^tl  contracts,  'Hicse 
dainis  arise  from  a  eonditinn  of  fa<'ts  substantially  as  fid  lows; 

Pi*oix*rty  iKdone-intr  tothe  t  laiinarit  was  taken  atid  used  by  the  touted 
States  for  the  support  or  othei'  lienclit  of  the  Airuy.  At  the  time  of 
the  takino-  uud  use  the  military  an t  hi  critics  contivmphited  sind  in t  landed 
that  i^ompensation  shoidd  be  made  therefor.  In  some  instatices  punil 
ai^reements  were  madt*  to  that  end;  hut  in  others,  iK^eause  of  absence 
of  the  owiH*r,  inability  to  speak  the  lan^j^uajjfe,  want  \4  time,  or  other 
reason,  no  express  a^'reement  was  entered  into  with  the  owner.  The 
owner  now  seeks  compeiisation  for  his  jn^operty  8o  usetl,  basmg  his 
rigiit  thereto  upon  either  u  jmrol  or  implied  contraet  for  payment 
of  a  tjfHUitiiifi  tiicnuL 

It  is  und(nibtedly  trin*  that  the  ITuiti^d  Staten,  wdiile  exercising  the 
rights  of  a  lKdlifr**rctit,  may  tcm|Kvrarily  oceupy  real  pro|K^rty  and 
seize  jiersonal  property  iMJ^Iongin^-  to  private  individuals  and  np|dy  it 
to  the  use  and  bcnclit  of  the  tnM>ps,  without  liability  feu*com|)ensation. 

It  iseipially  true  that  tljc  United  Stittes  is  not  ftUf^jni  \u  pursue  such 
course,  but  is  at  liberty  to  refraiti  therefrom;  and  if  it  desires  tooccupy 
or  iLse  and  consume  the  property  of  a  private  individual,  even  that 
of  an  ememy,  it  may  subject  itsidf  to  the  liability  at  tlie  time  of  the 
taking,  in  which  event  the  compi^nsution  partakes  of  the  character  of 
dSi;  or  the  United  States  uiay  decide,  after  the  tttking,  to  waives  It)*. 
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oxotuption,  in  wlurh  ovciit  conipensiition  imrliik**s  oi  the  rhnnictor 

The  right  uf  the  Ciov**rnniPnt  to  impress  tlie  desired  property  may 
}*e  wiiiveil  and  lialality  for  e(»nipensatiou  ereated  hy  the  aetioii  uf  the 
iiiilihiry  uiithuritie.s  if  .sueh  aetion  in  taken  prior  to  or  at  the  time 
th<»  property  is  ih'voted  to  the  uses  of  the  Arniy  and  is  sutlii'ient  to 
create  a  eontraet,  express  or  implied.  If  sueh  aetion  is  not  tiikoti 
that  time,  the  niilitary  authtjrities  eeft,Ne  to  ]X)sises.s  such  authority,  at: 
the  \vaiv<*r  must  \h'  made  hy  t.Vmtifress. 

Thi>  military  authorities  aetoniplish  sueh  waiver  and  rreate  the  1 
bility  f»y  enterin^r  int*>  a  eontnirt  with  the  proprietor.  If  th«*  (*ontra*'t 
i8  in  writJtifif  and  entered  into  pnrsiiaat  to  tlie  provisitnis  i>f  section 
3744,  Revised  Statutes,  the  Goveraruent  is  hound  to  pay  the  price 
.stipulated  i?i  the  contract.  If  the  cfmtrat't  is  not  rethiced  to  writing, 
the  (Toverament  is  liahle  for  the  fair  uairket  valiH*. 

Contnifts  rn>t  in  writing  may  I  e  divichnl  into  two  ^enentl  chiBsos' 
express  and  implied.  It  is  well  enstiiblished  that  the  Secretary  of  War 
may  determine  tht'  merits  of  and  amount  due  upon  claims  made  for 
piciperty  actually  devt»tcd  to  the  uses  of  the  Army,  where  the  rontract 
was  r.rjttYJ<srd  eith(»r  in  writintt  or  in  parole.  I  am  unable  to  reix^rt 
that  it  is  idso  established  that  tlie  Sccretjiry  mtty  determine  the  xpiPs- 
tions  arisin*^'  where  the  contract  was  hapiiid,  altliough  the  reason intf 
which  cj^tahlishes  the  authority  in  one  instance  carried  to  it.s  lot»-iral 
conclusion  estahlislies  a  like  authority  in  the  other.  I'he  liability  of 
the  (Tuvernmciit  arises  frtan  the  fact  that  the  takiiitj  and  usin^^  wa>» 
accompanied  l>y  an  intention  tt»  pay  therefor;  and  the  auth<*rity  of  ttie 
Se<'retary  cjf  War  to  act  upon  the  matter  arises  from  the  fact  that  a 
contract  exists  and — 

ExeiMitivi*  nlTicH'tv  havi'  juriHtHrHon  ui  claims  U^v  nir>noy  *\\w  on  i!tmtrarta,  thou 
tlH>  nxact  iiiiiiJiHit  hi'  WiA  WwA  llien^ty.     (2t)  Coiirl  t'lainis,  IH+,) 

Tlie    line   hetwet^n  liahility  and  nonliability  of  the  Government 
plain.     As  stated  by  the  Coui't  of  Claims,  it  is  as  follows: 

There  is  a  ilistim*tion  to  Ix*  <lra\vn  tietween  profierty  uschI  ffir  Governinent  j>u^ 
posea  and  jmijterty  lieHtrnyetl  fnr  the  |iahlieKifety*  \[  the  conditi^mH  iiiluiitttHl  tif  it 
kmnu  m^(|iureil  by,  ifiatraft  a(4<l  UHed  for  the  lH?nefit  of  Uh»  (iovernmenl  il  tniiy  he 
repinliHl  uk  jinjiured  uiicler  an  hn[>lie(l  eontraet;  })tit  if  ttie  ttikia^r,  UHia>r,  f»r  iMTUjiy' 
hig  wii?'  ill  llie  jjrtlum  of  (lestriietioii  for  the  general  welfare,  or  iiiiiUrnt  to  the 
ravap'*' of  wart  and  whelher  hroUj^Jit  alnna  hy  i'a?jnalty  nr  Uy  anttir»rity,  and  whether 
on  tii>HtiU'  or  national  lt»rnlory,  the  Ioks  (In  the  al>*4*'iK'e  of  [xiHitive  legislation)  must 
lie  twirne  hy  him  on  wtionj  it  falls.  (Hefleh<:jwer  v.  HaitnJ  States,  21  Court 
Claims,  229,237.) 
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In  (lark  r.  Ignited  Statei^  (95  U.  S.,  r>m)  the  majority  of  the  eourt 
held  ttiat  tite  teinis  of  an  oral  atjreement  with  the  Sec-retary  of  War 
were  not  Inndino-  u|MJn  the  I'luted  Stat<'>  \n  the  sense  that  tlie  specific 
provisions  thfrt-nf  rould  he  et^fort^ed  hy  the  eontraetor;  but  the  court 
my  (p.  b^2): 


tst 


J 


347 

We  <lo  not  mertn  Ui  m\y  that  wbrre  u  jwtrrtli*  rontrart  Iulh  In^en  wlmlly  or  fiartiaTly 
exei'iiU^<l  aii*l  |H*rftinm'fl  mi  <iiu*  nuh*  ihv  party  jwrftkniiintr  v\  ill  imt  he  I'UtUU^l  U> 
rtH"ov**r  the  fair  value  of  hia  pro[»erly  or  wrvire^*.  tin  the  ronf  rary,  w€^  think  ttiat  he 
will  Ix^  entillt^l  to  nn^over  sucJi  value  iw  npou  an  iuiy>hetl  ei>iitnu*t  for  a  tpmnhtm 
meruii. 

Mil  lor,  Fii*l<L  tmd  Hunt,  J.  /.,  rli.ssrntr*d  tuu\  woiv  of  opinion  thnt 
the  terms  of  an  oral  a^'^reeiiient  Uet^anio  fjindhi*;;  iipoti  tlie  rnited 
States  when  the  a«^reenient  wn.s  jx^rforined.  In  voiein<jf  their  dissent 
Mr.  Justiee  Miller  naid  (p.  54t>): 

If  there  is  any  hraneh  uf  the  pnhjie  jier%iee  where  eontrari,^  nML«rt  often  l>e  rna*le 
gpee«lily,  ami  withoni  lime  tn  nnltirt^thi*  iMUitniet  to  writini;,  it  in  in  that  of  f  he  Artny, 
Smtih'D  (M'c^niiions  for  sn|»ehe^i,  f*ir  tht^  rwrupation  nf  Imihhn^H.  f^o'  Mif  tnniK|Kirfutiiin 
of  food  and  nninitionH  of  wiir  art;  eonptiiTitly  arii^in;*,  and  iti  timny  of  theiii  it  is 
hnjxisHihle  to  d«»  more  thati  demand  what  ij*  wanteil  and  a^re*'  in  pay  what  it  hn 
Wivrlh.  I>id  CV»nt?re**»  intend  to  nay  that  thi*  [uitnidifeitiwn,  wlm  wild  *'take  of  nnne 
what  iH  ruHt'Haary , ■ '  in  to  hwe  hiw  proiM*rty  for  wnnt  of  a  writtni  eoidraet,  or  Ix^ 
reinitttM:!  to  the  delayi*  «>f  an  art  of  Contjjress? 

In  Wilon  r.  United  Stiites  the  Court  of  Claira.saaj: 

This  oral  amin^ement  Ijeiween  the  i>artie8  was  not  binding  upon  the  defendants  o« 
a  fHniirttt'i.  ♦  ♦  ♦  TXa*  Ifj^al  tifft*4't  of  the  oml  arnin^*ment  waj^,  that  if  the 
riaimaiitii  shouM  po  on  with  the  work  tht-y  wnnld  iM'rtntir  «*ntitle<l  tti  r€imjrt'nHidi<in, 
n[Mni  an  implied  a*wumj»!-it,  for  tin*  vahu'of  j^o  rnneh  a<*  they  Hboidtl  atttiially  perform. 
(Wilon  V.  Tniled  St.Htet*,  1^:^  Court  i>f  ClainiH,  77,  St.) 

In  United  States  v.  Bastwick  (94  LI.  S.,  53)  the  eotirt  reeotrntze 
that  the  United  StHt<*H  may  eontntei  hy  iinplieation.  In  that  rase  the 
eoart  say  {\\.  W)i 

The  Uniknl  State**,  when  tliey  eontnict  with  their  ritizen?*,  art*  con  I  roiled  hy  the 
same  laws  that  ^roveni  the  fiti/.cn  in  that  IxdiaJf,  All  obUiuationjj  wliieh  wi>iild  Ik* 
iniplieit  a^innt  eitizen:^  timh'r  the  ^anii^  <-irrumHtaureH  will  ln^  ittiplii'd  airaiiii^t  tjiem. 

And  aj^^ain  (Id.): 

There  are  in  this  tN>ntract  no  Htipidations  to  take  the  place  of  or  in  any  manner 
rentrirt  thin  jtni*li*»<l  ohlipition  on  the  t»nrt  ai  the  United  States  jfrowin^  nnt  nf  their 
relation  to  tbe  jietitioner  an  Iuh  leHj^i**'. 

The  existence  of  a  contnic^t  heino-  roneeded  (»r  estahlished,  hns  the 
Secretary  of  War  authority  t*)  determine  the  amount  of  the  fptantifm 

In  Dennis  n.  United  States  (20  Ct.  CK  llt>)  the  eourt  held  (2  Syllahus): 

Tbr  exeentive  offirers  have  jiirisfhction  of  elainix  for  money  dnt'  on  contraets, 
llioui^li  the  exact  amount  Ik?  not  lixed  thereby. 

Ill  the  lK>dy  of  the  opinhm  the  eourt  say  (p.  121): 

TeehmeAHy  all  claims  for  money  dne  tm  *T»ntnietf,  where  the  exaet  amount 
payable  is  not  therel>y  fixed,  iii*  in  tbe  caw  of  ^immIs  pnrchased  mt  wurk  ♦lone  vsith- 
ont  an  agret^l  price,  are  elaimji  for  nnli(jnidated  dama^'e^-  Bnt  tbey  ariiie  nt^eej^j^irily 
anil  ftf  conry*-  from  otbt-rwisc  fnllilltHl  and  extvnttMl  ai^reernent^,  and  tln^ir^^Utlement 
rarely  requires  any thinjj  more  than  tlieonhnary  pnH'e*»st^fl  nf  acronntinj^,  tbe  priiies 
liieiog  readily  detemiine^l  by  the  vouchers  and  reports  of  the  publiu  officers  incurring 
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Ihn  i«x|>oiiN«»f<,  or  by  ()th<»r  moanH  within  reach  of  the  accounting  officers,  who  very 
|ini|H«rly  takr  Juriwilction  and  i«W8  upon  such  claims. 

(H<H.  iilftn  MrCnure  r.  ITnitwl  States,  19  Ct.  Cls.,  179-180;  Satterlee,  admx.  et  al  r, 
V\\\Uh\  HlatiM*,  IK)  ('t.  (ns.,  51-54;  UnitM  States  v.  Corliss  Steam  Engine  CJo.,  91  U.  8., 
:I21 ;  V\\{Uh\  HU\U^  v.  lUwtwick,  SH  U.  S.,  53.) 

In  opinion  on  tho  olaiui  of  the  Snow  and  Ice  Transportation  Coua- 
juiny,  ivndertHl  t*)  tlio  ScHTetarj'  of  War,  April  12, 1899,  the  Attorney- 
(loiioml  Hays  (2:J  Op.  A.  (J.,  441-442): 

Tho  Court  of  Claims  has  n»|H»at<Mlly  held  that,  unless  authorize<l  by  Congress,  heads 
of  IH»|mrtuuMits  havo  n<»  iM>wer  to  adjust  the  \^\  claims  for  unliquidat«Kl  damages, 
own  whou  arising  fn^u  bn»ach  of  contnuit.  A  well-recogniztMl  exception  is  the  case 
\\t  olaims  for  work  and  lalK>r  done  or  materials  furnished  under  contract  silent  as  to 
pHiv  and  tho  amtmnt  therefore  unliquidate<l. 

*rho  rulo  ap|HMirs  to  l)e  that  a  chiini  for  qufDitftm  meruit^  based  upon 
A  iH*ntmot  whirh  has  boon  performed,  is  to  ])e  distinguished  from  a 
olatn^  for  unliquidated  daina(]fes,  and  the  War  Department  has  authority 
|i¥\letornnne  the  amount  of  thib  quantum  inep*i!t.  The  question  now 
iM>v«»ented  is:  May  the  Secretary  of  War  exercise  this  authority  of 
detonuination  when  the  contract  is  implied? 

An  luuilo^fous  question  arose  upon  the  application  for  payment  of 
ivnl  for  lands  used  for  Camp  Meade,  Pennsylvania,  and  was  referred 
\\\  tho  Comptroller  of  the  Treasury,  who  decided  that  the  claim  might 
W  settled  and  paid  by  the  War  Department.  The  Comptroller  decides 
the  rule  to  i>e  as  follows: 

1.  If  property  was  impressed,  that  is,  taken  witliout  the  consent  of  the  owners, 
Mhd  witlunit  ajjreement  as  to  rental,  the  claim  is  for  nnli(jni<lated  dania<res  and  the 
War  lV|»iirtinent  is  without  juris<liction.     (See  letter  to  Sec.  of  War,  April  11^,  18^M).) 

2.  If  "the  pro|>erty  was  taken  with  tlie  knowled^'e  and  consent  of  the  owners 
thertM»f,  under  and  pursuant  to  a  parol  ajrreeinent  U'tween  tlie  ( Jovernnient  and  said 
owners  that  the  Government  should  use  and  occupy  said  property  and  pay  to  said 
owners  a  fair  and  just  compensation  for  such  use  and  occupation,  hut  the  amount  of 
i*«Mn|H'nsation  was  not  tixf^l  by  said  aprtH'ment,  and  that  subse(|uent  to  such  ust^  and 
<HVUi>ation  and  heretofore  the  amount  of  couii>ensation  has  Ihh'U  ajiretnl  ui>on 
U»tween  the  projH'r  officers  of  the  (lovernment  and  sai<l  ownei-s,  I  am  of  opinion 
that  the  same  may  Ixj  paid.  Not  \\\ydi\  a  statutory  contract  because  the  j>arol  agree- 
ment, not  having  l)een  reduced  to  writing  and  signed  by  the  i>arties,  was  by  section 
:{744,  lievistxl  Statutes,  void,  but  the  agreement,  altliougli  void,  having  l)een  acteil 
ui>on  and  executed  by  saitl  owners,  they  are  entitled  to  the  reasonable  value  for  the 
said  use  and  cK-cupation  of  said  projK'rty,  and  if  the  same  has  been  detennined  and 
a^reeil  uiK>n  lw»tween  the  prc^KT  otficers  of  tlie  Government  and  sai<l  owners,  and 
the  amount  fixed,  it  may  be  paid."     (See  letter  to  Sec.  of  War,  April  19,  1890.) 

It  will  not  es(»ape  the  observation  of  the  Secretary  that  the  Comp- 
troller confines  the  jurisdiction  to  jnirol  contracts  duly  performed.  He 
does  not  expressly  decide  that  the  Secretary  of  War  has  a  like  juris- 
diction where  the  contract  is  haplird.  From  the  reasoning  of  his 
decision  it  appears  to  the  writer  that  the  rule  would  be  the  same  in 
both  instances.  The  jurisdiction  arises  from  the  fact  that  a  contract 
exists — written,  parol,  express,  or  implied.  The  Comptroller  decides 
that  the  stipulations  of  the  parol  contract  are  rendered  void  by  the 
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provifsion.s  of  MM-tiorj  'Al4h  Yli*\isvd  Stahitrs,  I  nit,  luivitii,''  been  ju^terl 
u|>on,  a  liability  to  jniy  a  reasoruil^i^  valur  wtis  rrtnUed.  This  iiahilitv 
ari.Hen  from  the  uw  or  mcupation  which  \v»im  lawful  and  authorized;  it 
is  not  (li^prndt^nt  upon  thi'^  fa**t  tliat  tht^  ponditiiMis  i>f  tlit*  iisin^  were 
expressed,  for  the  rx[»reHsion,  hein*^  in  parole,  wars  void.  Otherwise, 
iKjtIi  liability  and  jiiriHilietion  are  made  to  dejK^nd  upon  the  one  thing 
in  the  tninsacHon  whieli  was  ille<^od  anid  void.  Tin*  <»]>inion  of  the 
Coniptrolli^r  vvaso'iven  in  a  ease  where  the  euntraet  was  in  parole.  But 
the  trtnicnil  prineiple  dedueihle  therefrom  Is  that  if  the  authorities 
ttHjk  the  jjnjperty  for  tlie  rise  of  tin*  Army,  intendinj^  to  pay  for  it, 
and  devoted  the  property  to  the  us*^' t»f  the  Army,  and  the  owner  at 
the  time  or  thereiiftcr  aeipiieHeed,  a  ehiira  for  8Ueh  payment  i.s  founded 
on  eontni(*t,  ancl  the  Set-retary  td  War  may  settlraud  pay  it.  On  the 
utlier  hand,  if  the  taking  or  de^truetion  of  the  prtijjerty  was  uot 
done  for  the  nne  of  the  Army,  hut  to  promote  military  o|>t?mtions  or 
the  ]nirpKsi*s  of  tlie  war,  and  the  authorities  did  not  intend  to  pay 
therefor,  then  the  ehiim  would  he  for  uidiquidated  damages.  8ueh, 
for  instanee,  would  he  ii  elaim  for  ilamaj^e  to  erops,  fenecs,  or  struc- 
tures hy  any  army  on  its  nian-h  even  in  loyal  ti^rritory;  or  for  tern- 
porary  oeeuparu-y  of  ht>uses  sind  land  neeessary  on  a  mareh,  |n'epam- 
tory  to  a  Inittle,  durinj^f  battle  or  afterwards,  for  hospitals,  ofiiecrg, 
and  stt^ri's;  or  for  material  to  buil<l  breastworks,  foi'tilirati<ais,  i^te. ; 
or  property  destroyed  to  weaken  the  enemy  or  pnanote  the  operations 
of  our  trot^ps;  or  the  seizure  of  enemy's  pn>{)erty  for  the  pur|Kji4ei>  of 
the  war. 

It  would  srrnj  as  thou^^^h  the  propter  test  is  ;  Was  the  |iropt*rty 
taken  for  and  di^voted  to  the  u,se  of  the  troi>ps  with  the  intention  of 
payin*^  thnefor,  and  does  the  owner  assent  thrn*to  *.  (Waters  v* 
United  States,  4  Ut.  CIs.,  'IW ;  Provine  e.  Ignited  States,  5  Ct.  CIh., 
438;  Kiml»all  t\  Uiuteil  States,  5  Ct.  Ck.,  25^2;  Stevens  f\  United 
Stiit4's,  2  Ut.  Uls..  \l'i:  \\ivs  r.  United  Stales,  H  iX  V\s.,  t.) 

Thi^  4'onsent  of  tlie  ow  ner  is  niKUnibtedly  essential  to  the  er*vation 
iKf  th*"  rcjntnirt.  lint  it  wouhl  he  unjust  to  re^juire  the  owner  to 
estaldish  that  lu'  rviileiu-etl  his  r<niserit  a(  the  timi'  of  or  prior  to  the 
takin;^,  fen*  hr  may  mtl  Unvr  hwn  j>ri'sent  or  in  thi'  vitinity,  or  l»eing 
pr<^sent  was  irj  i^'iitirarire  of  his  rijudits  oi'  situation,  [t  would  !^»em 
snflifiriit  if  Ih'  is  HOW  wiliini;  tot^ai^iy  out  the  inti*ntions  entertained 
by  the  authorities  of  the  United  States  at  the  time  the  property  w&a 
tjiken  and  used. 

In  sueh  rases,  the  impirtant  feature  would  be  to  asri^'tain  the  ehar- 
aeter  of  tlie  talking.  Was  it  impressment  or  not  'i  'Jliis  tjuestion 
turns  uptm  the  intent  of  the  military  authorities,  and,  in  the  alKsence 
of  dirtu^t  evi<lenre,  mtist  hr  detenuined  l>y  existing  et>nditions  and 
attendant  cireumstaners.  Who  is  so  well  aide  to  dee  hue  the  intent  of 
the  military  authoritii^s  or  to  adjudge  the  siguiticanee  of  eonditiouj^ 
and  eireimLstiinces  as  the  Serrctarv  <>f  War'i 
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An  h  mojisinv  (if  cron<miy,  I  tluuht  not  t!iut  it  would  l^f^  ioiSS 
iulvnniiiy^i'  of  this  (fOveriiriH'iit  to  have,  suvh  t'liiiius  si^ttliMi  hy  tlie  vSec- 
retary  of  War  instead  of  Kciicling  them  to  Congress.  The  cxperitmce 
in  settling  the  rtiiiiiis  sirisiiitr  iUiriiiir  the  civil  war,  hy  CVmcrross,  deiii- 
onstrutes  tlie  wisdom  of  securing  ^ettleinentjs  while  a  knowledge  u, 
factftj  and  values  is  ascertainable.* 


The  views  expressed  in  the  fore^foin^  i"ei>ort  were  a|>proved  hy  t 

Sei*retary  of  War,  and  hy  his  direction  the  chief  of  the  Division 

Insular  A  Hairs  transmitted  i'o|>v  to  the  iuilitary  ^overntjr  of  Cuba,  the 
eivil  governor  of  the  Phili|>|nne  Islands,  the  ioinniander  of  the  United 
States  military    forci's  in   tlie    Fhilipjiine  Islands,  the    utfice  of   tb 
JudgoAdvocate-Ueneral,  U,  S.  A.,  and  the  chief  clerk  of  tlic  W 
Deimrtnient 

'The  »JtH*^'tiorl  *llH"(jH.«tHl  in   fnri'i^fiin;!:  Sulnlivi^iiun  VI  Innn^f  n*ferret1  Uj  tlu*  Comjj 
tr^^ller  of  tlie  Treasury »  that  oaU^iul  (h»it!riuiijt*«J  iim  fiiiilU^r  m  follows  : 

Tkka«itiiy  Department, 

OfFICK   tiF   i.'uMlTHDLLEU   OF  THE   TrKASURV, 

Umhin*jkm,  M^rch  U,  imi. 
The  Skchktaky  of  Wvii- 

S[m:  I  havi*  rtnvivL'fl  ymir  it^ttur  nf  F^hniary  IH,  Hll)l»  a*<  follLiWH: 

'*  I  havi?  the  honor  t**  rcfiueHt  your  opinion  ou  a  tjueHtiou  ariHiu^  in  a  miriUvr  of 
t4aiTim  ajniiiiHt  thL"*tovenimi*ntfor  i*o!ii]H*nKatioa  for  erivalt?  pro|M'rty,  taken  liyonler 
of  thi*  fnilitHry  authorities  aiMl  «levol«Ml  to  Uie  \x%\^  ol  ihe  troojiH,  whereJiy  proper  sub- 
4*iiitenei%  t*heher,  etr,,  wan  afiortled  them. 

**At  llie  time  the  private  projierty  was  Uiken  the  mihtary  ttuthoritit»H  intemli 
thsit  eiim(H:'n^iaOon  nlinnlil  \w  miuh%  hut  for  liiek  of  time,  iiiatiihty  to  sjK'jik  a  eoinnion 
luiJ^'iM^e,  al>s*  nee  nf  the  tiwiien  ^^r  uther  eaiif^e,  an  fjfirr^  mntriiet,  eillier  in  writiu^^ 
or  par*»l,  vvi«>*  not  fi»rmnlate<L     TheriM'xiHtH  an  o///i/(^^/ e* an nwt  (o  pay  ihr  lUir  mar- 
ket vahu'  i*(  saiil  j^rojierty,  whieh  eontnu't  may  Ir-  e8taljli.*(licMl»  eitlier  l»y  ttieevid^^iii 
of  the  otliixr  who  unlered  the  taking  or  by  attendant  fact**,  eireumatanceSi  and 
ditifintf. 

*'  The  «pie«tion  than  raii*e<l  la  a«  foll'Hvs:  I  las  the  8ec*retary  of  War  authority  to  aeti 
and  order  (layment  of  a  elaim  for  nioney  due  on  an  implied  eoutmel  whieh  has 
|H^rformei|? 

*'At  my  re<pieHt  the  law  offieer  of  the  IHviHion  of  iuHnlar  Affairs  of  tliin  Dejiartment 
hM«  pre]>ared  a  report  on  thiy  tpie^tion  in  eonju-etion  with  the  ^eiieni]  Hulijet:t  of 
etaimw.     I  tmnsniit  herewith  a  rnpynf  naid  rejKirt,  ami  eall  yonr  attention  to  8ul 
division  \M»  wherein  tlie  question  suhmilted  is  diwuH^e^L 

**It  will  ifrt^tly  BimpUfy  the  work  of  thi.s  I>epartment  in  deiilinif  with  idaims 
the  tdiameter  inilieate^l  if  !t  in  determined  that  the  Sinretary  id  War  may  exereii 
m  to  irnjilied  eontnu-t*?  an  authority  mtdi  aa  he  exercises  wfjere  the  contraet  m  in 
parol." 

«SulMijviRion  VI  of  the  report  refern»<l  to  hy  you  is  m  follows: 

«  «  «  #  «  «  « 

The  <|t»estion  presenttHl  for  my  decision  is,  Ha**  the  Secretary  of  War  authority  to 
fc^ttk^  and  nnler  {Miyment  of  a  elaim  for  money  due  on  an  implied  eontrart  whieh  has 
hieen  i»erformed  ? 

It  hai<  fre<juently  lM»en  lieM  that  where  themt  has  l»eeu  an  express  mntraet,  either 
in  writing  i>r  jiarol,  for  the  performauiT  of  eertain  thing's,  ami  (he  eouaideration  hi 


lb- 


351 


I 


UmillG    CLAIMS    AND    AFPITETENANT    PRIVILEOES    IN    CUBA, 
POETO  EICO.  ANB  THE  PHILIPPINES. 

[^uhiTiittrHl  Mi»y  lii,  1900.    Vimie  No.  UrZ%  HiviMitin  of  hiHiilnr  AllHirw,  War  Di'imrtmcnlJ 

Siu:  I  hiivo  tln^  hurmr  to  tu*kru>wlrfl^e  thv  iTforcnee  to  mt%  with  a 
rr<Hn\st  fur  II  n-pcirt  thi'ivoii,  c*f  Mn^Tul  k'ttorsof  iiH|iiin  to  thi'  Defmrt- 
riieiitre*^iinlint^^thi*  proerdiire  to  Fh^  followt^d  in  .swurinfjf  niinini^^cluiiTLs 
find  u[n>urtt'nniit  jH"!vili*^^**s  in  Portu  Riro,  Ciiha,  und  i\w  I'liilip|*iin» 
L'^IjiikIs,  TUv  appltrunts  siN*k  t^*  >itHmi"e  th*'  ri^^lit^s  usimlly  ^TiiiitiHl  for 
iiiiiiiii^'^  purpost's.  Tln'si*  a|n>lii*uMti4  Imiii^  without  ktiowli^dt^a*  of  liow 
to  profi'rd,  ant!  (h'sinms  u\'  letaiuirjtr  «'xrlitsivc  kriowK^d^^^c  of  thf^ir  dis- 
c(»veries  tmd  ihv  loralioii  t»f  thv  tiiirn^rals  do  not  attempt  to  instituti* 
pro€etHliii|rs,  hut  npijl}-  t-o  thv  Drpurtmciit  fur  instrui'tiorj.  llrrt'to- 
fore  n*ply  hus  \}vvn  niarli^  tliat  thv  (juostioiis  involved  had  not  yet  Ijcpu 
di'teniiint'd  Uy  tin-  Srrn'tary  ^»f  War. 

The  rceent  hiw  of  i\)ngr^^-^s  !ip|inived  April  l^.  ItMlt)  (Hi,  V,  S. 
Stats.,  77),  divfsts  thf  Wai"  lk']iartuu*ntof  jurisrliction  ovrrthr  atfairw 
of  «*ivil  j^oVL'i  nnn^rit  in  Porto  Kin>,  and  liy  up|vri^priutt'  provisions 
rimfei-sthe  inmei'of  rL*«^ulutin^  the  dlisposal  of  the  puldie  in'oiierty  in 
tlie  ishind,  of  the  eharaeter  under  ei»n.Hideration,  upon  the  «.nvil  gov- 
ernment ereated  by  sjiid  law*     {See.  13,  *'Furaker  Aet,") 


nut  lit-^T)  tt^rtH^l  ii|M>ii  ill  a«lvarKe  tnut  Hu:  fntrkht^hcat  i^jrtxvUti^  iin  'uu\>]m\  (»roajige 
win  tM"  rairt'<l  n*  juiy  l^"'  ri**u**it[iMli|i'  vultip  ni  the  Hurviri'^  or  t«ti(ijilie?i,  an<l  t\w  prufHr 
iflfhrr  may  tlifn^aftrr  a;xf«*i*  m  ith  tht^  othrr  jKirty  in*  to  MaiU  rt'tiNinut*!*'  vtiliie. 

I  eee  lilt  reiiwiii  indniwiri^  ii  dLHOiu'tiijn  U'tvvet^i  a  riust-  whrrx*  j»art  of  a  loJilnK't  in 
expremed  ami  j«irt  iiirpheil  hjhI  a  ni.**L'  where  iill  of  the  e<*iitrnrt  m  imiiliLMl,  pnHi4ei1 
aa  ifiinlieation  c*f  it  t-oatniH  mu  juni  ttoen  anmviunl  in  farl  exist*?.  If  all  i>f  the  c*k»- 
iiieiitH  nerfHHary  to  ^tiiiHtitiUe  a  liiruiin^  ti*ntn*i*!  artually  exint,  tutti  (hr  pntpi  fit/  itt 
artifufhf  fith  ji  Ittfthe  {tutrnint*ni  fttr  thr  tt^t  (tf  iIm;  Armff,  I  nee  no  reiu<on  why  Uieaiiiomit 
tiiay  tjoMje  Ii<iiii4u(ei1  l>y  yoii  atnl  thtMimoiirit  thereof  [»a(*l  in  Hie  ^-JiUiie  nt;iriijer  as 
wonhl  ktv  floiie  vvliere  jmrt  of  the  coiitriiet  vvii;^  exi(n*,^Heil  aihl  pari  iiii]>hi'iL 

Tlie  r|iH»?itioii  whether  the  mere  taking  of  (»rivaU' iiroperty  for  nse  nf  ttie  Anny» 
witii  or  withi*nt  the  niiiM«'iit  of  the  owrier,  from  a  rili/en  nf  the  Tiiitefl  Stat*^  i>r  an 
alien,  in  a  tio>*(ile  eonntry,  in  anil  witli  whieli  the  United  Stales*  i.^  at  war,  in  the 
j^rei^ence  i*f  eniaendini;  inihtary  fi*ree^,  nhall  Ikj*  eonHitlered  a><  an  aet  of  ftpftr<fpriiitttm 
fnr  wliieh  the  l'nite«l  Sliiten  wonli!  not  U'  Iial)Je.  or  a>4  raiKiny  an  itn plied  eontnirt  for 
itie  fuirehaw*  of  and  (my men t  h>r  the  projierty  taken,  in  tme  retniirin^  ftie  rnont,  eare- 
fnl  iMjn.Midenition  and  at»[ilieath*n  of  tfu*  legal  prineifdeH  piverrnu)^  syrli  ca>?e». 
Wht'ther  an  inn>hi*tl  eonlnn-t  eonM  tirltn*  in  mieh  nim^  ih  a  matter  invohed  in  nnieh 
di*!d*tt  there  beinj;  nniny  derjHjoiiH  of  eonrt'^  and  the  areonntinj/ ollieerx  on  thesntn 
JtM-t  indiratins:  a  stn*n«.'  le!^nin^^,  to  say  the  Unt^t,  ajniinj^t  the  validity  i*f  >^nrti  rlaiinw. 
In  view  of  the  inijMirtaiiee  of  thin  matter  aad  theiinivrtainty  nnrronnding  it  yon  may 
(h'eni  it  wise  to  tnnir^mit  Hiieh  elainiM  lo  the  Aiiitifor  for  tlie  War  Department  for  K*t- 
th^nariitj  after  y<>n  liave  made  nnch  examination  then^^*!  aw  you  denire  to  make  and 
RBcertained  the  value  of  the  [irofjerty  taken,  instead  of  having' the  rlaiioh  paiil  tiy  adi^- 
hursinK  'dlieer  with  a  liahility  of  having  said  (layments  disalloweil  in  tlie  aettlemetjt 
af  the  onieerV  aeeoiint**, 

Retfipeetfully,  L.  l\  Mniiiiii-u. 

Aitf^iMattl  fhm/*frt)ittr 

J.  D.  1\ 
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Therefore  this  report  will  be  confined  to  the  questions  relating  to 
the  ishind  of  Cuba  and  the  Philippine  Archipelago.  It  appears  that 
the  military  government  in  Cuba  has  seen  tit  to  continue  the  granting 
of  mining  claims  in  that  island  upon  compliance  with  the  provisions 
of  the  mining  law  as  existing  prior  to  the  Americiin  occupation.  The 
order  of  the  military  government  in  regard  thereto  is  as  follows: 

No.  53. 

Hbl\dquarter8  Division  op  Cuba, 

Hofximij  Feftruary  8^  1900, 

The  military  governor  of  Culm  direeta  tlie  publication  of  the  following  order: 

The  right  to  denounee,  and,  after  eoinplianee  with  tlie  conditions  prescribed  by 
law,  to  acquire  title  to  a  niiiiing  claim  in  the  inland  of  Culm,  in  a  right  aaemred  by 
the  provinions  of  the  mining  law  a>(  it  exit^teil  in  Culm  prior  to  the  American  occupa- 
tion and  as  it  haw  continucHl  to  Iki  in  forw  ^ince. 

In  availing  theniHelven  of  thin  right  Cul>anH  and  foreignerH  alike  merely  exercise  a 
univer«al  right  conctMled  U>  citizenn  of  all  I'ountrie.**.  The  fact  that,  in  the  exercise 
of  this  right,  excluHive  ownerHhip  of  the  mining  pro]>erty  nwults,  is  not  sufficient 
to  bring  mining  claimw  within  the  terms  of  tlie  Foraker  resolution  prohibiting  the 
granting  of  special  concessions  or  franchiw»s  in  the  island  of  Cuba  during  the  con- 
tinuance of  American  authority  over  the  island. 

To  hold  otherwise  would  be  to  bold  that  by  a  ])rovisir>n  api)ended  to  an  appro- 
priation bill,  ])assed  by  the  Congn»ss  of  the  United  States,  the  law  of  the  land  for 
the  island  of  Culm  could  be  nKMlifKHl  t4>  the  s(»rious  [)rejudice  of  many  individualH, 
Cubans  and  fond^ners  alike;  and  there  is  no  nuu^^on  to  l>elieve  that  it  waa  the  inten- 
tion of  Congress  to  withdraw  the  rights  and  privileges  pn'viously  existing  in  Cuba. 
Such  a<'tion  would  Ihj  positively  detrimental  to  the  interests  of  the  island  in  the 
highest  (U»gree. 

It  is  believtHl,  therefore,  that  it  is  nienOy  a  ministerial  <lnty  on  the  part  of  civil 
governors  <)f  provin«*cs  to  execute  and  tleliver  <lee<l.<  to  mining  claims  when  the  same 
liHve  Ikvii  profHTly  «ienounciHl,and  all  the  c<jndltions  prescril>ed  by  the  mining  laws 
have  Ijeen  complitnl  with  })y  the  locatijrs. 

Adna  R.  (^iiafpeb, 
J>r{(ja(litr-(i\funii,  Chief  of  »Sinff. 

I  am  not  able  to  loarn  that  an  onlor  of  like  purport  has  l>een  issued 

by  the  iiiilitary  ^ovormia^nt  in  i\u\  PhilippiiKvs.     Iiuiuiry  at  the  office 

of  Colonel  Kd wards,  the  Cliief  of  tlie  Division  of  Customs  and  Insular 

Affairs,  was  answered  that  the  only  information  had  was  the  following 

order: 

(Jenkual  Ohi.eils,  )  ^^'"•"•^''''  ^>^'  '^"'•'  ^ ■>•'»»''''»>  ^-"^^^ 

Military  (iovkknok  in  thk  rniMi'ciNE  Islands, 


No.  31.  )  Manila,  P,  7.,  March  10,  J900. 

The  mining:  bureau  (ins|H»ccion  jreneral  de  minas),  heretofore  administered  a»  a 
bureau  of  direccion  jreneral  de  administracion  civil,  is  hereby  n.»establishetl  and 
pla<'tHl  in  charj:e  of  First  Lieut.  (\  11.  Hurritt.  Kleventh  Cavalry,  United  States  Vol- 
unttH'rs,  who  will  receipt  to  the  chief  engineer  oflicer  of  the  department  for  all 
rtvonls,  documents,  and  j>ro|K'rty  pertaining?  to  sai<l  bureau. 
By  connnand  of  Major-! Jenenil  (.)tis: 

M.  Barbrr, 
Amfttant  A fijntant-General, 
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whereby  ^miits  of  niitiii»)r  cJaiiiLs  are  imwle  in  Cuba  uiid  the  Philip- 
pines by  the  exi.Htin^  trove ninientH  therein,  the  eonsiclemtioa  of  this 
report  is  iiinieressury,  Jiiid  the  jmswer  to  the  iiUerropitories  ur^der 
cQiisitlenitioii  18  obvious.  However,  ti8  theni'"  Irtten"^  of  iiiqiiirv  Imve 
been  referred  to  me  for  a  report,  I  a^siuiie  that  the  nuestiijus  in- 
volved lijive  not  }»een  tiriidly  detvnnined  by  the  Secretary  id*  War,  and 
therefore  the  iti vest ipit ion  is  continued. 

Under  vS|Kinish  hiw,  mineral  in  a  natural  stiito  belun^js  to  the  Crown, 
Tln'Tefore,  so  umrb  of  said  mineral  In  the  t^rrritory  involved  as  the 
Crown  then  retained  passed  to  the  United  States  as  a  result  of  the  war 
and  the  treaty  of  peaee. 

Attorney4fi^iieral  (rricift^s,  in  opinion  on  the  iipplieation  of  Frederick 
W,  Weeks  to  eonstnict  a  wharf  at  l*onee.  Fortu  Kico,  delivered  to  the 
Secretary  of  War  July  2l],  181)9,  nays: 

If  c?f >«.•** nil' tetU  the  pier  or  wharf  will  Iw  upon  \\w  \ni\tl\o  domaiii  <if  Ihc  Unitixi 
States.  I  iinilerHtanet  that  uruler  Sjianisjh  law  hinils  under  tide  waiter  to  hii^li  wator- 
inurk  in  («>rt«  and  harlKin*  in  the  Spaninli  Wenl  Indies  U'iunKed  tn  the  Crown. 
As  Crown  property  t!iey  were^  l»y  the  treiity  of  ci*,sfii(*n,  transferri*<l  hy  Spain  to  the 
UniU'd  States*  of  America,  and  are  now  a  piiflion  of  the  pnhlie  domain  tif  that 
nation,  I  flo  nut  kntiw  of  any  ri^ht  or  jwkwer  wliieh  tlu-  Stn^retary  of  War  or  the 
iVeHident  hm*  to  ahenate  in  peri>etinty  any  of  the  jmldic  domain  of  the  t'nited 
Stat4?**T  ♦^^•■ept  hi  areordanee  with  ai'tw  id  Coriju'ri"*^  <hily  paj**ed  with  nderi-nrf*  thereto*. 
There  is  no  ie^anlation  hy  Coti^'reMs  nmde  for  or  properly  upplii.iitik*  to  the  public 
domain  in  Pi>rt(t  KutK  Tin*  jMiwer  to  diNiMi^ie  jwrniHiiently  of  the  i>tihiir  landn  and 
pnhlie  projH»rty  in  I\)rt4>  Kier^  re«t«  in  Congrt^st^,  and  in  the  aiim^nee  of  a  t-tatnt** 
conierring  such  x>ower  v&n  not  be  exen'i^ed  by  the  executive  dejiartinent  of  tlie 
Oovernnient. 

1  ain  unable  to  see  why  the  diHiXMition  of  publir  property  in  the 
Philippines,  of  whieh  the  United  States  Government  U  the  proprietor, 
should  lie  ^mverned  by  a  ditlVrent  rule  than  in  applit^d  to  jiublie 
property  in  Porto  Kico. 

The  i^*a.son  for  the  rule  annuunecd  by  thr  Attorney-Geiu'nil  doen 
nt>t  apply  with  eipial  foree  to  the  eondltions  existitio*  in  liibtu  Ah  to 
public  pro|jet*ty  in  Poito  Kieo  and  the  Philippines,  the  Unit^^d  States 
ree43iv€>d  title  a**  prftpr!etot\  but  in  Cnl»a  tlie  United  States  reri>ived 
title  lis  irmtt*\  It  does  not  sei^ni  probable  that  the  existetn-e  «>f  the 
trust  inrrcnises  t!n^  power  of  the  Kxeeutivt*  and  the  Serretary  of  War 
in  the  nmtter  of  alienatin*^  saifl  trust  estate.  (Set?  opinion  of  the 
Att(jrnev  (Tenenil  delivi*rofl  to  thf  President  SoptonduM'  \K  lSt*H,  as  to 
power  of  loeul  anth<n'iti«^s  of  the  lluwaiian  Islatids  to  dispose  of  por* 
tions  of  the  ptiblie  domain,     22  Op.  574.) 

In  tin- opinion  alwive  referred  tcu  the  honorable  iVttorney-<  Teneml 
holds  thtit  the  puhlie  lands  and  other  publi*'  propeily  in  thi^  Hawaiian 
Islands  can  not  \k\  disp<ised  of  except  upon  provision  therefor  hy  Con- 
gress, for  the  nrnson  that  the  fee  title  to  ^aid  pi*ojJ€rty  is  in  the  United 
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States,  although  burdened  with  a  trust  in  favor  of  the  people  of  the 
island,  and  the  existence  of  the  trust  does  not  change  the  rule. 

It  is  a  general  riilo  of  projMirt}-  that  title  attaches  somewhere  to 
some  one.  That  is  to  say,  title  does  not,  like  Mahomet's  coffin,  hang 
in  mid-air.  It  is  apparent  that  the  title  to  pu})lic  property  in  Culm 
has  not  passed  to  the  sovereignty  inherent  to  the  people  of  Cuba,  for 
that  sovereignty  is  dormant  and  incapable  of  acquiring  title. 

It  would  seem  to  follow  that  the  correct  theory  is  that  the  fee  title 
to  the  public  property  in  Cuba  passed  to  the  United  States,  burdened 
with  a  trust  in  f.ivor  of  the  future  permanent  government  of  Cuba. 
If  the  fee  is  in  the  United  States,  then,  without  regard  to  the  burdens 
attached  to  the  fee,  the  authority  to  dispose  then^^f  is  vested  in 
Congress. 

The  situation  is  the  same  as  though  the  United  States  held  the  title 
to  land  in  some  other  foreign  country  or  territory  bc^longing  to  another 
recognized  sovereignty.  In  order  to  alienate  said  property,  the  action 
of  Ci^ngress  must  be  had. 

Granting  that  Congress  has  not  authority  to  legislate  for  the  civil 
government  of  Cuba  does  not  weaken  the  theory  advanced.  There  is 
a  vast  difference  between  owning  property  in  a  country  and  exercising 
the  right  to  regulate  the  government  of  the  civil  affairs  of  the  inhabi- 
tants of  the  country. 

An  illustration  may  serve  to  make  clear  the  point  I  have  in  mind. 
When  a  permanent  gov(M*nm(Mit  of  civil  affairs  has  l)e(»n  erecttnl  in 
Cuba,  the  transfer  of  the  alfairs  iu)w  in  the  hands  of  the  int(*rvening 
govermnent  may  be  accomplished  by  tlu»  pn\sent  officials,  who  will 
relin(|uish  said  affairs  and  place  them  in  the  hands  of  the  officials  of 
said  new  government.  But  can  the  transfer  of  the  title  to  the  public 
property  in  the  island  now  held  l)y  the  United  States  be  accomplished 
in  the  same  way  i  Will  a  deed  from  the  military  govcurior  of  the  island 
div(»st  the  United  States  of  its  tith»^  It  stH'ms  to  me  that  in  order  to 
pass  the  (itl(^  it  will  be  ne<'essary  either  for  Congress  to  make  the  trans- 
fer by  legislative^  act  or  authorize  some  ofliec^r  of  the  executive  ))ninch 
to  make  tin*  eonvevanc(%  or  after  the  new  govermncMit  has  been  estab- 
lished and  recognizf^l,  to  etl'ect  thedesinsl  i)uri)os(^  by  treaty  with  the 
ninv  gov(*rmn(Mit. 

If  a  deed  from  the  military  governor  is  not  sufliciiMit  to  (•(►niplete  the 
tith*  of  tlu^  cr-sfff/  fjtfr  //'//.s/,  it  certainly  can  not  convey  ))etter  title  to  a 
stranger. 

If  thi'  S(M'n*tarv  of  War  does  not  agrees  with  the  foi'cgoing,  and  is 
of  opinion  that  the  existing  govcM'nment  of  civil  alluirs  in  Cuba  may 
dispiKse  of  j)ul)lic  property  of  this  charactei-  in  the  island,  tlic^  next 
question  is.  Shall  the  mililary  government  in  Cuba  exc»rcise  said 
authority  i 

In  this  connection  attention   is  directed  to  the  language  used  by  the 


Attjorney-General  in  his  opinion  118  tx>  appHcutiou  (jf  ibt^  Conimorrial 
Ciibli^  Conijisniv  to  IjuhI  11  tiiblo  in  Cuba  iirnl  Portu  liiro,  (Mivonnl  to 
the  Socretarv  <>i  War,  Man^h  :i5,  1S1I*»,     (See  2*J  Op,  JrUS.) 

In  all  instances  heretofore  whert^  appliciitimi  hm^  In-en  tinulv  tn  tluM  (invernnient, 
exert'bin^  the  ttnup<>rriry  eoutml  and  ^'iivernmein  ai  the  island  i»f  Unba,  for  >rrarit» 
or  ouiireKHidns  uliii'h  n.stmlly  i\n\\  (vtnu  i\ii*  th'ini^Uitry  id  iMy\vrv\\:^n  fM>\ver,  Uie  Kx- 
evntivi'  lH*|nrrtnn'nt,'^  havi*  taken  tht»  jLfniuiid  that  nuder  thc'»'ireanih1iini.'t*s  liy  whieb 
the  L'iiitt*<l  Stilt*'?-  raiiir  inttj  tinuponiry  mhjiiiilstnitiun  of  iiffiiii>  in  (.•nUi,  niid  in 
view  of  the  tart  that  it  ir*  thedct'liireil  jniri*«Tse  of  tlu^  Tnited  States  when  n.  Hta- 
hlt' government  iihall  liavi*  been  there  ei^tablislied  to  retir</  from  the  tgUind  and 
leave  tliegijvernnn»nl  thea^of  to  the  jnliabitaiit**,  it  would  Iw  inext>edient  lo  grant 

sueh  appbc^atiunH  extrept  in  vn^*  of  al)»H>lute  neei'f*?*ity. 

#  *  »  #  ♦  *  # 

Til  18  t^ntioQH  anil  eonHer\^tive  poliey  is  sustaini^J  by  eonHideratioiKH  of  iinuliniee, 
and  liy  a  i<ro]»er  refmrd  for  the  reverwinnary  rights  of  the  fntnr*!  K<»veriunent  of  the 
ij^land  of  Cuba.  In  attirmallon  of  tlie  i^xt*«*ntiw  jwdiry  jjo  dtvlartHf  and  followe<l, 
Congri'ss,  Ijy  act  apprnved  Mareh  3,  IHtH*,  directed  thai  no  property,  franebiHee, 
or  L'uneessionH  of  any  Ivind  whatever  shall  he  j^mntetl  by  the  United  Htatew,  <»r  by 
any  military  or  other  antbonty  whatever.  In  the  i.^land  *«f  CnUi  dnrinir  iht*  oeenpa- 
tion  therenf  by  the  rutted  Stal(»H.  See  aet  tnakinjtf  rtppro|(riiition  f<ir  hnpiM>rt  of 
the  Regular  ami  Vithmtt^er  Army  for  the  liw'al  year  enrling  June  HO,  bsi^n,  weetifin  2, 

1  deem  it  pfoper  in  direet  the  attention  of  tho  Seivretary  to  the  fa<'t 
that  tlie  |M'rni!inent  Lri»verninent  of  Cufni  anil  tlie  loeal  j^uvfl'iiment 
of  the  Pbilipitines  will  iieees>iai'itv  be  ti'quired  to  raist*  revenues  for 
their  own  inainlenanee.  The  amount  of  ttixable  property  in  Cuba  and 
the  Philippines  i,s  not  eomparativcly  hirg-e,  while  the  cost  of  main- 
tainini^  l^^ovenmient  therejji  ntn  not  bi>  redueed  beh)w  w  total  lari^^e 
ciiong:h  to  retjuire  a  hi|i;b  tax  nite.  Matiy^  natif^ns  (notably  En^^laiid) 
derive  revt^ute  from  iM)valtieson  eertain  minerals  (usually  tlie  preeious 
jiietal.s)  taken  from  tin*  earth  snbjeet  to  tiie  sovereit^^nty.  Mjiny 
^overmiierds  (ntdably  Mexieeiand  Utmsia)  operute  mines  tbc^msi^lve^, 
ntilizino"  the  labor  of  eonvieted  i'rlminaU  and  .sometimes  s<ddier.s. 

The  Spanish  (lOAernment  wliile  exen^isiiig  dominion  in  Cuba  and 
the  Philippines  imposed  taxes  on  almost  everything,  ineludirj^  the 
exereisc  of  the  rnoHt  tM>niinon  rights.  Ostensibly  this  was  done  to 
defray  the  neeessary  expenses  e>f  i^overnment.  Whether  the  poliej 
resulted  fiom  the  tinatirial  straits  of  the  Crown  treasury,  the  rajmeity 
of  Crown  uflieers,or  the  mH-essitiesof  local  gt)vernmt*nt,  we  are  admiNi- 
ished  that  the  taxable  lu'operty^  of  these  territtJi'ies  do  not  eonstittite 
ati  inexhaustible  fund. 

The  ef)iirse  pursued  by  the  Ignited  States  in  su rretuieriii*^  eontrol  of 
the  output  of  '"Hiotjey  tuetiils/' and  ^gratuitously  a  lie  nat  in  j^^  its  j^old 
and  silver  mines,  without  provisi*>n  fur  revemie  to  the  Federal  (iov- 
ernrnent  therefrom  or  retaining  the*  right  to  even  reqidre  the  r/cmtin- 
ued  operation  thereof,  has  n<»t  eseaped  eriti<'ism.  If  the  United  States 
re4]tiired  that  the  g<>hl  urn  I  silver  of  its  mines  shoidd  be  taken  out  on 
rtjyalties,  and  that  said  minei^  should  Ix?  i»peraletl  to  piuxktce  evi'U 
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a  fnictioTi  *>f  tlirir  |K)ssil>lc  ont^)ut,  the  iimintPTiHnc*?  of  thp 
resent*'"  in  mir  NutituKil  Treitsury  would  not  be  a  i|ue8tkm  uf  i signing 
bondn  to  buy  biu^k  wbat  the  Government  gave  away  in  a  natural  ntate 
and  then  i*oined  int<i  inoiiev  free  of  i'har^e. 

The.se  .suii^gestiuns  are  ottered  to  direct  attention  to  the  advi.suhility 
of  permittrnj;;  the  permanent  government  of  Cuba  tx>  deeide  for  it**elf 
whatooiirse  it  will  pur ^lue  as  to  the  valualde  public  property  in  the 
Lsktnd  k  no  w  n  as  ' '  ui  i  neral  s, " 

It  does  not  need  to  be  argued  that  the  officers  now  conducting  the 
government  of  civil  affairs  in  Cuba  can  not  dispose  at  mnl  puldie 
property  an  though  it  were  their  private  estate.  The  uiilitary  gov- 
ernment takes  the  plaee  for  the  time  being  of  the  deposed  s*overeignty, 
and  adniinist(*rs  the  govern nient  Uy  uiartial  rule.  This  niartiid  rule 
i.s  not  the  absence  of  all  laws  aird  the  sul>stttutiori  then^for  ot  the 
will  of  a  military  commander*  It  in  hut  another  methcKi  of  udminis- 
troring  the  existing  laws.  To  this  end  the  ruilitarv  government  utilizes 
as  many  civil  agencies  as  jK)8sible,  and  it  is  only  where  there  is  an 
absi'nce  of  the  de.^irod  civil  agency,  or  the  existing  civil  agency  can 
not  i'ope  with  the  existing  emergency,  that  the  military  exercises  it^ 
authority  or  perforins  the  function.  The  othcers  of  the  United  States 
Army  in  charge  (if  the  military  government  in  Cuba  recogni^ze  the 
necessity,  in  the  matter  of  granting  mining  claims,  of  prtn-eeding  ]>ur- 
.suant  to  some  law.  Therefore  the  order  of  February  s,  lUiMI  (herein- 
before «et  forth),  declares  the  laws  rehiting  thereto  in  force  under 
Spanish  dominion  as  ccmtinuiug  under  American  occupation. 

In  this  coimection  the  attention  of  the  Secretary  is  directed  to  the 
opinion  of  the  Attorney-General  on  the  application  of  Itamon  Valdez 
f*>r  right  to  use  tlie  water  pt>wer  of  the  River  Plata  irj  l*<u'to  Rieo, 
delivered  to  the  Si^eretaiy  of  War  July  *i7,  ISl^ll,  wherein  the  Attorn 
Geneml  mys  {'^'2  Op.  548): 

It  IH  weJ!-seUlc«l  hiw,  and  oaly  necdn  to  l»c  Mtatcd  to  he  uiiilcr.stgnd,  tluU  wljen 
public  pnijM-Tty  i?<  ceded  by  one  natinn  t*>  arinthcr  ita  dbiJtjfiition  and  coatrxil  are 
thereafter  re^ulale<l  and  >foverned  not  by  the  lttW8  of  the  ceding  nation  tmt  by  the 
laws  of  Ihe  new  ^nvi^rnnieut. 

Th*>se  laws  of  the  former  ^jovemmont  whii-li  have  for  ilwW  objiH't  a  certain  jjtivem* 
mental  fKilicy,  of  wtiieh  chankler  are  lawa  fur  the  disiKiMition  of  tlie  piihlit^  donmln 
and  I  he  ^nintin^  of  *jna^i  ptjbtie  fmnchjet*>»»  riglits,  and  iirivilejjt-**^  to  |>rivate  \ndi- 
vidii:ilH  or  eoriMinitiona,  eeiiiic  tn  have  any  force  or  effect  after  tlje  Hovert^i^nty  of  the 
ffiniit*r  j?ovurnment  reatieil.     (llarcoi'irt  j\  fiaiUianl,  12  Wheat.|  523.) 

The  United  Stiites  Siipreine  Court  sav   (More   i\  Stein  bach,   11 
U.  S.,  81): 

The  doetrin*-  invoked  Uy  the  defendanti*,  that  the  Iiwj*  of  a  (Hinqncred  or  celled 
couatry,  exre[»t  n<»  far  ai<  they  may  affect  the  iHilitkiil  ins^titutions  <»f  the  new  »over^ 
eign,  rt-nmin  in  fort-e  after  the  contiuest  or  c4?«sion  until  i;hanj^e<l  by  him,  di»e«  not 
aid  their  ilefenR\  That  dot-trine  has  no  ajiplication  to  ttio  liiwt*  authorirJng  the 
alienation  of  any  |Mjrtiontf  of  tlie  public  domaiaj  ur  W  otticens  cliarge<l  under  llie  (or- 
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roer  governineiit  with  tluit  power.  No  proc'<^tMlinj»s  affect iii|r  the  ri^hta  of  the  new 
ftovereiun  ovit  pttblir  priii>erfy  t»aii  h*-  taken  nxivpt  in  jHirHnann*  **(  liit*  anthtirity  on 
Ihe  Bubjeet. 

(See  alsrt  UniU*il  States  c.  VoJlejf*^  I  BW'k,  541;  EIv'b  AdniiniHtnitor  *•.  United 
States,  171  U.  H.,  2311) 

Ordinurily  the  will  cif  the  savereigii  regsirdin^^  the  disposal  nf  puljlic 
prupeity  lioluu^ing  t(»  the  United  Stiites  is  to  be  declared  by  the  Con- 
gress. Up  to  this  time  the  only  expies8ion  of  said  will  declared  by 
Corigress  is  thait  found  in  what  ix  known  sis  the  ^^Fomker  resolution/'* 
incorporated  in  the  Army  apprnpriation  net.  approved  Mareli  H,  IfeillO, 
118  follows: 

Sisx*.  2.  Ttuit  nn  pnr[x'rt\%  fmnehises*,  or  conriw^^ionH  of  any  kiinl  whatever  ^litiU  Ije 
granteti  hy  tlte  ITnittMl  Staten,  «*r  Uy  any  iiiilifiiry  i>r  titlier  autliority  \vlnittnt*r,  in  the 
inland  nf  Vn}m  dnring  the  oeoupation  thereof  by  the  United  States. 

If  the  (*orrert  theory  !>c^  that  the  legal  title  to  this  proi>erty  is  in  the 
Unitod  Suites  it  would  seem  that,  instead  of  anthori/ing  transfers  of 
said  title.  Congress  had  plae€id  a  positive  inhibition  thereon. 

Continuing  the  investigiition  I  take  it  that  the  Secretjiry  svill  desire 
to  be  informed  us  to  the  provisions  of  the  Spanish  law  under  which  tlte 
military  government  in  Cu!»a  proj>ose  to  gnint  mining  rights  and 
privileges. 

It  seems  impractii^able  if  not  impossible  to  sidanit  a  ftimphfr  review 
of  the  S|mnish  mining  laws,  l>eeaiise  of  the  course  pursued  hy  the 
Spanish  Government  in  dealing  with  tlie  subject. 

The  gt'ueral  bases  trf  the  mining  laws  auil  reguhitions  of  Spain  and 
its  dependencies  are  the  royal  orders  of  July  t>,  1H51»,  as  amended  by 
royal  orders  of  March  4,  18n8,  The  appliration  of  said  njyal  orders 
was  [u*ovideiI  for  fiy  regulations  enarted  by  the  Cortes  June  :i4.  ls08. 
The  pnu'tieal  working  of  the  provisions  of  the  sevenil  laws  was  unsat- 
isfactory, and  on  I  December  2!*,  ISItS,  another  royal  ordi^r  was  issued 
declaring  bases  f*u^  new  mitjirig  legislation.  The  Ctjrt^^s  fuiied  to  pro- 
vide new  rt^gulations,  and  apparently  for  the  purpose  of  providing  for 
various  tnnergencies  whitdi  arose,  a  numlH?r  of  royal  orders  oi'  dt*crees 
were  issued  durirjg  ISIJII,  ISTU,  1871,  18*2,  lsV4,  IS7<;,  1S77,  bSHl, 
1885,  and  1887.  (See  Mines  and  Mining  Laws  at  Latin  America, 
p.  ltH>,  publication  of  Bureau  of  Statistics,  l!SI*i>.) 

A  eolh/etion  <d"  these  laws,  published  o[|ic*iiilly  in  HubtLua  in  1888, 
under  the  title  of  *' Legislacion  dc  minas,"  fnrms  a  <|uartn  volume  of 
tOv{  pages. 

Attention  is  directed  to  the  following  epit/aue  of  the  mining  laws  of 
Cuba  and  their  history,  foiken  from  a  report  to  the  State  Department, 
made  m  181U,  hy  Mr.  Ott^)  M  Reiuiar,  then  United  States  toasul  at 
Santiago  de  Cuba,  which  is  the  cent-i^r  of  the  richest  nrineral  district  of 
tlie  island: 

As  wirly  a>*  1H54  Philip  II  of  Sjiinin  niinle  law*»  rontmllin*:  the  mining' indnstry,  and 
these  lawjH  reinainwl  in  frjrce,  ur,  l>etter  wdd,  wen.^  the  Ijiane  of  all  iiiinLiig  lawri  np  lo 
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the  year  1825.  *  *  *  This  law  (1825)  was  found,  after  it  was  applied,  to  Xte  so 
defective,  and  in  many  instances  contradictory,  that  new  laws  and  royal  decrees  were 
constantly  pul)lished.     The  most  imi)ortant  of  thei^e  is  the  law  of  July  (>,  1859. 

After  the  Carlist  war  the  (rovernment  of  Spain  considere<l  it  a  duty  t^)  say  and  do 
something  fr)r  the  minin};C  industry,  and  with  this  ol)je('t  orderiHl,  on  February  17, 
1875,  by  royal  decree,  that  new  mining  laws  and  regulations  should  l)e  made  and 
pass  the  Oorte^,  even  going  so  far  as  to  publish  a  l)ase  for  these  laws.  It  seems  that 
up  to  the  present  this  has  not  l)een  effectually  <lone,  and  the  law  actually  in  force 
now  is  the  (me  of  July  6,  1859,  reformed  l)y  the  ones  of  March  81,  18()8,  December 
29,  1868,  and  July  24*  1871. 

The  law  of  1859  mast  consequently  servo  as  a  base.  The  first  chapter  of  this  law 
devotes  itself,  reformed  by  the  18(>8  law,  t^)  the  objects  which  are  to  l)e  considered 
minerals.  These  are:  All  inorganic,  metalliferous,  combustibh^  saline  sul>stancee; 
cah^reous  phosphates,  barytina,  fluorsjmr,  precious  stones,  all,  whether  found  in 
veins  or  strata,  or  in  whatever  other  form;  this  if  they  are  workenl  in  a  well-ordered 
manner,  on  the  surface  or  under  the  surface. 

Tlic  miftstances  afM)re  mentioned  belong  to  the  Slate,  ami  no  one  can  di'^jx^e  of  them  irith- 
out  the  eoncemon  of  the  Government j  giren  in  its  name  by  the  governors  of  the  provinres. 
In  order  to  obtain  title  to  a  mine  applieation  for  omneri<hipj  proring  the  e.ri^ence  of  min- 
eraly  miuit  be  made  to  the  governor  of  the  province. 

This  may  l)e  done  without  consent  or  knowledge  of  the  owner  of  the  land,  in  case 
the  surface  land  of  the  mine  shouM  hapjH'n  to  Inilong  to  other  than  the  ap])licant. 

Until  the  governor  has  given  jwrmission  to  examine  the  mim  ,  and  should  other 
objections  l)e  made,  the  matter  may  be  referre<l  to  the  ministry  within  thirty  days; 
no  work  can  be  done.  Tliis  iHjrmission  is  given  on  the  report  of  the  official  mining 
engineer  (who  must  make  such  reiwrt  witliin  four  months)  thirty  days  after  such 
report. 

Should  the  mine  for  which  ownershij)  is  thus  tucked  for  be  situattMl  on  lands  belong- 
ing to  a  person  or  jiersons  other  than  th»»  applicant  for  ownership  of  .•^uch  minis  such 
applicant,  when  he  receives  his  title,  must  pay  the  owner  of  the  land  its  full  value 
and  one-fifth  more. 

SJionld  the  ttimer  of  lite  land  object  and  nfusc  to  sril,  nv  a  price  ran.  not  aniicahhj  he 
agreed  uj)on^  he  {the  owner  (f  the  land)  maif  be  forciblif  rjtrtcd  or  t xpropriaUd,  being  paid 
for  hin  land  a  jn'ire  ami  one-fifth  mori\  adjnatrd  Inj  three  (qtprainrrs  inuntd,  one  each  by 
fpoth  amtending  partien  and  the  Gonrnment. 

As  soon  as  a[)j)licant  has  thusac<iuired  title  to  his  niini»  he  may  cri'ct  l)uildings  ancl 
works  ami  oj>en  shafts  to  oi)erate  it,  this  always  witli  the  ai)proval  an<l  insjK'ction  of 
the  (iovernment  mining  engineer. 

-The  fact  of  iU'cpiiring  title  is  publishtMl  in  the  official  bulletin. 

The  aj>pli<ation  for  ownershij)  must  be  accompanied  l»y  a  surla<'e  ])lan  (»f  the  mine. 
This  plan  must  always  be  nmltimgular  in  shape,  ami  ea<"h  mine  can  not  exceed  20,000 
s<iuare  meters  in  size.      (Sch^  jmblication  al)ove  mentioned,  j»p.  101,  102.) 

It  will  bo  seen  thiit  hy  these  biws  the  (lOverniiUMitof  Sjniin  conferred 
ii|K)n  the  governor  of  a  province  the  power  to  do  two  thinj^s — 

1.  To  alienate  the  proprietiiry  rights  of  the  Crown  in  and  to  min- 
enils  in  a  natural  state. 

2.  To  grant  the  privilege  of  exereisi  .^  the  sovereign  right  of  emi- 
nent domain. 

Conceding  the  Spanish  mining  laws  to  ])c  in  force  in  said  territories, 
would  the  powers  conferred  upon  the  Spanish  govcMiiors  for  the  pur- 
pose of  rendering  said  laws  eti'eetive  pass  to  the  oHieers  of  the  United 
States  Army  now  in  charge  of  the  affairs  of  civil  government  in  said 
territories^ 
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Tri  his  opioinn  tin  to  tlii'  rnnstriit*tion  of  sewers  iind  fMivtrriif  nls  in 
HiihuTiii  (Lhidy  lV^  Co.  ),  drliveivd  to  thcScH'returv  of  Wjir  July  UK  IS'MK 
tilt*  lioiiomldo  AtlorrH'y-(k'Horal  says  {22  Op.  527): 

By  w©ll-eott]e<l  law,  tiiH:in  th€?  ceaHtion  of  territory  by  one  nation  to  another,  either 
followiiij,:  u  roiiqnest  or  t>therwiHe»  *  ♦  ♦  thot*e  law**  wbirli  are  iKiHliciil  itr  thoir 
imture  and  |>ertuin  ti»  ihe  prero^ratif  f^  ti|[  the  ionuer  f^rmennneut  iionietliately  conse 
upon  lnin>ffer  iif  i*<Mereiy:nty,  J'nlitical  ain<l  prero^tUive  rij^litn  are  m»l  iraTi.stVrnjK]  to 
tli*»  siit'ctHHiirh^  natiuiu  Sucli  Uiwn  fur  the  ^ovrnunent  of  iiJunicipftliticH  in  stihl  terri- 
tory aj4  are  not  tle[H'ii<!ent  «>n  th**  will  nf  tho  foniier  s«tvvreijiii  remain  in  forre.  Sach 
!aw8  a><  rtHjnire  for  their  t'onij>lele  exerution  the  exereiwe  itf  the  will,  gra***',  or  discre- 
tion of  the  former  sovereign  w*miIi1  prohahly  lie  held  t*i  he  hieffeetive  under  the  puc- 
tH.*efliiJK  lH>wer.  *  *  ♦  The  anlhority  nf  ihv  {»» >\ver  of  the  frown  and  of  liie  Crown 
ortirem  in  wnrh  ini^tances  <1id  nut  pans  to  the  oOu^ers  of  the  I" nittni  States,  lieeait^e  royal 
prerojfiUiveH  and  fKilitiral  jKiwern  of  one  government  do  not  pa^i;  in  iinL:hany:e<i  form 
to  the  nr\N  Hoverei-^Fi.  hut  ter[jiiiiah' n]Mm  the  exeeutioii  of  th«*  treaty  of  eef^pion  or 
are  i*uj»|4ante(l  hy  surh  hiws  atnl  rules  a.-^  the  treut;^  or  the  legislature  of  the  new 
Bovert^i^n  tmiy  |irovi»h:'. 

In  Muinfoni  f\  WtirdwelL  *i  Wall,  435,  the  United  Stiite.s  Supreme 
Court  say: 

Mexican  nile  vanw  to  an  entl  in  that  «ieiMirtment  on  the  7lh  of  Jtdy^  l54G,  when 
the  i^ivemnient  of  the  fianie  j>a«He<l  inti*  the  eontrol  of  our  mihtary  authuHtiee. 
Mmiieipal  anthority  alH*)  wan  exereipe<l  for  a  time  liy  BnWirdinate  ottieerH  appoitned 
Ity  our  military  eonnnandei'H,  Sneh  4'ounoander  wa.-^  ralteil  noHtary  tfovernnr,  and  fur 
a  tim*"  he  elaiinetl  to  e\eh  iHe  the  same  civil  powtr  as  rhiit  previously  ve>^!e<l  in  the 
Mexiiiiii  governor  of  the  iie|)artment.  I^y  virtue  of  tluit  .suppoi^^^l  aiitht*rity  tien, 
8.  N.  Krarm'y,  Mareh  lt>.  1M7,  as  luilitary  jirovenior  <>f  theTi-rritary,  |frautt^*l  h*  the 
town  of  San  Pnuu'ij-*'o  all  the  rij^ht,  title*  atid  ifiteref<t  of  the  Pivit*  d  StateM  to  the 
iM-neli  and  water  lots  on  Iheea^t  frtitit  of  tin*  town  iuehidi'd  lM.*t\vet'M  (vrtain  deHerilifil 
pointiJ!,  excepting  Htieh  lots  as  might  Ix^  seleett^l  f<jr  Government  use. 

Bnt  the  power  to  ^nmt  lands  or  rim  firm  titles  was  never  Vi*«tefl  in  our  militiiry 
g«ivernors,  aud  it  f<illowji  uh  a  uerer-f^ary  eonscxjueuee  that  the^mnt  an  orij^inally  made 
wai<  Void  and  of  ni>  effect.  Nothing  pasK^i  in  the  town  hy  the  ^nint,  and  tti  i-imii^e 
the  flninirs  of  the  ah-aMe  iuisetllu^'  the  lot  in  question  wan  a  men*  nullity. 

ir  lite  iidtn'nil  is  on  the  surfiu-e,  or  bent^utli  it,  (d'  land  owiieil  hy  u 
privute  |u'isoju  it  WiHihl  Ik'  neressiiry  to  ^caivv  tin*  ponuission  of  iln* 
OW1MM"  to  enter  ujuni  liis  hind  an<l  disturf)  the  soil  or  to  dtv(\st  liiui  of 
the  rij^bt  to  ohjert.  The  divestment  nniy  he  neeoniplished  In  an  L*xer- 
cise  of  the  !ii,^ht  of  endrieut  doniaiiK  This  rl^^ht  is  a  sovereitrn  ri<,dit. 
An  individual  or  assoeiatiort  l^xereisilljL,'  it  does  so  as  the  a^rent  or  repre- 
sentative of  the  soviM'ei^fu     (4  "Thoiiipson  Colli*  on  Corp*,  eh,  122,) 

The  Spatiisli  niinin*^'^  laws  provide  for  tlie  exereise  of  this  sovei^eio^n 
ri^^'ht  of  Spain,  Tln-y  constitute  a  re^ndation  t^overning  a  royal  |U"e- 
ropfiitive.  Where  the  s(>vetn*itftity  of  Spain  does  not  attach,  the  pre- 
ro<j^ative  etui  not  he  exereisi^tl  unless  the  prei*oo-ative  passes  to  the 
suvereit^nty  in  jKJssessi^jn.     The  Cnited  States  Supreine  Court  say: 

It  Ltan  not  1h^  admtUed  tftat  (he  Kin^  of  Spiun  tvtuld.  hy  In^ty  orotherwiiH%  impart 
to  the  I'nitetl  Statcn  /fi?v  id  hin  i-ovid  |»rero^tivep*;  nud  nnjrh  less  eati  it  Ik-  a<hnitti'<i 
tliai  they  liiiV4M  apaeity  to  re«vive  or  jMuverti*  exercise  them,  U%dliautd*^  V*:s**»i  v. 
1  lagan,  3  I  low.,  225*)  • 
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'  Undoubtedly  the  United  States  ina^'  exercise  the  power  of  expro- 
priation, but  the  right  to  do  so  is  inherent  in  it8  own  sovereignty.  It 
is  not  tl*'rii\'(l  from  any  other  sovereign,  prince,  or  potentate,  nor 
acquired  by  cession  of  territorA'.  If  this  inherent  power  of  the  United 
States  is  exercised  in  Culm  or  elsewhere  it  must  }>e  by  virtue  of  its 
own  sovereignty  or  not  at  all.  Under  th^  changed  (H)nditions  existing 
in  Culm  the  right  can  not  l>e  exercised  by  virtue  of  the  sovereignty 
of  Spain. 

This  brings  us  tcj  the  question:  Has  the  Executive  or  the  Secretary 
of  War  the  authority  to  grant  to  individuals  or  associations  the  priW- 
lege  of  exercising  the  sovereign  power  of  the  United  States  to  expro- 
priate private  propertv  in  Cuba? 

I  am  not  aware  that  this  exact  question  has  yet  l)een  submitted  to 
the  Attorm^y-General  or  that  he  has  rendered  an  opinion  which  fur- 
nishes a  specific  answer  thereto. 

The  Congress  has  not  legislated  with  special  reference  to  the  exer- 
cise of  this  right  in  Cuba,  and  enactments  regulating  its  exercise  in  the 
United  States  are  not  of  force  and  effect  in  Culm.  Therefore  the 
President  does  not  possess  this  authority  by  virtue  of  l)eing  the  Chief 
Executive  of  the  laws  of  the  United  States. 

There  is  another  aspec't  of  the  matter  under  consideration  which 
requires  attention.  That  is  the  authority  of  the  Commander  in  Chief  of 
the  military  forces  now  engaged  in  the  military  occupation  of  CiU>a 
and  conducting  a  military  government  therein.  If  the  conmiander  of 
this  military  force  may  properly  exercise  the  rights  of  a  belligerent, 
he  derives  therefrom  authority  to  dispose  of  public  ])roperty  and  ex- 
propriate private  proi)erty  as  his  judgment  may  determine  is  l)e.st  calcu- 
lated to  promote  the  purposes  of  the  military  ojxMiition.  If  deemed 
necessary  for  the  accomplishment  of  the  undertaking  to  which  the 
militsiry  force  has  been  devoted,  a  belligerent  commander  would  hav^e 
the  same  justification  in  dis}X)sing  of  a  mine  that  he  would  have  in 
blowing  up  a  fort  or  destroying  a  bridge. 

The  vital  (|U(\stion  is.  May  the  commander  of  the  military  forces 
engaged  in  the  militiirv  occupation  of  Cuba  exercise  the  rights  of  a 
belligerent  undtM*  the  conditions  existing  in  the  islands  Is  not  this 
question  to  be  answered  by  propounding  another:  Are  the. purposes 
for  which  the  military  force*  was  sent  into  Cuba  accomplished  or  aban- 
doned, and  if  not,  may  not  the  military  force  continue  to  exercise  the 
rights  of  a  belligerent  until  said  purpose  isac('()in])lished  or  abandoned^ 

In  investigating  these  questions,  it  is  necessary  to  boar  in  mind  that 
the  President,  in  his  relation  thereto,  is  not  to  be*  considered  jis  a  civil 
magistnit4»  of  the  United  States  discharging  his  duty  within  the  terri- 
tory of  the  Tnited  States.  lie  is  to  be  considered  as  the  Connnander 
in  ('hief  of  the  Army  and  Navy,  personally  present  at  the  head  of  his 
troops  in  a  foreign  countr\'.     This  umisual  spectacle  is  occasioned  by 
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tho  fai't  that  Coiijri'c*^^'"^.  in  the  exercise  of  the  ^reat  sovereign  jwwers 
pos^e.si*ed  hy  the  Lhiitecl  States  as  a  nutioii,  direeted  the  Comuninder  in 
Chief  of  our  ntilitary  forces  to  employ  the  military  branch  of  our 
Government— 

1.  To  eotnpel  Spain  to  relinquish  sovereignty  in  Cufni. 

2.  To  etfe<'t  the  paeiJieation  of  the  island, 

3.  To  i^nafih*  the  iuhahitiints  of  Cuba  to  estiibltsh  antl  maintain  a 
stable,  inde|K»ndent  i^'-overnrnent. 

These  purposes  wi^re  dei'hired,  and  the  order  for  their  accomplish- 
ment issued  to  theOommiinder  in  Chief  hy  the  adoption  of  the  following 
resolutiinK 

JOINT  Itf>>OLrTIoK  fur  iht-  reoognillon  of  the  lrn)tf[*endent'e  nt  tbe  iMM^jplc  ni  Culm,  tlcinnnilipg 
timt  lHc(M>v»*niDieiit  of  Sfniin  rt'lluquisli  it^siiiithoniyiUKl  Rroveriiiiitnit  In  ihr  iptlnml  of  Ciilan.iirHl  to 
wilMmw  ilM  LiiDd  ami  iiiival  funvn  f mm  Onlm  am]  CuNtfi  Wrttcrs.iuifl  dlri'i  liiiir  thr  rn^KMx^nl  l^f  n»c 
eiiUed  Stme*  to  ii*L>  the  taiul  nufl  imval  forrt'.'*  ^^(  tht-  t'Uilwl  SUiti's  Ui  vnTry  tlifw  rt>st>hjtk»liH  into 

Whereas  the  abhorrent  or>niiitipni!*  whifh  have  existed  fnr  iiiore  than  thnn*  yeara 
in  llie  iHlan*!  of  Culiii,  t*o  near  our  own  lionier,  have  t»hoikefl  tiie  inorai  setiw  of  the 
l»eoi>le  of  the  Ignited  Slate>*»  have  been  a  <hf^raee  to  Chri^'^tian  rivih/jition,  fuJiin- 
natini?  yis  they  have  in  the  deHtrurtion  of  a  Unitt^l  States^  hattle  niiip,  with  two 
hiiiKlreti  and  nixty-six  of  its  oflieerH  antl  erew,  while  on  a  friemlly  vinit  in  the  tmrlxir 
of  Ilavatia,  and  i^n  not  lon^t-T  Ix*  eiKhired,  a«  has  been  set  forth  by  the  PretJident  uf 
the  lltiitiiHl  States  in  his  tNijsHage  to  tVmgreftS  of  April  elevetdh,  eijyhteen  hnndreil 
and  ntriety-4*ij?ht,  tijxin  which  the  aetion  id  CrmgreHs  vvai*  invit*^l:  Thert^fort^ 

litxijt'ttl  hy  the  Si'intfi'  funl  JfoiUfr  uj  Rfpnstuhdinjt  uf  ike  Unift tl  Stattn  of  Aint:rir(t  m 
to«//iv«f  (ixxf7»W<'(f,  First,  That  tlie  tH*<>pK'  of  the  iislatid  of  C'liha  are,  and  of  Hi^ht 
on^lit  tn  W\  free  and  JJidetHMident. 

Si-eomi*  Ttiat  it  in  the  dnty  of  the  Unitcnl  Stat*^  to  ilemaml,  and  the  (iovernnieni 
of  the  Tnited  States  df>e,H  liereljy  demand*  that  I. lie  Government  of  Spain  at  once 
relinquish  its  authority  and  ^nerninent  in  the  ij^laml  of  Cnlm  and  withdraw  JtM  land 
fljjd  naval  fonvn  frraii  Cuba  and  CiilMtn  water^i. 

Third.  That  tlie  President  of  I  he  United  States  lie,  an*t  he  hereby  h,  tlireileil  hihI 
eni]H»wehMl  to  n^e  tlie  i/nlire  land  and  naval  foroi^  of  the  tTnittnl  Stai<.'j<,  and  to  ndl 
into  tlie  aetual  KTVire  of  the  I'nited  States  the  militia  of  the  weveral  Stale.s  to  sueh 
extent  iL*^  may  Ix*  neeessary  to  rarry  ihejie  reHilnlion?^  into  effeet. 

F*turth.  That  the  I'nlleil  States  herein'  dihselainiH  any  di?<fM>rjition  or  intention  lo 
exereise  sovereignly*  juriHdii'tjtHi,  or  eoutrt>l  over  sjud  inland  ex<vpt  for  the  pa<-ilira- 
tion  tliefiHif,  and  asserts  it,*-  detentiination,  wlien  that  is  ai  euniplbhed,  to  leave  the 
government  and  eontrid  of  the  inland  to  iti*  t)t»ople. 

Approve^l  April  20,  ISMH.     (W  U.  S.  8tatB.,  pp.  738,  739.) 

Ijet  us  .mippo.se  that  the  Crown  of  Spain  had  seen  fit  to  peai'ealdy 
relintpiish  soveind^nty  in  Cnha  and  turn  over  ib^  subjects  in  the  islatid, 
their  pet^Minul  jinrl  property  ritfhts,  ami  the  public  pni[M*rty  fM^I<»n*rin^^ 
to  the  Sjnmish  (icncriuncnt  situate  in  Culia,  U*  tln^  rare  of  tlie  rnitcd 
States,  relyini^r  u|>on  tht*  declaration  of  Con^^res.s  that  the  United 
Stales  would  acc«HU{)lisli  tlio  paciticution  tt\'  tlie  ishmd  and  erect  thervin 
a  stable,  itideiwudciit  tjov(*rtiment-  Would  not  the  Conunatider  in 
Chief  of  the  military  force  chartfed  with  carrying  out  siich  deelanitioti 
rio;htfitlly  exercise  such  [mjwcivs  of  a  hellit^erent  as  were  necessary  to 
accomplish  the  undertukint^^ 
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Ini^tead  of  pursuing  the  course  supfX)stMl  Spiiin  olected  to  goto  war. 
Congross  thereupon  dechred  the  war  existing  hy  the  passage  of  the  ^ 
following  act: 

AX  ACT  4ecl«tring  llml  wnr  fxistn  l>t'twet."n  Lht^  rtiiUnl  BlMtc?^  of  Amtrivii  iiml  the  Kini^loni  of  SpHln^ 

Be  it  enaciffi  htj  thv  Stnaif  and  Homm  of  Hi^prexentuiUrn  of  the  Vidkii  States  of  Amme 
in  OmffrtifA  n^ijtemUid,   First.  That  war  tie,  am!  the  ?^nie  is  hereby,  (ie<*lared  to  exist, 
iiml  that  war  bixs  existi-fl  ahivv  the  twenty-lir-j^t  ilay  t>l  Aj*ril,  arum  iKmiini  eij^ht- 
een  hnri<ln"<l  and  ninety-t'iijht,  imduditi^  said  <biy,  !>et\\eeii  the  rrdte<l  States  of 
Anieriea  and  tiie  Kiii;idoni  <>f  Sjjaiii. 

Se<'".*Md.  That  t!ie  President  nf  the  I'riiteil  Rtate.stie.  and  he  hereby  if,  direr  ted  and 
erii[H>weri^l  to  n>ie  ttu*  entire  laud  and  navai  iViret^  of  the  Uiiite<l  States,  iind  to  eall 
into  ttie  aelual  service  i>f  the  t'nited  Statt's  tlie  luilitia  ^»f  the  several  8tat^i  lo  such  | 
extent  HH  may  l»e  neet*8?*ary  tu  <arry  this  act  into  effect, 

Ajjprove^h  April  25,  1898,     (30  l\  S.  State.,  p.  364.) 

As  direeted  to  do  by  this  aet,  the  Comniiinder  in  Chief  of  the  Army] 
and  Navy  proeeede<l  to  mvry  on  th*^  war  so  dee  hired  to  exist,  and  com- 
p(?llecl  Spanisli  sovereignty  to  withdraw  from  Calm  and  the  (Jrov€n*n- 
ment  of  Spiin  to  sue  for  i^eai-e.  This  war  was  a  mere  incident  to  the 
aeeomplislnnent  of  the  purposes  declared  by  the  Congressiotuil  resolu- 
tion of  April  2t),  181>8.  It  was  an  ohstiu-lc  encountered  by  the  Com- 
niantler  in  Chief  in  carrying  out  the  order  given  him  by  Congi-ess  in 
said  resolution.  But  said  order  was  not  complied  with  nor  the  work 
ended  to  wiiich  the  people  of  the  Tnited  States  had  dt» voted  the  Aiiiiy 
and  Mavy  when  Spanish  so\'ereignty  was  expelled.  The  parrihcation 
of  the  island  was  yet  to  be  effected.  The  prejudices,  animosities, 
hatreds,  and  strifes  resulting  frnm  nntny  yeai's  df  internal  warfare  w^ere 
Uy  lie  allayed,  and  the  inhabitants  molded  into  a  homogeneous  IxKlyj 
on  which  tlie  foundations  nf  a  nation  might  rest  and  thereafter  a  gov- 
ernment cojistructed  which  would  give  to  tlie  island  and  its  inhaldtiitits 
p€*aee,  prosperity,  and  the  largest  degree  of  liberty  consistent  with  the 
niaintenam*e  of  individual  rights  and  collective  tranquillity. 

As  from  time  to  tinn"  the  sr»vereignty  of  Spain  was  forced  to  aban- 
don the  various  sections  of  said  island,  and  the  territory  l>ecame  sub* 
ject  t^  military  oct*u[>ation  by  the  forces  of  the  fnittnl  Stiites,  there 
was  estjiblished  a  g<Herrmient  fif  civil  affairs  in  said  sections  wherel*y 
was  maintained  tlie  protection  of  individual  and  property  right,s  for 
which  governments  are  estaltlished.  Eventually  said  govemuuent 
extended  over  the  entire  island.  Such  a  government  is  teimeil  a  niili- 
tiiry  government,  and  the  duty  to  estal>lish  it  is  incumbent  upon  the 
c*>rtmiander  of  the  military  forces,  who  effects  a  military  occupation- 
Mi  Htary  government  is  the  dominion  exercised  by  a  belligerent  power 
over  invaded  territory  and  the  inhabitants  th<^reof.  Such  a  govern- 
ment performs  its  functions  and  distdiarges  its  obligations  by  Avhat  is 
known  as  martial  law. 
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Chief  Justice  Chsisr  dp-^r^ribps  riulitarv  government  fHi  a  fmmi  of 
military  ]urii<dietioiu 

to  hf  i*xerii,*t^l  in  tune  *if  foreign  war  wifhiiut  tln'  htiimdariej?  of  tin-  I-nitixl  i^UteBf 
or  ill  time  of  reljellion  and  I'ivil  war  withiji  StMes  or  <!iHtriL't<^  o<"t'«pied  by  relielfl 
Iroatcil  mt^  Itelligerents,     (Ex  Parto  Milliguu,  4  WalL,  141.) 

In  this  rase  Chief  Justiee  Chase  defined  martini  law  us  an  nuthority 
ealled  into  aetioii,  when  public  neeessity  retjuired  it,  in  a  l<K*ality  or 
distric^t  not  of  an  (^nem\  V  <'ountry,  but  of  the  l^iited  States,  iind  minn- 
fatnttHj  aiihtMtt^ii  fa  fit*   XitfiofiftI  (ropt nt/firitl.     (4  Wall.,  142*) 

Bj'  the  exi)re.s8ion  '* maintaining  adhesion"  I  iinderstjind  tin-  Chii^f 
Jiistiee  to  mean  contiruiinjLT  vvithin  the  sovereit^^uty. 

It  ivill  be  siMin  that  a  military  (^-overnmeut  takes  the  place  of  a  sua- 
pendi'd  or  destroyed  sm}erei(fnty  and  of  iieeessity  contiruirs  until  a 
pei-niant^nt  sovereicrnty  is  ac^ain  established  in  the  territory. 

Ill  Cul)a  a  iK'rjnaneivr  M»verei*,nity  is  rjot  estal dished,  and  therefore 
the  military  government  eontimies. 

lliat  military  i^'overnment  may  legally  continue  hi  hih^  rrsxffff/e 
equally  Ja  jfHfjrttiifi  Jhiiti  was  tlie  substiinee  of  the  hulditi*^  in  Lamar  ?». 
Bi*owa,  \H  IT*  8.,  187,  1!K3  et  sei|.  (See  also  Leitensdorfer  r,  Webb, 
"li)  How.,  17*5;  Dow  /'.  Johnson,  i(M)  U,  8.,  1H8;  Texas  r.  White,  7 
W^all.,  7U<>:  The  (xrapeshot,  1*  \\'ull,  1:32;  Burke  r.  Milt4MilHir)^er,  19 
Wall.,  524;  Lewis  i\  Coeks,  i>:3  Walk,  469;  Mechanies'  Bank  v.  Union 
Bank,  22  Walk,  27tJ;  Pennywitt  >'.  F^ton,  15  Walk,  382.) 

In  discussing  this  phase  of  military  govermneat  Pomeroy  says: 

*' Military  irtivermiifnl '*  m  llie  authority  by  wliit'h  a  ronimander  governs  a  ron- 
quei*««<l  distrirt  wlii'ii  Hiu  loral  iiji^titutiniif*  have  lx*en  overthrown  and  the  J<x*al  njU^rn 
liii^lilarcMl  ami  In^ftirr  t.j*ii^'re>i*i  \vm  had  an  opi»ortiniity  to  art  mitU*r  1\a  jiowt^r  to  rlis- 
poHo  of  caj>Oirt^H  Of  tu  p>verii  territorii^H.  Thin  authority,  in  fait,  l>ekjfigy  to  the  , 
President;  and  it  iL<sujn^^^  tht*  w;ir  ti*  he  still  raj^inj^' and  the  titial  Ftaliis  of  the  eon- 
i|neiiHl  jjfovinfe  to  l>e  uri<leteniiini*d,  f^o  that  (he  api>ani^nt  exeri'it*i.«  of  rivil  fnnrtjdus 
18  really  a  ineaHun*  i>f  ho.MtilHy.  ".Martial  law"  Is ^tanethin|^\ery different.  It  acta, 
if  at  all*  within  the  liiiilta  of  the  eoantry  against  civilians  wta>  have  uot  r>|>enly  enrolled 
theiuj*elve>»  as  belli|»erents  amon^  the  forces  of  an  inviulin^  or  a  rel>elliou.«  enomy» 
{Ponieroy'H  Constitutional  l^w  (Benaetl'}?  od  e<i.)  jmn  712,  p.  695,) 

Birkhimer  Htiys  (p.  iilKj): 

The  ext>prience  uf  the  Unites  J  States  Government  but  adrls  to  the  evidence  deriv- 
able almost  universally  from  the  history  of  other  nations  that  military  jjoverninent 
censes  at  the  jileiL^nre  of  Itini  who  instituted  it  ni>on  sneh  eonditions  im  be  elects  to 
ImptJee,  and  that  its  termination  is  not  in  iwjintf^f  time  eoiiicident,  either  ne*'essanly 
or  generally,  with  the  eeasation  of  hiMilitietf  between  the  conteudltig  belligerenU. 

The  eourse  pui\sued  by  the  United  Stjiten  at  the  rlose  of  tlie  civil 
war  estuMishes  the  Jiefeptittiee  l>y  this  nation  of  the  doetrine  that  mili- 
tary tjfovernment  may  eontiniie  after  tlie  close  of  hostilities  and  until 
the  ptuposes  for  which  the  war  was  entered  ii|xjn,  or  rendered  obviou."!* 
!>y  the  war,  arc  aceomplished.  ant!  t<*  this  end  may  exercise  the  rij^htj^ 
of  a  belligeretit.     As  rej^ards  private  rit^hts,  the  civil  war  ended  tVvv!^>.5iaX» 
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20,  ISOO.     (McKoo  y.  llniii.^,  10  Wall,  2i>;  l^tiitccl  Statics  v.  Anderson, 
d  Willi.,  5B1;  McKlnith  /^  Cnitoil  Stntes,  10:^  U.  S.,  4;i6.) 

As  re^nnls  puljlic  matters,  thorti  were  two  profhiiimtions  miide  by 
the  President  declnrini^  that  tlie  war  had  etosed — one,  issued  April  2, 
18(U>  {14  Stilt,  1j.  ,  811),  einbnieiat,^  all  the  hite  rehollioii.s  Statej?  except- 
ing^ Texa^;  and  the  other,  is.sued  Auj^u.st  20,  1866  (14  Stat.  L.,  S14), 
einhnieiufij  Texas. 

The  Executive  undertook  to  plat*e  the  States  which  liad  en^aj^'ed 
the  relMdlion  on  a  foniiti^  of  e(|uality  with  the  other  Stutes  ot  the 
Union.  Contifres.s  anta|*'onized  this  position  and  passed  what  are  known 
as  the  '*reeoristruetion  aet^/'  (14  Stat.  L..  428;  15  Stat.  L,,  14.) 
Tbese  iu*ts  provided  for  military  governinent,  possessing  sovereign 
powers,  to  l>e  exercised  by  martial  rule  in  the  sevenil  States  mentioned. 
For  this  purpose  siiid  act  required: 

Thflt  said  relie!  States  jthall  km  rlividcHi  into  military  tliatriet»  and  made  mib} 
tho  military  autliority  of  the  Unital  States.     (14  8tat,  L.,  42R. ) 

The  powers  cfiven  to  the  d!stri<'t  commanders  were  as  follows  (sec 
chap.  :30,  14  Stat,  L.,  42 ti): 

Skc.  3.  And  he  i(  furthtr  rnadetf,  That  it  Him) I  1h?  the  duty  of  each  officer  assigned 
aa  aforetttijil  to  pn>t^ctall  iK^rwias*  in  their  rights  of  j»er8«>n  and  pri>jierty  l<*  mippress 
inniirrection,  distinlcr,  imd  violence,  ami  to  punish,  or  t^usi*  to  lie  piiuiHhe<l,  all  dia^ 
turliei-s  of  the  puhlic  peace  anil  tTiminals;  and  to  this  ear!  he  may  allow  looiil  civil 
tribunals  to  lake  jurii^ljclion  of  and  to  try  offenders,  or,  svhen  in  his  JTul^merit  it  may 
l>e  iiw'eHsary  for  the  trial  «jf  offenderf^,  he  nhiill  have  jKiwer  to  orjtrsinize  mihtary  com- 
mii**iojii*  or  tribunals  Uir  thai  pur|iose,  md  all  intijrfen.'rH"e  imder  color  of  iStiite 
anthority  wHh  the  exereiwe  of  military  authority  under  thi^  act  shall  tie  null  and 
void. 

Tht*  reason  for  such  government  was  declured  hy  the  preamble 
follows: 
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Whi*n*cus  ao  h^isal  Estate  ^^ivernmentft  or  a<le<]nate  proteetion  for  life  fir  property 
exiHt  in  tln^  relw^l  Mates*  of  [naiidnj*  them];  syid  wherea-s  il  in  neeessary  that  iHsact? 
ami  ^<x>d  ortler  should  l>e  enforriii  in  said  States  mitil  loyal  and  republiaiu  State 
governmentH  niu  be  eBtahlinbe*!,  therefore. 

If  such  reasons  were  sufficient  to  justify  the  continuance  of  bellig- 
erent litrhts  in  the  militai'v  government  of  territory  subject  to  the 
sovereignty  of  the  United  States  and  within  the  territorial  honnduHes 
of  the  United  States,  arc  they  not  cquall}-  potent  in  thi*  instance  of 
Cnlva^ 

The  Supreme  Court  refused  to  interfere  with  tlui  enforcement  of 
said  reconstruction  acts  or  the  exercise  of  the  autlan-ity  ctniferred 
thereby.  (State  of  Mississippi  /\  Johnson,  4  Walh,  475;  State  of 
(fcorgfa  c.  Stanton,  G  Wall.,  50;  llandlin  r.  Wicklitfe,  V2  Wall,,  174; 
White  r.  Hart,  i:^  Wall.,  tUO.) 

The  court  licld  that  this  legislation  was  political  in  eharacter  and 
therefore  outside  the  junsdit*tion  of  the  judiciiil  dci>;irtnn*nt;  that  m 
creating  such  legislation  Congress  exercised  certiiin  of  the  sovereign 
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powf^rs  of  the  nation  whirh  exist,  hut  arc  reserved  to  the  pecjph'  hy 
t\iv  Constitution.  No  one  ever  ehiiiiiecl  that  the  govrrrinient  iTeated 
by  this  le^^islution  wa.s  that  provided  for  by  the  Constitiitiori  cif  the 
UnitiHl  States  for  the  States  of  the  Union,  (t  found  its  h^trjil  jii.stiti- 
catioii  in  I  wring  an  exercise  of  the  iniierent  ri^^ht  of  national  sovereignty 
to  adeipiately  deal  with  a  national  einergeiiey* 

The  situation  ther»  existing  is  thus  dcseribed  by  Birkbiinc^r: 

B«t  it  wiv*  alt*<>  triiu  thsit  thi*  civH  >*mermiii*iiti?  in  tin*  Intt'  inHnro^-tinnary  Slates 
were*  inimirjil  t<»  thi'  I'liioii;  that  s<K'i<»ly  tlu-n*  wai»  iii  »  ♦laij^t'nuit<ly  VliH<>nk*rt'<I  run- 
♦lilioii;  that  <lt't'|HSfiitLNl  rninity  was  at  thin  |)eriinl  riiterUiirietl  l»y  the  It^ihiijr  jK-Knie 
ItjHiinl  iiii[w»rtatit  t^rinriples  of  ijoveniKifiital  iMilicy  wJiirh  iIhn^^  who  ha4  HiiviMi  tlie 
Unituj  hiul  rt'scihxNl  shnuiil  he  iiieorporalfd  iJito  the  CoiiKtitntioii.  (XIV  uiutMul- 
rnotit. )  Twhnieiilly  it  tni>j:ht  Ik*  ti^mn^l  '*tiuH^  of  iH^-atv,"  Imt  in  n-ality  it  wan  far 
difftTint,  an  tliat  phraae  is  generally  uiwiereUxHl.  (Military  (to veniment  and  Mar- 
tial Law,  1  i^L,  IK  :iSH.) 

In  Texas  the  inilitury  government  instiilled  under  tlie  tivonstrin'tion 
act^  continued  until  April  16, 1870,  Prior  to  the  pa,ssage  of  the  re*'on- 
struetitjn  acts  in  iSi}7,  the  j>eople  of  Texas  ealled  a  eotistitutitJinil  ei>n- 
veiition  vvbieh  eonvened  on  Feljruary  7,  IS^iB,  and  so  anien<lt'd  the 
eonstitution  of  the  Statue  an  to  meet  the  changed  condition  of  affairs 
brought  at»out  by  the  iH>sult  of  the  war  and  the  fourteentli  luuendnient 
to  the  Oitistitutioii  of  the  United  Suites.  Tliest'  anu^iiiinients  were 
mtitied  by  the  people.  All  ofBcei-s  pi\»vided  for  hy  the  State  eoustitu- 
tion  wt*re  eh^cted  and  etitered  upon  the  discharge  of  their  respective 
duties.  The  legislature  met  and  passi^l  hiws,  and  the  State  govern- 
ment was  again  adniinist-4?red  by  officers  holding  under  the  t**.ruis  of 
the  eotistitiition;  utl  the  r*)urts  were  hrld  by  judges  elected  as  the  cim* 
stitution  prescribed,  and  county  and  iminicipat  officers  selected  iji  the 
same  manner  entered  upon  the  discharge  of  their  duties,  liut  the 
re<*onstriiction  act  of  IVIareh  2,  18t>7,  declared  that  nn  h»g!il  State  gt>v- 
ernment  existed  in  Texas,  and  provided  fut^thcr  f<*r  the  military 
governuient  of  said  State.  The  offiiera  elected  under  the  coustitution 
were  removed  froiri  (iffiee  atid*>thi*rs  appointed  in  their  }>laces.  Anuitig 
thenu  the  govcrncir  of  the  Stiite,  elected  utidcr  the  <:onstitiiticin  as 
amended  in  IstiG,  was  displaced,  and  a  provisional  governor  wiis 
apptnnted  and  held  the  office  until  September  30,  \Si\W  whvu  ho 
resigntnl,  ami  fi'om  that  time  until  Jatmary  S,  lH7n^  th<*  exectitive  diitit»s 
were  jx^rforuted  by  ati  adjutant  of  the  general  iti  cotiimand,  placi^d  in 
chai^geof  civil  nffaii's.  On  April  t*5,  lS7rL  by  (renend  Order  N<k.  7L  the 
military  c<HUinandt*rdeelared  the  State  had  resutned  pructical  relatiMos 
to  the  General  Government,  and  all  the  authority  conferred  uikui  him 
bv  the  reeonstruetiorj  laws  was  retuitte^l  to  the  civil  authorities. 

Speaking  of  the  powers  exercised  by  the  military  offici'r  in  couunand 
of  Texas^  the  supreme  <'tnut  of  Texas  say: 

111  Tex«j<  thi?*  fiflitvr  pxerei^seil  i>L»wer«  legislative  wmI  executive^  if  not  jndiriaL 
(I>aniel  v.  Hutcla?m>ii,  80  Tcxoi^,  57.) 
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III  the  .same  case  the  court  say: 

That  the  State  was  governed  by  military  law,  even  thoujjh  its  own  laws  may  to 
some  extent  have  been  recognized  and  a<iinini8tered,  must  be  considered  an  estab- 
lished fact. 

The  iK>wer  of  the  Uniteil  Stati»a  CJovernment  to  imi>oHe  such  a  rule  niK)n  the  State 
must  1x5  recognizeii  as  fully,  under  the  facts  existing,  as  though  Texaa  had  thereto- 
fore l)een  an  independent  sovereignty,  having  no  relation  t4)  the  Unite*!  States  than 
that  usually  sustaine<i  by  one  independent  nation  to  another. 

Civil  war  ha<l  exi8te<l  of  magnitude  seldom  excee<le<l,  resulting  in  the  overthrow 
by  force  of  arms  of  the  cause  the  State  had  espoused,  and  the  occuimtion  of  her 
territory  by  a  hostile  anny. 

This  f)ccui)ancy  was  continued,  and  under  the  laws  of  war  furnished  ground  for  the 
establishment  of  military  law.     (86  Texas,  p.  60.) 

In  another  c4i.se  the  supreme  court  of  Texa.s,  in  speaking  of  the  recon- 
struction acts,  say: 

The  National  Legislature  used  its  legitimate  iM)wei's  with  moderation  and  magna- 
nimit;',  endeavored  to  encourage  the  fonnation  of  republit^n  governments  in  these 
States,  and  bring  the  jHJople  back  to  a  due  appreciation  of  the  law  and  of  the  lilxjrty 
which  is  secured  to  the  free  enjoyment  of  every  citizen  under  the  Constitution.  (33 
Texas,  570. ) 

The  inherent  powers  of  sovereignty  where))y  military  government 
was  installed  in  the  territory  of  the  rebellious  Stales  were  exercised 
by  Congress.  But  the  authorities  hereinbefore  cited,  as  well  iis  the 
recognized  laws  of  war  and  usages  of  nation,  cstaldish  that  said  sov- 
ereign }x)wers  may  also  hn  (?xercis(»d  by  the  connnandor  in  chief  of  the 
military  forces.  Especially  is  this  true  while  the  condition  of  war, 
i.  e.,  the  national  necessity  for  its  exercise,  continues. 

In  the  instance  of  Cuba,  its  exercise  by  the  Commander  in  Chief  nec- 
essarily results  from  the  direction  given  to  that  officer  by  the  resolution 
of  Congress  of  March  20,  1898.  Whether  or  not  Congress  can  now 
recall  this  authorization  need  not  ])e  discussed,  as  ( -ongress  has  not 
attempted  to  do  so.  The  situation  iii  Cu})a  is  cjuitt*  different  fnmi  that 
resulting  in  Porto  Rico  from  the  cessation  of  hostiliti(»s  and  the  treaty 
of  i>eace.  Porto  Rico  was  not  within  the  contem[)lation  of  the  C\)n- 
gressional  resolution  of  March  »^(),  1898.  The  invasion,  military  (K'cu- 
pation,  and  milibiry  government  of  that  island  resulted  (»ntirely  from 
the  war,  and  not  the  direction  of  Congress.  By  the  tt^rms  of  th(»  treaty 
of  peace  the  sovereignty  of  the  Uinted  States  permanently  attached 
to  the  territory  of  the  island,  and  when  the  war  ended  the  military 
governm(»nt  erected  in  the  island  ceased  to  })e  a  sn])sfifufr  for  a  sover- 
eignty and  ])ecame  the  representjitive  of  the  sovereignty  of  the  United 
States,  and  charged  with  the  pr<)iecii<ni  rather  than  the  ili/Ycf!on  of 
sovereignty. 

If  the  doctrine  is  coiTect  that  a  military  goviM-nment  is  a  substitute 
ad  hitcrlm  for  sovc^rcMgnty,  and  that  the  [)urp()ses  of  the  ont*  erected  in 
Cuba  are  uncompleted,  and  to  promote  said  purposes  tht»  Commander 
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111  ('liit^f  mny  oxoiviso  tho  ri4»'ht^  of  n  hrlliifi'vent,  it  follows  thnt  said 
governiiif'nt  rim}'  disjw.sc  of  the  puhlii^  property  within  its  juiisdirtioii 
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ircu|^?it\%  when  ne('€3H8ary  for  the  pur- 
posos  to  in*  in'comi>iishiML  Thr  (pirstions  involved  in  sueh  exercise 
are  ordiinirily  to  Ik*  re,solved  by  the  luilitary  eoiiiniander. 

In  the  instaiiee  of  publie  projwrty  in  Cuba,  the  (l*H'trine  oi  poMiminy 
is  rK>t  involvecL  Thtit  dortrine  drals  with  tlie  ri«^hts  of  th**  previtnis 
owner,  and  tlie  ric<^hts  of  thi*  prrviotis  owner  of  the  jnd)lie  property  in 
Culm  were  dis[Kised  of  by  the  treaty  of  iH?aee.  Aside  from  tiie  qiien- 
ticm  of  military  neeessity.  the  ipa^stions  involved  relate  to  tlie  inehoate 
ri^dit.s  of  the  nonexistin^  independent  government  f>f  Culm  and  the 
diitieH  and  obliirations  of  the  United  States  resulting'  from  the  relation 
of  trustee  and  rfsfni  ijm  frtf-sf. 

If  the  Conunander  in  Chief  shall  be  of  the  o|jinion  tliat  to  aceoni- 
plish  the  paeification  of  Cidm  and  the  estiUilishment  tif  a  stable, 
inih'pendent  ifoverjnnent  in  the  island  it  is  niM-essary  tt>  develop  thei 
natural  resonn^es  thereof*  and  to  that  end  shall  determine  to  ]»rovide 
tor  the  w*>rkin^  of  ndnes  by  private  enterprise,  it  will  be  necessary  to 
find  (Kit,  hc^fore  retxmrsi^  is  had  to  sni'ii  plan,  if  sneh  aetion  is  prohib- 
ite<l  l>y  C4>nu^ress  fiy  the  "' Forakcr  resolution/'  For  its  more  ion- 
venient  examination  said  resolution  h^Qt  forth  in  full  (^ee  30  Stat,  L,, 
1074): 

^^\  2.  That  nr»  proi>erty,  fmiir^hises,  or  L-onre^sionH  of  any  kind  whatever  shall  be 
granttnl  l>y  IIr-  riiittMl  StatiAs  nr  hy  any  inilihiry  or  tti\wr  antliority  whaKner  in  the 
inland  »>f  Cuhn  dtjrint;  thi*  iM-cupation  tberccif  Itv  tlie  riiitcd  Stutei^. 

Ajiiimvcil  ^lari'h  3,  IHM\K 

With  referenee  to  thi*  foregoinff  enaetnunit  the  Attorney-deneral 
nayiii 

Whik'  not  ineiuiini^  to  t'cmt'ede  that  ConirreK^,  by  le^li^lative  act,  Inw  power  to 
rt'strain  ^r  i*i*n!n>l  tht*  |irfi|>*:"r  I'xiTt'isi^  *"f  thr  powrrs  uf  the  <Ntnjniaiidrr  hi  (.'hirf  of 
thi*  Anny  anfl  Navy  <>f  the  KiiiUHl  State?",  nrrujiyin^  imrler  the  law  of  JH^h^rerent 
rijifht  fnivijcn  territory — a  <|Ut^ttHn  that  may  well  Im- open  (o  doUbt — yet  theexeret^stMj 
will  ati*l  liesire  uf  the  ('onjrrew^,  e*iiiforinin>x  h*s  it  iloes  Ui  the  jm/vioiiHly  establij^hL^J 
polii'V  anil  pnu'tiiM*  of  tin*  JCxet'ntive  I'riKirtnieiil-w,  i?*  entitled  t<i  the  rt^HiKHt  fif  the 
Exeentive  l>et«irtinenti<,  au<i  mjji^tit  tu  Ih-  followetl.  nnkvsrt  Funie  Ingh  rii^'essity 
recjuirt^  otherwii^^  (tJiK  on  App.  td  Cable  Co.  tn  lan^l  tuible  in  Ciil>a,  Mareh  25, 
1899.     22  Op.  410.) 

The  doubt  HUg:^t^Htecl  by  the  honorahh"  the  Attorney-Cieneral 
applies  with  sp(H*ial  foree  to  the  |»rohihition  aj^nunst  grants  '"hy  any 
military  or  other  aiithoj'ity  whatever  in  the  island  of  t'liba." 

Attention  is  direrted  to  the  fact  that  the  "  Foraker  resohition  ''  was 
pjis^ed  Mareh  3,  IKIHK  Thi^  wits  dnrin^^  the  int^'riin  between  the  pro- 
toeol  of  August,  1  Sits,  and  the  exehange  of  ratifieation.s  of  the  treaty  of 
peai-e  ir^  April,  lS91t.  Teehnieally,  the  war  with  Spain  was  not  ended, 
and  thr  opposing  forees  wete  stitl  lM*Uigerent.s,  'I'his  present,s  tlie 
i|ueritioii  of  the  authority  of  Cougre.S!5  to  direet  and  eontrol  the  aetioo 
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of  the  Coininandcr  in  Chief  regarding  matters  incident  to  carrying  on 
militaiy  operations  of  an  actual  war  waged  in  a  foreign  country. 

Bennett's  Edition  of  Pomeroy's  Constitutional  Law  (3d  ed.)  lays 
down  the  rule  as  follows: 

This  military  law,  or,  in  other  wonln,  this  <'o<ie  of  iK)8itive,  onacte<i,  statutory  nilee 
for  the  goveminont  of  the  lan<l  and  naval  forces,  is  soniethiiijj  very  different  from 
martial  law,  which,  if  it  exists  at  all,  is  unwritten,  a  part  and  i>arcel  of  the  means 
and  metlKxis  hy  which  the  Commander  in  Chief  may  wajre  effective  war,  something 
above  and  l)eyoml  the  jurisdiction  of  Conjjress;  for  that  lHi<ly  has  no  direct  authority 
over  the  ai^tual  conduct  of  hostilities  when  war  has  been  initiated.  (Sec.  469, 
p.  885.) 

The  same  author  further  says: 

When  actual  hostilities  have  commence*!,  either  throuph  a  formal  declaration 
made  by  Conjjress;  or  a  l)elligerent  attack  mmle  by  a  foreign  government  which  the 
President  must  jv\ye\  by  force,  another  branch  of  this  function  a**  Commander  in 
Chief  comes  into  play.  He  wages  war;  Congress  does  not.  The  I>»gislature  may,  it 
ia  true,  control  the  course  of  hostilities  in  an  indirect  manner,  for  it  nmst  liestow  all 
the  military  means  an<l  instruments;  but  it  c^n  not  interfere  in  any  direi*t  manner 
with  the  actual  belligerent  operations.  Wherever  be  the  theater  of  the  warlike 
movements,  whether  at  home  or  abroad,  whether  on  land  or  on  the  sea,  whether 
there  Ije  an  uivasion  or  a  relxjllion,  the  President  as  Commander  in  Chief  must  con- 
duct those  movements;  he  possesses  the  sole  authority  and  is  clothed  with  the  sole 
responsibility.     (Sec.  706,  p.  591.) 

Chief  Justice  Chase,  in  the  minority  opinion  in  Ex  Parte  Milligan, 
said  (4  Wall.,  139): 

Congress  has  the  power  not  only  to  raise  and  sui>port  and  govern  annies  but  to 
declare  war.  It  has,  therefore,  the  i)0wer  to  i)rovi<le  by  law  for  carrying  on  war. 
This  power  necessarily  extends  to  all  k»gislation  esm^ntial  to  the  prosecution  of  war 
with  vig(jr  and  success,  except  sueh  as  interferen  tnth  the  command  of  the  forca<  ami  the 
conduct  of  cnmjKiirfus.  That  i>ower  and  duty  l^elong  to  the  President  as  Connnander 
in  Chief.  Both  these  powers  are  derived  from  the  ('onstitution,  l>ut  neither  is 
defined  by  that  instrument.  Their  extent  must  Ix*  dctennine<l  l)y  their  nature  and 
by  the  principles  of  our  institutions. 

The  iH)wer  to  make  the  nec^essary  laws  is  in  Congrea**;  the  i>()\vcr  to  execute  in  the 
President.  Hoth  jMjwers  imply  many  sulK)rdinate  an<l  auxiliary  powers.  Each 
includes  all  authorities  essential  to  its  due  exercise.  But  neither  can  the  President, 
in  war  more  than  in  jK»ace,  intru<le  ujwn  the  pro[)er  authority  of  ('ongress,  mrr  Con- 
grenH  ujnm  the  proper  authority  of  the  IWmlent. 

In  the  case  of  Brown  /'.  United  States  (8  Cranch,  llu)  the  United 
Suites  Supreme  Court  held  that  during  the  war  of  lsi2  the  private 
property  of  English  subjects  situate  in  the*  United  States  at  the  com- 
mencement of  hostilities  could  not  be  seized  by  a  ])rivatc  citizen  and 
condemned  by  proceedings  in  admimlty  instituted  on  behalf  of  the  indi- 
vidual making  the  seizure.     In  the  statement  of  facts  the  court  say: 

It  doc»s  not  a[>[K»ar  that  this  seizure  was  made  under  any  instruction  from  the  l^ree- 
ident  of  the  I'nited  States;  nor  is  there  any  evidence  of  its  having  his  sanction. 
*  *  *  On  the  <*ontrary,  it  is  admitttnl  that  the  seizure  was  made  ]>y  an  individual 
and  the  libel  iile<l  at  his  instance  ])y  tlie  ilistrict  attorney,  who  a('te<l  from  his  own 
unpressions  of  what  apjxirtained  to  his  duty.     (Pp.  121,  122.) 
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Tlio  court  hoh]  that  th«*  nftfif*n  hml  the  urifloubtrd  li^'-ht  t*j  seizc^  unci 
conjiscutr  sinh  pi'n[Mvrt\\  l»ut  surli  sovrrt'it^'n  riii^ht  rould  uot  ho  t*Xi'r- 
cised  hv  iiidividiiais  oi-  tin*  courts  in  tlic  ab.Hence  of  author Iziition  by 
CoTiirnvHs. 

hi  writing  tht*  oi»iiiioii  of  the  court  Mr.  Chief  Justice  Mlir^Jihull  says 
{p}>.  122,  123): 

tveHinetinK  ihv  power  of  ^roveniuient,  no  (loii!>i  is  entertairitHl.  That  war  srivefl  to' 
tilt.'  !*ivur»M^n  hitl  ri^'lit  tu  take  \\\v  [nn^ons  :in<J  r«tijlis«'afe  Iht*  jirojM*rty  *4  \hv  enomy, 
nherevt*r  fouii*!,  is  coiii^'iled.  The  rnitijjalinnH  of  tliin  riiiUl  nili%  whieh  tlie  huinarie 
ami  wise  poliry  <jf  intMk^rn  tiiuei^  Imt^  intmrliuvd  iij(o  praetiiH',  will  tiion'or  le^weffert 
Mie  exereit?e  of  this  n^iht,  hut  ran  uot  impair  tl>e  rijihl  iti<elf  Tliitt  reniaint*  iiinliiiiin- 
khe<l,  and  w  hen  Uu*  sovenngn  atittiority  f*liall  elioose  to  hring  it  into  ojH.rratiun  the 
juilieial  dejiartiuent  tuiiat  give  effect  to  its  will; 

III  expressing  his  iudividiial  opinion  in  that  ease  Mr.  Justice  Story 
said  (p.  152): 

The  art  declaring  war  has  autliori/AMl  Mie  Exeeutivr  to  fmiiliiy  the  lantl  antl  naval 
fon\*8  of  ihe  l-nittn!  States  to  t-arry  it  into  efftM*t.  When  and  where  «hall  he  i-arry 
it  into  effect?  *  *  ♦  Upon  what  jrround  can  he  authori/.ea  t'aiuwlian  eantpai^'U,  or 
eeixe  a  Firilii*h  fort  or  t*?rriti»ry,  and  iieenpy  it  hy  right  <»f  eai>tnn*  and  roinjQe«t^  I  ani 
ntti*rly  at  a  l<«s  to  per<t^ivi\  iinlesH  it  Ik*  tlmt  tiie  power  tc*  earry  the  war  into  effcet 
^ive**  every  ineiilentnl  p«jwer  whieh  the  law  of  nations  aiitliorizi^  and  ajiproves  in  a 
Ftatt^  of  war, 

Contiiuung  the  di-scnission,  Jtistice  StoiT  mivs  (|>[),  153,  154): 

My  iirL^tmient  pnxm*<lf?  iipnn  the  ground  that  when  the  K*>rit*lative  authority,  to 
whoui  the  T\\i\\l  till  teelare  war  is  rtintiiled,  ha-*^  tleelaiXHl  war  in  itn  nmat  unhiuited 
itnuiner,  the  Executive  auth^irity,  to  whom  the  execution  of  the  war  is  eonli<le<l,  is 
hnuutl  to  eiuTv  it  into  effect.  Me  has  a  «liHtTetion  vested  in  hiai  an  to  tlie  manner 
and  extent,  hut  liei-aji  mA  lawfully  tran8<_'end  tJje  riile^i>f  warfarii  cstalilir^hed  among 
civili/.ed  nations.  He  i-an  not  lawfully  exercise  jiowerR  or  authorize  procetHlinjis 
which  the  eivihzeii  world  re]Hiiliatei*  and  di^'lainiF.  The  iso\'erei^ntyy  as  tu  declar- 
ing war  and  limiting  \V»  effectt*,  remits*  with  t^le  I^'gislature.  The  HovereigiUy,  an  to  iti? 
exei'Ution,  nvts  with  the  t*iH^j(lent.  If  the  l^iwlature  i!o  mA  timit  the  nature  of  the 
war,  all  tin*  regulations  and  righlH  ef  ^enenil  war  attach  n\nm  it. 

Tin*  iiiitlnn'ity  under  exaiiiitnttioti  i.s  imt  that  of  coniiM'ation.  Con- 
lisciitinn  of  this  property  wutdd  Ik*  to  di>^jK*sc  4*f  it  ntnl  upply  the  pr*i- 
cccdsto  tlic  use  Htu!  benelituf  the  Tnited  Stiilcs.  Sin'fi  a  e<Hirsc  is  not 
eontcinplated,  the  di\sired  ofjjcct  beini,'  to  so  use  the  pnUiic  property 
of  Cttiia  us  to  hcst  iH'uiind*'  the  *^^encrul  )iinn\  ufid  Future  welfare  of  the 
island,  the  praetieal  <|iiestinn  Kcin^  whether  tlic  present  atjd  con- 
tinuing Iwnetits  of  eertaiti  in^tion  will  cuinpen.sate  the  future  ^Govern- 
ment for  the  loss  of  tlie  property,  ( )rdinarily  the  comtuantler  of  a 
force  engaged  in  luilitary  oecui»ation  does  tjot  untlertake  to  dispose  of 
public  property  of  a  permanent  i'haraeter.  This  arii^es  not  from  the 
want  of  authority  to  dispose  of  the  Hth^  secured  \\\  invasion,  hut  from 
the  fact  (hut  the  tcnuix'  is  .^^io  un.stahle,  heiiig:  di*pi*ndent  tJpon  the  pjwer 
to  continue  the  occupation. 

Ill  the  instaiKc  utider  coDsideratioii  the  title  secured   hy  milit4iry 
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occupjition  has  }>oeii  confirnied  h}'  treaty  with  tho  prior  owner.  If  the 
property  is  alienated  by  an  exercise  of  sovereignty  under  belligerent 
right,  the  person  jiceepting  the  title  may  be  protected  b\'  requiring 
the  future  permanent  government  of  Cuba  to  accept  the  public  prop- 
erty in  the  island  Inirdened  with  such  conditions  as  the  United  States 
has  seen  tit  to  impress  upon  it  during  the  period  it  administered 
thereon." 

In  \u'w  of  the  riM'onstruction  acts  it  can  not  be  said  that  Congress 
has  not  exc^rcdsed  the  authority  to  create  and  regulat(>  military  gov- 
ernments maintained  as  war  luuessities. 

In  the  sev(M*al  cases  in  which  these  ai'ts  were  assailed,  the  Supreme 
Court  declined  to  pass  upon  the  right  of  Congress  to  enact  such  legis- 
lation, })asing  its  refusal  uix)n  the  i)ro2>osition  that  such  legislation 
Wits  entirely  and  exclusively  political,  and,  therefore,  w  ithout  the  juris- 
diction of  the  courts.  The  unfortunate  controversy  between  the 
Execnitive  and  Congress  which  occasioned  such  legislation  is  too  well 
known  to  require  stiitement. 

Congress  insisted,  and  properly  so,  that  the  Executive  had  exceeded 
his  |K)wers  and  encroac^hed  upon  the  powers  of  the  legislative  branch 
in  attempting  to  provide  for  the  permanent  civil  government  of  the 
territory  subject  to  militar}'  occuimtion  and  to  adjust  or  establish  the 
permanent  political  relations  of  said  territory  to  the  United  States. 

It  is  not  so  apparent  that  in  resisting  said  encroachment  Congress 
did  not  invade  the  province*  of  the  KxtMutivc  and  exercise  powers 
properly  belonging  to  the  President  as  Commander  in  Chief  of  the 
Army  and  Navy  whiMi  it  assumed  direction  and  contiol  of  the  military 
governments  and  legislated  therefor. 

That  the  sovereignty  of  the  United  States  may  create  and  maintain 
such  governnnMits,  under  proper  conditions,  is  })ey()nd  controversy. 
Which  instrument  of  said  sovereignty — the  Kxecutivi*  or  the  Legisla- 
tive is  to  exercise  such  power  of  the  sovercMgn  is  by  no  means  so  well 
settlcKl. 

From  the  auth(n-ities  hereinbefore  cited  it  appears  that  the  Supreme 
Court  has  aliirmatively  declared  that  the  PresidcMit  as  Commander  in 
Chi(^f  may  ])r()])erly  extMcise  said  sovereign  power.  As  to  the  correct- 
ness or  propi'iety  of  such  (»xercise  by  Congress,  the  court  considers 
itself  without  jurisdiction  to  determine. 

There  arc*  potent  reasons  why  Congress  should  not  exercise  this 
power,  eviMi  if  it  possesses  the  right,  i)ut  they  are  properly  to  be 
addressed  to  the  discretion  of  the  Legislature,  and  to  discuss  them 
herein  would  unnec(\ssarily  expand  a  report  aln^ady  unduly  extended. 

In  the  foregoing  report  administrative  (|U(\-^ti()ns  have  been  dis- 
cussed with  a  liberty  not  ])ossess(Hl  by  the  writiM*  and  ordinarily  not 

*Set*  Piatt  resolutiuns  rt\si)t»ctiiig  tlie  C(ui}?titiitiuii  of  Cuba,  :>1  Stat.  L.,  p.  — . 
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to  hi*  fxeivisi'd  )»v  liini,  liiit  it  ^tn'ms  iifKivoidiiljli^  in  proporly  prosont- 
iii^  iliK*  qut'^lioii.s  involved. 


'r]ic  ijtiestions  discussrri  in  (lie  fore^^ointf  iv^jort  were  r<  fenvd  to 
ihi'  \ iUiv iH' y -i ivtiv mi,  whu  rejidprtnl  ;iri  o|iitii(ni  tlR'n'on  us  I'tilluw.s; 

l)Ki\U^TMENT   OF   JrKTKK, 

Wtmhiftfjttm,  IK  (\,  St'itianhtr  S,  Umt, 

>iiit:  1  >javf^  the  honor  to  arkIJo\vk*^!^^»  the  n»ri^i|»t,  of  yonr  eoniimmirrttinn  of 
Aii^iii^t  7,  HMH)^  Hulmiiniriij  lV»r  my  o|iiirioti  \\\v  fi>llowni»^  ij(u^>Hi»nM: 

**1.  1H*1  the  Spiinii^h  iviiiiin^  laws  mntinui'  in  forco  in  ("nhu  hy  virtue  of  the  laws 
of  war  iiriil  of  nations  liftt-r  t!iu  Anieriran  mfUfKitiun  ui  Tht^  L**lainl? 

**2.  May  tlic  niiiirary  (Mvemnient  in  ('uUHrHntiiuif  the ^rmntin^  of  iiiinemldaiinB 
ill  that  islaml  upon  conipliamv  with  tin'  f>n>visions  \4  thi'  mining  hiw  as  existing 
prior  to  ihi*  Arnt'Hi-an  orcnimtion? 

**3.  Di'l  !h*'  |tnvvrn*  lM^?^^^e^istHl  l^y  tlii'  Sptinif^h  oIliciiilH  for  {\w  nHniiniHtration  r>f  j^aiil 
lawf  \\k\^i^  to  tlit^  orthvi-jj  oi  the  exi:?tin>r  tinlitary  ^'ovi-ruturnt;  that  y  to  Kiy»  may  the 
pin'Mt-nt  t  ivil  ^overtitir^  m"  \\\v  vxy\\\\\*  piovinr**^  of  (Inha  jtlU^njite  nninriilh'  in  a  s^tate 
of  tiatnr*'  in  I'nlni  hy  fxri'titintr  and  <lrlivenn>£  tU-iMln  to  mininir  rUiimn  |inrNwnnt  to 
tlic  Hpanij^b  lawf^? 

*M.  Has  thi-  military  >rovernmenr  of  Culm  the  rijjht  lo  <onlVr  ujhjii  an  intli vidua! 
the  privilej^e  of  exereii^inir  llie  rijjht  of  enilnent  donmin  hy  virtm*  of  the  8[»aiii*ih  law 
rejfnlatiiiiT  Hie  l*xer^i^M' of  saiil  ri\ih\  in  eonneetion  with  miiit^w  and  minonib? 

'*5.  May  the  Presid.ent  of  the  Tnited  Sl«te>*»  as  Coniiiiiu»<h»r  in  Chief  of  the  Army 
and  Navy,  now  exereise  theiHHVend  h^islatioii  and  firnvide  for  tin*  alienation  of 
mini*rsils  ami  the  ereatioii  of  mininj;  rijijhta  in  C'uhuV 

*'«k  May  tht*  Frt*?^iilent  deletrate  .*^ueli  ri^rht  of  h^^i.slation  to  the -S^eretary  of  War, 
the  military  t'*»vernor  of  t'uha,  or  other  «>flirer  of  the  military  government  of  the 


"7,  Are  similar  ijiii^tioiKs  ansin;^  In  the  rinlifvpinei*  to  l»e  pnernetl  hy  tlie  rnleti 
applieahk*  to  tlir»*4e  arising?  in  Ciilwi?" 

AiTompanyiti^y  your  letter  in  a  rei^vrt  frfim  Oharlen  E.  MapooUj  esq,,  law  i»flfieer  of 
the  War  iVparlment,  IMvision  of  liiNular  Affairs,  in  whirh  the  law^  of  Spain  prevait- 
inti  :n  Cuha  prii>r  to  the  rt-hnfiuiHinnerit  of  Hovert*i|jnty  tlierein  hy  \\w  treaty  of  Paria 
are  stated.  Awsimilnir  this  ytat*'ttient  t»f  St>anij<h  law  to  1mm  rjrrei'l,  titeii  all  itionfaiiie, 
metal liferouH,  eond»nstil>le,  valine  Huhstanees,  eakaireouH  pho.Hphate^,  harytina,  fluor 
tJpar,  preeimiH  Htones,  w  In^lver  fonn<J  in  veitin  or  j^tTitla,  or  in  uluilever  other  ft»rm, 
i»eloti|^'d  tf>  theSpiinsHli  <Vow*i,  ami  iiooiie  wa^antliorij^e*l  todisjM»seof  them  without 
the  eoiii^et^ion  of  the  Stmnij^h  totvernment  ^iven  in  iia  name  hy  IheKcivemors?  of  the 
proviiiees. 

The  method  of  iihtaiiiin^  title  to  a  mine  under  Simtijsh  law  jh  sM^'t  forth  a*^  foUows: 

"In  order  to  ohtain  title  to  a  mine,  appliitition  for  «*uner?^hipp  provinj^  the  exist- 
f^nee  of  minenil,  nmst  In:*  nmde  to  the  ^^overnor  of  the  [.rovint-e. 

'*This  may  Ik*  done  without  etaisi'nt  or  ktrnwle^l^^e  of  the  owner  of  the  land  in 
'tase  tLf*  snrfare  lautl  of  the  mine  ?*honld  hapjK'n  U*  helon^  to  olfjer  than  \hv  ajaplieanl. 

"Until  the  jioverrirfr  has  *^':iven  |Hr'riniH7SioTi  IrM^xamine  the  loine  land  Kfjonld  i»tlH'r 
ohjeelions  he  made,  the  matter  nuiy  W*  referretl  to  the  mims^try  within  thirty  day^*) 
no  work  ran  he  done.  Thi.^  pernii;<vi«in  \n  trjven  on  the  re[»ort  of  the  utlieial  mining 
ertjiiiieer  (who  inuMt  make  micli  ri*iM>rt  within  foni  luonth^)  thirty  cJavH  after  sueh 
retHirt. 

"Sliould  the  mine  fi»r  whirh  ownership  is  tliUK  as^ked   for  Ik*  sitmdt^d  on  laniljj 
hehiu^int?  lo  a  person  tit  (>ei>*ons  other  than  the  Hpi>lirant   for  ownership  of  sueli 
inme,  sueh  ii[Htlieantj  when  he  rueeived  hib  title,  mual  [>ay  tht  ijvvnec  'at  vAw^ Va3sv^\v& 
full  value  and  one-tifth  rnoit** 
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**Shc}«l(l  llie  owner  of  tliclaud  object  and  refuse  toi*ell^  or  a  pneecan  not  amieably 
Ijea^rt^tnl  ii|Min,  lie  Hlie  ownrr  of  the  larul)  may  lie  fort-ildv  ejeetiHl  tir  exj»ro|>rijilCHK 
U4n^  |«ii<i  for  Uin  Uintl  a  pfwo  and  nne-liftli  iimre,  adjuHttHl  hy  thrt'eapjiniiserB  nannni, 
one  eaeh  by  l«»th  eontundin>r  |>Jirtii'H  aiifl  the  (rovmiinent. 

'As  mnm  la^  applieant  hiiH  thuj*  aequired  title  to  hi><  mine  he  may  ert'el  iMtildingii 
iint!  workji,  and  ojH^n  ^liiift**  to  ojierate  it,  thb  always*  with  the  approval  and  inspec- 
tion of  the  tiovemment  mininjf  en^rineer 

**Tiie  im*\  of  accpiinni^  title  is  piibUnheil  in  tiie  ottieial  bulletin, 

**Thcapptieati<fin  for  ownership  mn^t  Im*  areumpanie<l  by  ja  snrfa4'e  plan  of  the 
mine,  Thi8  jihni  imiHt  aUvayw  l»e  inultani^ifiilar  in  t*!iain%  and  each  mine  ean  not 
exceetl  lfl>,(K>D  Hcjiniri*  meters  in  mze," 

It  tliiiH^p|M  ars  tliat  mint^,  miin'ralt*,  and  mininjf  ritfhtH  in  Cnlia  wert^  vr*it**il  in  the 
Crtmn,  and  !hat  the  jfranliujir  of  mininjtf  or  mineral  n^htj?  to  an  indiviihiiil  wa^  an 
exere»«*of  the  i[iij>erml  prerrjjziitive.  When  Simiii  ivhwinifiuHl  her  H<»verei>rnty  in 
Cnbat*he  [>4irte<l  with  all  the  niyal  pryro|j«tivet?.  The  lavsf*  whiih  theretofore  had 
governe<l  tiu>  fxereisf;  of  prerogative  right*?  of  tbt?  Crown  of  Sjwiin  tlid  not  fmsH  to  the 
8Ucee*»sors  in  Hivereicrity,  whether  sneh  suei^eg^^ry  lx>  i^insiilered  the  Uniteil  tStates 
of  America  a«  tniBlees  for  ttie  pacitieation  *jf  the  island  or  tlie  [n*ople  of  Cnija  in  & 
t-on^rf^ttL'd  j*en.«e,  {See  Mmnford  t\  Wardwell.  ti  Wallace,  4.>i;  Tollard'H  Ije^i^if^ee  v. 
liapun  'A  H<*wanb  22'\;  Hareourl  i\  (laillnir^b  1-  Wbeaton,  '>2:i,  Sit»  al(*o,  22  Opin- 
ions, .'il4,o2b  i^'i  5riL) 

I  am  of  opiiii^iii  that  under  t!ie  prineiph*  nf  these  decisions  and  of  the  •♦piniona 
herfti*foro  rendi^n-d  by  me  that  liavi^  l»een  rt*fi*rred  to,  ifie  SfMinish  minhijj  laws  wero 
noti'ontinned  in  foree  in  Culwihy  virtue  of  the  lawn  of  warttr  of  nations',  or  aeeoniing 
to  any  other  pnneipJt^  of  juriHprudentH.%  afti^r  tht-  Anjeriranofeupation  of  tin*  JHlanit. 

The  jKmHeHwion  t»f  Cnlwi  was  wrt^i^t^^l  by  the  United  States?  from  S|Miin  l>y  foree  of 
anus,  nnder  the  uonstitntional  dirertion  of  the  Pre;<ident  of  the  United  Slates  as 
Commander  in  Chief  of  the  Army  and  Navy,  in  pursuance  of  tht^  joint  res^dution  *A 
Con^frt'aM  |»asH'il  April  )^i,  1S!»H.  Thin  rt^nolutinn  deehired  'that  tlu*  United  States 
hereby  disM^laims  ajiy  dispoi^ititm  nr  intention  t*>  exereij*e  sovereignty,  jyris<Uetion, 
or  control  ovi^r  mu]  island  except  for  the  j^jieithtition  tbenHif,  and  UKserts  its  deter- 
niinationf  when  that  im  ai'rouiphwhedj  to  leave  the  tfovernment  and  contn>!  of  the 
ishnxl  Ut  its  iH^jpIt*.'*  li^ith  by  the  rnlt^  of  public  law  that  apply  to  foreijjn  territory 
seiKCil  iuiil  held  ay  a  et»n<piest  and  by  the  terms  of  tiie  rt*solotion  of  (?on>rre^  the 
Unite<l  States,  njMin  taking  [wissession  tif  the  island,  rightly  en tere< I  njxm  tlie  exeri-ise 
of  severe i>;nty,  jiiristliction*  and  control  over  said  islamh  All  the  nstial  ineidt*ntaof 
scivcriM^nty  i4Jjd  ;urij*<lictioii  jK*rtuin  to  tin*  military  «M'cui«iti»>n  originally  iiained  hy 
force  of  arnLsan<l  now  miiintaijjtMl  in  pursuanri-  of  the  treaty  i»f  iM^ace.  It  1.^  true  that 
thatsovcnd^jTily  and  jnris*liction  arc  exerciKnlliy  the  United  Stat*»^!iisa  trnstiH!  for  the 
tx'nelit  uf  lite  |NM»ple  nf  i*nU),  hnt  the  United  States  has  a  <li^tinet  iui*\  we]|-4lelineil 
duty  and  purjKJM'  in  ef>mu»<'lion  with  Cnlwi,  namely,  to  govern  and  control  the  islanrl, 
to  **exercise  sovert^iKiity,  jnrwtUction^  and  cnntrol  over  it*^  (to  une  the  knguiige  of 
tlie  rej4<  tint  ion)  for  its  pucificalhm.  No  limitation  niK»n  tlie  orilinary  i>ower  of  Ik 
*5onqucror  overcxintpicrtHl  territi>ry  is  crfate^l  by  this  trust. 

The  Unttefl  States  is  bound,  in  ^^khI  conscience,  to  exercise  its  teni|K>rary  eovttfw 
eijinty  and  control  fi>r  the  l>eMefit  *if  tlie  Culian  innijile;  l»ut  as  to  what  mU  of  «ov- 
ereiin^y  it  wilt  )K*rform,  the  partirular  manner  in  which  it  will  jK^rform  thenif  and 
the  snbjei^ts  uihui  which  it  will  |iermit  its  s*jvereii:n  force  t4>  ofierate,  the  Cniteil 
StattVf  acting  thnm^di  the  I*n-»Mident  as  Coninmnder  tii  Chief,  in  the  sole  jnd^re.  The 
public  jirojH'rty  of  Cuba,  by  the  treaty  «»f  ]>eatv,  was  not  vewt***!  in  the  UnttiHl  Stati« 
AS  4  proprietor,  but  had  tberi'tofore  IxK-n  (mrtly  in  its  posst^sHton  as  ei>ntpien>r,  and 
the  remainder  wart  by  Spain  delivere<l  over  to  its  powession  a^  compienir  and  as 
triistiH*  for  the  futuni  beuetit  of  the  Cuban  fieople.     Uulia,  ihea*fore,  rigiitly  cuutia- 
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uep  to  Ikj  govome<l  under  the  law  of  l)elligerent  riplit  and  not  under  tlie  domestic 
lawHi  of  the  lTnito<l  States.  According  to  the  hiw  of  boHigerent  riglit,  tlie  will  of  the 
conqueror  supplants  the  former  political  laws  and  powers  which  prevaile<l  in  the 
conquered  territory,  and  the  concpieror  may  make  such  new  laws,  rules,  ami  rogtUa- 
tions  as  he  sees  fit.  (Brown  r.  U.  S.,  8  Cranch,  110.)  Under  this  principle  it  is 
lawful  for  the  conqueror,  in  administering  the  conquered  territory,  to  make  such  use 
of  the  i)roi>erty  previously  belonging  to  the  former  sovereign  as  he  sees  fit.  There 
is,  therefore,  in  the  Prasident  of  the  United  States,  acting  by  virtue  of  his  constitu- 
tional authority  as  Commander  in  Chief  of  the  Army  and  Navy,  adequate  power  to 
use  and  make  dispositi<m  of  property  in  Cuba  formerly  belonging  to  the  Crown  of 
Spain,  or  subject  to  the  imjHirial  prerogative,  and  this  includes  the  right  to  dis|>ose 
of  mining  and  other  property  formerly  l>elonging  to  the  Spanish  Crown.  Whether 
this  power  of  the  President  has  l>een  a<le<iuately  conferre<l  ui^on  the  military  gov- 
ernor or  other  Americiin  officers  in  Cuba  I  am  unable  to  say,  as  I  am  not  furnished 
with  the  onlers  of  your  I>ei)artment  which  have  l)een  heretofore  issued,  but,  in  my 
ju<lgment,  the  President,  as  Commander  in  Chief,  could  authorize  the  military  gov- 
ernor of  Cuba  to  make  grants  of  mining  rights,  if  the  President  desire<l  to  do  so. 

I  beg  to  suggest,  however,  that  whether  su(^h  a  jwwer  should  1k»  exercised  by  the 
Preiiident  or  be  by  him  conferre<l  uiK)n  the  military  government  in  Cuba  is  a 
question  involving  important  and  deliciite  c(msiderations,  in  connection  with  which 
I  cjiU  your  attention  to  the  language  of  an  opinion  rendered  by  me  to  your  predeces- 
sor on  the  application  of  the  Conimen'ial  Cable  Company  for  leave  to  land  its  cable 
on  the  island  of  Cuba.     (22  Opinions,  408.) 

Similar  questions  arising  in  the  Philippine  Islands  would  not  l>e  governed  by  the 
same  rules  applicable  to  Cuba,  for  the  reawm  that  the  Philippine  Islands  have  l)een 
ceiled  to  the  United  States,  and  whatever  property  or  public  rights  iK»rtaine<l  toSjwiin 
at  the  time  of  the  cession  have  l)een  transferred  to  the  Uniteil  States  and  have  lK»come 
its  projH»rty  and  can  only  lx>  disposeil  of  in  acconlance  with  the  will  of  Congress. 
(22  ( )pinio'ns,  544, 546. ) 

Very  rc*si>ectfully,  John  \\\  GrkuiS, 

A  Uonwy-  Gcrwral. 

The  SwRKTARV  OK  War. 

Uy  dircH'tion  of  the  Secretary  of  War,  the  chief  of  the  Division  of 
Iiisiihir  Atfiiirs  on  Sei)t(»in})er  17,  1900,  tninsniitted  copies  of  the  fore- 
j^oin^  re]K)rt  and  opinion  of  the  Attorney' -General  to  the  military 
governor  of  Cii})a,  the  civil  governor  of  the  Philippine  Islands,  and 
th(»  connnimder  of  the  United  States  niilitarv  forces  in  the  Philippine 
Islands  "'  for  their  information." 
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THE  BIGHT  OF  MUNICIPALITIES  IN  CUBA  TO  GBANT  PEBMISSIOH 
TO  BAILBOAD  COMPANIES  TO  GBOSS  OB  OCCUPY  HIGHWAYS, 
STBEETS,  AND  PBOPEBTY  BELONGING  TO  SAID  MUNICIPALI- 
TIES, AND  THE  PBOCEDUBE  TO  BE  FOLLOWED  IN  CONFEBBIHa 
SUCH  PBIVILEGE. 

[Submitted  April  20.  1901.    C^ise  No.  24:«,  Division  of  Insular  AfTairM,  War  Department.] 

Sir:  I  have  the  honor  to  ackowledji^e  the  roi'eipt  of  your  request 
for  ji  rej)ort  on  the  above-entitled  .subject,  and  in  compliance  there- 
with I  have  the  further  honor  to  submit  the  following: 

The  territory  of  the  island  of  Cul)a  is  apportioned  into  poIitic4il 
sulxlivisions  called  numicipalities.  These  resemble  town.ships  in  the 
States  of  the  Union,  and  takiMi  tojjfethei  include  the  entire  island. 

Under  the  laws  of  Spain  these  numicipalities  were  authorized  to 
acquire  proi>erty  the  same  as  individuals,  firms,  or  corporations,  and 
to  receive,  maintiiin,  and  convey  title  thereto. 

Pursuant  to  such  authority  said  municipalities  have  acquired  title 
to  real  property,  including  many  highways,  streets,  squares,  lots,  and 
other  parcels  of  ground,  of  which  they  were  the  owners  at  the  time 
the  military  ocrcupation  of  Cuba  by  the  forces  of  the  United  States 
was  estal)lished. 

Under  the  laws  of  Spain  the  affairs  of  said  nninicipaliti(»s  were  con- 
duct<Hl  l)y  a  municipal  council,  called  the  ni/Ktifdinirnfo:  a  headman  or 
mayor,  called  the  olvnUh^  and  othiM-  officials  whost^  authority  and 
duties  corresponded  to  those  of  municipal  ofhcers  in  the  States  of  the 
Union.  While  Cuba  continued  under  Spanish  soven^ignty  the  action 
of  the.se  municipal  officials  in  many  matters  n^lating  to  municipal 
affairs  were  su})j(M't  to  the  approval  of  the  officers  of  the  gentM'al  admin- 
istration of  the  island,  that  is  to  say,  the  officers  of  the  Spanish  Crown 
exercising  the  ])owers  of  sovereignty  ovtM*  said  isl.ind.  This  surveil- 
lance was  maintaintMl  for  the  purpo.se  of  prev(»nting  said  municipalities 
from  rendering  themselves  incapable  of  complying  witii  the  recjuire- 
ments  of  tln^  national  (lovernment  in  the  matter  of  taxes  duly  imposed, 
and  from  interfering  with  the  g(Mieral  j)urp().M^s  of  the  national  (iov- 
ernment  in  matters  relating  to  the  gen(M*al  administration  of  the  island. 

The  military  occupation  of  Cuba  by  the  forces  of  the  United  States 
l)eing  eflect(»(l,  th(^  Spanish  laws  relating  to  munici])alities  and  munici- 
pal affairs  wcm'c  continued  in  force  under  the  military  government, 
with  such  modifications  as  were  necessary  to  adapt  them  to  the  new 
conditions.  Upon  th(*  withdrawal  of  Spanish  sovr'ieignty  it  resulted, 
of  cour.se,  that  tin*  surveillance  and  authority  over  said  municipalities 
and  municipal  affairs  then^tofore  exercised  by  the  Crown  of  Spain 
and  the  oflicers  of  the  general  administration  of  tln^  island  maintained 
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under  Spjinish  sovt»n*i^iity  «H*ased.  8ueh  imthority  as  wa??  thorc- 
after  to  he  exorrrHprl  over  municipalities  and  Tuunifipal  affairs  in  Cuba 
by  tbf  otHrors  of  tbe  jLTejieml  ndniir»istratiiMi  «d'  tbc  affairs  of  rrvil  i^ov- 
crnnii'tit  in  Cuba  is  not  derived  from,  deijeudent  u|Kin,  nor  retrulalnd 
by  tht^  laws  of  Spain.  That  authority  arisrs  from  the  law>  of  war 
and  of  nations  appertain inj^"  to  tlie  c^cnuUtions  foutni  to  exist  in  Culia 
as  the  results  of  a  war. 

The  present  ineumi*i'nts  of  the  munit  ipul  offiees  in  Culia.  etnitinnrd 
in  existenee  under  tlie  luilitary  t^uvernmrnt,  were  cdeeted  thereto  by 
tin*  irih}i)»itants  of  the  several  munitfipiilities.  (See  Ordrr  Nck  1*>4, 
Headiptarters  Division  of  ('uba,  series  11*<M>.) 

The  laws  t>f  Spain  relatin^^  tcj  mnnieipulities  in  Cuba  arr  sufistan- 
tially  tin'  sunn*  as  th**  Spanish  laws  relatintf  to  nuunripalities  in  l*orto 
Kieo. 

President  MeKinley,  in  his  message  t-o  Con|j:ress  dated  i>eei^mbor  5, 
iMillK  with  referrrn-i*  to  I'urto  Rieo,  says: 

The  t*itii^  ni  the  i  slim  1 1  aii-  irnvcnie*!  inider  rhaHers  which  pmlwihly  r«Hjnire  veTj 
httltMir  aiM'hanj*e,  So  (httt  svirh  ivtiit'iin  t<i  inaUefH  «>f  loral  rourtTn  aiiil  [>rivjite 
ri^ht  Jt  if*  ii(>t  prohuhle  that  much,  U  any,  lojjriHiiititm  it*  *le>^iral>U\     (1*,  4H, ) 

The  President,  eontinuin|t'  to  speak  with  referenre  to  Purto  Riro, 
savs: 

Jti  thn  iinmit'ijmlitieH  jiinl  ^^th»/^  IcK-al  ><n!Hhvir^intif<  I  r«»<'tiriiniend  rhatthi'  principle 
of  local  self-jrovi-rnniont  Im-  iij»|»lieil  al  onre,  .m»  as  U*  t  iiahle  tho  inUvIli^'enl  i  itizt^tis  of 
the  island  to  |»arf  jci|>an"  in  thrir  mvah  ;rnvcriiiiicnl  aritl  To  Unirn  by  priu-liriil  ex^wrietiii* 
the  <liiU<*i*  iiinl  re<|iiirein<'iils  of  a  self-rrmtiiintHl  Had  m?lf-jflJverninK  p4*<t|iU\     {V.  'ui, ) 

The  poHey  thus  rreounutvn<h'd  f»y  the  I*resid(*nt  U>  t\nit^n*ss  for 
adoption  in  Porto  liieo  wiis,  by  dlreetion  of  the  President,  Uiloj>k*d 
and  pursued  in  C*uba.     (Se(^  tlnh^r  No.   1*»4^  IIea<lt|tiarlors  l)i\isi<ni 

of  Cubiu  series  UHMK) 

The  ju-oi^ress  rnadi^  tnwnrd  the  independent  adniijiistnUion  of  their 
owMi  affairs  by  the  nuudeipalities  e*f  Cuba  at  tliis  date  (April  il^K  IIH>1 ) 
is  shown  by  the  folittwintf  <u'ders  from  llea<h(uarters  Division  of  Cninu 
series  of  VMH):  Nos.  IS\  124,  l^S^S,  21*1,  'IhK  218,  2:^2,  252,  25;^,  254, 
262,  270,  275,  H<M>,  au,  814,  :^  18.  355,  355a,  U^K  4tjti,  5 tit. 

The  situation  is.  that  the  powers,  rights,  and  privih^^^es  eonferred 
uptni  munieipalities  in  <*ubii  by  tlie  laws  nf  Sfiain  are  ftnuid  to  bi' proper 
and  ri^lit,  and  are  to  be  exereised  and  enjoyed  by  s^iid  munieipalities, 
aetin^  hy  und  thnnii^^h  luunieipal  atj^ents  and  offieials  duly  eh^eted  by 
the  inhabitants. 

(bie  of  the  hrst  uses  made  ljy  tlie  munieipalitie.sof  Cnlia  of  the  rit^ht 
to  imiejii^ndent  su'tion  was  to  petitifni  for  fnereused  and  iuiproviHJ  raib 
way  faeiiities,  l*i'rha|K*-  im  deiuand  from  Cuba  has  been  more  insistent 
than  this  tuie.  An  examination  of  a  map  showin^^  tln^  railways  in 
Cuba  discloses  thai  there  ure  a  Tuuuber  nf  short   lines  of  r<»ad.  eaeh 
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starting  from  a  seaport  and  extending  into  the  interior.  This  brings 
a  small  area  of  territory  into  communication  with  a  seaport;  but  these 
roads  are  not  connected  with  each  other  and  do  not  atford  communica- 
tion between  the  cities  or  different  portions  of  the  island.  For  many 
years  Cuba  has  been  a  veritable  militar\^  camp,  wherein  Spain  and  the 
revolutionary  forces  engaged  in  constant  military  maneuvei-s.  It  is 
apparent,  even  to  a  mind  unskilled  in  militarv  matters,  that  as  a  mili- 
tary measure  it  would  have  greath'^  benefited  Spain  had  there  been 
in  Cuba  a  system  of  milroads  connecting  the  different  parts  of  the 
island  and  enabling  the  Spanish  Government  to  easily  and  rapidly 
tmnsiwrt  troops  and  munitions  of  war  to  such  parts  as  necessity 
recpiired.  I  think  it  is  not  too  much  to  say  that  had  Cuba  lieen  ade- 
quately supplied  with  railroads  the  insurrecition  would  not  have 
assumed  pro|X)rtions  which  induced  the  Spanish  (xovernment  to  resort 
to  measures  which  jastitied  intervention  })v  the  United  States. 

The  material  interests  of  the  island,  such  as  the  marketing  of  trop- 
ical fruits,  transportation  of  logs  and  other  products  of  tropical  forests, 
ore,  stone,  etc.,  and  agricultural  products,  required  railway  facilities, 
not  to  mention  the  minor  benefits  of  rapid  transportiition.  During 
all  this  time  capital,  both  foreign  and  domestic,  was  anxious  to  en^a^^e 
in  railwa>^  enterprises  in  Cuba.  During  the  two  years  last  past  I  have 
made  numerous  inquiries  of  persons  well  informed  as  to  affairs  in 
Cuba  for  the  purpose  of  ascertaining  why  th(^  Si)anish  Government 
declined  to  permit  these  short  lines  to  bo  oxtondc^l  and  connected,  so  as 
to  form  a  railway  s3'stem  which  would  furnish  ad(M[uato  railway  facili- 
ties to  the  inhabitants  of  the  island.  In  every  instance  the  explanation 
given  was  that  the  airrving  trade  of  ('uba  was  in  thi^  hands  of  a  Si>an- 
ish  company  owning  a  line  of  vessels  and  affording  trans])ortation  by 
water;  that  it  was  to  the  advantage  of  said  company  to  have  milroads 
extending  into  the  inttM'iorand  bringing  nHM-cliandise  down  to  the  sea- 
ports, and  to  its  disadvantage  to  have  said  roads  so  extcMided  and  con- 
n(H*ted  as  to  afford  all  ])arts  of  the  island  niilway  connnunication;  and 
that  com])any  possess(»d  sufficient  influence  at  the  Spanish  court  and 
Cortes  to  ])revent  the  passage  of  a  spcM'ial  law  authorizing  said  exten- 
sions and  connections,  and  without  the  authority  of  such  special  law 
said  constructions  could  not  be  attem])ted.  Wliethiu"  the  foregoing" 
explanation  of  an  existing  condition  is  or  is  not  aiith(Mitic,  the  fact 
remains  that  railway  facilities  in  Cuba  are  inadeqiuite  to  the  needs  of 
the  ])eople,  and  the  traffic  of  the  island  is  coni])elled  to  reh'  almost 
entin^ly  upon  uncertain  and  ina(l(»([uatc  transportation  by  water.  It  is 
unnecessary  to  prescMit  argument  to  show  that  this  condition  ought  not 
to  continue  beyond  the  period  of  necessity. 

In  constructing  a  railroad  in  Cuba  it  is  necessary  to  secun*  right  of 
way  ov(^r  (1)   propc^rty  owned   by  private   individuals,  (2)  property 
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owned  by  ni u n ic i pal i ties,  (H)  proporty  heretofon*  Ht^lonijing'  to  tlie 
Spniiish  Crown  iirid  now  lu^ld  in  trust  hy  the  lUiitod  Statrs  for  the 
inliiihitaiits  of  CuUi  in  their  federiiti*  capiu-ity. 

Ordinarily  a  nulroad  coniixmy  secures  right  of  way  over  pi'ivnto 
property  hy  LjxorrLsinj^  the  ri)^ht  of  inninrnt  (hunairj;  tlie  priv'iU**iv  of 
so  doing  lM»ing  .set'itrod  from  the  sovereign  jxnver  possessing  jurisdic- 
tion in  the  given  territory. 

The  President  has  n(»t  seen  tit  to  dire(»t  the  inih^lary  government  of 
Cuha  to  exercise  its  unthority  so  as  to  eonfer  upon  railroad  eoni|)anies 
the  privih^ge  of  employing  the  right  of  eminent  domain  in  seen  ring 
right  of  wiiy  over  private  property  in  Culm.  This,  however,  does  rjot 
prevei^t  riiilr*nni  ronnmnies  from  seenring  sueh  rigiit  of  way  hy  pur- 
chase or  other  nrnuigement  with  the  owners  of  private  property. 

Tlii^  n^itters  involved  when  eoiisith'niti<Mi  is  given  the  tjnestion  of 
se*'nring  right  <»f  way  over  jn"<H)erty  Uelonging  to  a  numicipulity  in 
Cuba  are  somewhat  more  eoniplieuted. 

The  projM'rty  belonging  to  suid  rnimiei pal i ties  may  be  dividrni,  gen- 
erally, inttr  tlirv-e  classes: 

1.  Pro|M*rty  conveyed  to  the  municipality  subject  to  a  condition 
thiit  it  shall  be  <le voted  to  a  s|MM'ilie<l  use— such  as  fi  site  for  a  church 
or  public  eilitici*.  Where  the  terms  of  the  conveyanee  to  the  city  ov 
other  obligation  [jreelude  the  exercise  of  discretion  as  to  the  use  of 
suit!  propt^rty  l)y  the  nuiniei|mlity  the  pro|M*rty  nuist  (^ontinu*^  to  be 
use*l  in  \\iy  way  and  for  the  puriH>se  cojiti^mplatcd  in  the  (h*dication. 

ti,  Frc»]x^rty  f>wned  fiy  the  nmnieipality  and  devoted  to  certain  pur- 
poses by  tlje  munii^ipality  in  the  exercise  of  powers  of  disrretion  - 
such  as  streets,  highways,  parks,  and  public  sipiares  laid  out  and  main- 
tainerl  by  the  numi<'ipalities.  The  uninicipality  would  tu'dinarily 
possess  the  right  to  ih»terrnine  nnd  designate  to  what  purposes  ^nch 
[vroperty  should  be  devi>te(l  and  in  what  inanin^r  the  purposi>  was  to 
be  earriinl  out.  subject  to  the  general  right  of  tiser  ixj.sseH.sed  liy  the 
general  publft*. 

3.  I*ro]M'rty  owned  by  the  municipality  free  and  clear  of  conditions 
or  liniitaticMis,  and  over  which  the  municipality  would  ordinarily  exer- 
cise all  the  rights  of  alisolnte  ownership* 

The  investigation  of  the  subject  untler  consideration  will  be  ma<le 
with  ref{*renee  to  such  niunici[*al  proj^erty  as  mns  be  ineinded  in 
classes  '2  unci  l\. 

In  the  absence  of  authority  to  exercise  the  right  of  eminent  domain, 
a  right  of  wiiy  over  municipal  property  must  be  secured  by  vohmtjiry 
gnmt  of  the  nmnieipality.  Such  grant,  wheth</r  it  constituted  an 
easement  or  an  alienation,  would  be  an  exert^ise  of  tlje  rights  of  owner- 
ship. This  raisci^  the  tpiestion:  I>o  the  umnirij>alities  of  Culm  own 
the   fee  of   their   streets   and    high  ways  I     This   ([uestion    is   to   bo 
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answered,  that  some  of  said  streets  and  highways  are  owned  by  the 
municipality  and  some  of  them  are  not. 
The  Spanish  Civil  Code  provides  as  follows: 

Art.  339.  To  the  public  domain  belong:  1.  Those  intendcnl  for  public  use,  as  roads, 
canals,     *    *    *    and  bridges,  constructed  hj  the  Stute. 

Art.  343.  Tho  property  of  provinces  and  toMiis  is  divided  into  property  of  public 
use  and  patrimonial  property. 

Art.  344.  Property  for  public  use  in  provinces  and  towns  comprises  the  provincial 
and  town  roads,  the  squares,  streets,  fountains  and  public  waters,  the  walks,  and 
public  works  for  general  service,  paid  for  by  the  same  towns  or  provinces. 

The  Spanish  Code  defines  "Ownership"  as  follows: 

Art.  348.  Ownership  is  the  right  to  enjoy  and  dispose  o/a  thing,  without  further 
limitations  than  those  establisheil  by  the  laws. 

Under  the  provisions  of  the  Spanish  law  a  municipality,  by  follow- 
ing a  prescribed  procedure,  might  burden  the  public  property  owned 
by  the  town  with  easements  or  concessions,  or  it  could  alienate  it 
entirely. 

On  February  27,  1864,  the  ''geneml  directive  body  in  charge  of 
the  registei^s"  decided  that  record  is  permissi))le  of  an  instrument 
whereby  a  municipal  council  attempts  to  alienate,  in  whole  or  in  part, 
the  lands  dedicated  to  public  highways  in  a  municipality.  (Leyea 
Civiles  de  Espafia,  Madrid,  1893;  Ley  Hipotecaria,  title  1,  par.  2, 
note  2.) 

Under  the  laws  of  Spain,  the  register  of  deeds  and  conveyances 
passes  upon  the  title  and  legal  effect  of  the  instrument  of  conveyance 
before  jwrmitting  the  registration.  If  ho  decides  that  the  title  is 
defective,  or  the  conveyance  unauthorized,  he  refuses  registration. 
Thereupon  an  action  may  be  conunenced  against  him  to  compel  registi^a- 
tion.  The  motion  is  in  the  nature  of  an  ap[)oal  from  the  decision  of  an 
administrative  officer,  and,  in  a  measure,  res(»mbles  a  mandamus  pro- 
ceeding. The  case  above  referred  to  was  of  this  character,  and  the 
determination  was  in  favor  of  the  right  of  th(»  city  to  alienate  its  rights 
to  the  streets. 

Independent  of  the  question  of  owning  the  land  (Kcu])ied  by  the 
streets  and  the  appurtenant  right  of  alienation,  the  municipalities  of 
Cuba  were,  by  Spanish  law,  empowered  to  r(»gulate  and  control  the 
use  of  the  streets  maintained  by  them. 

A  right  of  way  over  or  along  a  street  often  consists  of  ])ermission  to 
use  a  portion  of  said  street  for  railway  purposes.  Such  ])ermission 
does  not  ordinarily  convey  title;  it  merely  permits  us(»  in  a  prescribed 
manner  for  a  desired  object.  It  is  an  exercise  of  the  right  of  regula- 
tion and  not  the  right  of  alienation.  The  Spanish  laws  authorized  the 
municipalities  of  Cuba  to  gmnt  such  permits  for  the  use  of  streets  and 
highways  maintained  by  the  municipalities. 

In  support  of  the  foregoing  statemcMit  the  attention  of  the  Secretary 
of  War  is  directed  to  the  following  [)rovisions  of  the  Spanish  laws. 
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The  iimnieiiml  laws  in  force  in  the  island  of  Cnhti  under  Spanish 
^jvoroignty  rnntnin  tht^  followin|i^  provisions: 

Art,  *»9.  The  ^fivenmu'rit  and  a*lmini.**tmti<in  i>f  the  private  iritort^flts  of  t<>wn8  m 
umJer  tht*  jurisdic'tiuii  ^A  nmniripal  nrnju-iln,  Mubjeet  ti>  the  hiwn,  ami  |mrtiruliirly  in 


all  that  retVn*  to  tlie  foHuvvini^  tJiibJtn'ts: 

Fir^t.  Jv-^tahli^hTiieiit  and  iTeatitm  of  iniiiiiripal  wr\it'es(  refemnjf  to  lire  arranjje- 
niejit  and  urnanieutntioii  of  jaihlie  roadn,  (vanf*>rt,  and  hypeiie  of  tlie  'jcijjhhorfifMid, 
t?ijroun4m*niriit  <jf  \ti*  rimttTiiil  and  nn>ral  interet^ts,  iiuii  Ht-i'iirity  <*(  juTJ^onj^  jtmi  ]*rii|(- 
erty,  ti^  follows: 

1.  <>t>eninif  and  {ilijjnnient  tif  j*tivu(-a  and  jttirki*  and  itf  all  kind?-  of  iMiuU  of 
cominiinii*i4ti<jn. 

2.  PavlnjTt  Hiihtinji,  and  ^H>\verage. 

3.  Wati*r  wnin>ly. 

4.  Prorneiiiide?*  and  trees. 

».   Bathing  estahlrnhnienti^,  laundries,  nuirket  honnet*,  and  slaugbterlioiisefl. 
n.    F:tir>i  and  iimrkets. 

7.    In,«!ituti«(iiH  fiir  iiiHtrnetion  and  saiiitiiry  services, 
H.   ^hinii'i|»al  hnildiu^cH  and  in  ir*'iiL-ral  all  kindfn  *.{  publie  workn  iun'<^sary  for  the 

fiiltiHnH'iit  of  the  siTviees  Knhjrrt  to  the  s^pin-ial  le^it*latifiii  an  pnlilii'  workn. 

9.  8un*eillimce  and  jkiBw. 

Se<MjTid,  I'rljan  and  niraJ  |Hilit^» — ^that  i^j  all  that  n?ferH  to  the  j^immI  (»r<ler  and  Hiir- 
veilhinee  of  the  t>Htabli«lie<l  nuinirit»al  w*rvi(*ee;  e^ire  of  pnlilie  n^adn  in  ^leneml,  and 
rli'anliiit^KH,  Iiyi^iunt%  and  hwdth  of  tin*  tnwn. 

Third.  M«nii:ii>al  iid  in  in  if^t  ration,  whieh  inelude*<  the  ns^e,  va.ix\  and  preHtMvation 
of  all  i^tatt'8,  j>ro|>erty,  and  ri^fht?^  kdon^jinj^  to  the  mtinirijmhly,  and  t<>  the  ei^tal*- 
li^lnnenL^  iletHMidiiiir  thereon,  and  the  di  termination,  a>we?<Knient,  eolleelJtiiL  hivej^l- 
ment,  and  aeeonnt  of  all  Iaxve  and  imjMJst.s  nrreHHiuy  for  the  ext^-ntion  nf  the 
n \  u  n  i  * /i  im  \  serv  i  een. 

It  IB  therddigution  uf  uuiiiidjml  eouncila  tuctmstmet  and  keep  in  refiair  niunin{ial 
ruiKJs'.  In  fki  far  ilh  niral  roadn  ar^'runrtTiHMl,  the  iiuinieiital  *"onn(*il.SHhall  uhlij/e  the 
person?*  int€*reHtrd  in  the  Hiinie  tn  pr**«4Tve  and  repair  tlnnii. 

In  order  to  attain  therH*  ohjt'et.*^,  the  |>io|>er  nn-aj^un^H  with  re^ar^l  to  iiinni*'ij»al  rnadi* 
fcthtdl  Ih^  iido]ited  by  the  ImjuhI  o(  as.'^oi  iati'?*,  and  with  n-j^ard  to  the  rnmt  madn  by  ft 
board  of  tin*  pt'n*ons  intt'rt*Kt4*^l, 

The  liovernors  j^hall  nee  to  tin*  fnltillnient  of  thin  niont  interentinii;  jmrt  <»f  the 
athniniHtration,  by  virtne  of  the  t>tiwen*  ^nmteil  thein  by  Ihe  iaw8. 

Akt.  7tK  It  in  the  dnty  of  niunTei(ml  eonneils  to  i>ri>enrt\  ahme  or  with  the  a«.Mi«t- 
mu'v  of  the  iiiend>eri*,  in  tlie  manner  hert>aftt*r  exprei<8etl^  an  exact  i'<^mi|ilianeej  In 
aee^mhmee  with  the  means  nml  iietH*?Js^itii^  of  the  town,  of  the  piiqxise.**  and  Hervieea 
wbiih^  aerordin(i  to  the  presH?nt  law,  are  intrusted  lo  their  aetii*n  and  snrveillanee, 
and  liartunlarly  the  [< allowing:  ■ 

L  rn-j'ervation  and  ret»air  of  puhlie  hjuUb. 

2*  Hnral  and  rity  fwiliee. 

3.  I*i>lice  for  w*<  nrity. 

4.  Primary  in,«t ruction. 

5.  AthuiniHtralion,  fUft^ly,  and  preservation  of  all  eMatei*,  |iro}>t*rty.  and  rights  of 
the  town. 

H.  Chari table  inHtitutionH. 

Mnnii"*p«l  rej*uhnions  relating  to  CaifB  and  market,^  ?*u  r  veil  Ian  (n%  fjolire  and  H*<'nr- 
ity,  primary  inHtrnetitm,  and  eharitable  inHtitntionH  r<^pdr«*  the  previotiH  apt»rinal  of 
the  pA'ernor. 

In  matters  \vhi<'h  do  not  e<»me  nnder  hin  ]'nriM<lietji>n  they  are  aln*  obli^r<^l  to  a^sif*t 
file  aetii>n  of  the  general  anil   ItH-al  anlhoritie}*  in  ihe  fnllillmeut  «>f  that  luirt  t>f  iht^ 
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law8  which  refers  to  the  inhabitants  of  the  municipal  district,  or  which  is  to  be  com- 
plie<l  with  within  tht»  same,  for  which  purpose  they  shall  proceed!  in  accordance  with 
the  prescriptions  of  the  said  laws  and  the  regulations  issue<l  for  their  execution. 

The  geneml  law  of  public  works  for  the  island  of  Cuba  provides  as 
follows: 

Art.  6.  There  are  in  cliaiif^e  of  the  municipalities: 

First.  The  construction  and  preservation  of  local  roads  included  in  the  plan  of 
those  which  have  to  l)e  taken  care  of  with  municipal  funds. 

Secrond.  The  works  for  supplying  water  to  the  towns. 

Third.  The  drainage  of  lakes  and  unhealthy  lands  which  are  not  includerl  in  the 
fifth  paragraph  of  article  4  nor  in  the  thinl  paragraph  of  artit^le  5,  and  which  affect 
one  or  more  towns. 

Fourth.  Ports  of  merely  local  interest. 

Fifth.  The  tronstruction  an<l  preservation  of  the  buiMings  necessary  for  the  service 
of  the  municipal  administrati<m. 

Sixth.  The  works  necessar}'  to  make  and  ornament  the  streets,  squares,  and 
boulevanls  of  the  towns. 

Art.  10.  The  municipal  administration  shall,  in  acconlance  with  the  organic  laws, 
have  (rharg(»  of — 

First.  The  constniction,  repair,  an<l  i)re8ervation  of  local  roads  paid  for  by  the 
munici)>al  councils  or  whicth  should  Ix*  in  charge  of  them,  a<'conling  to  the  pro- 
visions of  this  law. 

Second.  The  water  supply  of  towns,  in  so  far  as  the  constniction  of  the  works  or 
the  con(!(ission  of  the  same  to  private*  enterprises  is  (X)ncerne<l. 

Thinl.  The  drainage  of  lakes  or  unhealthy  lands  whi<'h  are  declared  of  purely 
local  interest. 

Fourth.  The  constniction  and  preservation  of  ports  of  loiral  interest. 

Fifth.  The  construction  and  inij>rovenient  of  }»uildings  <ievote<l  to  public  service 
which  dejH?nd  on  the  colonial  dejiartment,  and  the  preservation  of  historic  and 
artistic  monuments. 

Sixth.   Highways  and  ornamentation  of  towns. 

Tho  r(*j>fulations  for  the  execution  of  the  cronerjil  law  of  public  works 
of  the  island  of  Cuba  include  the  following: 

Akt.  91.  l^»cal  roads,  the  supply  of  water,  local  ]M)rts,  and  the  (Irainage  of  lakes 
and  marshes  of  men'ly  nninici)»al  interest  arc  in  cluirire  of  the  ninnici)»al  councils, 
in  accordance  with  article  (>  of  the  general  law  an<l  tlu'  sjKM'ial  lawH  of  j»nblic  works. 

The  i>lans  of  the  works  of  the  municii»al  conncilw  shall  U'  ma<le  in  accordance  with 
the  i>rovisions  of  the  regulations  for  the  extM'ution  of  the  sj>ecial  laws  of  public 
works. 

The  law  of  railroads  for  the  island  of  (/u])a  ])r()vid(\s  as  follows: 

AuT.  74.  When  the  tramways  are  to  l>e  construct*'*!  on  highroads  which  are  exclu- 
sively in  charge  of  one  province,  or  traversing  two  or  more  municipalities,  the  <»on- 
cession  U'longs  to  the  j>rovincial  deputation. 

Aht.  75.  The  concessions  In'long  to  the  municipal  council  when  the  tramways 
<K'cnpy  roads  which  are  in  charge  of  a  single  municipality.  When  they  are  eassen- 
tially  town  roads,  it  must  Iw  j>receded  by  the  ap]>roval  <>f  the  interior  (h'partment. 

The  reofulations  for  the  execution  of  the  railroad  law  for  the  island 
of  Cuba  include  the  following: 

Art.  104.  If  tlu?  tramway  is  to  occupy  muni<!ipal  highroads  or  stri'ets  within  a 
BJn^li*  /nunicijail  distri(?t,  in  which  case  the  municipal  conn<*ils  have  the  right  togrant 


381 

con ee.«?5!j ions  in  awnrdanee  with  artit'lc*  7-1  of  the  law,  tlie  ^meniTir  i*lial!  i^nA  the 
appmviMi  plan  hi  the  |iroper  inuiiidfMil  I'unndl,  whith,  afti^r  un  jipprHiKal  of  m'u\  |4an, 
ehall  advertif*!*  the  auction  an<l  ^rant  itai'  ronit-j^siun  in  a^-cordaiuie  witli  Ihi*  pr»K 
vinionH  of  Chapter  VIl  of  the  regulatioiiB  of  the  6t!i  uf  July  for  the  exwiition  of  the 
genenil  law  (*(  |mlilic  work**. 

Aht.  \(^.  If  the  tramway  is  to  octnijiy  roiul«  or  street,^  K'liini^n^  to  more  than  <>oe 
ri»umcif>ality,  Unt  within  oiie  pruvin/v,  the  |>1hii  ninHt  hef»ejmmtely  Hulmutteil  to  earh 
of  the  ninnidpal  flistriet?H  it  tRnersi*^,  arnl  m  mfh  of  the  tovvn,^  tlie  wttuly  of  ttie 
plaiii*  on  the  ^ri»nnd  ami  ttie  invifHti^ationi*  referreil  to  in  article  102  of  the?^*  re^rnla- 
tV»nrt  talmW  In*  rnatht. 

The  goverJK>r  of  the  province,  ii«  soon  ii>*  he  ha«  j^athere*!  the  proiei-<iinKH  of  tlie 
interested  mnnh'i]»alitiess,  nhall  procee<l  to  i[w  ajiprovul  of  the  complete  jdiui  in  tfie 
manner  prosidiHl  for  hy  artick*  lOH. 

Art.  lOH,  CflW*e«sions  of  tramways  matle  hy  municipalitira  liy  virtne  of  tint  law 
of  railroatla  and  of  the  correy(>ointiair  articlen  uf  lhet*e  re^nilattonb^  whall  1m^  suhjt^'t^ 
in  HO  far  as  ap[»lieahle  and  not  in  « oritnnHi;tii>n  with  what  is  herein  [jmviiled,  t<>  the 
provieronn  of  Chapter  VI 1  »»f  the  retjfnlationB  for  the  execntion  of  the  i^eneral  law  of 
[lid > lie  works. 

Tht?  8ocretiiry  will  d(nil»tle8.s  notice  the  ab!:;enrc  fnnti  the.se  citations 
of  provisions  i*elHtiu|(^  to  tho  tisi^*  of  streets  and  lii^'-hways  hy  **x'uil- 
voiids  of  oeiieral  service."  This  is  to  he  aeeouiited  for  liy  the  faet 
that  under  tiie  Spanish  system  sueh  niil roads  were  aiithtjrized  only  hy 
speeial  Itiws  or  ehiirters  ernieted  hy  the  Cortes,  whmi^in  the  rij^^lits  atitl 
priviletfes  of  the  chartered  coiiipauy  were  designated  and  ctnif erred. 

It  was,  however,  iieeessary  to  secure  the  a*isent  of  the  imniieijmlities 
to  the  oeciipation  by  said  railrimds  of  hiy-hwiiys  ur  other  property 
belon^iiitf  to  said  iiiutiiei|>alities.  This  assetit  atitedattHl  the  jmssji^rc 
of  the  law  by  the  Cortes,  and  wiis  to  1*6  secured  rs  follows:  When 
the  pi^omotion  of  a  railroad  in  Cuba  was  conteinpliited,  the  piijnioters 
subtuitted  a  phiti  showinj*;  the  loeatioti  and  phtn  of  construetion. 
If  it  ajtpeared  that  said  road  wottld  occupy  hi^^liways,  streets  or 
other  pro[K*rty  owned  or  subject  to  regit latiuu  by  a  niurdriptility  or 
province,  tiie  phiti  was  submitted  to  the  niuniei[ml  or  i>rovineiid  Jiuthor- 
ities  charj^ed  witli  the  administration  of  the  alTairs  of  the  interested 
munic^ipaiity  or  province,  Exauuitation  and  investio-atHjji  iVdlowed, 
and  if  the  numicipality  was  satisfied  it  evidcnet^d  itsup[U'oval  by  olficinl 
action,  and  thereupon  the  assent  of  the  niunici|)tLlity  to  tlje  |>i\iposcd 
occupation  was  d«'cmed  established.  The  plan  so  approved  was 
returned,  tlirou<^h  otHcial  channels,  to  tlie  authuritii's  at  Madrid,  atid 
by  them  considered  and  submitted  to  the  Cortes,  which  thereupon 
became  iiuthorizcd  to  include  the  riglit  so  secured  in  the  «i>eeial  law 
perniittinjj^  the  concession  for  the  railroad, 

(See  Law  of  Iljulroads  in  force  in  Cuba;  Law  of  Public  Works  in 
force  in  Cuba). 

The  attention  of  the  Secretiirj  is  directed  to  the  fact  that  by  Spanish 
kw  provision  is  made  for  the  establishiuent  of  towns,  or  '*piaddos,-' 
in  territory  included  within  the  limits  of  a  municipality.     These  towon 
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poHsessed  certain  right8  in  regard  to  town  property  and  affairs  which 
could  be  exercised  independently.  The  municipal  code  in  force  in 
Cuba  under  Spanish  sov^ereigntj^  provides  as  follows; 

Art.  86.  Towns  which,  together  with  others,  form  a  inunicii>al  district,  and  liave 
their  own  land,  water,  pasture  grounds,  forests,  or  any  other  rights  exclusively  their 
own,  shall  j>reserve  the  private  achninist ration  over  the  same. 

Art.  87.  For  said  administration  they  shall  api)oint  a  Ixmrd,  which  sliall  lui  ix»ui- 
posed  of  one  president  ami  two  or  four  members,  all  of  wliom  shall  Ikj  elect^ii 
directly  by  the  residents  of  the  town,  and  from  among  them. 

For  towns  of  sixty  or  more  residents  there  shall  be  four  members,  and  two  for  towns 
having  a  smaller  number. 

When  a  town  is  laid  out  under  the  general  law  of  Spanish  dependen- 
cies the  title  to  the  town  site  is  secured  by  the  pueblo  or  town,  the 
location  is  platted  and  the  lot^  sold  for  the  benefit  of  the  town,  the 
proceeds  going  into  the  town  treasury.  So  much  of  the  land  as  is 
dedicated  to  public  use  as  streets  becomes  public  property  and  subject 
to  the  provisions  of  the  laws  relating  thereto. 

The  laws  of  Spain  fully  recognize  the  right  of  municipalities,  cities, 
towns,  and  villages  to  ac<iuire  and  dispose  of  real  esbite,  subject  to  the 
royal  regulations  which  were  made  from  time  to  time  for  their  gov- 
ernment. When  once  acquired,  neither  the  Crown  nor  its  officers  can 
take  away  or  grant  to  others  any  of  these  municipal  lands.  (Novisima 
Recopilacuon,  Lib.  VII,  Tit.  10,  lijiw  1.) 

The  manner  of  granting  lands  to  towns  and  umnicipalitics  and  the 
manner  in  which  they  were  allowinl  to  rent  or  dispose  of  them  were 
not  uniform.  They  depended  upon  royal  n»gulations,  which  were 
changed  from  time  to  time.  At  one  period  the  towns  and  municipal- 
ities could  grant  or  sell  th(»m  and  at  another  they  could  only  lease 
them.  These  grants,  sales,  and  leases  were  always  made  by  the  munici- 
pal or  town  authorities,  with  the  permission  of  thc^  Crown,  but  neither 
the  monarch  of  Spain  nor  the  Crown  officers  could  thiMuselves  dispose 
of  the  lands  once  granted  to.  or  acquired  by,  the  numicipalities  or 
towns. 

The  next  <|uestion  considered  is:  Were  the  rights  of  property  pos- 
sessed by  the  nuiiucipalities  of  Cuba  under  Spanish  sovereignty  abro- 
gated l»y  the  withdniwal  of  Spanish  sovereignty  from  the  island? 

The  treaty  of  peace  (Paris,  181)8)  stipulated,  in  regard  to  property 
rights  in  Cuba,  as  follows  (Art.  VIII): 

*  *  *  tbe  relin<juishment  *  *  *  can  not  in  any  rcsju'ct  impair  the  *  *  * 
rights  which  by  law  belong  to  the  peaceful  jMj^isessicjn  of  property  of  all  kindn  of 
provineet*,  innincifHilitit'.'*,  public  or  private  I'stablishmeiits,  ecc]esia.*<tical  or  civic 
IxxlieH,  or  any  other  aKsociatif)n  having  legal  capacity  to  acquire  and  poHtH«8  prop- 
erty in  the  aforesaid  territories. 

In  addition  to  stipulating  that  the  **  rights  which  belong  to  the 
peaceful  possession  of  property"  shall  not  be  impaired,  the  treaty 
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proscribes  u  rirli*  i>f  eon*luct  for  tlu*  ITnitL'd  Stat*\s  diiriTv^^  the  periofi 
vi  mrcupiitioih     Thin  rule  i,>  set  forth  in  Article  1  ii.s  follows: 

And  Hs  the  iHlaiul  (Cuba)  in,  iiium  itsevacuafion  by  fSpaiti,  t<i  ho  ncrupii-il  Uy  the 
^Uniti'<l  Sfafi'H,  thi'  UnittMl  States  will,  ho  Imi^  an  nucb  nrru|iatioii  j^hall  liL^t,  lu-j^iime 
ran*!  diwlmr^r  tin!  oliliinitionH  tliiit  iitay  ninlcr  inteniati*»nal  law  n^nnU  fnmi  the  fatt 
of  its  lii^i'iipatioii,  fur  I  lie  |n'ut*'i-tion  *ti  life  and  i»ri»j>erty, 

Tln^  trejity  of  jiem  e  witli  Mt*xieo  (Mtiy  *in,  ls4S)  i^nntained  the  siime 
pi*t)visioiis  ill  re<jfiird  to  tlie  proteetioii  of  property  riij;"lits  as  tire  so- 
i'lired  Ijy  Artlele  VIII  of  the  treaty  of  ixnir-e  witli  S|>ain  {Deeeiiiber  10, 
ISUs).     (See  U.  S.  Stnts,  at  Liir^'e,  vol  u,  ]k  'J2\K  Art.  VIII.) 

Prior  Uy  the  invasion  of  (lUifuniia  tlie  pueldo  or  vilhi^n?  of  Sun 
Fninciseo  existwL  nud  under  the  lawn  of  Mexico  was  entitled  to  the 
ti'iTitory,  within  i-ertiiin  ])rest*rihed  litidts,  known  as  ''pnehto  lands/' 
It  had  also  an  itipntftutu* nt^t^  uv  town  foniieih  and  an  tfif'trffA,  The 
alaihit  v,'t^  thv  chief  exeruHve  (dlieer  4*f  the  j^fuhia^  and  as  such  had 
anthority  to  make  i^innts  of  the  purhi**  lands.  The  excT^eis*^  of  this 
functioTi  was  stihjert  Uv  the  tintliority  of  the  town  cotnieil  and  to  the 
hi^^her  authority  i4  the  departiuental  {^oveirnor  and  assend^ly.  The 
claim  was  made  tlml  y>//>M>  lands  wliiidi  had  not  heen  granted  to  indi- 
vidnals  pric»r  tt)  tin*  ctniijuest,  f»eeame  si  part  cif  the  pnhlic  donaiin  of 
the  Unitc^d  States,  and,  as  such,  subject  to  the  exeluHive  control  and 
dis[HKsition  iif  Contfress.  The  supreme  eouit  of  California  held,  how^- 
ever,  that  such  was  not  the  effect  of  the  eontpiest,  but  that  the  lauds 
eontinued  t<j  be  the  public  property  of  the  ruunicipality.  as  l>eforc  the 
war,  and  that  the  laws  cd"  Mexico  riMating  to  the  siibject  continued  iti 
forcc^  until  clianiftHl  \\\  the  lei^^islati\  e  authority  of  the  State.  It  wa^s 
further  held  that  an  alfutifir  t^^rant  made  after  the  conquest  wa«  pre- 
sumed iAi  be  valid  luid  was  com|tetent  to  rtmvey  title,  ((V*has  y*. 
Raisin,  3  California.  44:k  Hart  c,  Burnett,  ITi  California,  5;3U;  Payne 
&  Dewey  i\  Tread  well,  h\  California,  221;  Wliite  r.  Moses,  21  Cali- 
fornia, -U.) 

This  doctrine  is  referred  to  and  folh>wt*d  \yy  \\\v  Cuited  States 
Supreme  Court  in  Merryman  i\  Bourne,  !>  Walk,  .Mii\  That  ca.se arose 
in  CaliftUMiia.  and  as  the  doctrine  was  a  rule  of  projierty  adopted  by 
the  suj)riMUe  rrnut  of  that  State,  it  was  bindin*:;  njion  the  Federal  eourt.s. 
But  the  United  States  Supreme  Couit  follow^nl  it  without  criticism 
and  impliedly  approved  it.  (See  also  Mooi'e  t\  Steinbach,  127  U.  S., 
7U,  8L) 

It  is  w^dl  to  call  attention  to  the  fact  that  the  foregoing  doctrine 
applies  only  to  such  |>ni|>erty  as  belonged  absolutely  to  the  munici- 
pality Iji^fore  the  ehangc  in  sovereignty*  A  nunnciparUy  would  i>e 
powerless  to  alienate  or  atfect  the  tith*  to  hinds  or  other  propert}^ 
which  paases  Uy  the  United  States  under  the  terms  of  the  treaty  of 
peace  with  Spain. 
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In  Moore  v.  Steinbach  (127  U.  S.,  70,  81)  the  Supreuie  Court  of  the 
United  States  say: 

The  doctrine  invoked  by  tlie  defen<lante,  that  the  laws  of  a  conquered  or  ceded 
country,  except  so  far  as  they  may  affect  the  political  institutionH  of  the  new  sov- 
ereign, remain  in  force  after  the  conijuesit  or  cej««ion  until  chanjred  by  him,  does  not 
aid  their  defense.  The  doctrine  has  no  application  to  laws  authorizing  the  alienatiou 
of  any  i>ortions  of  the  public  domain  or  to  otticers  charged  under  the  fonner  govern- 
ment with  that  i)ower.  No  proireeiiings  affecting  the  rights  of  the  new  sovereign 
over  public  property  can  be  taken  except  in  pursuance  of  his  authority  on  the 
subject. 

In  Moore  v.  Steinlmcli  the  court  held  that  the  authority  and  juris- 
diction of  the  Mexican  oflicials  in  California  terminated  on  July  7, 
1846,  and  thereafter  they  "'  could  do  nothing  that  would  in  any  degree 
affect  the  right  of  the  United  States  to  the  public  property."  (127 
U.  S.,  80.) 

But  the  court  further  say: 

The  cases  in  the  supreme  court  of  California  and  in  this  w>urt,  which  recognize  as 
valid  grants  of  lots  in  the  pueblo  or  city  of  San  Franciwco,  by  alcaldt^s  ap]>ointed  or 
ele<*t<^^d  after  the  oi*cupation  of  the  country  by  the  forces  of  the  United  States,  do 
not  militate  against  this  view.  Those  ollicers  were  agents  of  the  pueblo  or  city,  and 
acted  under  its  authority  in  the  distribution  of  its  nnmicii>al  lands.  They  did  not 
assume  to  alienate  or  affect  tl:e  title  Uy  lands  which  was  in  the  United  States.     (P.  81.) 

In  Merryman  v.  Bourne,  9  Wall.,  592,  601,  the  court  says: 

The  conquest  of  California  by  the  arms  of  the  Unitwl  States  is  regardetl  as  having 
be(!ome  complete  on  the  7th  of  July,  1S4().  On  that  day  the  <TOvernment  of  the 
Unite<l  States  succee<le<l  U)  the  right,^  and  authority  of  the  <Tovernnient  of  Mexico. 
The  dominion  of  the  latter  sovereignty  wan  then  finally  <lisplaced  and  succee<le<l  l>y 
that  of  the  former.  Before  that  time  the  juiehlo  or  vilhige  <»f  San  Francij^-o  existod, 
and  under  the  laws  of  the  country  was  entitled  to  the  territory  within  certain  pre- 
scrilKMl  limits  known  as  i)ueblo  lands.  It  had  also  an  aynntainiento  or  town  council 
and  an  alcalde.  The  alcalde  was  the  chief  executive  olHcer  of  the  pueblo,  and  as 
such  had  authority  to  make  grants  of  the  pueblo  laixls. 

The  exercise  of  this  function  wits  su))ject  to  the  authority  hnlged  in  the  ayunta- 
miento,  and  to  the  still  higher  authority  of  the  departmental  governor  and  assembly. 
In  the  case  of  Woodworth  /•.  Fulton  it  was  held  by  the  su])reme  court  of  the  State 
that  from  the  time  of  the  conquest  these  pueblo  lan<ls,  so  far  a,-^  they  had  not  l)eon 
grant*'d  to  individuals,  Inn-ame  a  part  of  the  j»ublic  <loniain  of  the  Unitinl  States, 
and,  as  such,  subject  to  theexclnsive  contnjl  and  <lisposition  of  Congress.  This  diK,*- 
trine  was  subsequently  overrule<l  in  the  ca^^e  of  Colias  v.  Kaisin.  It  was  there  held 
that  the  con(|uest  had  no  such  effect,  but  that  the  laiuls  <-ontinue<l  t<>  1h'  the  public 
property  of  the  municipality,  as  l)efore  the  war;  and  that  the  laws  of  Mexico  relat- 
ing to  the  su!)ject  continued  in  force  until  changed  by  the  legislative  authority  of  the 
Stiite.  It  Vt'dti  further  held  that  an  alcalde  grant  made  after  the  concpiest  was  to  l)c 
presumed  valid,  and  was  competent  to  convey  title.  Thesis  <loctrines  are  now  firmly 
established  as  a  ]mrt  of  the  rules  of  pro^xirty  c)f  the  State. 

In  Townsend  /•.  GnHdcy  (5  Wall.,  8*iG)  the  court  say  (p.  334): 

The  treaty  of  <iuadalui>e  Hidalgo  dcH's  not  puriM>rt  to  <livest  the  pueblo  existing 
at  the  site  of  the  city  of  San  Francisco  of  any  rights  of  property  or  to  alter  the 
character  of  the  interests  it  may  have  hcM  in  any  lands  under  the  former  (lovem. 
ment.  It  provi<les  for  the  j)rotection  of  the  rights  of  the  inhabitants  of  the  ceded 
country  to  their  j»roiK^rty,  and  there  is  nothing  in  any  of  its  clauses  inducing  the 
Jn/ercnce  that  any  distinction  was  to  be  lua^le  with  reference  to  the  projHirty  claimed 
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by  towns  under  the  Mexican  Government.  The  Hiil>8eqiient  lejrislation  of  Congress 
does  not  favor  any  such  suppoHition,  for  it  has  treateil  the  claims  of  such  ti)wn8  as 
entitle<l  to  the  same  protection  as  the  (claims  of  individuals,  an<l  has  authorized  their 
presentation  to  the  Ixmixl  of  commissioners  for  confirmation.  (See  also  Grisar  v, 
McDowell,  6  Wall.,  363.) 

The  ca80  of  Palmer  v.  Low  (98  U.  S.,  1),  involved  conflicting  claims 
of  title  to  a  piece  of  ground  in  San  Francisco,  Cal.  The  court  sus- 
tained a  title  derived  as  follows: 

On  the  19th  day  of  July,  1847,  George  Hyde  was  the  duly  qualifie<l  and  acting 
alcalde  of  the  pueblo  of  San  Francisco,  and  as  such  alcalde,  on  the  day  last  mentione<l, 
granted  the  premises  in  controversy  to  George  Donner,  by  a  grant  thereof  duly  made, 
reconleil,  and  delivered  by  the  alcalde.     (P.  5. ) 

In  Cohas  v.  Raisin  (3  Cah,  448)  the  court  held  (see  syllabus): 

Befon^  the  military  (X!cuimtion  of  California  by  the  Army  of  the  United  States, 
San  Francisi'o  was  a  Mcxiitan  pueblo  or  municipal  corporation,  and  was  invest^ 
with  title  to  the  lands  within  her  !K)un<larie8. 

The  occuiKition  and  subsequent  acquisition  of  California  by  the  United  States  <lid 
not  8usi)end  or  «letermine  any  rights  or  interest  of  San  Franciscci  in  such  lands. 

The  pueblo  R'taine<l  during  the  war  all  its  rights  to  municipal  lands  which  had 
been  conferred  upon  it  previous  to  the  war.  The  right  to  alienate  is  incident  to  that 
of  ownership.  The  pueblo  had  the  same  right  to  disix>se  of  its  proi)erty  during  the 
war  as  ii  natural  i)erson. 

In  Welch  v,  Sullivan  (8  Cal.,  165)  the  court  held  that  in  California — 
The  j)ueblos,  under  the  laws  of  Spain  an<l  Mexico,  had  the  right  to  disiX)Ht^  of  cer- 
tain lands  within  their  limits  to  defray  municii)al  exi)enses. 

The  munici[)al  law  remained  unchangtHl  after  the  concpiest  until  1850,  and  grants 
of  pueblo  lands  ))y  American  alcahles  were  grants  by  the  pueblo  of  its  own  projwrty, 
which  it  ha<i  a  right  to  confer. 

In  the  body  of  the  opinion  the  court  say  (1J^7): 

It  is  a  misnomer  io  call  these  titles  Ameri<'an  alcalde  grants.  They  were  the  grants 
of  the  j>ueblo  of  its  own  j>roi)i»rty,  which  it  had  the  right  to  transfer  by  virtue  of  the 
muni«'ipal  law  which  was  continue<l  in  force  by  the  new  sovereign  until  ISTK).  (See 
also  Dewey  /".  I^mbier,  7  Cal.,  .S47;  Hart  r.  Burnett,  15  Cal.,  530;  Payne  and  Dewey 
r.  Trea^lwHl,  10  Cal.,  2.T2;  Whiti^  /•.  Moses,  21  Cal.,  34.) 

In  the  instance  of  Torto  Rico  the  executive  branch  of  this  Govern- 
ment recognized  that  the  transfer  of  sovereignty  did  not  dispossess  the 
municipalities  of  the  island  of  the  rights  sunilar  in  chamcter  to  those 
now  under  considenition.  In  order  to  prevent  the  improvident  exer- 
cise of  such  rights,  the  President  issued  the  following  order  (G.  0. 188, 

A.  (J.  O.  1898): 

Executive  Mansion, 
Wanhingtfni,  Decern  fMr  '22 ,  1898. 
Until  otherwises  onlercnl,  no  grants  or  exineessions  of  public  or  eorix>rate  rights  or 
franebi.ses  for  the  constniction  of  jnihlie  or  (]ua8i-pul)lie  works,  such  as  railroads, 
tiwiiiways,  telegraph  and  telephone  lims*,  ete.,  shall  l)e  made  hy  any  inunieipal  or 
other  hn-al  governmental  authority  or  Inxly  in  Porto  Rico  exeept  U|Mm  the  api)roval 
of  the  major-general  eommanding  the  military  forces  of  the  Unites  1  States  in  Porto 
Kieo,  who  shall,  l>efort»  approving  any  such  grant  or  (X)ncession,  1h»  m  esinxually 
authorized  by  tlu?  St»cn*tary  of  War. 

13635—02 25 
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The  attention  of  the  Secretiiry  is  a^^ain  directe.d  to  the  provision  of 
Article  1  of  the  treaty  of  peace  with  Spain  (Paris,  1898),  as  follows: 

And  an  the  island  (Cul)a)  ip,  upon  its  evacuation  by  Spain,  to  l^e  occupied  by  the 
United  States,  the  Unite<l  States  will,  so  lon^  as  such  occu]>ation  shall  last,  aaBome 
and  disc^haiye  the  obli^tions  that  may  under  international  law  result  from  the  fact 
of  ita  occupation  for  the  protection  of  life  and  jiroperty. 

Since  the  United  States  voluntarily  consented  to  be  bound  by  them, 
it  be(!onies  necessary  te  ascertain  what  obligations  relating  to  the  pro- 
tection of  property  and  property  rights  are  iniix)sed  by  international 
law  upon  a  niilitiiry  force  maintaining  niilitury  occupation  of  territory. 

The  governmental  forces  of  the  United  States  (military  and  civil) 
now  in  Cuba  are  engaged  in  maintaining  an  occupatwn  of  the  island 
and  not  a  Cfrnqueat,  Occujmtiim  is  the  tempomry  retention  of  terri- 
tory, while  canqueat  is  the  definite  appropriation  of  it.  Under  the 
modern  law  of  nations  an  occupying  [wwer  is,  as  stated  by  Mr.  Hall, 
'*  forbidden,  as  a  genenil  rule,  to  vary  or  to  suspend  laws  affeetinfr 
property  or  private  personal  relations."  (Hall  on  International  Law, 
4th  ed.,  chap.  4,  par.  155.) 

Halleck  states  the  law  as  follows: 

As  military  occupation  produceH  no  effect  (except  in  sjKicial  cases,  and  in  the  appli- 
cation of  the  severe  right  of  war,  by  imposing;  military  contributions  and  confi»cation8) 
upon  private  property,  it  follows,  as  a  tiec^essary  consecpienc'e,  that  the  ownership  of 
such  proi)erty  may  be  changed  during  nnch  occupation  by  one  iKjlligertmt  of  tlie 
territory  of  the  other  precisely  the  same  iis  though  war  di<l  not  exist.  The  right  to 
alienate  is  incident  to  the  right  of  ownership,  and  uidcsH  the  ownership  l)e  restricted 
or  qualified  by  the  victor,  the  right  of  alienation  continues  the  wune  during  his  mil- 
itary possession  of  the  territory  in  which  it  is  situate  iu^  it  was  prior  to  his  taking  the 
possession.  A  mnnirijmlUij  or  cori)oratioii  lias  the  siune  right  as  a  natural  jxjrson  to 
dispowi  of  its  proi)erty  during  the  war,  and  all  such  transfers  are,  prima  JaeU\  as  valid 
as  if  made  in  time  of  iH»ace.  If  forbi<idcn  by  the  concjueror,  the  prohibition  is  an 
exception  t4)  the  general  nile  of  public  law  an<l  must  Ixj  clearly  established.  (Hal- 
leck's  Int.  I^w,  3d  e<l.,  chap.  3o,  par.  12,  p.  448.) 

The  same  author  also  says: 

Th(;  conqueror  who  acipiires  a  j>rovince  or  town  from  the  enemy  acquires  thereby 
the  same  rights  which  were  iKjssesse<l  by  the  state  from  which  it  is  taken.  If  it 
forme<l  a  «*onMtitueiit  part  of  the  hostile  state  and  was  fully  aud  (•ouq»letely  under  its 
dominion,  it  pa^^ses  into  the  iKjwerof  the  con<|ueror  upon  the  same  footing.  *  *  « 
The  case,  however,  is  different  where  the  enemy  possessed  only  a  (pia«i  sovereignty 
or  limited  political  rights  over  the  conciuered  province  or  town.  The  conquen>r 
ac(|uires  no  other  rights  than  such  a**  belonge<l  to  the  State  against  which  he  has 
taken  up  arms.  '*  War,"  siiys  Vattel,  "authorizt»s  him  to  posses^  himself  of  what 
iHjlongs  to  his  enemy.  If  he  deprivT»s  that  enemy  of  the  sovereignty  of  a  town  or 
province,  he  ac(|uires  it,  such  as  it  is,  with  ail  its  limitations  and  nio<iif]cationB. 
Acconlingly,  care  is  usually  taken  to  stipulate  *  *  *  that  the  towns  and  coun- 
tries cede<l  shall  retain  all  their  lilxjrties,  privileges,  and  immunities."  (Ilalleck'a 
Int.  Law,  .'^1  imI.,  chap.  34,  sec.  2.) 

This  ])rin^s  us  to  the  (|uostion:  Is  the  legislation  contained  in  the 
'*Act  making  appropriation  for  the  support  of  the  Regular  and  Vol- 
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unteer  Army  for  the  fiscal  year  endinj^  June  30,  IJKK),"  known  as 
the  ''Foraker  aniendnient,"  to  he  construed  as  a  prohihition  u[X)n  the 
exercise  hy  a  iiiunlcipalit}'  in  C'uha  of  tlie  ordinary  rights  of  owner- 
ship respecting  property  belonging  to  Hi  That  is  to  sjiy.  Does  the 
Foraker  urnendnient  constitute  a  *' clearly  established"  *' exception  to 
the  genend  rule  of  public  law,"  whereby  the  exercise  of  private  and 
pi^rsonal  rights  of  property  is  "forbidden  by  the  conqueror r'  The 
Foraker  amendment  reads  as  follows: 

Hki\  '2.  Tlmt  no  proiHTty,  franchises,  or  conix'sfiionfl  of  any  kind  whatever  shall  be 
grantnl  by  the  Uniteil  States,  <»r  !)y  any  military  or  other  authority  whatever,  in  the 
island  of  Culw  dnrinj^  the  (Krupation  thereof  by  the  United  States. 

If  this  language  is  interpreted  so  as  to  prevent  the  municipalities 
of  Cuba  from  determining  how  their  property  is  to  be  used  or  in  what 
manner  the  public  right  of  user  is  to  })e  enjoyed,  it  also  prevents  the 
municipalities  from  entering  into  agreements  respecting  the  adminis- 
tmtion  of  other  numicipal  affairs,  such  as  cleaning  and  lighting  the 
streets,  employing  numicipal  officers  and  agents,  constructing  public 
works,  or  making  numicipal  improvements;  for  all  such  agreements 
create  and  gnint  certain  rights  which  are  property.  Indeed,  such 
interpretation  would  prevent  a  private  individual,  as  well  as  a  numici- 
pality,  from  executing  a  grant  of  ('onveyance  of  projxirty,  for  if  so 
interpreted,  '"proi^erty  of  any  kind  whatever"  would  include  private 
pro|KMty,  and  "any  *  *  *  other  authority  whatever"  would 
include  the  authority  of  individuals. 

1  believe  this  legislation  constitutes  a  voluntary  renouncement  by 
the  United  States  of  the  fruits  of  conquest  in  Cuba.  It  restricted  the 
United  States  to  the  recent  rule  of  modern  times  regarding  military 
occupancy  and  precluded  the  exercise  of  the  rights  ac<*orded  by  the 
ancient  rule  to  a  victor  in  war  who  had  completed  a  comjuest.  By  the 
Teller  resolution  the  United  States  disclaimed  an  intention  to  assume 
j)ermanent  sovereign  rights  in  Cuba,  and  by  the  Foraker  amendment 
the  Unit(»d  Stiites  surrendt^red  the  rights  of  a  conciueror  and  volun- 
tarily limitixl  it.s  authority  to  that  of  a  tempomry  occupant  under  the 
modern  laws  of  nations. 

Historically  we  know  that  one  purpose  of  the  Foraker  amendment 
was  to  pnvserve  the  siKicies  of  property  therein  referred  to  until  such 
time  as  the  rights  therein  and  thereto  could  be  exercised  by  govern- 
miMital  agtMuies  selected  by  the  inhabitants  of  Cuba.  That  purpose 
is  accomplished  iis  to  nmnicijml  rights  and  property  in  Cuba. 

In  considering  what  effect  the  Foraker  amendment  has  on  the  exer- 
cise of  the  pcjwers  possessed  by  municipalities  in  Culm,  it  must  be 
borne  in  niind  that,  as  ordinarily  constituted,  municipal  cori)orations 
have  a  dual  character,  the  one  governmental,  legislative,  or  public; 
the  other  proprietary  or  private.  In  the  first  or  public  capacity  a 
responsibility  exists  in  the  performance  of  acts  for  the  public  l>enefit, 
and  in  this  respect  they  are  merely  a  part  of  the  machinery  of  ^ov^^:^- 
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ment,  an  instrument  of  the  sovereignty  creating  them,  and  the  authority 
of  the  sovereignty  over  them  remains  supreme.  In  their  proprietary 
or  private  character  their  powers  are  not  conferred  for  puiposes  of 
state,  but  for  the  private  advantage  of  the  particular  coiporation  as  a 
distinct  legal  personality. 
As  was  said  by  Folger,  J.,  in  62  N.  Y.,  160: 

There  are  two  kinds  of  duties  which  are  imposed  upon  a  municipal  corporation. 
One  is  of  that  kind  which  arises  from  the  grant  of  a  special  power  in  the  exercise  of 
which  the  municipahty  acts  as  a  legal  individual;  the  other  is  of  that  kind  which 
arises  or  is  implied  from  the  use  of  |>olititral  rights  under  the  general  law,  in  the  exer- 
cise of  which  it  is  soven^ign.  The  former  power  is  private  and  is  used  for  private 
purposes;  the  latter  is  puhlic  and  is  U8e<i  for  i)ubli(r  purj>oses.  The  fonner  is  not  held 
by  the  municipality  as  one  of  the  politiciil  divisions  of  the  State;  the  latter  is. 

The  New  York  court  also  say  (3  Hill,  531): 

The  distinction  is  quite  clear  and  well  settled  and  the  proc^jss  of  separation  prac- 
ticable. To  this  end  reganl  should  be  had,  not  so  much  to  the  nature  and  character 
of  the  various  powers  ('onferreil,  as  to  the  object  and  purposi*  of  the  legislature  in 
conferring  them.  If  grante<l  for  i)ublic;  purposes  exclusively,  they  l)elong  to  the  cor- 
porate body  in  its  public,  political,  or  nnmicipal  irharacter;  but  if  the  grant  was  for 
purposes  of  i)rivat«  advantage  and  emolument,  though  tht^  public  may  derive  a 
common  benefit  therefrom,  the  corjwration  (juoad  hoc  is  to  be  regarded  as  a  private 
company. 

It  is  certainly  proper  to  hold  that  the  restrictions  created  by  the 
Foraker  amendment  oi)crate  to  i)revent  the  grant  of  property,  fran- 
chises, etc.,  created  and  conferred  hy  lui  exorcist*  of  sovereign  or 
political  |>owers  which  the  nuinici])ality  is  pininitted  to  exercise  for 
public  purposes.  It  appears  e(iually  clcai'  to  the*  writer  that  said 
restrictions  do  not  operate  to  prohibit  grants  made  by  an  exercise  of 
powers  appurtenant  to  private  and  i)eisonal  rights  possessed  by  munici- 
palities as  legal  personalities  any  more  than  said  restrictions  operate 
to  prevent  grants  by  individuals,  firms,  associations,  and  priv^ate 
corpomtions. 

The  right  under  consideration  is  ii  pro]MM'ty  right,  personal  to  the 
municipalities  and  a])purtenant  to  the  proprietary  title,  and  as  such 
protected  by  the  ti'oaty  of  peace  and  the  laws  of  wai*  and  nations. 

To  hold  that  said  l(»gislation  prevents  the  municipalities  of  Cuba 
from  exercising  the  connnon,  ordinary  rights  of  ownershij),  over  prop- 
erty which  belongs  to  them,  is  to  convert  a  beneticent  measure  into 
an  instrument  of  oppression. 

If  the  foregoing  compendium  correctly  sets  forth  the  law  and  the 
facts,  it  follows: 

1.  The  immicipalities  of  Cuba  now  possess  the  same  rights  of 
property  as  they  possessed  under  Spanish  sovtMHMgnty. 

2.  Such  property  as  a  nuuiicipality  could  com])letcly  jiliiMiate  imder 
Spanish  sovereignty  is  now  subject  to  such  disposition  by  the  munici- 
pality. 
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3.  Si\ch  property  as  a  municipality  under  Spanish  sovereijjnty  could 
charji^e  with  an  easement  amounting  to  a  servitude  in  favor  of  a  private 
person  or  concern  is  now  subject  to  a  like  action. 

4.  That,  as  now  constituted  and  administered,  the  municipilities  of 
Cuba  are  permitted  to  exercise  the  ordinary  rights  of  ownership  over 
property  unto  them  })elonging. 

There  remains  to  l)e  considered  the  que^stion  of  the  procedure  to  l)e 
followed  by  the  nmnicipalities  in  exercising  said  rights. 

The  general  provisions  of  the  Spanish  law  regulating  the  conve}"- 
ance  of  real  estjite  in  Cuba  between  private  parties  and  concerns  have 
been  continued  in  force  under  the  military  government  of  the  island. 
Apparently  no  reason  exists  wh}^  the  provisions  of  the  Spanish  law 
regulating  conveyances  of  real  (\stjite  by  numicipjdities  in  Cuba  should 
not  also  })e  continued  in  force.  The  absence  of  objection  to  this  course 
is  the  more  apparent  when  it  is  considennl  that  said  provisions  consti- 
tute a  part  of  the  law  of  municipalities  in  Cuba  under  which  the  con- 
tinued existence  of  said  municipalities  and  the  administration  of  their 
affairs  is  maintiiined  in  the  island. 

Certiiin  provisions  of  these  laws  or  regulations  have  ceased  to  Ik*  of 
force  and  effect  in  Cuba,  to  wit,  the  re<|uirements  that  the  exercise  of 
rights  of  ownership  by  nmnicipalities  must  reciM  ve  the  approval  of  desig- 
natedofiicials  actingas  the  represenUitives  in  ( •u})a  of  the  Crown  of  Spain. 
Under  Spanish  dominion  a  nmnicipality  might  ])ossess  the  ownership, 
but  the  right  to  encumber  or  convey,  which  is  ordinarily  an  inherent 
attribute  of  ownership,  was  curtail<»d  and  made  dependent  upon  the 
will  of  the  Crown.  The  authority  to  exercise  this  royal  discretion 
was  conferred  by  th<»  Crown  upon  certiin  Crown  officials  in  Cu})a. 
Upon  the  sovereignty  of  S|)ain  being  withdrawn  from  th(»  island  of 
Cuba,  this  authority  ceas<»d,  and  this  particular  linjitation  upon  the 
right  of  the  owner  to  (MurumlnM'  or  convey  departed  with  th(»  deposed 
sovenMgnty.  Th(»  limitation  n»sulted  from  the  contiiuied  authority  of 
the  Spanish  Crown  to  impose  it,  and  when  that  authority  ceased,  the 
limitiition  ciMised.  The  authority  in  such  matters  theretofore  exer- 
cised by  the  Spanish  Crown  officials  was  derived  from  the  Crown,  and 
exercis(»d  by  them  a>;  a  royal  prerogative.  Therefore  said  authority 
did  not  pass  fiom  said  Spanish  otlicials  to  the  officei's  of  the  military 
govcMiunent  of  civil  affairs  under  the  AmericHn  occupation. 

In  his  opinion  as  to  the  construction  of  sewers  and  pavemc^nts  in 
Habana  (Oady  &  Co.)  delivered  to  the  Secretiir}'  of  War  July  10, 
iSl^i^  the  Attorney -General  says:  (22  Op.  527,  528.) 

By  well-HettkHl  law,  upon  the  cvHsion  of  territ4)ry  by  one  nation  t«  another,  either 
fullowinj^  a  concjuest  or  otherwiw»,  *  *  *  thoHe  la wh  which  are  }M>litiral  in  their 
nature  an<l  j)i»rtain  to  the  prerogative's  of  the  former  government  iiniut^liati'ly  trease 
upon  trannfer  of  sovereignty.  Politit'al  and  jirerogative  rights  are  not  transferreil  to 
the  sueeee<ling  nation.     *    *    *    The  authority  of  the  power  of  the  Crown  and  of 
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the  Crown  officers  in  such  instances  did  not  paan  to  the  officers  of  the  Unitod  States, 
Ix^cauHe  the  royal  prero^tivc^  an<l  political  powers  of  one  government  do  not  poas 
in  unchanged  fonn  to  the  new  sc^vereign,  but  terminate  upon  the  execution  of  the 
treaty  of  ce^ion,  or  are  HU])i>lante<l  by  such  laws  and  rules  as  the  treaty  or  the  legis- 
lature of  the  now  sovereignty  may  provide. 

In  Mumford  i.\  Ward  well  (6  Wall.,  435)  the  United  States  Supreme 
Court  say: 

Mexican  rule  came  to  an  end  in  that  department  on  the  7th  of  July,  1846,  when 
the  government  of  the  same  passe<l  into  the  contn>l  of  our  military  authorities*. 
Muni('i))al  authority  also  was  exercMscnl  for  a  time  by  Hul)ordinate  officers  appointed 
by  our  military  (rommanders.  8u<!h  comman<ler  was  called  military  governor,  and 
for  a  time  he  claimed  to  exercise  the  same  civil  power  as  that  previously  vested  in 
the  Mexican  governor  of  the  department.  By  virtue  of  that  supposeil  authority. 
Gen.  S.  N.  Kearney,  March  10,  1S47,  as  military  governor  of  the  Territory,  granted 
to  the  t4)wn  of  San  Franciwro  all  the  right,  title,  an«i  interest  of  the  Unite<l  States  to 
■  the  beiuih  an»l  water  lots  on  the  east  front  of  the  town  indudtnl  between  certain 
dewTibtHl  ]x>ints,  exc^epting  suc'h  lot*<  as  might  Ih>  8clecte<l  for  Government  use. 

But  the  power  to  grant  lan<is  or  confirm  titles  was  never  vested  in  our  military 
governors,  and  it  follows  as  a  ne(»essary  consiH|uen(Te  that  the  grant  as  originally  made 
was  void  and  of  no  effect.  Nothing  i^as.'HHl  to  the  town  by  the  grant,  and,  of  course, 
the  doings  of  the  ahtalde  in  selling  the  lot  in  question  was  a  mere  nullity. 

In  Pollard's  lessee  i\  Hagftn  (3  How.,  225)  the  Supreme  Court  of 
the  United  Stwtes  any: 

It  can  not  l)e  ailmitted  that  the  King  of  Spain  could,  by  treaty  or  otherwise,  impart 
to  the  Tnit^Hl  St-iit(»H  amj  of  his  royal  prerogativi^s,  and  much  1i»rm  can  it  l)e  ailtnitted 
that  tlu'V  have  capiu'ily  to  receive  or  |M>vver  to  cxcrciH(»  tliem. 

While  th(»  authority  of  tho  oHieors  of  the  C'rown  of  Spain  to  direct 
and  control  the  action  of  municipalities  in  Cuba  in  these  matters  has 
ceased,  it  does  not  follow  that  the  local  ofKcials  of  said  municijmlitieis 
arc  without  restraint  in  exercising  the  powers  of  their  several  offices. 
This  resti-aint  does  not  arisi^  bv  virtue  of  provisions  of  the  Spanish 
law,  nor  from  the  fact  that  Spanish  officers  were  permitted  I)y  the 
reigning  monarch  to  exercise  his  sovereign  pr(»rogative  to  impose  it. 
The  authority  of  the  (existing  govcrmniMit  of  Cuba  to  impose  restraints 
of  this  character  is  derived  from  the  laws  of  war  and  nations  applicable 
to  the  conditions  existing  in  Cul>a,  and  the  exercise  of  the  authority  to 
impose  restraints  upon  the  pow(»r  of  local  municipal  officials  in  such 
matters  is  justified  by  the  character  of  said  milibiiy  government,  the 
relation  it  sust4iins  to  all  of  its  inferior  ])ranches,  th(»  obligations  to  the 
inhabitants  of  the  island  a.ssumed  by  the  Ignited  States,  and  the  neces- 
sity of  imposing  such  restraints  in  order  to  accomplish  the  declaimed 
purposes  for  which  the  occupation  was  esbiblished. 

The  extiMit  of  the  authority  of  the  milit^irv  government  in  Cuba 
ov-er  theartairs  of  nuini(*ij)aliti(\s  in  the  island  is  set  forth  l)y  Attoruey- 
GeiH^ral  (iriggs,  as  follows  (see  lett(M'  to  Secretary  of  War,  July  10, 
18tn),  22  Op.,  528): 

Cul»a,  however,  ih  now  undrr  the  temjHinirv  dominion  of  the  United  8tatc«,  wliich 
19  exercising;  there,  under  Jie  law  of  1)elligerent  right,  all  the  powers  of  mimicipal 
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j»oveniment.  Tn  the  exercise  of  these  jwwers  the  proper  authorities  of  the  United 
StateH  may  chanj^  or  iiKxlify  either  the  form  or  the  coiistituentH  of  the  municipal 
erttabliHhment^;  may,  in  pla<!e  of  the  Hystem  and  reflations  that  formerly  prevaile<l, 
sul)Htitute  new  and  different  ones.  U|)on  tliis  line  the  same  authorities  exen'isin^ 
soven'ijinty  over  the  inland  have  the  i)ower  to  provide  the  methods,  terms,  and  wm- 
diti<»nH  under  which  municipal  imi)rovement8  which  relate  entirely  to  proi>erty 
lM*l<»ngin)ir  to  the  miinicii»ality  or  held  by  it  for  public  use  may  Iw  carri(»d  on.  The 
oM  provisions  of  the  Si)anish  law  may  l)e  a<lopted,  so  far  as  applicable,  or  they  may 
Ih»  entirely  <lisi)t»nse<l  with,  and  a  new  system  set  up  in  their  plac^. 

Ujx)!!  the  (|uestion  of  procedure  tlie  conclusion  re^iched  })y  the  writer 
is  that  the  nuiniei{miitie44  of  Cuba  may  encumber  or  convey  the  hind 
and  other  property  owned  by  them  b}-  pursuing  the  prwedure  pn*- 
s('ril)ed  by  the  Spanish  hiw  relative  thereto,  saving  and  excxjpting  the 
provisions  recpiiring  the  assent  and  approv.al  of  the  Crown  of  Spain 
or  its  officers,  but  subject  to  such  restraints  and  requirements  as  may 
l)e  imix)sed  by  the  superior  authorities  of  the  militjiiy  government  of 
the  ishind. 


The  foregoing  report  was  referred  to  the  military  governor  of  Culm 
'  for  consideration'"  without  action  thereon  hy  the  Secretary  of  War. 


REPORT  OK  THE  DRAFT  OF  A  PROPOSED  ORDER  OF  THE  MILI- 
TART  GOVERNMENT  AUTHORIZING  THE  ORGANIZATION  OF 
RAILROAD  COMPANIES  IN  CUBA  AND  THE  CONSTRUCTION, 
MAINTENANCE,  AND  OPERATION  OF  RAILROADS  IN  THAT 
ISLAND. 

[SubiiiitttHl  February  20.  1901.    Case  No.  24.33.  Division  of  Inmilar  AfTairn,  War  Department] 

Sir:  1  liave  the  honor  to  acknowledj^e  the  receipt  of  your  verlml 
instruction  to  examine  and  rej^ort  on  the  proposc^d  draft  of  an  order 
of  the  military  tjfovernment  of  Cu})a  of  the  chamcter  indicated  bj' 
above  title.  The  dmft  of  order  which  you  handed  me  in  herewith 
returned.  1  understood  3'ou  wished  the  report  thereon  to  review  said 
order,  not  only  as  a  proposed  law  for  Cuba,  but  also  as  though  it  were 
a  proposed  law  for  one*  of  the  States  of  the  Union. 

The  d(\sired  obje<'t  of  the  investi^ition  in  to  learn  in  what  way  and 
to  what  extent,  if  at  all,  said  order  would  enlarge  the  powers  of  the 
public  over  private  pro|>eity  and  rights  in  matters  relating  to  the 
construction,  maintenance,  and  operation  of  railroads;  what  changes 
in  proc(»dure  are  contemplated,  and  to  test  the  provisions  of  .said  order 
by  comi>arison  with  the  laws  of  the  several  States  of  the  Union  ena<^ted 
for  similar  purpose.^.  In  pursuance  of  said  general  plan,  I  have  the 
honor  to  report  as  follows: 

I. 

The  pro[)osed  order  does  not  provide  a  method  for  the  organization 
of  incorporation  of  railroad  comi)anie8,  uov  YOiW^vra^^  v!VA\!k\X\^vi^^^ 


392 

the  existing  Spanish  luws  in  regard  thereto.  I  suggest  that  the  order 
be  amended  so  as  to  set  forth  complete  authority  and  procedure  for 
such  incoi*poration,  or  that  a  general  clause  be  inserted  substantially 
as  follows: 

Railroad  companies  are  hereby  authorized  to  become  incorporated  in  Cuba  by  fol- 
lowing the  pr<x!e<iiire  now  established  therefor  by  law,  except  as  such  procedure  is 
modified  by  this  order.  Such  incorp>ration  and  the  shareholders  therein  shall  be 
subject  to  the  obligations  and  invested  with  the  rights  created  or  conferred  by  said 
laws  and  this  order,  and  to  the  regulations  and  restrictions  therein  provided. 

n. 

Section  II  of  proposed  order  is  as  follows: 

The  capital  stock  of  a  company  of  this  class  shall  not  l)e  less  than  $6,000,  United 
States  money,  for  each  kilometer  of  its  main  line. 

The  provisions  of  the  Spanish  law  which  this  section  would  supplant 
are  those  of  article  185,  ninth  section,  commercial  code,  title  "Rail- 
road andother  public  work  companies,"  as  follows: 

The  capital  stock  of  the  company,  together  with  the  subsidy,  should  there  be  any, 
shall  represent  at  least  half  the  amount  of  the  total  estimate  of  the  work. 

The  companies  can  not  establish  themselves  l)efore  half  of  the  capital  stock  has 
been  subscribed  to  and  25  per  cent  thereof  has  been  realized.  (War  Dept.  Trans., 
p.  55.) 

The  probable  pu!*pose  of  said  Section  II  of  the  proposed  order  is  to 
prevent  weak  or  speculative  companies  from  invading  the  field  and 
subjecting  legitimate  concerns  to  hanissing  comi)etition  for  location 
and  business.  It  natunilly  suggests  the  advisaf)ility  of  placing  a  limit 
at  the  other  end  of  the  stock  issue  as  a  possible  moans  of  preventing 
the  stock  from  being  watered.  Another  such  means  would  ])e  a 
requirement  that  the  face  value  of  stock  should  be  paid  in  full  upon 
being  issued  or  the  company  autborized  to  begin  business.  Under 
Spanish  dominion  the  danger  of  competition  from  speculative  compa- 
nies was  slight  because  of  the  difficulty  in  securing  a  concession. 

The  distinguishing  feature  of  the  order,  wh(Mi  compared  with  the 
Spanish  law  of  railroads,  is  that  it  enables  a  railroad  compan}'  to  ])uild 
a  road  and  operate  it  without  a  ''  concession."' 

Under  Spanish  law  it  is  not  necessary  to  pay  the  full  value  of  the 
stock  before  issued;  and  payment  can  be  made  in  property  dulj" 
apprais(»d. 

The  attention  of  the  Secretary  is  directed  to  the  folio  wing  provisions 
of  the  Spanish  commerc^ial  code  (War  Dept.  translation): 

Art.  151.  Tboartick*»of  incor]K)nitioninust  inclu<le:  Thocori)oratiou capital, stating 
the  value  at  which  pr()|x?rty,  not  cash,  contrilmted  ha.H  l)eon  appraised,  or  the  basis 
on  which  the  appraisement  is  to  Ikj  nia<Ie.  *  *  *  The  iK'riod  or  iK^rioils  within 
which  the  [H^rtion  of  the  capital  not  8u!)8crilxHl  at  the  time  of  in(!orponition  is  to  be 
contribute*!,  otherwise  stating  the  iktsou  or  perstjns  authorized  to  determine  the 
time  and  manner  in  which  the  asses.sn)eiits  are  to  be  made. 
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Art.  164.  In  all  certificates  of  nhart^H,  either  payable  to  order  or  to  l^earer,  there 
shall  alwayHlx'entertMl  the  8uin  which  ha>>  Im^ti  paid  on  account  of  \ta  nominal  value 
or  that  they  are  fully  paid.  *  *  *  All  shares  shall  Ix*  payable  to  order  until  50 
per  cent  of  their  nominal  value  has  l)een  luiid  in.  *  *  *  (See  also  articles  170 
and  171.) 

Art.  1H5.  New  series  of  stock  can  not  be  issueil  before  the  payment  of  the  series 
previously  issued  has  Ixjen  made.  Any  agre(»ment  to  the  contrary  included  in  the 
articles  of  cojMirtnership  or  of  corporation,  in  the  l)y-laws  or  regulations,  or  any  reso- 
lution a<lopte<l  at  a  general  meeting  of  mendwrs  in  opjx)sition  to  this  precept  sliall  l)e 
null  and  of  no  value. 

Art.  172.  When  the  capital  or  the  part  thereof  which  a  partner  is  to  contribute 
consists  of  projHTty  theapi)rais<Mnent  thereof  shall  l)e  ma<le  in  the  manner  pre8cril)e<l 
in  the  arti<!les  of  association,  and  sliouM  there  1h^  no  sjXM'ial  agreiMnent  on  the  matter 
the  appraisement  shall  l>e  made  by  exiKTts  s<»Ie('te<l  by  l)oth  )>arties  and  according 
to  current  prices.  sul)se<iuent  increases  or  reductions  therein  l)eing  for  the  account 
of  the  ii.ss<M*.iation. 

In  ca«'of  <lisiigreementl)etwiH?n  theexjx^rtsa  thinl  one  shall  l)edesignate<l,  selected 
by  lot  from  among  ])ersons  of  his  chiss  whoapptniriis  paying  the  highest  taxes  in  the 
locality,  in  order  that  he  may  luljust  saitl  disagreement. 

Sootion  IV  of  the  proposod  order  provides  as  follows: 

IV.  When  a  railroad  comjiany  has  been  <luly  nK^onknl  report  thereof  shall  l)e  made 
by  tiie  registnir  to  the  secretary  of  jMibiic  works,  and  tlic  report  shall  Ik»  accompanicHl 
by  a  coj>y  of  the  artich*s  of  incoriM>ration  sign('<l  by  the  president.  Thereujion  the 
comj»any  shall  l)e<?ome  invest4.Hl  with  all  the  rights  ronferred  !)y  law  on  incori)orat4Ml 
(•ompanit»s.     *    *    * 

The  order  omits  to  suhjeet  the  companies  to  the  obligations  impos(»d 
by  law  on  incorix)nited  companies. 
IVragmph  I,  Section  IV,  is  as  follows: 

1.  To  make  fnK'ly,  l)y  its  engineers,  agt>nts,  or  any  employees,  searches  and  exami- 
nati«>ns  in  j>nblicrerords  of  any  kind  for  the  puqiose  of  <-ollecting  the  information 
and  documents  which  may  Ik'  nceiUsl  for  its  corporate^  pur|M)s<.^,  and  to  enter  on  any 
lands  ami  waters  for  the  puriM)se  of  determining  the  line  of  the  milroad,  and  to  make 
plans  and  designs  and  to  perform  other  works  which  may  Ik*  projKT  for  the  accom- 
plishment of  its  pur|)ose. 

'Flu*  rit^ht  to  examine  public  records  is  so  universally  considered  in 
the  United  Stat(»s  a  public  right  possessed  ])y  all  in  common  that  its 
cxcnise  pass(\s  without  question.  Rut  in  Cuba  an  obsta<^le  is  encoun- 
tered; many  records  of  a  kind  considered  "public''  in  the  United 
Stat(\s,  made  under  Spanish  authority  in  the  island,  arc,  or  at  least 
w<Me,  private  proixu'ty.  If  the  provision  **To  make  freel}'"  in  the 
first  line  of  the  above-cjuoted  paragraph  is  intended  to  enable  the  com- 
pany to  (examine  these  records  without  paying  the  owner  for  the 
privilege,  it  amoiuits  to  a  ('onfiscation  of  what  has  l)een  and  still  is  con- 
sidered, locally,  private  property.  Dcmbtless  many  of  these  records, 
perhaps  all  of  them,  should  Ixilong  to  the  public,  and  the  private  titles 
now  assert(»d  th(»reto,  abrogated.  Ample  justifi(*iition  and  authority 
pro])ably  exists  for  such  action;  but  the  experience  of  this  department 
in  depriving  former  Spanish  offic^>hoIdei>j  of  the  right  to  «dx!CLVc^.^Vi^^ 
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their  offices  admonishes  us  that  such  course  would  not  be  acquiesced 
in  without  prote^st. 

If  the  object  of  said  provision  is  to  secure  access  to  said  records  for 
the  purpose  of  securing  necessary  information,  that  object  maj'  be 
attained  without  niising  the  question  al)Ov'e  suggested  by  amending 
the  provision  so  as  to  read,  ''To  make  freely  *  *  *  upon  tender 
of  the  legal  fees  therefor."    *    *     * 

The  provision  allowing  the  company  '"  to  enter  on  an}'-  laads  and 
waters  for  the  purpose  of  determining  the  line  of  the  railroad,  and  to 
make  plans  and  designs  and  to  perform  other  works  which  may  be 
proper  for  the  accomplishment  of  its  purpose,-'  is  undei-stood  to  relate 
to  preliminary  surveys  and  examinations  necessary  to  detemiine  the 
definite  location.  In  the  United  States  this  right  is  secured  to  railroad 
companies  either  by  statute,  by  common  consent,  or  by  the  authority 
given  by  stjitute  to  licensed  surveyors. 

Such  corporation  is  authorized  to  eiit^^r  ufK)n  any  land  for  the  purpose  of  examin- 
ing an<l  surveying  its  railroad  line.  *  *  *  (Ch.  IC,  scHr.  81,  Title,  Railroads,  Conip. 
StatH.  of  Nebr.) 

In  Cuba,  under  Spanish  dominion,  such  authority  must  be  secured  by 
the  action  of  various  officials,  boards,  and  tribunals,  and  the  necessity 
of  securing  this  special  action  constituted  one  of  the  man^^  impedi- 
ments to  promoting  public  improvements  by  private  enteiprise. 

The  provision  ""and  to  perform  other  woiks  which  may  l)e  prop)er 
for  the  accomplishment  of  its  purpose,"  if  ap[x^ariiig  in  a  statute  of 
one  of  the  States  of  the  Union,  would  ho  liable  to  be  construed  as  giv- 
ing a  broader  authority  than  is  required  for  preliminary  purposes;  in 
fact,  Its  dis|)ensing  with  the  necessity  for  condemnation  proceedings  and 
relegating  the  pi'oprietor  to  his  remedy  at  law  for  a  qnmiium.  meruiU 

I  think  this  provision  should  l)e  omitted,  and  that  the  remaining 
l)rovisions  of  the  i>aragraph  are  sufficient  for  the  legitimate  purposes 
of  the  company. 

Panigniph  8,  section  IV,  provides  as  follows: 

.3.  To  lu-qnire  by  e.xyroprhiVum  such  real  estate  and  <tthrr  propertif  as  may  l>e  neces- 
sary for  tlu'  construction,  inaintiMianc<»,  and  oiH'ration  of  its  railway,  but  projKjrty  so 
acijuircil  shall  not  1k'  U8<*<1  for  any  other  purpose. 

In  the  United  States  the  authority  of  railroad  companies  to  expro- 
priate* [)ropertv  is  contiiied  to  ival  est4ite.  The  provisions  of  the  {>ani- 
gniph  (luoted  give  authority  to  expropriate  the  horses  and  mules, 
building  mattM'ials,  etc.,  used  in  constructing  the  roads,  and  forerer 
afterwards  authorizes  the  supply  department  of  the  roads  to  expro- 
priate coal,  iron,  oil,  and  anything  else*  needcnl  to  maintain  and  operate 
the  line.     Abuse  of  said  power  would  be  inevitable. 

Panigniph  G,  Section  IV,  is  as  follows: 

To  couHtruct,  ac(|uire,  and  o|)erat«  tvlegmph  and  telephone  lines  along  the  lines  of 
its  railroad. 


In  the  TTnitod  Stat^'^  the  milroad  r^jinpanies  do  not  mnstrurt,  lu'quire, 
and  oprnitr  telephnno  Iriuvs,  (M-rtiiitdy  not  off  of  tfiiMr  li^^ht  of  wiiy*  It 
Ih  not  ntM'essury  to  ivrilt^  tin"  tir^'-uiiients  pro  and  t'oti  mi  the  prui>osition 
involved.  If  the  ritjht  i??  ^iven  them  in  Cuha,  its  exercise  .shouhi  he 
(*ontin(Hl  to  thf  ri^flit  of  way  of  tht*  t*oad. 

Paragraph  7,  8e*'tion  IV,  is  as  follows: 

To  wmduc't  wttter,  aiul  to  binUl  madi*  to  and  from  thi*  railriia<L«. 

I  am  unahlp  to  report  that  any  of  the  ^enenil  statutes  of  any  of  the 
States  of  tht'  Union  intended  ta  authorize  niih^cnid  eonipimiew  to  eoii- 
stniet  and  ojwnite  railroads  confer  anthonty  on  said  eonipanies '*  to 
condiK^t  wati^r  and  t^j  hiiikl  I'oads  to  and  from  the  railroads/'  There 
nmy  he  spei'ia!  statutes  eonferrino*  siieh  [K^wers  on  indivtdiiaJ  eonipa- 
nies,  hut  sueh  powers  are  not  o;eneraL  There  may  ht»  reasons  why 
these  [KHvers  are  essential  to  railroads  in  Culm,  hut,  if  so,  they  are 
unknown  to  the  writer.  As  set  forth  in  said  paniij^nij)!!,  the  authority 
enahlos  the  <Hnnpany  to  eonstruet  waterworks  and  waiifon  nmds.  whieh 
ljt>in|if  ineludtni  in  the  law  of  milroads,  would  l>e  fonsidered  as  a  part 
of  said  railway  systeiu,  and  enalde  the  eompany  t{>  impose  eharjres:  that 
is,  operate  the  waterworks  for  pay  and  rliar^n'  tolls  on  the  roads. 

By  thus  ineludinj^^  telephone  lines,  waterworks,  and  toll  roads  in 
the  mil  road  system,  and  authorizing  a  milroad  eom|xiny  to  *' expro- 
priate real  osteite  and  other  property/'  a  milroad  eompany  in  Culm 
would  he  af»le  to  aequire  the  franehise  aial  property  of  existinj^^  or 
future  eompanies  owninj]^  telephone  lines,  waterworks,  or  toll  roads 
liy  eondenmation  proceedint^s.  The  existeni-e  of  suelj  authority  would 
be  a  constant  uienaee* 

I  sug'^est  the  anienduient  of  Seetion  IV  so  as  to  make  ji  new  [mra- 
graph  of  the  eonrhidin^  scntenee  of  parat^raph  1»  and  the  insertion  of 
the  italieized  words,  making  it  read  as  follows: 

10.  In  all  <"ai*e8  nrimmj  Jmm  (he  pr*m«uirfj<  *if  (hiji  Rt'rikfu  (TV)  the  company  shall 
indemiiify  theownerR  or  purtws  \n  intrreHl  for  (1)  the  value  of  the  pniftirttf  acquired 
by  expropriatiiiii  and  (2)  for  tht*  diima^rc^  that  niay  l«^  ^^u^ftaiueiL 

The  provisions  of  the  proposed  order  regarding  the  expro|>riation 
of  private  pro^^erty  are  not  ineouipatihle  with  the  idetis  and  pnntieea 
prevailing  in  a  iiiajority  of  the  States  of  the  Ijuon,  hut  said  pro- 
visions constitute  a  dejmrture  from  eatahliiihed  prinejpli^  of  Spanish 
law. 

The  Spanish  law  of  -Tanuary  10,  187l>,  prf>vidin^^  forcihk  expro- 
l>riation  for  a  work  of  public  utility,  contains  the  following: 

Akt,  H.  The  expropriation  referrecl  ixy  in  articlo  1  can  not  takeplat^  without  the 
folln\viii«^  rfniuitiitrM  Innn^r  firet  ciuiiplied  with: 

First*  A  di^rUimtioii  i»f  pnfjlir  titiUty. 

H*?i'ond.  A  di'rlamtifju  to  thr  effiui  that  all  or  a  part  of  the  real  property  which  it 
is  (lesirtsl  1m  expnipriHU'  is  iridiK[»*r'iisiihly  iii'ieMj^ary  for  lh«*  t'Xi'ruti**«i  LhtTfof. 

Thii^h  An  a|»]irairtal  t>f  what  ih  to  Im^  f*<>Jd  ur  ttwiKned. 

F<iurtli.   Payiiit^rit  tif  tlu*  prin*  which  ri'jjrfaent^  thii  iiid<iiiudVN  W  >H\vAXS»\«ivs^;^ 
alien&ietl  or  ceded. 
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The  declaring  a  work  to  be  one  of  public  utility,  was  accomplished 
(in  general)  b>'  the  enactment  of  a  law  (art.  10,  law  of  1879).  As 
to  railroads  in  Cuba,  such  declaration  was  accomplished  by  the  legis- 
lative act  of  the  Cortes  adopting  a  general  system  of  milroads  for  the 
island  and  declaring  the  component  parts  thereof  to  be  works  of 
public  utility  (law  of  November  23,  1877).  Such  roads  as  were  not 
included  in  said  system  were  declared  works  of  publico  utility  by  the 
law  which  authorized  the  concession  under  which  they  exercised  the 
right  of  expropriation. 

The  proposed  order  dispenses  with  this  declaration  as  a  condition 
precedent  to  the  exercise  of  the  right  of  eminent  domain  and  confers 
said  right  upon  any  duly  incoiporatedand  registered  railroad  company 
(par.  3,  Sec.  IV),  limiting  its  exercise  to  the  propert}' necessary  for  the 
construction,  maintenance,  and  operation  of  the  road.     (Sec.  XXI II.) 

The  only  restriction  on  the  right  of  a  registered  company  to  build  a 
road  is  that  contained  in  Section  XXI,  which  is  as  follows: 

XXI.  The  secretary  of  public  work8  may  reject  any  plan  which  he  may  (consider 
prejuilicial  to  the  imblit*  convenience  or  on  the  ground  that  tlie  projK^aed  line,  when 
for  public  servnc^,  is  not  of  public  utility.  Againnt  such  dwusion  an  appeal  may  be 
taken  a«  provided  in  Article  X. 

Under  Spanish  law  a  niilroad  company  was  not  permitted  to  decide 
for  itself  what  and  how  much  r(?al  property  wjis  necessary  for  its  legiti- 
mate purposes  and  to  expropriate  such  or  as  much  real  property  as 
it  desired.  Hence  the  provisions  of  the  second  subdivision  of  said 
article  3,  requiring  as  a  condition  pn^cc^dent  to  expropriation — 

a  declaration  to  the  effe<'t  that  all  or  a  part  of  the  real  pr()|H*rty  which  it  was  desired 
to  expropriate  is  indispensably  ncct»K*«iry  for  the  execution  thereof.  (Law  of  Jan- 
uary 10, 1879.) 

Authority  for  the  deterrni nation  of  the  (luestions  involved  and  to 
make  the  declaration  was  conferred  ui)on  the  administration  by  the 
following  provision  of  law: 

Art.  14.  When  a  work  has  lx»en  declared  of  public  utility,  it  is  the  duty  of  the 
administration  to  decide  whether,  for  the  execution  of  sai<l  work,  all  or  part  of  the 
real  prcux^rty  is  necessiiry.     (I^w  of  January  10, 1879.) 

In  the  United  States,  when  authority  to  tak(^  property  for  public 
use  has  been  duly  conferred,  it  rests  with  the  grantiM*  to  detennine 
whether  it  shall  be  exercised,  and  when  and  to  what  extent  it  shall  be 
exercised,  provided,  of  course,  that  the  power  is  not  exceeded  or 
abused.  With  us  these  (juestions  are  ix)litical  in  their  nature  and  not 
judicial.  The  courts  can  not  in(|uir(*  into  the  motives  which  actuate 
the  authorities  or  into  the  propriety  of  making  the  particular  improve- 
ments. The  same  rule  applies  to  individuals  and  corporations  vested 
with  the  power  of  eminent  domain  and  acting  from  considemtions  of 
private  emolument.     (Dunham  v.  Hyde  Park,  75  111.,  371;  Gates  i;. 
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Boston,  etc.,  R.  R.  Co.,  53 Conn.,  333;  O'Harc  v.  Chi.,  eU\,  R.  R.  Co., 
131)  111.,  151;  St.  Paul  v.  Nickl,  43  Minn.,  262;  In  re  p:ievated  R.  R. 
Co.,  113  N.  Y.,  275;  Penn.  R.  R.  Co.  v.  Diekinan,  128  Pa.  St.,  509; 
Coloi-aclo  R.  R.  Co.  v,  U.  P.  R.  R.  Co.,  41  Fed.  Rep.,  293;  Dougla^ss  r. 
Byrnes,  59  Fed.  Rep.,  29.) 

The  proposed  order  limits*  the  amount  of  land  which  may  be  expro- 
priated as  follows: 

XXII.  The  land  nMjuire<l  for  a  railway  shall  be  considered  to  \)e  a  8tri[)  of  20 
meters  width,  except  in  place,**  where  jjreater  width  shall  Ix;  re<inire<l  for  buildings, 
embankments,  or  cutting*;  and  snc^h  additional  lands  as  may  l)e  rt»<|uirtHl  for  burrow 
pits  and  quarries,  for  the  <liversion  of  streams  and  roa<ls,  the  draining  of  marshy 
lands,  for  dik€»s  and  other  works  to  protect  the  track  from  fl(j<Mls  and  freshets,  as  well 
as  for  yanls,  shops,  wharves,  platforms,  str)rehoufie8,  turnouts,  switches,  or  for  any 
other  pn)[>er  and  useful  purpose  of  a  railway. 

The  proix)8ed  order  provides  that  a  milroad  company  may  enter 
upon  real  property,  dispossess  the  proprietor,  and  devote  the  proj)erty 
to  the  use  of  the  road  prwr  to  the  ascertaiiunent  of  the  amount  of 
indenmity  and  the  payment  thereof.  This  is  not  permitted  by  the 
laws  of  Spain. 

Itailroad  companies  about  to  construct  a  line  of  road  frecjuently 
desire  to  enter  upon  the  construction  without  awaiting  the  final  out- 
come of  the  condemnation  proceedings.  A  means  for  so  doing  is  com- 
monly provided  l>y  the  Statc»s  of  the  Union.  The  proix)sed  order 
makes  provision  therefor  in  sections  31,  32,  33.  In  the  opinion  of  the 
writer,  the  authority  granted  b}^  these  se(!tions  is  too  broad.  The 
sections  arc  set  out  in  full,  and  attention  directed  to  the  words 
in  italics: 

XX XL  At  any  time, //*/o/v!  or  after  instituting  proceeilin^s  for  expropriation,  or 
whih*  an  apjK'al  is  pendinjr,  the  company  may  apply  to  the  judjre  of  lirst  instance 
of  the  district  in  which  the  projHTty  sought  to  Ikj  ac<iuire<l  is  situateil,  prayinj?  that 
IHK^cs^ii)!!  thereof  1h'  j^ivcn  to  it,  which  the  judjrt^  shall  ^rant,  ^m  <f  nmUer  of  nturite, 
if  the  rase  1h»  one  inclnde<l  in  the  provisions  of  this  onler,  providiMl  the  company  shall 
jjivc  .'*triirit}f,  to  the  satisfaction  of  the  jufljre,  in  answer  to  the  awards  which  the  com- 
pany may  have  to  pay.  /'nHmHslim  mi  tjlirn  shall  bf  drfinift'  and  irrrt^fM^tbfi'f  and  the 
company  may  forthwith  proceed  with  its  works.  And  hi  ntxe  (he  ajmjHuitf  ahall  not 
htny  tfinii  siir]i  striintij  hrfnrr  instihifinfj  pnH'trditHji<  for  thr  itpj)ijhihtu*ut  of  a  commin' 
xininr,  tunj  /xirtif  intrrrsitd  in  the  pntperty  mntjht  to  bt'  acqnired  ititty  jtetition  that  mch 
sK-nritf/  shall  he  (hfntslfid  hij  the  vomjMtnif.  In  like  manner  [Kjssession  shall  Ik?  j^iven 
to  the  company  whenever  it  shall  pay  or  dej^osit  the  amouuta  of  the  awanls  fixed, 
rcs|H'ctively,  by  the  judjre  or  by  the  audiencia. 

XX XII.  Tlie  jud^e  shall  refus**  to  appoint  a  conmiissioner  or  jnve  possession  of 
property  in  any  cas«»  not  includwi  within  and  authorize<l  by  the  provisions  of  this 
order.  .V^iinst  such  refusal  the  comjiany  may  apiieal,  in  the  form  and  manner  pn>- 
vided  in  article  XXIX.  The  company  may  petition,  notwithstanding  sucli  n'fusal, 
that  provininind  poj<Heiwioit  Ih'.  (jiven  to  it,  and  tfiejndtjc  nhaU  grant  nnch  /n't  it  ion  U[K)n  the 
deiMJsit  by  the  company  of  such  security  as  he  may  deem  sufficient.  Such  posses- 
sion shall  U^  ^iven  forthwitli,  and  the  coni[)any  may  [irrnreetl  witli  such  works  as  it 
may  diHwn  [»ro[)er  in  the  premises,  without  prejudice  to  the  liual  decision  of  the 
audiencia. 
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XXXIII.  When  an  award  has  been  made,  thouj^h  the  party  in  whose  favor  it  ia 
made  l)e  not  named,  or  when  definite  possession  has  Ijeen  given,  before,  during^  or 
after  a  pnxieecling  for  exproi)riation,  siwh  potwemon  shdUtiol  lye  anmiUedfor  amj  retison 
nor  at  any  time.  The  decree  o(  definite  possession  shall  be  mfficient  title  for  inscription 
of  the  property  or  interest  acquired,  in  the  name  of  the  company,  in  the  proper 
registry  of  [)ro[)erty. 

The  question  arises:  Is  it  advisable  to  confer  upon  railroad  com- 
panieH  in  Cuba  the  right  to  secure  possession  of  private  property  and 
devote  the  same  to  the  uses  of  the  railroad  prior  to  an  asnessment, 
award,  and  deposit  of  damages  and  judicial  decree  of  expropriation, 
which  said  possession  is  to  be  irrevocable  and  sufficient  in  itself  to 
constitute  title  ? 

In  this  connection  the  attention  of  the  Secretary  is  directed  to  the 
following  extmcts  from  the  seveml  constitutions  adopted  by  Spain 
during  the  past  century: 

Constitution  of  June  18,  1837: 

Art.  10.  The  penalty  of  confiscation  of  property  shall  never  be  imposed  and  no 
Spaniard  shall  be  deprived  of  his  property  except  for  a  duly  proved  cause  of  public 
benefit,  after  tlie  proper  indemnity. 

Constitution  of  May  23,  1845: 

Art.  10.  The  penalty  of  confiscation  of  property  shall  never  be  imposed  and  no 
Spanianl  shall  be  deprived  of  his  property  except  for  a  proved  cause  of  public  bene- 
fit, after  the  projyer  indemnity. 

Constitution  of  June  1,  1869: 

Art.  18.  No  one  can  be  deprived,  either  temjyorarily  or  permanently,  of  his  property 
and  rijjhts,  nor  he  diMnrhcd  iti  the  possession  thereof  except  by  virtue  of  a  judicial  decree. 

Public  oHicials  who,  under  any  pretext  whatsoever,  should  violate  this  provision, 
shall  Ik*  iHjrsonally  liable  for  the  injury  cau»e<l. 

Ca.seH  of  fire  or  floo<l  or  other  minilar  urgent  cases  are  excepted  in  which  by  the 
occupation  a  danger  to  the  owner  or  possessor  may  ]>e  avoided,  or  the  evil  which 
may  be  (eared  or  which  may  have  occurred  may  be  avoided  or  lessened. 

Constitution  of  June  30,  1876: 

Art.  10.  The  ]>enalty  of  confiscation  of  proi>erty  shall  never  l)e  imposed,  and  no 
one  shall  l)e  deprive<l  of  his  property  exce[»t  by  a  comiK'teut  authority  and  for  a 
prove<l  Ciinsti  of  public  l)enefit,  always  after  the  proper  indemnity. 

Should  this  ref/uisite  not  hare  heeneomplied  vrithy  the  judye^  shall pr<Aecty  and^  in  ajtroper 
east',  shall  restore  pos.ses.non  to  the  person  dispossessed. 

The  exercise  of  this  authority  so  recjognized  in  these  constitutions 
was  regulated  by  law.     The  law  of  July  17, 183<),  provided  as  follows: 

Art.  1.  The  right  of  ownership  l:)eing  inviolate,  no  private  individual,  coriK)ration, 
or  establih<hnient  of  any  kind  whatsoever  can  l>e  forced  to  cede  or  assign  what  may 
l)elong  t^j  it  for  works  of  public  interest  without  the  following  requisites  first  being 
complied  with:  First.  A  formal  declaration  that  the  work  planned  is  of  public  l)ene- 
fit  and  the  proper  jK*rmission  to  carry  it  out.  Se(;ond.  A  declaration  that  it  is  indis- 
pensable that  all  or  a  jwirt  of  an  t»state  be  ceile<l  or  alienateil  for  the  execution  of  the 
work  of  public  utility.  Third.  An  appraisal  of  what  is  to  be  cwled  or  alienated. 
Fourth.  The  payment  of  the  price  of  the  indemnity. 
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Art.  8.  The  entire  appraiRetl  value  shall  Iw  i>ai(i  the  person  interested  before  his 
<lisiK)sses8ion,  or  .shall  Iw  (lejKxsit^Hl  if  there  slioiihl  l)e  a  flaim  of  a  third  fierson  by 
reai«ou  t»f  an  emphyteiwis,  easement,  niortpijjfe,  lease,  or  any  other  charjri'  on  the 
projierty,  the  dcHilaration  t»f  the  n»is|)eetive  rij^ht**  l)eing  left  to  the  oniinary  i*onrt«. 
In  a<ldition,  the  person  interested  shall  be  i>aid  3  i>er  cent  of  the  entire  appraised 
price. 

This  law  was  superseded  by  the  law  of  January  10,  1879,  wherein 
it  was  provided: 

Akt.  3.  The  condemnation  referred  to  in  article  1  can  not  take  placrc  until  the 
re^juisites  following  have  Ix^n  complied  with: 

Fourth.  The  payment  of  the  price  which  represents  the  indemnity  for  what  is 
forcibly  alienated  or  c(mUh1. 

Art.  4.  Any  j>erson  deprived  of  his  pn)perty  without  tlie  re<jui8iti«  mentioned  in 
the  forep(»ing  article  l)eing  complitnl  with  may  institute  summary  proceedings  to 
retain  or  n»cover  jiossession  in  rinler  that  the  judge  may  protect,  and,  in  a  pro|H*r    • 
case,  restore  possession  to  the  iKjrson  improjHjrly  expnipriated. 

The  civil  code  in  force  in  Cuba  under  Spanish  sovereignty  provided 
as  follows: 

Art.  :^9.  No  one  shall  l>e  deprived  of  his  pro[H»rty  excrept  by  competent  authority 
ami  with  sufficient  c^iuse  of  public  utility,  ahniifn  afUr  proper  indemnity.  If  this 
re<iuisite  has  not  lK*en  fuliilleil,  the  judges  shall  proteitl,  and,  in  a  proper  i-ase,  replaije 
the  condenmed  party  in  possession. 

I  find,  however,  that  the  law  of  January  10,  1879,  contains  the 
following: 

Art.  21).  The  administration,  or  it«  legal  rt^presimtative,  may,  if  a<lvi8able,  occupy 
at  any  time  real  projH'rty  that  may  have  l)t»en  the  subject  of  an  appraisal,  on  the 
deiM)Hit  of  an  amount  e<jual  t<»  that  tixwl  in  the  statement  of  theexi»t»rt  of  the  owner, 
for  which  purpose*  the  governor  (»f  the  province  shall  issue  the  pro|)er  orders. 

The  owner  haa  the  right  to  receive  4  per  cent  \MiV  annum  on  the  amount  stated  for 
the  i)eri<3<l  of  time  that  elai>ses  until  he  receives  the  amount  of  the  expropriation 
definitely  determined. 

The  proposed  order  increases  the  authority  of  the  companies  and 
enabl(»s  a  lailroad  company  to  disiK)sse.ss  the  owner  prior  to  the  deposit 
of  the  amount  of  the  ascertained  indemnity. 

Th(»  rule  on  this  subject  is  not  uniform  in  the  United  States.  The 
constitutions  of  many  of  the  States  provide  either  that  compensation 
shall  be  first  made  in  all  cases  or  that  it  shall  be  first  made  when  the 
taking  is  by  individuals  or  corporations  or  for  .specified  purposes.  In 
some*  instances  the  constitutions  provide  that  compensation  shall  be 
first  made  or  deposited,  or  secured  in  such  manner  as  shall  be  pro- 
vidi»d  by  \\i\y.  In  all  of  the  States  the  constitution,  as  now  interpreted, 
recjuires  that  compensation  nmst  be  made,  and  in  most  of  them  is  silent 
as  to  when  comp(»nsjition  shall  be  made. 

The  decisions  of  the  courts  are  no  more  unifonn  than  the  provisions 
of  the  constitutions  of  the  seveml  States.  At  first  it  was  held  that  the 
taking  contemplated  by  the  constitution  was  not  accom^UsJckRA  >xoi^^ 
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tho  title  passed,  and  therefore  occupancy  did  not  eremite  the  right  to 
compensation.  Subsequently  this  theory  was  almndoned,  and  the 
doctrine  established  that  when  a  person  is  ousted  from  possession 
under  a  claim  of  right  his  property  is  taken  from  him. 

In  most  of  our  States  it  is  held  that  the  making  of  compensation 
need  not  precede  an  entry  upon  the  property,  provided  some  definite 
provision  is  made  whereby  the  owner  will  certainly  obtain  compensa- 
tion without  resorting  to  the  ordinary  means  of  (collection. 

The  Supreme  Court  of  the  United  States  hold  such  course  to  com- 
ply with  the  requirement  of  the  Federal  Constitution.  In  (Cherokee 
Nation  v.  Kansas  Railway  Company  (135  U.  S.,  659),  the  court  say: 

The  Constitution  declares  that  private  property  shall  not  be  taken  '*for  public  use 
without  just  compensation.'*  It  does  not  provide  or  require  that  conqHinsation  sliall 
be  actually  i>aid  in  advance  of  the  ow;u[)aucy  of  the  land  to  l^e  taken.  But  the  owner 
is  entitled  to  reasonable,  certain,  and  adecjuate  provision  for  obtaining  conii>ensation 
before  his  o<'cupancy  is  disturl^ed.  Wliether  a  particular  provision  Ikj  sufficient  to 
secure  the  compensation  to  which,  under  the  Constitution,  he  is  entitled  is  some- 
times a  question  of  difficulty. 

In  those  States  where  the  constitution  contains  no  specific  provision 
as  to  the  time  or  manner  of  compensation,  the  crises  may  be  divided 
into  two  principal  classes:  First,  those  holding  that  the  compensation 
must  be  paid  before  entry;  second,  those  which  hold  that  it  may  l>e 
ascertained  and  paid  after  entrj\  The  cases  in  the  second  clasn  are  to 
be  again  divided  into  two  subordinate  classes;  first,  those  which  hold 
that  no  security  is  necessar\';  second,  those  that  hold  some  security  is 
necessary.  The  first  of  these  is  to  be  agjiin  divided  into  those  which 
make  a  distinction  in  respect  of  public  corporatioii.s  and  those  which 
do  not.  The  great  diversity  and  confusion  in  the  decisions  show  the 
lack  of  any  guide  when  it  is  once  held  that  compensation  need  not  first 
Ik?  made. 

The  proposed  order  provides  a  summary  means  of  securing  an 
appraisal  and  award,  and  limits  to  a  few  days  the  time  in  which  the 
courts  must  act  thereon.  It  ap[)ears  to  the  writer  that  this  is  sufficient 
for  the  actual  necessities  of  the  railroad  conqmnies.  Extraordinary 
occasions  may  arise  where  tluit  procedure  is  inadetiuate  to  pn»vent 
annoying  delay;  but  it  is  dangerous  for  the  lawmaking  power  to  pro- 
vide* for  exceptional  cases  l)y  agrant  of  power  w  hich  may  })e  abused 
in  ordinary  cases;  or  to  violate  a  fundamental  principle  in  order  to 
preclude  the  possibility  of  individual  anno3'ance  arising  from  delay  in 
court  proceedings. 

The  proi)osed  ordt^r  i)iovides  that  the  railroad  (^ompany  may  expro- 
l)riate  streets,  {)arks,  and  other  pro])erty  belonging  to  cities,  towns, 
and  other  numicipal  subdivisions  of  the  island  l>v  tin*  inoceeding  fol- 
lowed in  expn)i)riating  private  propiuty.     (Sec.  XXVll.) 

Attention  is  directed  to  the  fact  that  the  genenil  grant  of  power  set 


401 

forth  in  .said  proponed  order  does  not  authorize  railroad  companies  to 
occupy  streets,  jmrks,  etc*.,  belonging  to  municipalities,  nor  does  it 
authorize  the  munici[)al  authorities  to  deal  with  the  companies  in  regard 
thereto.  Such  authority  as  the  company  or  municijml  authorities 
would  have  must  be  deri^'eil  by  inference  from  the  provision  made  for 
fixing  the  amount  of  damages.  In  the  absence  of  a  specific  grant  a 
question  might  arise  as  to  the  authority  to  occupy  or  to  dive^it  title 
of  prop(»rty  belonging  to  a  nnmicipality,  even  when  a  procedure  is  pro- 
vided.    (Penn.  R.  R.  Co.  l\  Phil.  Belt,  etc.,  Co.,  10  Pa.  Co.  Ct,  625.) 

In  the  United  States,  before  a  railroad  can  lawfully  occupy  a  street, 
it  must  have  authority  to  do  so  from  the  legislature  or  from  a  nmnici- 
pality  liaving  power  to  gmnt  it.  A  milroad  can  not  occupy  a  street 
under  its  general  authority  to  make  a  location;  such  right  nmst  bo 
expressly  granted  or  necessarily  implied.  Municiymlities  cun  not 
grant  the  use  of  streets  for  railroad  purposes  without  legislative 
authority,  and  the  prevailing  doctrine  is  that  such  authority  is  not 
derived  from  the  general  power  to  control  and  regulate  the  streets. 
(55  Ala.,  418;  U  Bush  (Ky.),  127;  SO  Ga.,  7iK3;  56  N.  J.  Vai,  259.) 

The  proi)osed  order  also  provides  that  railroad  comiMinies  may  insti- 
tute condemnation  proc^eedings  against  the  public  property,  title  to 
which  is  now  held  by  the  United  States  in  trust  for  the  people  of 
Cuba. 

I  understand  the  position  taken  by  the  War  Department  on  the  ques- 
tions involved  to  be  as  follow^s: 

1.  The  President,  as  a  civil  officer,  can  not  disjiose  of  or  pass  title  to 
projxM-ty  the  proprietary  title  to  which  is  held  by  the  United  States, 
either  for  the  people  of  this  Union  or  in  trust  for  another,  unless  he  is 
authorized  so  to  do  by  act  of  Congress. 

2.  The  President,  as  Conunander  in  Chief  of  the  Army  and  Navy  of 
the  United  States,  and  therefore  the  head  of  the  military  government 
of  civil  affaiis  in  Cuba,  may  dispose  of  and  pass  title  to  public  prop- 
erty in  Cuba  if  he  considers  such  action  necessary  for  the  accomplish- 
ment of  the  purposes  set  forth  in  the  instructions  given  him  by  Con- 
gress in  the  joint  lesolution  of  Congivss  adopted  April  20,  1898  (30 
U.  S.  Stats.,  p.  738),  being  authorized  to  exercise  the  powers  of  a  bel- 
ligi^rent  commandiM-  until  said  orders,  to  ac(*omplish  which  the  war 
powers  of  th(»  nation  w(»re  called  into  action,  have  been  carried  out. 

3.  That  said  authority  to  dispose  of  public  pro[)ertv  or  pass  title 
thereto  will  not  be  exercised  as  to  pul)lic  property  in  Culm. 

4.  That  when  the  welfare  of  the  inhabitants  of  C'uba,  or  the  exigen- 
cies of  the  public  service  require  tin*  use  and  occupation  of  public  prop- 
erty by  private  concerns  or  quasi-public  improvements,  such  use  and 
occupation  may  l)e  authorized  by  revocable  license,  teniiinable  at  the 
discretion  of  the  public  authorities. 

5.  The  authority  of  the  Secretary  of  War  to  grant  revocaUl\i.VvyKwsRa. 
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is  derived  from  the  laws  of  war  and  the  acts  of  Con^^ress.  (See  Supp. 
to  U.  S.  Rev.  Stats.,  vol.  2,  chap.  31f>,  p.  56;  x\et  App.  July  28, 1892, 
27  U.  S.  Stats,  at  L.,  p.  321,  chap.  31i;.)  The  authority  thus  given 
the  Secretary  of  War  uiay  be  exercised  as  to  property  of  the  United 
States  wherever  situate,  without  regard  to  the  territorial  boundaries 
of  the  United  States. 

Under  the  established  practice  of  the  War  Department,  a  railroad 
company  in  Cuba  desiring  to  o<?cupy  roads,  beds  of  rivers,  land,  or 
other  property  which  at  the  time  Spanish  sovereignty  was  withdrawn 
from  Cuba  belonged  to  the  Spanish  Crown,  can  secure  only  such 
temporary  right  so  to  do  as  is  derived  from  a  revocnble  license. 
:  The  proposed  order  prescribed  the  rule  foi*  fixing  the  amount  of 

indenmity  for  the  expropriation  as  follows: 

[  XXVI II.  The  commiHPioner,  in  rei)orting  on  coini^ennation  due  for  valuen  taken  or 

I  (lainageH  HiiHtainecl,  Hball  take  into  t'onwderation  the  increai^e  of  value  ai-iiiiired  by 

I  lands  through  which  the  railroail  Ih  to  be  built  and  shall  deduct  the  same  in  .^.Rtiniat- 

ing  the  losw  or  damage  (tauwed  by  the  company's  taking  ixMSsesHion  thereof  or  of  any 

right,  intere^it,  or  use  therein  by  expropriation. 

I  This  rule  is  the  same  as  the  rule  prescribed  by  the  Spanish  law  of 

January  10,  1879,  as  follows: 

I  Art.  28.  In  the  same  (the  ap[>rai»ement8)  the  l>atieH  for  the  appraisement  mu8t  l>e 

Htatinl  in  detail,  whether  relating  to  the  chanu'ter  of  the  pn)perty  or  to  the  ]»rii*e 
aflixcnl  thereto.  The  ex[>ert8  Hhall  take  into  consideration  all  the  circuinstanctrs 
which  may  tend  to  incnui.se  or  diminish  their  value  with  reganl  to  other  similar 
pro|K»rty  which  may  have  Ixjen  the  subjirt  of  rtrcnt  appraisals  situatAMl  in  the  sjime 
nnmicipal  district,  and  to  the  value  of  the  part  of  the  proiHTty  <x-cupied  shall  Ix* 
added  the  amounts  represt»nting  the  losses  and  damages  which  may  be  caused  tlieni 
by  the  work  on  account  of  which  the  condemnation  wius  effected;  in  compensiition 
of  said  loKses  ami  damages  or  part  thereof  the  InMUfHt  derived  by  the  remainder  of 
the  pro|)erty  must  also  be  taken  into  consideration. 

Jn  the  States  of  the  Union  the  rule  a[)pears  to  be  that,  in  the  absence 
of  a  constitutional  provision  prohil)itin^  it,  the  le^ishiture  may  pro- 
vide that  benefits  may  be  set  off  a^iinst  damajifcs,  although  this  is 
denied  hy  the  Mississii)pi  court.     (84  Miss.,  227,  241.) 

The  StJite  constitutions  adopted  in  nn-ent  years  usually  prohibit  such 
set-off,  and  the  present  tendency  in  the  United  States  is  in  that  direc- 
tion. The  attention  of  the  Secretary  is  directed  to  the  fact  that  such 
set-off  by  a  railroad  company  is  prohibited  by  the  constitution  in 
Alabama,  Arkansas,  California,  Iowa,  Kansas,  North  Dakota,  Ohio, 
South  Carolina,  and  Wiishington. 

The  exclusion  of  benefits  is  required  by  stiitute  in  Indiana  and  Illi- 
nois, and  by  judicial  decision  in  Mississippi. 

In  the  United  States  where  benefits  may  be  set  off  there  is  a  diver- 
sity of  decision,  which  may  be  classified  as  follows: 

1.  Special  benefits  only  may  be  set  off  agiiinst  damages  to  the  reifiairi' 
Ar,  but  not  against  the  j>i(rt  takan.  Rule  in  Maryland,  Nebraska, 
TeDDe:iifec,  Vivgin'm^  West  Virginia,  and  Wisconsin. 
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2.  General  as  well  as  .special  benefits  may  be  juet  off  af^ainst  dami^^es 
to  the  remainder,  but  not  against  the  value  of  the  j)art  taken.  Rule  in 
Georgia,  Kentucky,  Ijouisiana,  and  Texas. 

3.  Special  benefits  only  may  l)e  set  off  against  l>oth  damages  to 
remainder  and  value  of  part  taken.  Rule  in  Connecticut,  Maine,  Mas- 
sachusetts, Minnesota,  Missouri,  New  Hampshire,  New  Jersey,  North 
Carolina,  Oregon,  Pennsylvania,  and  Vermont. 

4.  General  Jis  well  as  special  Iwnefits  may  be  set  off  against  both 
damages  to  remainder  and  value  of  part  taken.  Rule  in  Delaware  and 
New  York. 

In  many  St^ites  a  distinction  is  made  !)etween  a  taking  by  municipal 
corjK^i-ations  for  streets,  roads,  etc.,  for  the  free  use  of  the  general 
public,  and  a  taking  by  a  railroad  company  for  the  financial  benefit  of 
the  promot«}rs. 

The  objections  to  allowing  such  set-off  are  as  follows: 

1.  Enforced  comjx^.nsation  for  deprivation  of  property  and  rights  to 
which  the  possessor  does  not  consent  can  \m  made  only  with  money; 
it  (^an  not  l)e  made  with  other  land  or  increase  of  value  to  land. 

To  illustrate:  Natural  justice  revolts  at  the  idea  that  a  man  who 
with  time  and  money  has  secured  a  fine  park,  hoping  to  enjoy  it  in 
privacy  and  (juiet,  should  have  his  efforts  brought  to  naught  by  a 
railroad  running  through  it,  and,  when  he  seeks  comi)ensati()n,  to  l>e 
told  that  nothing  is  duo  hun,  for  the  advent  of  the  road  affords  him  an 
opportunity  of  running  a  beer  garden. 

2.  These  benefits  are  always  prospective  and  therefore  problem- 
atical and  speculative,  while  the  taking  and  damage  is  definite  and  cer- 
t'lin.  It  would  therefore  be  a  i)ayment  for  pi'(\sent  loss  by  a  prospect 
of  future  advantages  which  might  never  l)e  realized. 

:>.  An  individual  whose  prop(>rty  is  increjtsed  in  value  by  a  public 
improvement  comiM^nsates  the  public  therefor  by  the  increase  in  his 
taxes. 

4.  To  offset  (jt^iural  benefits  against  the  (*Iaims  of  the  property 
owner  is  to  require  him  to  pay  for  what  the  general  public  secures 
for  nothing. 

Th(^  i)rovisions  of  the  proposed  order  regarding  condemnation  pro- 
ceedings skillfully  adapt  the  instrumentalities  of  Spanish  court  pro- 
cedure to  the  methods  prevailing  in  the  United  States.  Under  Spanish 
law  no  person  could  be  divested  of  title  to  property  by  having  the  title 
transferred  to  another,  ^'  except  by  virtue  of  9l  judicial  decree.^^  (Art. 
13,  Const,  of  1869.) 

The  Spanish  constitution  of  1876  provided  that  "no  one  shall  be 
(hpriivd  fff  h!x  property  except  by  a  competent  authority,"  but  my 
investigation  leads  me  to  believe  that  where  the  deprivation  extended 
to  a  divestment  of  title  in  one  and  the  transfer  thereof  to  another 
there  continued  the  necessity  for  a  judicial  decree. 
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Attention  is  directed  to  the  fac*t  that  under  the  proposed  order  th( 
vahie  of  the  property  taken  or  injured  is  fixed  by  one  man,  appointed 
a  conunissioner  for  that  purpose.  In  the  United  States  it  is  usual  U 
have  the  appi'aisement  made  by  more  than  one. 

The  proposed  order  provides  that  such  (Commissioner  is  to  b( 
appointed  by  the  judge  of  the  coui*t  of  first  instance,  and  any  party  ti 
interest  may  appeal  to  the  audiencia,  which  tribunal  may  annul  th( 
appointment;  pending  action  by  the  audiencia  the  conunissioner  con 
tinues  to  iu;t,  and  his  action  is  ))inding.  If  the  audiencia  annul  th( 
appointment,  the  judge  of  first  inst^mce  appoints  another  commissioner 
from  which  action  an  appeal  can  not  lye  taken.  (Sections  XXIV  an< 
XXV.) 

The  conmiissioner,  being  appointed,  shall  call  together  the  partie 
claiming  an  interest  in  the  property  desired.  At  the  time  and  pIa<N 
of  meeting  he  first  passes  upon  the  title  of  the  claimants,  and  onb 
those  found  to  i)ossess  a  title  or  interest  of  value  are  admitted  to  th( 
meeting.  The  (juestion  of  title  being  disposed  of,  the  matter  of  valu( 
is  investigated  and  testimony  is  taken  and  reduced  to  writing.  There 
after  the  conmiissioner  makes  his  award  and  re[X)rts  the  entire  pro 
ceeding  to  the  judge  of  the  ourt  of  first  instance,  who  is  required  U 
approve  or  disapprove  the  findings  within  five  days.  Thereafter  an< 
withi«  five  days  ""any  party  interested''  may  ap|>eal  the  proceeding  t< 
the  audiencia  of  the  province.     (Sec.  XXVI  ct  sc(|.) 

I  doubt  the  advisability  of  holding  a  mass  meeting  of  the  property 
owners  and  attempting  to  deal  with  them  in  bulk.  My  experience  ii 
matters  relating  to  railroad  rights  of  way  among  the  ** sober  Saxons' 
of  this  country  induces  a  l)elief  that  such  a  meeting  is  better  calculate< 
to  efl'ect  a  fracture  of  the  ])eace  than  a  dispassionate*  judicial  determi 
nation.  The  property  owners  should  certainly  be  given  a  hearmg 
but  I  think  it  would  be  better  to  hear  them  sepaiately. 

The  proposed  order  pi'ovidi»s  that  at  th(»  time  and  place  for  th( 
meeting  of  the  persons  asserting  a  right  to  indemnity  the  commi.*^ 
sioner  who  is  to  tiikc*  the  testimony  on  which  the  award  is  })ased  shal 
first  entei-  upon  an  investigation  of  the  titl(\s  asserted  hy  the  claimantn 
In  that  regard  tin*  provisions  of  said  order  are  as  follows: 

All  .such  {MTHoiis  shall,  ]>ef<)re  bcinjr  admittod  to  the  nuM'tinj:,  disclijsi'  the  natiir 
of  thoir  iiitiTcsts,  and  tin*  comiiiiHsioiuT  shall  suiiiniarily  and  without  apj)eal  paa 
upon  thfir  (lualiHcations.     (Sec.  XXVI.) 

This  summary  and  final  disposal  of  the  question  of  title  does  no 
seem  in  keeping  with  tin*  establish(»d  ideas  of  justice  oi*  the  stipula 
tions  of  the  treaty  of  Paris  relating  to  personal  and  property  rights  ii 
(Hiba.  AdcMjuate  piovision  should  l)e  made  for  appeal  where  th< 
rights  asserted  are  abridged  or  denied. 

My  understanding  is  that  titles  in  Cuba  are  complicated  and  that  i 
h  difficult  to  establish  them  by  what  is  ordinarily  considered  compe 
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tent  proof.  1  furthor  underHtand  that  this  difficulty  is  increased  in 
certain  parts  of  the  island  hy  the  loss  of  the  Spanish  records.  Atten- 
tion is  also  dire(^t<>d  to  the  fact  that  the  proposed  order  does  not  require 
that  the  conunissioner  shall  Ik*  an  expert  in  the  matters  over  which  he 
exercises  authority  or  he  conversant  with  the  law  of  real  property. 
Under  these  conditions  it  seems  advisable  to  prescril^e  some  rule  of 
evidence  for  establishing  a  title,  or  iit  leant  j/rhn a  ^  fade  title,  in  con- 
demnation proceedings,  and  also  to  require  the  appointment  of  exi>erts 
as  conmiissioners. 

Tnder  the  Spanish  law  the  appmisal  was  conducted  substantially  as 
follows:  The  comimny  appointed  an  expert  who  fixed  the  value,  and 
the  comjmny  tiMidered  the  amount  to  such  person  as  it  considered  to 
be  the  proi)er  party.  If  the  owner  was  dissatisfied  he  appointed  an 
expert  who  assessed  the  value,  and  the  owner  transmitted  his  re|X)ii; 
to  the  company  and  made  demand  for  the  amount  so  asceilained.  If 
an  agreement  could  not  be  reached  by  the  owner  and  the  company, 
the  experts  a[>pointed  by  each  wen*  to  meet  and,  if  possible,  agree. 
Failing  in  this,  th(»  governor  of  the  province  re<juested  the  judge 
of  the  district  to  appoint  a  third  expert,  who  fixed  an  amount  and 
reported  thereon  to  the  governor,  who  decided  the  amount  to  be  paid, 
from  which  d(»cision  an  ap|K'al  lies  to  the  Crown.  (Sec.  Ill,  Title  II, 
Law  of  Jan.  10,  iSTiK) 

The  rule  of  evidence  for  establishing  tith*  in  condemnation  pro- 
ceedings under  Spanish  law  is  as  set  forth  in  the  following  articles 
of  the  law  of  ls71>: 

Art.  5.  The  appropriation  prcxxHHlingp  sliall  1h»  comliiotcxl  with  the  }>er8onH  who, 
in  a<'conlancr  with  tlie  n^^ifitry  of  pro|M*rty  or  th(»  tax  lint,  api>ear  a«  the  ownerpor 
at*  having  tfieir  iM)sw>*Hions  re<*on!tMl. 

If  on  arrount  of  their  ajr<'  or  for  any  other  reason  tht»  owner  of  a  piee<»  r)f  property 
yhouM  1k'  incaptu'itated  to  enter  into  a  contract  ami  shonM  have  no  curator  or  other 
pt'rson  to  repn'sent  liiin,  or  the  p^^IK»rty  should  1k'  tlie  subject  of  liti^tion,  the  pro- 
ceed injrs  shall  U' con<lucte<l  \i\  tUv  prnniotn-jhnil,  who  may  validly  |)erfonn  in  his 
name  all  that  is  statt^l  in  the  forejroinjir  article. 

When  the  owner  of  an  estate  is  unknown,  or,  if  known,  his  whereal)Outs  are 
unknown,  the  onler  or  decree  relating:  to  expropriation  of  theestate  sliall  l)e  published 
in  the  Holrfm  itjir'utl  of  the  province  and  in  a  (invrtnile  MmlrUi.  Should  no  statenieiit 
1h*  forthcoming^  within  a  iKTio<l  of  fifty  days,  either  from  the  owner  in  jH^rpon  or 
throujrh  some  <Mie  duly  enijiowert^l,  it  shall  l>e  pn»suine<l  thateontient  is  given  for  the 
H'pn'sentative  of  the  department  «»f  public  proMHUition  to  represent  paid  owner  iu 
the  appropriation  procet»<linjrs. 

Art.  (>.  All  tlmse  who  can  not  alienate  the  property  which  they  adminiptor  without 
the  permission  of  a  judi«*ial  authority  are  authoriw^l  to  do  so  in  the  cases  nientione<l 
in  this  law  without  pngudice  to  wHMirinp  in  accordance*  with  law  the  amounts  which 
they  may  receive  in  constHpiencv  of  the  alienation  in  favor  of  thi*  minors  or  wanls. 
In  no  case  shall  siiid  amounts  l)e  delivore*!  to  them,  but  they  shall  always  be  dejKW- 
.ted  and  held  at  the  disi>oHal  of  the  projjer  judicial  authority. 

Art.  7.  Transfers  of  ownership,  under  whatsot»ver  title,  shall  not  prevent  the  con- 
tinuation of  the  expropriation,  the  new  owner  Ijeing  considereil  as  substituted  in  the 
obligations  an<l  rights  of  the  former  owner. 
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Art.  8.  The  rents  and  contributions  {)ertaining  to  the  property  to  }ye  expropriated 
for  workfl  of  publico  utility  shall  l>e  atbnitte<i  chirinjj  the  year  followiuj^  the  date  of 
the  alienation  as  an  evidence  of  the  legal  capacity  of  the  ix^rson  condeiuneil  to  exer- 
cise the  right**  which  may  i>ertain  to  him. 

Tho  general  features  of  these  provisions  of  the  Spanish  law  should 
be  ineorponited  in  the  proposed  order.  If  a  satisfaetory  rule  can  not 
be  provided,  provision  should  be  made  for  appealing  disputed  questions 
of  title  to  the  courts. 

In  luldition,  I  suggest  that  said  commission — 

1.  Be  increased  numerically. 

2.  lie  required  to  take  an  oath  and  act  thereunder. 

3.  Be  required  to  personally  inspect  the  premises  to  be  affected  b3' 
its  action. 

4.  That  the  railroad  company  be  required  to  furnish  the  commission 
a  genenil  plan  of  the  line  with  longitudinal  profile  and  cross-section 
dmwings  of  the  proix)sed  constru(;tion  of  the  road  on  the  premises 
sought  to  be  condemned. 

These  drawings  are  necessary  to  advise  the  commission  as  to  the 
contemplated  construction  and  ena})le  it  to  determine  the  chani<*ter  and 
extent  of  damage  to  the  property  not  taken. 

Section  X  of  the  proposed  order  is  as  follows: 

Skc.  X.  Maximum  Uiriffs  for  the  tran8[)ortation  of  j>aR*H*njjer8,  l)af2:gage,  and  freight 
shall  l>e  submitte<l  in  advance  to  the  «'cn»tary  of  public  works  for  his  approval;  and 
he  may  aft^Twards  reduces  such  rates  oiic(»  in  every  ix'riod  of  live  y«*ars.  Against  such 
decisions  and  reductions  by  the  said  secretary  any  railroad  conij>any  may  apiK'al  at 
any  time  to  the  supn'me  court  of  CuUi  which,  sitting  as  a  court  of  administ ration, 
shall  decide  the  question  summarily,  after  calling  for  sin'h  r<'iM)rts  as  it  may  «U»eui 
necesyary. 

It  is  unnecessary  to  discuss  herein  the  question  of  regulation  of  rail- 
road rates  by  the  govei-nment.  It  is  sufficient  to  diiect  attention  to  the 
fact  that  upon  the  nuixinuun  rates  lM»ing  once  (Established  the  authority 
of  the  govermnent  to  reduce  them  can  not  ]n^  exercised  for  live  years. 
The  justification  or  necessity  for  reduction  of  niilroad  nites  defXMids 
uj)on  conditions  which  change  contimially  and  not  at  stilted  intervals. 
The  commerce  of  ('ul»a  is  iinsettl(»d  and  undeveloped.  Classification 
of  freight  at  this  time  would  be  largely  gu(»sswork.  If  the  govern- 
ment is  to  exiM'cise  this  power,  it  should  be  fn»e  to  exercise  it  as  neces- 
sity requires  and  prud(»nce  dictjites.  If  the  govcM'nment  is  to  regulate 
the  tariffs,  it  should  also  n^gulate  the  classilications.  otherwise  the 
authority  to  regulate  is  a  "banen  scepter." 

The  provision  of  said  section  regarding  ai)p(»al  to  the  supn»me  court 
should  l>e  nuKlitiiHl  by  inserting  the  words  "and  evidc^nci* '"  after  the 
word  ''  reports.'' 

For  your  further  information  1  transmit  herewith  a  translation  of 
the  Spanish  "'law  of  January  Id,  is7l>,  ndating  to  forcible  alienation 
for  a  cause  of  public  utility.'-     This  law  had  not  bec^n  tnmslated  when 
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'  yoiir  rpijiipsi  fnr  this  rpprirt  was  n^roivpd,  and  tht*  necesHit}*  of  awaifc- 
in^  its  tniii.sltiliini  bus  owtsioued  n  slight  delay  in  i-uiuplyin^  with 
your  request 


Thi>  iii'ceftsity  for  increiiaed  ti-ansixirtiition  facilities  in  Cuba,  and  the 
eontirniod  dntiand  of  tho  irihsLhitants  therefor,  induced  the  military 
rfoverniueat  to  attempt  to  provide  for  the  eonstru*-tioM  of  railroads  in 
the  island,  A  trenenil  order  was  1 1  rafted  and  snbsnitted  to  the  S^ere- 
tary  of  War.  The  foi-efjointj  report  was  ujade  *>n  said  order;  the 
report  was  ponmiunieated  to  the  tuilitJiry  trove rn or,  and  tiie  prn|>osed 
order  Tumlitied  so  as  to  meet  the  ohjeetirnis  and  sii»jj^estions  set  forUi 
in  said  n^iort,  (S^e  Order  No,  34,  Ilejuhjuarters  Departiueirt  of  Cuha, 
dattKl  Fohniary  i',  IW±) 


m  THE  MATTEE  OF  AN  IHQTJIRY  FROM  THE  STATE  DEPAET- 
MENT  REGARDIHO  THE  CLAIM  OF  KERRYWEATHER  &  SOHS. 
LONDON,  ENGLAND,  FOR  DAMAGES  OCCASIONED  BY  THIE 
REFUSAL  OF  THE  CITY  OF  MANILA  TO  PERMIT  THE  F¥ETH1R 
EXECUTION  OF  AN  ALLEGED  CONTRACT  FOR  SUPPLYING  CER- 
TAIN FIRE  APPARATUS, 

[Subiiiiitwl  Ih'i  cmhtTtl.  lltiu.     Ctiif*'  No,  5iyy,  l*iviHiim  uf  lUNUliir  AffiUrw,  War  D^jMirttnt'irtJ 

Sir:  I  hav(*  the  honor  to  aeknowledcje  the  n'efdpt  of  y*Kir  request 
for  it  report  on  the  ahove-entitli'd  matter^  and  in  res|H)nse  thereto  1 
hftA  e  the  further  honor  to  report  as  follows: 

Thi'  matter  reaehes  the  War  Department  hy  reference  from  the 
State  l>i'p;irtment  of  t'ert^iin  nntes  from  the  Britisli  aml»assador  at  Hiis 
eapital  t^allinijf  attention  to  the  elaim  for  danuitjes  made  by  Mes.Hi*s. 
Merry  weal  her  «Sc  Sons,  of  London,  England,  a  British  tnidinjjronctTn. 

The  stateTiKMit  of  fa^-ts  made  f»y  Xh'rry weather  t^  Sons  is  eonlro- 
vert^d  hy  the  niuniripal  authorities  of  Nhinila,  Messrs,  Merry  weathrr 
^  Sons  ass^Tt  that,  pri4ir  to  th**  late  Spanish-Ameriean  war,  the  muniri- 
jiahty  of  Manila  entered  into  a  eontnu't  with  tliem  for  the  pun  hase 
and  sale  tif  ri*rtain  tin*  {ippanitus  foi'  the  usr  and  f)eiu*tit  at  the  city. 
The  present  nmniripal  authorities  of  Manila  deny  tliat  sueh  eontnu't 
was  ever  entered  into  hy  the  eity  and  insist  that  the  coiitrart,  if  it 
ever  existed,  was  hetwren  Mrssrs.  Merry  weathrr  ^  Sons  and  Messrs. 
Alderoa  &  Co.,  a  mereantile  eoneern  doing  husiness  in  Manila.  (See 
diM*.  17.) 

The  present  munieipil  authorities  of  Alan i la  assert  that  two  mem* 
lwM*s  of  tlie  tirrri  <d'  Ald«'r'oa  ^  t  o.  wt^v  als<>  nn*nihtMs  of  tlie  Manila  rity 
cuuneil,  and  that  said  tirrn  contra^lvd  with  Merry  weather  ^Jt  Sonn  for 
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said  fire  apparatus,  expecting  to  thereafter  dispose  of  the  same  by  a 
sale  to  the  city.     (See  doe.  17.) 

The  present  municipal  authorities  of  Manila  refuse  to  accept  and  pay 
for  said  apparatus,  and  assert  that  it  is  not  needed  by  the  city  nor 
adapted  to  its  use.     (See  doc.  19.) 

The  documents  now  l)efore  this  Department  do  not  set  forth  any 
proof  of  the  existence  of  said  contract  nor  make  any  showing  in  regard 
thereto  further  than  the  statements  of  complainants  contained  in  their 
letters. 

If  it  were  conceded  that  said  contract  was  entered  into  by  the  city,  it 
does  not  follow  that  the  city  was  not  at  liberty  to  refuse  compliance 
therewith  by  submitting  to  the  resulting  liability  for  damages.  In  the 
opinion  of  the  Attorney -(jeneral  as  to  construction  of  sewers  and  pave- 
ments in  Habana  (Dady  &  Co.),  delivered  to  the  Sex*.retary  of  War 
July  10,  1899,  it  is  stated: 

No  one  has  a  right  to  insist  upon  the  specific  i)erformance  of  a  contract  for  the 
improvement  of  streets  in  a  muni(!ipality.  A  city  may  suHix^nd  or  entirely  abandon 
a  projet»t,  although  i'!Overe<l  by  a  valid  contract,  subject  only  to  the  right  of  the  con- 
tractor, if  damaged,  tx>  re<'over  just  tx^mpensation.     (22  Op.  529-5:^0.) 

The  complainants  recognize  this  right  and  therefore  do  not  contend 
for  an  opportunity  to  complete  a  sale  and  to  require  payment  of  the 
purchase  price.  They  demand  damages  for  the  abandonment.  Com- 
plainants state  that  the  purchase  price  was  £3.88t»,  and  the  damages  are 
placed  at  iJl,3^H).  The  measure  of  damages  adopted  by  them  is  prob- 
ably the  ditferen(»e  between  the  contract  price  and  tin*  market  value  of 
the  appamtus.  No  showing  has  been  made  to  this  Department  as  to 
whether  or  not  this  difference  amounts  to  i*l,3()0. 

The  attention  of  the  Secretary  is  directed  to  the  fact  that,  primarily 
if  not  exclusively,  this  controversy  lies  l)ctvve(Mi  the  c()mi)lainants  and 
the  city  of  Manila.  The  questions  involved  are  of  a  kind  and  char- 
acter which  are  ordinarily  resolved  l)y  the  courts.  Th(M'c  (lo(»s  not 
seem  to  be  any  reason  why  this  controversy  should  not  be  relegated  to 
the  courts  and  complainants  required  to  pursue  the  ordinary  remedies 
afforded  thereby.  Apparently  there  exist  no  reasons  for  the  Secre- 
tary of  War  to  exercise  his  authority  in  a  controv(»rsy  between  an 
individual  and  a  municipality  in  the  Philippines  over  a  disputcnl  con- 
tract than  would  apply  in  the  case  of  a  similar  dispute  between 
individuals. 

From  the  correspondence  submitted  })v  the  State  Department  it 
appears  that  Messrs.  Merryweather  &  Sons  entertain  the  l)elief  that 
the  Federal  Government  of  the  United  States  is  liable  for  the  damages 
alleged  to  have  been  sustiined  by  them.     (See  doc.  18.) 

In  arriving  at  this  conclusion,  the  complainants  hav(»  ignored  the  fact 
that  the  acts  of  which  they  complain  were  performed  by  the  offii^als 
of  the  city  of  Manila.  When  that  city  became  subject  to  military 
occupation  the  incimi bents  of  political  offices  for  the  admin istmtioD 
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of  existinj^  laws  ceased  to  possess  authority  to  eontinue  such  adminis- 
tration. Their  several  terms  of  office  lapsed,  and  the  authority  to 
administer  such  ix)\vers  as  the  municipality  retained,  passed  to  sut^h 
persons  as  were  designated  for  that  purpose  by  the  connnander  of  the 
occupying  militar}'  forces.  It  was  the  same  as  though  a  new  corps  of 
municipid  officials  had  been  elected  and  installed  in  office. 

The  powers  exercised  in  refasing  to  recognize  said  alleged  contract 
were  powers  possessed  })y  the  numicipal  corporation,  and  exercised  by 
municipal  officials  for  the  benefit  of  the  municijMility.  If  a  legal  lia- 
bility for  dimiages  resulted  therefrom  it  atta(»hed  to  the  r\ty^  and  was 
not  imposed  u|X)n  the  Federal  Government  of  the  United  States.  If 
this  conclusion  is  erroneous  and  a  liability  did  attach  to  the  Federal 
Government  of  the  United  States  a  claim  therefor  is  one  of  unliqui- 
dated damages.  The  War  Department  is  not  authorized  to  settle  and 
adjust  claims  for  unliquidated  damages.  Such  claims  must  l)e  sub- 
mitted to  Congress.  If  the  complainant*  insist  that  the  Federal  (Jov- 
ernment  of  the  United  States  is  liable  for  said  unliquidated  damages 
they  should  induce  their  Government  to  ])resent  their  claim  to  the 
State  Departm(»nt  through  diplomatic  channels,  and  thus  comply  with 
the  rule  adoptcni  by  (Jongress  that  alien  ('laims  nmst  be  approved  by 
the  State  I)e|)jirtment  before  Congress  will  ccmsider  them. 

Apparently  the  complainants  are  of  opinion  also  that  the  militarj' 
government  of  the  Philippines,  lis  distinguished  from  th<»  nuinicii)ality 
of  Manila,  is  liable  for  the  payment  of  the  alU^ged  damages.  That 
is,  the  claim  should  be  paid  out  of  the  insular  treasury,  instead  of  the 
nninicipal  treasury. 

Undoubtedly  the  Secretary  of  War,  as  the  head  of  the  military 
government  in  the  Philippines,  has  su<*h  authority  over  the  funds  of 
said  gov(»rnment  that  he  may  direct  the  ai)pli(*ation  of  said  funds  to 
the  payment  of  this  claim  if  his  discreticni  prompts  him  so  to  do;  but 
in  order  to  secure  such  a<'tion  it  is  necessary  that  h(»  should  be  informed 
as  to  the  facts  involved.  In  the  instance  under  consideration  the  vital 
facts  are  disputed,  and  the  local  authorities  deny  the  existence  of  the 
contract  on  which  the  claim  is  based,  and  no  evidence  is  submitted  to 
establish  the  amount  of  damage  under  any  rule  of  measurement. 

If  the  S(»cretary  is  of  opinion  that  prolmble  cause  exists  for  a  lielief 
that  the  military  government  of  the  Philippines  is  liable  in  this  mat- 
t<»r,  it  would  seem  advisable  to  refer  the  case  to  the  military  governor 
with  instructions  to  appoint  a  commission  to  investigate  the  matter 
and  r(»port  thereon,  through  the  proper  channels,  to  this  De|mrtment. 
Ordinarily  it  wcmld  hardly  seem  advisable  to  admit  as  possible  that 
the  municipal  authorities  at  Manila  could  impose  a  liability  u\x>u  the 
treasury  of  the  insular  government.  But  this  instance  involves  cei\ 
tain  unusual  procec^dings  not  hereinl>efore  set  out,  which  may  induce 
the  Secretary  to  believe  that  the  militaiy  government  of  the.  \A'ww\&\s^ 
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equitahl}'  if  not  legally  bound  to  respond  in  proper  damages  if  the 
alleged  contract  was  entered  into  by  the  cit3\  They  are  as  follows:  On 
June  3,  1898,  Messrs.  Merryweathcr  &  Sons  addressed  the  following 
communication  to  the  Hon.  John  Hay,  at  that  time  ambassador  of  the 
United  States  at  London  (see  doc\  10): 

London,  3d  June,  1898, 
The  Hon.  John  Hay, 

5  ( 'arlton  House  Terrace ^  S.  W. 

YorR  Excellency:  In  the  month  of  Febniary  last  we  received  an  order  from  the 
chief  of  the  fire  Imtjatle  at  Manila,  Philippine  Lslandn,  for  nonie  steam  (ire  engines 
and  rire-l)riga4le  api>aratus,  to  the  value  of  a  conHiderahle  sum.  This  apparatus  was  in 
the  course  of  (construction  on  the  outbreak  of  the  war,  but  none  of  it  was  finished  in 
time  to  lie  disjmtclied  before  hostilities  commence<l.  All  arrangements,  however, 
were  ma<le  for  jiayment,  on  disi)at(;h,  thnmgh  a  (inn  of  bankers  in  I>ondon,  and  the 
whole  (»f  the  ap}>aratus  was  put  in  hand  by  us. 

We  liave  lately  noticed  in  some  of  the  j>ai)ers  jmblished  in  the  United  States 
paragraphs  to  tlie  effe<»t  that  Mr.  Williams,  the  consul  for  the  United  States  at 
Manila,  intends  to  use  his  l>est  efforts  to  induce  the  city  to  ecpiij)  its  fire  department 
wholly  fn>m  the  Unite<l  States,  an<l  it  seems  U}  us  that  when  Ahmila  is  occupied  by 
the  Unite<l  States  forces,  influence  may  Ire  brought  to  l)ear  to  induce  the  Spanish 
oflh'ials  in  Manila  to  endeavor  to  counterman<l  the  order  in  ({uestion. 

As  the  withdrawal  of  the  order,  now  that  the  apparatus  is  practically  completed, 
would  involve  a  serious  loss  to  us  an<l  as  we  can  not  l)eli(»ve  that  the  Government  of 
the  UnitiMl  Statt»s  would  dtwire  that  the  operations  in  Manila  should  interfere  with 
private  business,  espcMtially  with  an  English  house,  we  venture  to  ask  whether  it  is 
possible  for  you  \o  represcMit  to  the  authorities  at  houie  the  (lesirableness  of  request- 
ing their  ottiJH'rs  in  the  Philippines  not  to  take  any  steps  to  induce  the  otficials  in 
conunand  of  tlu»  (ire  brigade  at  Manila  to  alter  the  arrangenient-J  alr(*ady  ma<le  with 
us  for  the  supply  of  the  material  rtMpiinHl. 

We  are  jpiite  sure  that  having  regard  to  the  universal  desire  in  tliis  country  for  the 
su<'cess  of  the  Ann^rican  arms  in  the  present  war  your  (iovernnient  d(KiS  not  wish 
that  success  to  result  in  the  transference  from  Kniriish  hous<»s  of  business  alrt^a<ly  in 
<*ours«'  of  transju'tion  with  any  of  the  Spanish  colonies. 

Soli<*iting  your  kind  ottices  in  the  matter,  which  will  Im»  greatly  apprwnatt^l, 
We  have  the  honor  to  remain,  sir,  your  oiwdicnt  s<>rvant, 

Mkhrvwkathkk  t^  Sons,  Lt. 

Tbe  American  ambassador  forwarded  said  eonnnunication  to  the 
SUite  Department,  and  the  Socn^tary  of  State  on  Juno  21,  1898, 
referred  it  to  the  War  Department  with  the  foUowinjj^  comment: 

I  have  the  honor  to  submit  the  letter  of  Messrs.  Merryweathcr  iSi  Sons  for  your 
consideration,  to  the  end  that  such  instructions  on  the  subject  Jis  may  l)e  deemetl 
proiM»r  may  Ix^  sent  to  (ieneral  Merritt.     (See  doc.  9. ) 

At  this  time  (June,  181)8)  the  Insular  Division  of  the  War  Depart- 
ment was  not  in  existence.  The  hotter  was  sent  to  the  ofiiee  of  the 
Adjutunt-CicMieral.  The  United  States  was  then  eno^a^(»d  in  actual 
hostilities  in  conduetinof  the  war  with  Spain.  Since  the  matter  related, 
in  a  mcMisure,  to  the  conduct  of  the  troops  in  th(»  Held,  the  lett-er  was 
advanced  to  the  office  of  the  Major-Cienenil  Connnandinj^,  where  it 
re<'eived  the  following  indorsement: 

The  Major-(  ieneral  ( Vimmandin^  re<'<>mniends  favorable  consideration  of  the  request 
of  Mesnn^.  Merry  weather  «&  S<m8.     (2d  Ind.  do**.  9.) 
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Thereafter  the  document  was  advanced  to  the  office  of  the  Secretary 
of  War,  where  it  was  indorsed  on  July  11,  1898,  as  follows: 

Appn)ve<l  and  respectfully  returned  to  the  Adjutant^General  to  transmit  a  copy  of 
theee  jjapera  to  Major-General  Merritt,  commanding  the  Eighth  Army  CJorps,  for  his 
information  and  guidance.     (4th  Ind.  doc.  9.) 

A  copy  of  the  papers  and  indorsements  was  sent  to  Major-General 
Merrittf    (5th  Ind.  doc.  9.) 

Thereafter  and  on  Jul}'  25,  1898,  the  following  communication  was 
sent  from  the  American  embassy  in  London  (see  doc.  7): 

Sirs:  With  reference  to  your  letter  of  the  3d  ultimo  to  the  ambaflBador  requesting 
that  your  contract  with  the  authorities  of  the  lire  dei)artment  at  Manila  be  not  inter- 
fere<l  with  by  the  American  officials  when  they  occupy  that  city,  1  am  diret'ted  by 
IUh  Ext^llency  to  acquaint  you  that  he  has  re<^eiveil  a  communication  from  the  Secre- 
tary <»f  State  informing  him  that  your  re<iue8t  has  lx»en  favombly  considered  by  the 
Se<'retary  of  War,  and  that  the  papers  in  the  casi»  will  ho  transferred  to  Major-General 
Merritt  commanding  the  Deimrtment  of  the  Pacific  ft)r  his  information  and  guidance. 

Henry  White. 

Messrs.  Merry  weather  &  (>>.,  Greenvirh  Roatlj  lAtmlon. 

The  complainants  heroin  are  certainl}^  not  amenable  to  a  charge  of 
lack  of  dilijrence  in  asserting  or  vigilance  in  protecting  their  claims, 
since  they  appear  at  the  American  embass}'  in  London  on  June  8, 1898, 
at  which  time  the  smoke  of  the  burning  Spanish  vessels  in  Manila  Bay 
had  hardly  disappeared. 

The  complainants  now  insist  that  they  were  induced  to  proceed  with 
the  construction  of  said  fire  appanitus  by  said  (correspondence  with 
the  Amcri«in  ambassador.  Therefore  the  attention  of  the  Secretary 
is  e.six»cially  diret^ted  thereto. 

The  attention  of  the  Secretary  is  further  directed  to  the  fact  that 
few  cities  are  completely  and  adecjuately  supplied  with  fire  apparatus. 
If  the  apparatus  involved  herein  is  suitable  and  the  city  has  a  present 
or  prospective  need  therefor,  a  spec^ly  and  happy  solution  of  the 
])resent  dilliculty  would  be  to  accept  the*  appanitus  and  pay  a  i-eason- 
able  price  th(»refor.  Op]K)sed  to  this,  however,  is  the  fjic*t  that  the 
nuuiicipal  officials  under  the  American  lulministration,  '*upon  investi- 
gation, reached  the  conclusion  that  the  engines  and  apparatus  ordered 
from  this  London  firm  were  in  no  sense  adapted  to  the  needs  of  the 
city  of  Manila."     (See  Doc.  19.) 


Pursuant  to  the  views  expressed  in  the  foregoing  report-,  the  Sec- 
retary of  War  resDonded  to  the  inquiry  from  the  State  Department 

as  follows: 

Dfxtember  6,  1900. 
Sir:  1  have  the  honor  to  farther  acknowledge  the  receipt  of  your  letterH  tranHinit- 
tin^  <"opit»H  of  th(»  several  (H>iiiinunicati<>n8  received  by  the  State  I)ei)artnient  fn>ni 
the  britir^h  enilmHHy  in  this  capital,  rt^lative  to  the  claim  for  daina^ges  &U«i9^\»^\xa^^ 
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been  occasioned  Messrs.  Merryweather  &  »Sons,  London,  England,  by  reason  of  the 
refusal  of  the  present  municipal  authoritien  of  Manila  to  carry  out  the  pronsions  of 
an  alleged  contract  for  supplying  certain  fire  ai)paratuH  to  said  city,  and  requesting 
the  views  of  this  Department.     In  reply  thereto  1  have  the  honor  to  state  as  follows: 

From  the  correspondence  submitted  it  is  dithcult  ti>  *letermine  whether  Messrs. 
Merr>'weather  &  Sons  elec^t  to  urge  said  <^laim  against  the  innniciimlityof  Manila,  the 
military  government  of  the  Philipi)ines,  or  the  Federal  (iovernnient  of  the  (Tnited 
States.  If  presented  to  either  of  said  governments  the  c^laiiu  must  rely  on  an  alleged 
contra<*t  with  the  city  of  Manila,  the  creation  and  exist<»nce  of  which  is  denied  by 
the  present  munici|>al  authorities  of  Manila,,  who  as-sert  that  said  contnu-t  was  not 
entered  into  by  the  city,  but  if  a  contract  existe<l  it  was  l)etweeii  Messrs.  Merry- 
weather  <&  Sons  and  Messrs.  Aldecoa  &  Co.,  a  1o<*aI  Manila  tirni. 

As  at  present  advised,  I  am  of  the  opinion  that  if  the  existence  of  the  alleged  con- 
tract were  established  the  alleged  liability,  if  any  exists,  would  attach  to  the  munici- 
pality of  Manila,  and  wouM  not  attai^h  to  the  military  government  of  the  Philippines 
nor  the  Federal  Government  of  the  Unite^l  States.  T\\o  municij)ality  of  Manila  is  a 
municipal  corporation,  and,  as  such,  may  l)e  sued  in  the  <*ourts.  The  controversy 
between  Messrs.  Merryweather  &  Sons  and  the  city  of  Manila  stands  on  the  same 
footing  as  a  like  controversy  between  individuals.  The  questions  involved  are  of  a 
kind  and  character  usually  resolved  by  judicial  proceedings.  Therefore  the  parties 
secure  an  adequate  remedy  by  applying  to  the  courts. 

Ample  provision  has  been  made  by  the  military  government  of  the  Philippines  for 
the  protetrtion  ot  the  rights  of  Messrs.  Merryweather  &  Sons  under  the  alleged  con- 
tract, by  the  continuance  of  the  established  laws  under  which  the  contract  was  maiie, 
if  at  all,  and  by  the  establishment  of  competent  courts  whose  dec^ree  will  be 
enforcetl  by  the  executive  department. 
Yours,  very  truly, 

Elihit  Root,  Semiary  of  ]V(ir. 

The  Sbcretakv  of  State. 

This  matter  being  a^in  presented  to  the  S(M'retarv  of  War,  the 
tinal  aetion  of  the  War  Deoartnient  thereon  was  as  follows: 

Maw'h  7,  1901. 

Sir:  1  have  the  honor  to  a<!knowKMlge  the  receijit  of  your  letter  of  January  19, 
19()1,  referring  \o  the  claim  of  Merryweather  iSi  Sons  for  «lania«;eH  o<Tasioned  by  a 
refusal  to  a<'cept  certain  fire  apparatus  under  the  terms  of  a  certain  contnu-t  with 
said  Merryweather  tfe  Scms,  alkyed  to  have  In^en  entered  into  by  tlie  rity  of  Manila, 
P.  I.,  while  that  city  was  under  Spanish  sovereignty. 

I  have  alrea<ly  detennine<l  tliat  sim-e  the  Imuil  authorities  deny  the  creation  of  the 
allege<l  contra<*t,  I  will  not  arbitrarily  order  the  payment  of  daniaj^'es  resulting  from 
an  alleged  violation  of  said  dispnte<l  contract;  and  since  the  local  authorities  insist 
that  the  ap)>anitus  is  not  titted  for  the  uccmIs  of  the  city,  I  will  not  arbitrarily  onler 
the  purchasi^  thereof  by  the  city;  nor  will  1  exercis(»  judicial  powers  and  hear  and 
determine  the  disputed  questions  arising  lH>twe<>n  Merryweather  <<:  Sons  and  the 
municipality  since  Inith  jiarties  are  conqn'tent  to  sue  and  be  sued  in  the  courts  of 
the  Philipi)ines.      (S<h»  letter  «lated  Decendn^r  (>,  UMK).  ) 

Further  c()nsi<leration  of  this  matter  as  relating  to  an  existintr  or  alleged  liability 
of  the  nmnicipality  of  Manila  will  not  Ik'  attempted  by  this  Uepartinent. 

Inclowd  in  your  letter  is  a  copy  of  a  <*onnuunication  fmni  Merry  weather  &  Sons, 
dat^nl  January  cS,  19()1,  wherein  it  is  stattnl  that  ai»i)li<'ation  to  the  court'*  is  not  often 
to  them,  for  the  reason  as  set  forth  in  said  communication,  "  that  the  refusal  to  atrcept 
the  lire  api>aratus  contracttMl  for  was  not  nia<le  by  the  numicijiality  of  Manila,  nor 
by  Messrs.  Aldecoa  &  (>>.,  but  by  the  United  States  military  governor  of  the  Philip- 
pine Islands." 
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In  support  of  thifl  declaration  there  is  set  forth  a  copy  of  the  notice  received  by 
Merry  weatlier  &  Sonn,  rt»citing  that  the  provost-iiiarshal-general  in  instructed  by  the 
military  governor  to  infonn  Messrs.  Merry  weather  &  Sons  *' that  the  military  gov- 
ernor of  the  citij  dot*8  not  dtwire  the  lire  ap|>aratuK.'*     «    «    « 

The  military  ciccuimtion  of  the  islands  by  the  United  States  being  accomplished, 
the  authority  to  a<hninister  the  affairs  of  <*ivil  government  passed,  under  the  laws  of 
war,  to  the  comman<ler  of  tlio  occupying  fon^e.  To  properly  administer  said  affairs, 
sai<l  commamler  duly  designated  certain  jHjrsons  to  ijerform  the  dutitw  ap])ertaining 
to  ct*rtain  offices,  amimg  others  the  olhces  of  the  niunici)>ality  (»f  Manila.  These 
incuni1)ents  s<>  instalU^l  in  municipal  offices  were  as  fully  authorizcHi  to  act  for  the 
city  and  to  bind  the  umnicipality  thereby  as  were  their  pre<lect»ssors.  If  the  action 
of  tlu»wi  nmni<'i()al  officers  in  this  instance  created  a  liability  which  wouM  attach  to 
the  city  under  onlinary  c<»nditions,  the  liability  attache<i  un<ler  the  extraoniinary 
contlitions  then  existing.     (New  Orleans  r.  Steamship  Co.,  20  Wall.,  387.) 

^lessrs.  Merryweather  &  -Sons,  in  their  communication  datwl  January  8,  1901, 
addreswnl  to  the  aniba.**sador  of  the  Unite«l  States,  elei-t  to  consider  the  Federal  (lov- 
eniment  of  the  IJnit^l  Statics  as  l)eingthe  one  liable  to  themforthe  allege<l  <lamage8. 
This  claim,  therefore,  l)ecomes  one  f(»r  unliquidated  damages  resulting  from  an 
allegiMl  interferenw?  })y  the  military  authorities  of  the  United  States  with  the  per- 
forman<*e  of  an  allegiMl  contract  l>etween  said  concern  and  the  city  of  Manila. 
As  the  War  Department  was  not  a  party  to  said  alleged  contract,  the  SetTetary  of 
War  is  without  authority  to  settle  and  mljust  the  claim. 

Wen,^  a  claim  of  this  chanu'ter  presented  to  the  War  Department  by  a  citizen  of 
the  Unite<l  Stati»s,  the  extent  of  the  service  whi<*li  the  Secretary  of  War  could  per- 
form for  the  claimant  would  Ije  to  transmit  the  claim  and  accompanying  do(;uments 
to  Congress. 

In  the  instance  under  consideration  the  S<»cretary  of  War  can  not  iKTform  even 
this  s<»r^•ice,  for  the  claimant  is  not  a  citizen  of  the  Unit^^il  States,  but  is  an  alien. 

At  the  close  of  the  civil  war  a  large  nunilHT  of  "alien  claims"  were  pi"esente<l  to 
Congress.  In  1874,  up<m  the  rei'ommendation  of  the  committee  on  alien  claims, 
(\jngress  assumes  I  the  jHwition  that  the  right  of  {K'tition  guarantetMl  by  the  C'onstitu- 
tion  enabknl  a  citizen  of  the  Unittnl  States  i)resenting  a  claim  against  this  <.TOvern- 
ment  t^>  Congn^ss  to  demand  the  consideration  of  said  claim  as  a  r'njhl;  that  said  privi- 
lege did  not  (extend  to  aliens;  and  thereui>on  Congress  declarinl  that  claims  of  alit^ns 
(•an  not  proi>erly  )h'  examined  by  a  committee  of  Congress,  there  Iwing  a  dejMirt- 
mentol' thisliovernment  in  which  most  ({uestions  of  an  international  charatrter  may 
iKM-onsidertMl—  that  which  has  charge  of  foreign  affairs;  that  Congress  can  not  safe»ly 
an<l  ))y  piecemeal  surrender  the  advantage  which  may  result  fn)m  diplomatic  arrange- 
ments; that  this  has  lK*en  the  general  policy  of  the  (iovernment,  and  Congress  has 
not  generally  entertained  the  <*laims  of  aliens,  and  certainly  should  not  unless  on  the 
re(|uest  of  the  Secretary  of  State. 

(See  Kei)ort  No.  498,  Committee  on  War  Claims,  first  session  Forty-thini  Con- 
gress, May  2,  1874.) 

Said  reiM)rt  also  (!ontains  the  following  letter: 

"Department  of  State, 

"  Wnshingtoii,  Ajrril  ,V,  /^^. 

"Sir:  In  n»ply  to  your  telegram,  statuig  that  claims  are  presente<l  by  Freiurh  citi- 
zens and  other  aliens  through  Congress  to  the  Committee  on  War  Claims,  I  have  to 
remark  that  such  presentation  is  entirtdy  inconsistent  with  usage,  which  re<|uin»s 
that  aliens  must  address  this  (Government  <»nly  through  the  dii)lomatic  Representa- 
tives of  their  own  governments. 

"This  Department  refuses  to  entertain  appli(*ations  or  to  receive  claims  from 
aliens  except  through  a  responsible  jiresentation  by  the  regularly  accredited  rev^r«r 
sentative  of  their  government. 
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"I  have  also  \yeen  under  the  iiiipi-ession  that  Conjijress  refii8e<l  to  receive  petitions 
or  claiinH  from  aiienK.  Such,  I  am  a<h'ise(l,  waA  at  one  time  tlie  ru*e  of  the  Houne  of 
Reprefientativen,  ami  such  i8  the  mle  at  present  in  the  Senate,  1  am  informed.  The 
propriety  of  the  refusal  to  allow  an  alien  to  intrude  his  claims  u|)on  Congress  can  not 
be  questionetl. 

**I  have  the  honor  to  be,  sir,  your  obedient  servant, 

"Hamilton  Fisii. 
"Hon.  Wm.  Lawrence, 

"  Hovw  of  Jiqm'JtentntitH's.^* 
I  am  unable  to  discover  that  the  practice  thus  estal)li8hed  has  l)een  aliaudoned. 
It  therefore  seems  advisable  for  this  IXjpartment  to  confonn  thereto. 
Very  respectfully, 

Elihu  Root,  JStcretary  of  War. 
The  Secretary  ok  State. 


THE  CLAIM  FOE  $30,000  PRESENTED  BT  THE  AMEEICAH  MAIL 
STEAMSHIP  COMPANY  FOE  SERVICES  EENDEEED  THE  XTNITED 
STATES  IN  TOWINQ  THE  UNITED  STATES  AEMT  TEANSPOBT 
MTHEESON  TO  HAMPTON  EOADS. 

[Submitted  May  28. 1900.] 
SYNOPSIS. 

1.  The  property  of  tlie  United  States  Government,  rescued  from  tlie  perils  of  the  eea 

while  in  thc^  i)OSHes8ion  of  oftirials  of  that  ( Jovernment,  is  not  lial>le  to  a  lien  lor 
salvage. 

2.  The  Unite<l  States  having  received  the  servicers  and  re^^ulting  iMMiefits  is  liable  for 

compt^nsation,  the  measure  of  comiK»nsati(m  l)oing  the  fair  and  reasonable  value 
of  the  service  rendered  under  the  c<m<lition8  existing  at  the  time  and  place  of 
service,  and  <an  not  include  any  reward  in  the  nature  of  salvage. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your  request 
for  a  memorandum  on  the  legal  questions  involved  in  the  claim  for 
J|v:^(),000  presented  by  the  American  Mail  Steamsliip  Company  for 
services  rendered  the  United  States  in  towing  the  U.  S.  A.  transport 
McPhorscm  to  Hampton  Roads.  In  compliance  with  said  request  I 
have  the  further  honor  to  report  as  follows: 

In  order  to  avoid  possible  misunderstiinding  it  is  necessary  to  §tate 
t'le  case  as  it  presents  itself  to  ni}^  mind  upon  examination  of  the 
papers  submitted  and  the  chararter  of  the  vlann  thcrr'ni  i^re^ntid.  It 
appears  that  on  February  19,  IIMX),  the  U.  S.  A.  tninsjiort  McPhersofi^ 
homeward  bound,  while  off  the  coast  of  North  Carolina,  became  dis- 
abled by  the  breaking  of  the  tail  shaft  in  the  stern  turjc.  Thus  dis- 
al)led  the  ship  could  not  be  st<^ered  and  was  at  the  mercy  of  the  wind 
and  waves,  and  so  continued  until  February  23,  11)00,  when  it  was 
sighted  by  S.  S.  Adtniral  Santpmn^  belonging  to  the  American  Mail 
Steamship  Company,  the  claimant. 

The  Sawpson  saw  the  signals  of  distress  which  the  McPherson  was 
QyiDgSLnA  approached  the  latter  vessel.     At  11.03  a.  m.  the  Sampson 
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was  within  speaking  distance  of  the  McPhtrmn  and  its  disabled  condi- 
tion made  known.  (St^e  affidavit  of  L.  IL  Higgins,  master  of  the 
Samj>Hon.)  The  McPhermm  requested  the  Sampwn  to  tow  it  into 
Hampton  Roads.  A  consultation  was  had  on  board  the  SainpHOHy 
which  resulted  in  the  SamjMsofi  undertaking  the  service  ret|uestcd.  A 
hawser  was  passed  from  the  McPhiirmm  to  the  Sauqmim^  and  at  12.48 
the  McPhernnm  started  ahead  under  tow.  (See  log  of  MJcPhermn.) 
The  ships  arrived  in  Hampton  lioads  on  the  morning  of  February  24, 
wliere  the  MrPhet'Hoti  dropped  anchor  at  8.30  a.  m.  (See  log.)  The 
attendant  circumstances  and  conditions  under  which  the  Savipsim  per- 
formed this  undertaking  make  it  a  salvage  service  of  highly  meritorious 
character.  Under  these  conditions  the  owner  of  the  SanipHon  is 
entitled  to  comi^ensation,  and  if  the  McPhcrmn  were  owned  by  an  indi- 
vidual or  private  association  the  claimant  could  proceed  to  recover 
sjilvage  by  libeling  the  McPhirmm  and  its  cargo  by  a  i)roi>er  action 
in  admiralty.  Such  proceeding  is  jmVwUil,,  and  the  steamship  com- 
pany could  no  more  conduct  it  in  the  War  Oepailiment  than  it  could 
an  action  to  condemn  privati*,  property  for  the  use  of  the  company. 

The  court  of  admiralty  nhme  luw  juris* Hetiou  to  try  a  (|ue8tiou  of  salvage.  (Honse- 
miin  p.  The  SchcMmer  North  Carolina,  15  Pet  40,48.) 

This  Department  is  In^und  to  consider  this  claim  as  founded  on  a 
c  )ntract  or  not  consider  it  at  all. 

Not  IxMng  able  to  libel  the  property  of  the  United  States  by  an  exercise 
O"  the  |X)wers  l>elonging  to  the  War  Deimrtment,  the  steiunshii)  com- 
pany has  recourse^  to  a  claim  for  comjKMistition  for  services  rendered 
under  contract,  and  abandons  the  position  of  a  mlrfrr  to  assume  that 
of  a  contractor. 

Very  differciit  rules  govern  the  determination  of  salvage  than  govern 
questions  arising  on  contract. 

Salvage  is  acorn jKMisation  f/lrtu  hy  mar! tun*'  law  for  services  rendered 
in  saving  pro|)erty  from  imp(>nding  ix»ril  on  the  sea  or  other  water 
where  interstate  or  foreign  commerce  is  carried  on.  In  awarding  sal- 
v^age  the  points  in  controversy  are,  were  the  services  of  a  kind  and 
character  to  create  a  liability  for  salvage,  and  if  so,  how  nmch  is  due 
and  between  whom  and  how  shall  it  be  divided'!?  Usually  the  amount 
found  due  is  apportioned  between  the  owner  of  the  vessel  and  the  crew 
performing  the  service. 

There  are  no  tixed  rules  for  the  determination  of  these  questions  in 
the  United  States,  and  they  are  left  to  the  sound  discretion  of  the 
court  of  admimlty.  Reing  lodged  in  that  court,  such  discretion  can 
not  be  exen^ised  l)y  the  Quartermaster-General  of  the  Army  nor  the 
Sc(*retary  of  War.  Salvage  is  always  unascertained,  /.  e. ,  unliquidated, 
until  fixed  by  the  court,  and  claims  therefor  are  without  the  jurisdiction 
of  this  Department. 

It  is  true  that  a  person  whose  property  is  liable  to  «ii  ^\aisa.\ox  ^s^^Ji^ 
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may  settle  or  adjust  the  claims  of  his  benefactors  witnout  going 
into  court.  This  presents  the  <[uestion:  Is  the  personal  property  of 
th(^  United  Stiites  liable  for  salvaged  The  rule  announced  by  the 
United  States  Supreme  Court  is  that  when  the  property  is  not  in  the 
possession  of  the  United  State,s,  but  has  been  surrendered  to  a  com- 
mon carrier  contracting  to  deliver  the  goods  on  his  own  responsibility, 
and  rescued  while  in  such  custody,  the  property  is  liable  to  a  lien  for 
salvage.  The  right  to  sucrh  lien  is  limited  to  property  not  in  the  pos- 
session of  the  United  States,  because  the  court  is  without  the  power  to 
bring  the  Uniti»d  States  into  court  and  adjust  the  lien  and  enforce  its 
orders  in  regard  thereto  where  the  United  States  is  a  direct  party  to 
the  action,  unless  Congress  has  authorized  the  court  so  to  do. 

The  theory  on  which  the  court  proceed  seems  to  be  that  b\^  parting 
with  the  custody  or  physical  jx^ssession  of  the  i)roperty  the  United 
States  places  it  in  such  condition  that  the  lien  attaches  and  the  prop- 
erty comes  into  court  so  burdened;  that  when  the  United  States  seeks 
to  recover  the  property  it  does  so  as  a  plaintiif ,  and  thereby  waives  its 
exemption  as  sovereign  and  voluntarily  assumes  the  |x>sition  of  an 
ordinary  suitor.  (The  Davis,  10  Wall.,  15,  21;  The  Siren,  7  Wall.,  152; 
The  United  Stat(\s  v.  Wilder,  3  Sunnier,  308;  Briggs  v.  The  Life- 
boats, 11  Allen,  158;  Marvin  on  Wrecks  and  Salvage,  sec.  122;  1  Par- 
sons, Maritime  Law,  324;  2  id.,  625.) 

In  the  instance  with  which  we  are  now  dealing  the  property  was  in 
the  iK)ssession  of  the  United  States  at  the  time  of  the  rescue,  and  it 
would  seem  to  follow  that  the  lien  for  salvage  did  not  attach. 

If  1  am  mistaken  in  this  and  such  lien  did  attach,  the  possessor  of 
the  lien  nmst  present  his  claims  to  a  court  of  admiralty. 

Before  leaving  the  subject  of  salvage  it  is  necessary  to  <'all  your 
attention  to  t\w  rights  and  claims  of  the  crew  participating  in  the 
rescue.  These  jM^rsons  are  not  before  tlie  l>epartment,  and  any  settle- 
ment of  salvage  claims  of  the  owners  would  not  bar  the  clauns  of  the 
crew  unless  the  owners  are  now  authorized  to  act  for  them  in  said 
matter.  So  important  are  th(»se  salvage  rights  of  seamen  considered 
that  Congr(»ss  has  provided  that 

pA'cry  stipulation  ))y  wliicli  any  Hoaman  ronsoiits?  *  *  *  to  a])an(l(»n  any  ripht 
whicli  hv  may  liavi'  or  obtain  in  the  nature  of  salvage  shall  ]h'  wholly  inojKirative. 
(Sec.  45;^5,  Rev.  Stats.) 

The  purpose  in  giving  salvage  is  twofold — to  I'eward  services  per- 
formed and  stinudate  like  services  in  the  future.  As  the  court  say  in 
77/<  /y<//vr  (25  Fed.  Kep.,  774): 

The  p4»ri],  lianlnhip,  fatijjrue,  anxiety,  an<l  re?pr»nsihility  eneountere*!  hy  the  salvois 
in  the  particular  rase;  tlie  skill  an<l  enerjry  exercised  hy  tlu'in;  thejiallantry.pronipti- 
tude  and  zeal  displayed — are  all  to  Ik*  considered,  and  the  salvors  are  to  lx»  allowed 
such  a  jreiHToue  reconiiKMise  as  will  enc<nirajre  an<l  stinnilate  similar  services  in  others 

The  services  and  attributes  above  referred  to  pertain  more  largely 
to  the  crew  than  to  the  owner  of  the  rescuing  vessel.     The  owner  of 
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th*»  rost^nin^*-  sluyi  is  lo  bu  rompt^nsiiti^d  foi-  llie  uso  of  his  |)roprrty  and 
its  liuzaid-,  Init  lu^  is  lujt  4'ntitl(*d  to  rucinvt*  tlu*  n^wartl  *^i\  t4»  lii.s  seuiueii 
for  galljiiitry  in  rondrrint^  Miircor  to  another  ship  at  Hea, 

It  will  he  iu'i*»'s.sHry  Ui  roriu^tidHM'  this  in  dt^trrniinint::  what  is  to  he 
iiHvhidiHl  in  tixini^-  tbo  uwiier'w  qmuttnm  ut*  rftU  undrr  tin*  iiiiplit^d  t'on- 
trui-t  relied  ii[>oii  herein. 

Thb  brings  us  tu  the  fcHisideratioii  ui  the  rlaini  its  I  niiderstund  it  is 
presented,  ninnely,  an  aceoimt  tV»r  servieehi  rendered  the  United  States 
under  an  implied  cunti'aet  ta  pay  therefi^r. 

The  United  States  luivin^**  I'eeeived  tlie  serviees  and  result  in  t^  benefits, 
is  required  to  pay  fcir  tlieiii  the  same  as  though  i»erfuruK"d  pursuant 
to  a  written  e^mtraet.  The  liability  exists  in  the  absence  of  a  written 
contraet;  the  dill  ere  nee  beiriju^  tliat  when  the  eon  t  met  is  du!_v  entered 
into  and  redn*'ed  Uy  writinjr  the  Ujuted  States  is  liound  by  the  priee 
agretni  upon  f»y  its  otHcer»;  l>ut  when  the  eontnu^t  is  not  in  writing, 
the  |>erson  pi*rforrnin|;f  the  serviee  is  required  to  aece[)t  a  fair  and 
reasonable  eoujpensation  for  sueh  serviees  as  ht?  aetually  performs. 
{Clark  V.  United  States,  95  U,  S^  531);  Wibson  v.  United  States,  23  a 
Cls.  K.,  77,  HI.) 

In  Older  to  bare  its  ehiims  considered  Uy  ilie  War  Department,  it  is 
neeessary  for  the  steamship  eompany  to  tal\e  the  jxjsition  that  it  was  a 
eontraetor,  acting  in  pursuanee  of  an  exist irij^  eontniet  to  perftjrm  the 
si^rviee  for  the  MvPtarmn,  This  being  true,  not  only  d<*es  the  eom- 
pany eease  to  Ire  considered  a  salvor,  but  it  also  eliminates  from  eon- 
sidenition  the  s[KH.'iaI  features  which  <ri^'c  the  servii-e  a  salvaj^e 
charaeter,  sui  fi  as  gallantry,  skill,  counige,  promptitude,  peril  to  life 
and  proi>erty  by  which  the  serviee  was  aecomplished*  Tliese  are 
important  niatters  to  be  considered  in  fixing  the  reward  given  to 
siilvors,  Imt  are  not  considered  in  paying  contractors  for  complying 
with  their  contracts.     Contrai^tors  are  not  mn/rfhif;  tbcy  are  ///r/V/, 

If  prior  to  the  pi^rformanee  of  this  service  by  the  Sffjfijmm  the 
steamship  eompany  had  entered  into  a  written  contraet  with  the  Gov- 
ernment that  for  a  designated  sum  it  would  perform  the  service,  the 
fact  that  in  order  to  carry  ont  the  *  ontmct  the  sliip  and  crew  render 
such  serviee  as  in  the  alisenec  of  the  contraet  would  entitle  them  to 
a  salvage  would  not  authorize  the  Quartermaster-General  to  pay  the 
corni)any  more  than  the  stipulated  priee.  If  the  contrary  is  true,  why 
uniy  hi*  not  exercise  a  like  authority  and  reward  a  teamster  in  \m 
department  for  gallant  and  meritorious  contluct  (  The  power  to  devote 
the  money  belonging  to  the  United  States  to  the  i>ayment  of /Y//v//v/i< 
is  vested  in  Congress. 

The  only  way  the  Quartermaster-General  can  ai'quire  jurisdiction  to 
consider  this  claiTu  is  t^*  treat  it  as  being  for  services  rendered  under 
a  contract  to  perform  tlie  serviees  under  the  actual  conditions  existing 
at  the  time  they  were  performed,  but  which  contract  did  uvil*  ^^N!5as> 
price  ti>  be  [>aid. 
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The  question  is  then  narrowed  to  the  inquir^^  as  to  what  would  l>e 
the  market  price  for  such  service.  To  arrive  at  this,  it  is  proper  for 
the  Quartermaster-General  to  consider  the  matter  as  though  the 
exigency  penuitted  him  to  advertise  for  bids  for  the  performance  of 
the  work  of  relieving  the  McPhcrmn  from  the  situation  in  which  it 
was  involved  at  10.30  a.  m.  February  23,  1900. 

The  bids  being  received  and  opened,  the  Quartermaster-General,  in 
passing  upon  the  question  of  their  being  fair  and  reasonable,  would 
consider  two  things:  (1)  The  ordinary  charge  for  towage  in  ordinary 
weather;  (2)  the  amount  to  be  added  for  increased  service  occ^isioned 
by  the  condition  of  the  wind  and  seii  and  the  ability  of  the  McPherson 
to  float  with  its  cargo  intact. 

The  service  rendered  by  the  Sanipf<nn^  involved  herein,  Iwgan  not 
earlier  than  10.30  a.  m.  February  23,  1JH)0,  when  the  Sampson  first 
sighted  the  McPlufi'mn^  and  ended  not  later  than  8.30  a.  m.  February 
24,  1900,  when  the  McPhernon  dropped  anchor  in  Hampton  Roads. 

The  condition  of  the  sea  and  weather  during  this  period  was  as  fol- 
lows (see  log  of  the  McPherstm)'. 

February  23,  1900. 

4  a.  m. — Strong  to  heavy  gale;  tremendous  heavy  Ht»a;  ship  rolling  and  laboring 
heavily. 

6  a.  m. — Moderate  gale;  heavy  beam  sea;  ship  rolling  heavily. 

10.30  a.  m. — Sighted  S.  S.  Admiral  Stimpsou;  h(>iste<l  signals  asking  to  ])e  taken  in 
tow.  Answered  yes.  Drifted  buoy  with  small  line  attached.  8ent  end  of  steel 
cable  on  l)oanl. 

Noon. — Lat.  84°  33  N.,  long.  74.25  W.  Strong  breeze,  rough  sea,  and  overtraat. 
Cape  Henry  N.  29,  W.  162  miles. 

1^.4S  2>'  m. — Started  ahead  under  tow.     Streamed  log. 

2  2^.  m. — Wind  and  sea  increasing. 

5  p.  m. — Mo<lerate  gale;  rough,  confuse<l  sea;  overciist. 
6. SO  p.  7w. — Diamond  Shoal  L.  Y.  alnjam,  dist.  (J  mih\s. 

7.30  p.  m. — Hatteras  light  al)eam,  dist.  6}  miles.     Clear,  strong  ))reeze;  sea  moder- 
ating and  getting  smooth  by  degrees. 
10.60  p.  m. — Boodi    Island   light  al)eam,   dist.    12   miles.     Fresh   breeze;   clear, 

smooth  sea. 

Saturday,  Febritary  24,  1900. 
Gentle  breeze;  clear  sky;  smooth  sea. 
2.15  a.  m. — Currituck  light  al)eam,  dist.  14  miles. 
6.35  a.  m. — Stopped  to  take  pilot  and  j)r<x*eeded. 
6.45  a.  m. — Cape  Henry  abeam.     Reported  ship. 
8.30  a.  m. — Droppe<i  anchor,  Old  Point  ('omfort  light-house. 

The  attention  of  the  Quartermaster-General  is  direittcd  to  the  state- 
ment in  affidavit  of  the  master  of  the  Samjpson^  that  the  engines  of  the 
Samption  were  *' slowed  down"  at  11.08  a.  n).  and  the  Sampsfm  maneu- 
vered to  get  under  the  stern  of  the  MrPh<:ri<(»i.  Arriving  within  speak- 
ing distance,  a  colloquy  took  place  ])etween  the  officers  of  the  respective 
vessels,  and  after  a  conference  on  board  the  Samjmm  a  hawser  was 
passed  and  fastened.  The  log  of  the  McPlwrsim  shows  that  the  ship 
"started  ahead  under  tow'-  at  12.45  p.m.  of  that  day. 
It  is  not  only  proper  but  necessary  for  the  Quartermaster-General  to 
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(*on8ider  these,  thiittifs,  tm  \hv  Uids  mc  su|pposf^d  to  hnw  hren  made 
witli  ri'feroiHH*  thm'to. 

In  further  ronsideruhOn  of  this  nmtirr  us  Innno;  tlrti'iininrd  Uy  pass- 
\ng  u\HHi  bids,  attciitioii  is  ditvrtrd  lu  ilw  invi  Ihsil  no  rti nside nit Icmi 
would  Ih>  trivt^ji  to  tin*  rtfsf  iH'  pmih  rttj  rtfitff'  uf  iUv  SmnjMott,  'Wv 
ability  of  tlio  sliips  hniderud  to  |K'rlV»nu  \\\v  servitt*  ivquirrd  would 
he  r(Jti.sider(*d,  l»ut  tho?si*  hiiviui^  ihc^  rinjuin^d  rapiicitv  would  stand  nu 
an  tHpial  tVxitint:^  witlioiit  ivjjfard  to  th^dr  tinunrial  vuliu\ 

Nor  roidd  it  bt>  t'oasitb-^rvd  tiiat  in  p*M"foi  iniiti^  tin*  srrvirr  for  vvhirh 
the  (ddH  were  suhiiutted  the  Siimjmm  would  l>o  ohli^^ed  to  U^mjKira' 
ril y  ubartdnTi  its  iin^^ulur  t'luployiuent  and  sustain  a  Icjss  tlioitdty .  Sut^h 
luutt^-rs  arr  projirr  t*jiougli  for  tht*  tufturs  to  (umsidrr,  but  an-  not 
within  the  liinitril  powers  of  an  olficer  of  thi*  l^intrd  Stiitt\s  charf^ed 
witli  disbursing''  tla^  public  funrls  spcM^itirally  ai>pro|>riat<Hl  for  a  partic- 
ular purpUNr  ujid  subjrfted  to  ?s[H'('iJit'  tuetbods.  ftaitss  thrre  is  now  at 
the  disfKJsal  of  the  Quarteniauster-Cf eiiem!  a  fund  whirb  lie  is  at  liberty 
to  exiJeiid  as  a  hntn^s  under  the  extvptional  eonilitions  (U'esi-ritiHl  by 
tin ^  ease.  As  to  the  existence*  of  suib  a  fun<l  I  sun  xmA  advised.  It 
would  not  bt*  prnpt-r  for  thi' (iuartcriuast*'r-(  iencrab  in  the  exercise  of 
his  liuuted  ptjvvcrs  in  such  matters,  to  t*«>nsider  tliat  it  wduld  Kjc  lo  tlie 
tinanciul  henetit  of  the  ruitcti  States  to  i)ay  ^oOjMM),  ur  any  otiirr  sum, 
rather  than  h>se  the  tninsport.  t'oiutH^usatiou  for  services  is  not  tixed 
hy  that  vnU'  where  the  laws  of  luiuiaruty  or  civilization  are  respected. 
The  law  does  not  permit  even  salvors  to  say  to  shipwrecked  unfortu- 
nutes:  **  How  much  is  rescue  worth  to  you  ^ "  Kvimi  i  n  salvage  (^anes  the 
qiiestiotj  is  what  is  just  and  n^usonable,  and  the  eourts  frecpu*ntly  set 
aside  |ujsitive  ctmtracts  foj"  the  payment  td'  a  spi^c^itied  suuj  to  reseuers 
whiMi  found  to  he  unreii^onable,  (Houseman  ik  The  North  Carolina, 
15  Pet,  40;  Good  Intent  i\  Atlantic  Insurance  Co.,  lUit  V.  S.,  llu,  llT*) 

The  loss  and  damat^e  i)i'casioned  the  steamship  *'om[>anv  by  reason 
of  the  SampHini  grounding  in  the  harbor  at  Jamaica  can  nut  be  con- 
sidered by  the  Quartermast*'r-<feneraL  At  bi'st  they  are  utdiqiiidated 
danuiges,  with  whieli  lie  is  not  autljiuized  to  deab  Such  damages  are 
also  too  remote  to  iu*eate  a  lialjility  m\  the  part  of  the  Ignited  States. 
If  entrance  to  said  harbor  is  hazardous  both  hy  day  and  niy^ht,  the 
dauaige  was  not  occasioned  liy  the  I'uited  States  any  more  than  are 
the  ordinary  perils  of  the  sea.  If  entrance  to  the  harbor  was  danger- 
ous only  at  night,  it  was  the  duty  of  the  ship's  mastei'  to  renuiin  out- 
side until  daylight.  If  tlic  wejithcr  did  nui  permit  this  lu  fie  done, 
then,  again,  the  entrance  became  an  oi'dinary  peril  of  the  sea,  for 
which  the  I'nited  States  could  not  be  lield  liable.  It  scents  very  plain 
tliat  this  alleged  loss  and  damage  can  Tiot  hi*  considered  Ivy  the  l)e|>art- 
ment  when  it  is  remembered  that  the  Quartermaster-General  is  com- 
pelled to  deal  with  this  steamship  company  as  possess! r»g  only  tK<?. 
rights  of  an  ordinary  contractor  or  ni»t  deal  \s\\\\  \V  ivV  v\\\.  "^^^v^*^  nn^^ 
ordinary  contractor  whoso  vessel  went  agroVLwd  \\\\\\<i  Vi^ ^«^  x<!^>x^c\^^^% 
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to  port  after  performing  his  contract  be  entitled  thereby  to  have  his 
contract  price  increased'^ 

The  Quartermaster-General  can  not  consider  the  loss  and  damage 
asserted  to  have  been  occasioned  by  the  bananas  awaiting  shipment 
on  the  Samjjffon  ripening  during  the  delay  of  two  days  resulting  from 
the  Sant2}iion  deviating  from  its  course.  The  showing  now  made  does 
not  disclose  the  amount  of  said  damage,  nor  does  it  disclose  that  the 
fruit  was  owned  by  the  steamship  company.  (See  letter  of  Neale  of 
May  4, 1900.)  It  does  appear  from  said  letter  that  when  the  SamjMon 
grounded  in  the  harbor  it  was  so  severely  injured  that  it  was  obliged 
to  return  to  New  York  "in  ballast." 

As  stated  alx)ve,  the  United  States  is  not  to  be  held  responsible  for 
the  Sawpsan  being  stranded,  and  it  does  not  ai)pear  that  if  the  Samp- 
son had  not  run  aground  the  prospective  cargo  would  have  reached  its 
proposed  market  in  a  marketable  condition.  The  damage  to  the  ivuit 
seems  to  have  resulted  from  the  accident  to  the  Sampson, 

The  adjudicated  case  known  as  T/w  ^ikuha  (54  Fed.  Itep.,  197)  has 
no  application  to  claiuLs  of  the  character  of  the  one  under  consideni- 
tion  and  the  procedure  now  being  tjiken  th<u'eon  ))y  the  Department. 

The  Akaha  case  was  a  proceeding  in  admiralty  to  secure  salvage  by 
judicial  determination  of  the  rights  of  individuals  under  maritime  law. 
The  clahn  under  consideration  is  pn^sented  to  the  Quartermaster- 
General  of  the  United  States  Army  for  services  rendered  under  a  con- 
tract with  the  I'nited  States. 

The  decision  in  the  Akahi  case  was  rendered  by  a  reviewing  court 
(United  Stiites  circuit  court  of  appeals,  fourth  circuit),  and  the  onh' 
questions  decided  were  (I)  that  the  testimony  showed  tlir  seivices  ren- 
dered were  salvage  services,  and  (2)  that  a  reviewing  couil  will  not 
disturb  the  amount  of  salvage  awarded  l)y  the  trial  court  *'  un U\ss  for 
some  violation  of  just  principles  or  for  clear  and  i)iilpal)le  mistake  or 
gross  overallowance.^'  Jt  is  a  well-known  rule  of  law  that  an  appel- 
late court  will  not  reverse  decrees  as  to  the  amount  of  salvage  except 
for  some  clear  mistake  or  gross  overallowance.  (8  Wall.,  448;  lU 
Wheat.,  H0();  iO  Pet.,  lOS;  108  U.  S.,  352;   122  U.  S.,  2."ir».) 

1  fail  to  see  how-  this  rule  of  conduct  prescribed  for  themselves  by 
appellate  courts  when  reviewing  the  action  of  inferior  courts  in  sal- 
vage cases  is  to  be  applied  to  the  proceedings  in  this  Department  on 
claims  of  the  character  of  the  one  under  consideration. 

One  thing  appears  in  the  opinion  in  the  Akuhn  ease  which  bears 
upon  the  claim  now  })eing  eonsid(»red.  The  Ahihn  was  rescued  by 
the  Ctfij  of  BlrniuKjhifin,  From  the  statenuMit  of  the  case  it  ap|xnir8 
(54  Fed.  Kep.,  198): 

Just  after  thej^  two  n'liclKMl  an  ancluira^e  and  the  .IAvf/><f  luul  letp>  lier  anche", 
but  before  the  line  K't ween  her  and  the*  Citt/  of  liiniiliKjhntn  was  let  ^o,  tlie  latter 
steamHhip  eanie  hito  collision  with  the  IJritish  steamship  (ionhm  Cai<(U'j  ritlinjr  at 
anchor.     *    *    *    Both  ve««ela  Buffered  greatly. 
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Regarding  this,  tho  court  say  (p.  11)9-200): 

In  the  evidence  taken  in  the  ca**e  items  of  damage  caused  hy  the  collision  of  the 
salving  vessel  with  the  (iordou  ihxtle  apiK»ar.  The  court  helow  alludes  to  a  part  of 
the  exj)ense  incurred  by  the  (Vy  of  Hirmimjhamy  but  in  its  findings  it  gives  a  luraj) 
sum  without  distnissing  this  collision  or  the  responsibility  of  the  salved  vessel  there- 
for, or  stating  whether  it  includes  these  damages  among  the  exi)en8e8.  We  approve 
the  sum  found,  hut  ire  erpreiw  no  opinion  on  this  point.  Indeed,  the  record  does  not 
dis<'lose  to  what  extent  the  towage  of  the  Akafxi  contribute<l  to  the  collision. 

That  the  court  saw  fit  to  call  attention  to  the  fact  that  it  did  not  pass 
upon  this  point,  and  to  explain  that  it  could  not  do  so  on  account  of 
the  condition  of  the  record  in  that  case,  is  an  admonition,  if  not  an 
instruction,  that  an  item  of  damage  so  arising  is  at  least  doubtful  even 
in  salvage  cjises. 

If  I  have  made  my  views  understood  it  will  be  seen  that  they  limit 
the  discretion  of  the  Quartcrmaster-Cxeneral  to  that  exercised  b}^  him 
in  accepting  or  rejecting  bids  when  actual  competition  is  mjide,  elimi- 
nating from  considcM^ation  the  special  features  which  increase  the  com- 
pensation by  adding  a  reward,  and  also  the  indirect  damages  alleged.* 


The  views  set  forth  in  the  foregoing  report  were  approved  by  the 
Secretary  of  War,  and  the  Quartermaster-General  was  instructed  to 
s(»ttle  said  claim  pursuant  thereto. 

"This  nmttcr  Inking  rcferre<l  to  the  ('omptrnll(»r  of  the  Treasury,  he  determine<l  it 
jL*«  follows: 

"As  the  transpf)rt  Mi'1*hrri<«tn  was  in  the  possession  of  the  Unite^l  States  at  the  time 
the  services  were  rcndertNl,  it  is  well  settled  that  the  vessel  can  not  1k»  lil)eled  in  an 
admimlty  court  t^)  sustain  or  enforce  the  claim  for  siilvage.  This  (tlaim,  therefore, 
nuist  iHM-onsidcred,  if  at  all.  jis  one  arising  under  an  agreement  in  the  natun?  of  a 
contract  in  which  everything  was  agreed  to  l)etwet*n  the  parties  except  as  to  the 
amount  of  comiM'Usation. 

**  While  there  is  no  written  contract,  tb^  re<|uire<l  by  se<'tion  3744,  Reviseil  Statutes, 
yet  ju^  the  agrnMiicnt  has  Immmi  executed  the  claimant  is  clearly  entitled  to  a  reason- 
al)U»  coin|HMisiition  for  the  scrvic(»s  rendered. 

"Ill  the  very  able  opinion  of  Judge  Magoon,  lawoflicer,  Division  of  Insular  Affairs, 
War  l)(»partincnt,  he  says: 

"  '  In  order  to  have  its  claim  considered  by  the  AVar  Department  it  is  necessary  for 
the  steamship  comiuuiy  to  take  the  ]H)sition  that  it  was  a  contractor,  acting  in  pur- 
suanr*'  of  an  <'xisting  contrart  to  jHTform  the  services  for  the  MvPhrnon.  This  l)eing 
true,  not  only  dtws  the  rompany  cea^e  to  Iwconsidered  asalvor,  but  italsr) eliminates 
from  considenition  the  spi'cial  features  which  give  the  w»rvices  a  salvage*  «*haracter, 
surh  a'^  gallantry,  skill,  counige,  proniptitude,  peril  to  life  ami  j>ro|>erty  by  whi<-h 
the  service  was  jU'complishe<l.  Thew»  are  imixMant  matters  to  l>e  considen»<l  in  fix- 
ing; the  rrward  given  to  salvors,  but  are  not  considenKl  in  j»aying  contra<'tors  for 
complying  with  their  contracts.     ('ontnu!tor»  art*  not  rnranini;  they  are  paid.^ 

"The opinion  also  clearly  sets  forth  the  principles  tobeapplie<l  in  determining  what 
the  rea'^onable  value  of  th(»  st»rvic(*s  has  l)een.  The  simple  question  then  is,  What 
w<'re  the  st'rvictts  worth  to  the  steamship  Admiral  StnnpHimf  What  would  reasonable 
and  fair-mimled  men  have  chargtMl  for  said  services  uinler  all  the  circumstances  of 
the  cas<»,  applying  the  principles  set  forth  by  Judge  Alagmui?"  (7  Dec.  Ca^vvv^.  ^^ 
Treas.,3(>r>,  Wm.) 
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THE  SALARY  OF  THE   QOVEEHOE-QEITEEAL   OF  CTTBA  AND  ITS 
PAYMENT  OUT  OF  THE  REVENTTES  OF  CUBA. 

The  gentleman  who  is  the  governor-general  of  Cuba  is  an  officer  in 
the  United  States  Army.  He  is  discharging  the  duties  of  two  sepamte 
and  distinct  offices — the  one  military  and  the  other  civil.  One  office 
is  that  of  a  major-general  in  the  United  States  Army;  the  other  is 
that  of  the  head  of  the  government  of  civil  affairs  in  the  island  of 
Cuba.  As  a  major-genenil  of  the  Army  he  is  in  command  of  the 
militar}'^  forces  of  the  United  Sbites  sUitionod  in  Cuba.  This  force 
consists  of  443  officers  and  9,152  men,  making  a  force  of  9,595  men — 
nearly  one-half  the  size  of  the  Regular  Army  at  the  time  the  pa}'  of 
officers  was  tixed  by  Congress.  These  troops  are  stationed  at  various 
points  throughout  the  island.  It  is  doing  Major-(ienenil  Wood  scant 
justice  to  say  that  in  the  discharge  of  his  militaiy  duties  cx)nnected 
with  this  military  establishment  he  is  earning  his  pay  as  an  officer  in 
the  United  States  Army. 

As  the  head  of  the  government  of  civil  affairs  in  the  island  of  Cuba 
he  is  discharging  a  multitude  of  duties  arising  in  the  administration  of 
all  departments  of  civil  government  in  the  island. 

In  the  conduct  of  the  military  affairs  committed  to  his  charge  and 
keeping  he  renders  service  to  the  United  Stntes. 

In  the  conduct  of  the  affairs  of  civil  government  committed  to  his 
charge  and  keeping  he  renders  service  to  tlie  p(H)ple  of  Cu))a. 

The  conduct  of  the  affairs  of  civil  goveriimcMit  are  not  the  ordinary 
duties  of  an  officer  of  the  United  States  Army  as  s])eeially  defined  by 
the  laws  creating  and  regulating  the  military  establishment  of  the 
Unit<>d  Stiites.  On  the  contrary,  the  performance  of  such  service  by 
an  officer  of  our  Army  is  fftlrrnfrd,  not  rrf/tnrrd,  and  must  l)e  justified 
b\^  necessity.  *'  He  is  no  friend  to  the  Uc^public  who  advocates  the 
contrary.''     (Dow  v,  Johnson,  100  U.  S.,  158,  [♦>9.) 

I^ing  outside  of  the  dutic^s  prescribed  for  a  major-general  by  the 
law  creating  liis  office,  the  ])erformance  of  said  dutiivs  would  be  exti-a 
services,  for  which  he  would  be  entitlcMl  to  extia  compensation  in  the 
absence  of  positive  legislation  prohibiting  such  payment. 

In  Crratiot  v.  United  States  (15  Peters,  870,  871)  the  United  States 
Supreme  Court  say: 

It  ihi  not  snfricient  to  establish  that  those  items  on^ht  to  he  rejected,  that  there  is 
no  positive  law  whieli  expressly  provides  for  or  fixes  such  allowances.  There  are 
many  authorities  conferred  on  the  different  department's  of  the  (lovernment  which 
for  their  due  execution  re<|nire  services  and  <lnties  to  Ih'  performed  whic^li  are  not 
strictly  appertaining  to  or  devolved  npjm  any  particular  otlicers  or  which  n>quire 
agencies  of  a  s|K'cial  discretionary  nature.  In  such  cases  the  department  charged 
with  the  execution  of  the  particular  authority,  business,  or  <luty  Ikus  always  been 
deemed,  incidentally,  to  jiosjr^rs  the  ri^ht  to  employ  the  proixT  j)ersons  to  i>erform 
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the  f^ame  a*»  tht*  appmpriaff  mean?»  fn  carry  iiitci  fffoct  the  rt:H]nirp<i  encl;  am!  alsfi  the 
rights  wht*ri  the  st^rviie  *»r  fhity  wan  cxtm  servire  or  <hity,  lo  ill  low  the  j>4*i>w(ri.H  s*j 
eiiiftloypil  It  Hiiitahle  enin(>eiirtiifion.  Thin  Uoi'trine  Jm  not  new  in  this  lourt^  but  it 
wiLM  fully  exiMMUidtMl  In  the  la^st'H  of  The  Uiiite^l  t^Uit^ia  c.  MeDaiiiel,  7  Peters,  1;  The 
Uiiit*Ht  Shit en  v.  Ripley,  7  Petera,  W;  *nd  The  Unite*!  States  v.  Fillebrown,  7 
Pt'ten*,  28. 

But  it  is  said  that  section  I^rJV*,  Revised  St^ituto.s  of  the  United 
States,  proliiliits  the  payment  of  rornpensation  for  sei*vices  of  the 
kind  and  rhatTieter  now  Uein^*^  i>erfornir^d  by  the  tiead  of  the  ^govern- 
ment of  civil  atfaii^s  in  Culm.     I  eati  rmt  a^ree  to  this  pi'o|i<jsition. 

Section  1269  in  a^  follows: 

Nn  allowaneea  nhall  be  marie  to  ntlit'ers  in  addition  to  their  pay  except  as  herein- 
after provi*leih     (U.  S,  Rev,  ^tat,,  p,  220.) 

Whiit  was  the  purpose  tvf  this  enaetment  ?  Was  it  intended  to  lintit 
the  iiieonie  of  the  otlieeis  <*f  our  Army  fi*oni  ail  si>uives  whatsoever 
to  the  unioiint  fixed  by  law  lis  their  pay^  If  an  otfieer  in  the  Army 
were  to  write  a  Imok  on  his  military  experiences,  would  he  violate  the 
hiw  if  he  sohi  it  U)  a  jjuhlislu^r  nr  the  ^enenil  public  ?  Does  this 
statute  pt^ohil)it  hitu  from  •*K*i*easinfjf  liis  income f  If  so,  it  is  a  palpa- 
f»le  invasion  of  the  ritfhts  of  man,  for  a  soldier  is  a  man,  and  by  enter- 
in  j,^  tht^  military  service  suiTcruh'rs  only  a  pru'tion  of  his  civil  riy-lds. 

Manifestly  the  [Rirjxjsc  of  this  enactment  is  to  limit  the  amount 
which  an  army  officer  may  druw  from  the  Treasury  of  the  United 
States  or  the  mnney  apjuT>priattnl  from  tlie  United  States  Treasury 
for  the  supiK3rt  of  the  Army.  Ah  8uch  it  18  a  wise  and  useful  provi- 
sion, for  it  enatiles  t^oniifress  to  Hx  the  amount  to  l>e  appropriated, 
pi'events  the  rernrnnice  of  ruuma!  defieit'H,  and  result^s  in  a  sjivin^^  to 
thin  Government. 

If  such  a  pur]iose  were  not  palpable,  additional  evidence  i8  to  be 
found  in  tlie  fart  that  th<^  provisi*>ns  (d"  se^-tion  l2iVJ  were  created  }»y 
an  tiet  approved  »luly  15,  ISIO  (see  marj^inal  note  to  see.  1269),  which 
Ret  was  entitled — 

An  airt  niakinjj  appropriations  f«ir  the  siif>ii<irt  of  the  Aniiy  fi»r  the  year  f  whng 
Jnne3t),  IH71,  and  i*ther  |inr|Mn>ei^,     (hi  Ih  S.  Stiit^.^  p.  :il5-) 

Section  1269  is  a  continuation  of  a  provision  of  section  24  of  said 
act,  (See  note  to  sec.  126th)  Said  sertion  24  fixes  the  amount  of  pay 
of  the  various  officers  *>f  the  Army  iind  then  pn»vides  as  follows: 

And  the«e»unm**hall  1h^  in  fnllof  all  t'oimnutationof  <|iiarter><,  fuel,  fora^'e,  >j<»rvanti' 
Wii^-jj  and  t'lollnTij*,  l<»nift'vily  nitituis*,  und  all  iillowan<*t^?*  i>f  ovt-ry  mime  Mnd  nature 
whatever,  and  shall  Iw  imid  monthly  by  tli<*  paymaster.      (UiStutj^.,  j*.  HITj.) 

riaitdy  the  itthibition  relates  exclusively  to  the  fundw  of  the  United 
Stjites  in  tlie  Imndstif  thf»  |mytniisters — thiit  is  tosay,  the  money  apj>ro- 

priated  by  ('onori-ss  for  I  hi*  su[jport  of  the  Army. 

Are  the  funds  created  by  the  revenues  now  1  icing  collected  by  th^ 
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govf^mment  of  rml  affair?;  in  Ciihu  funds  belonging'  to  the  Unit43d 
Stiit^.s  'i 

Certainly  the}'  are  not,  These  revenues  are  eollected  hv  the  exist- 
ing government  uf  Cuha  foi'  the  purixjse  of  defraying  the  expenses  of 
iiiaijitiiiTiing  said  government.  They  are  in  no  sens<^  military  contri- 
butions or  j'e(|uisitiojis  deiiiandetl  by  a  suceessful  invader  for  the  use 
nn<i  benefit  of  the  treasury  of  his  own  government. 

The  Brussels  Project  of  an  International  Dee  la  rat  ion  i'oneerning  the 
I^aws  and  Customs  of  War  providt\s  as  follows: 

ArticlieS,  The  army  of  occtipation  shall  only  levy  such  taxe«,  *hies,  diitiea,  and 
toUg»  as  firo  atreacly  established  for  the  benefit  of  the  State  or  their  er]iuv{ilent,  if  it  Jje 
inqxjHHihli:'  d*  roIli*<  t  tlit^iiip  aotl  Chi**  nliall  he  <h»ne,  at*  far  an  |M>HHil)l»',  in  the  form  of, 
anfl  airontio^  to,  (*xrHtiii^  [mictieo.  It  slmll  <tevote  them  to  <lt^frayiri^  the  ex|»oii»et* 
of  the  adminiat ration  of  tlie  country  to  the  same  extent  im  was  obligatory  on  the  legal 
government, 

Liefjer's  Instnietions  for  the  Government  of  Armies  of  the  United 
States  in  the  Field  ((j.  O.,  100,  A.  (i.  C,  18i;3)  provides  as  follows: 

10.  Martial  law  affcn^tfi  chiefly  tlie  jHihn*  anil  rolh^?tion  of  pul>lie  revenues  and 
tax««,  whether  imiMwed  tjy  the  exjielieil  jLCovernment  or  t>y  the  invader  «  ♦  ♦ 
{Sec.  1,  par,  10.) 

0.  The  .mdarieif  of  eivtl  offherH  of  the  lioj^tile  government  who  remain  in  the 
invaded  territory  iitul  contiime  the  M'ork  ctf  tlieir  orticeH  i\rn]  can  eontinne  it  arrord- 
in^  to  tlie  eirrnniistanee  anninef  ont  *if  the  war — i^nrh  liR  ]n4^e*«,  a*hiiini>*tmtive  or 
fMjlire  olhepr>»,  tdheers  of  the  city  rvr  eommunal  ^overnmenti^ — art*  piid  froni  the  pub- 
lic revenne  of  tlie  inva<leil  territory  until  tlie  military  government  has  rfi&min  wholly 
or  i>artially  to  (liweontinue  it.     (*Sec,  2,  i»ar.  9.) 

If  such  revenues  ean  be  properly  ii.'^ed  to  \my  fi>r  services  rendered 
by  enemies,  18  it  a  mi.siipproprtaticjn  U>  use  theni  to  pay  for  simdar 
serviees  renden*d  by  those  wlio  are  trot  (^ntnuies^ 

The  case  of  Converse  t\  United  States  (:it  How.,  463)  seeoiy  to  be 
directly  in  point  on  the  qnestion  involved  in  this  discusMion. 

That  ease  artjse  as  follows: 

Philip  (ireeiy,  jn,  was  collector  of  ctistoms  at  Boston.  After  his 
death  the  United  Stiite.s  brought  suit  agitinst  hi.s  estiiti*.  James  C,  Con- 
verse, the  administnitor  of  the  estate,  pleaded  certain  items  of  set-otf 
Hinountit)i(  to  $l7,*i84,l*ii  us  "commissions  due  him  from  the  United 
States  U|wn  certain  contracts,  purchases^  and  disl)ui*senients  made  by 
him  for  oil  and  other  articles  for  tlie  Lij^ht-Honse  Service  of  the  United 
States,  under  direction  of  the  Secretary  f*f  the  'rreastiry.  No  objec- 
tion was  made  that  said  amount  was  not  the  proper  commission  if  the 
defendarit  wus  cntitltHl  to  any;  imt  the  United  States  cniitcnded  that 
the  defendant  bad  no  rit,ditful  claim  for  said  commissions,  since  it  was 
conceded  that  lieing  collector  of  custonw,  and,  as  such,  having  receiv^ed 
the  compensation  fixed  by  law,  to  wit,  !?tiJMN>  smd  $4no  additional, 
each  yeai%  he  was  proliibitcd  by  tlie  stJittitcs  from  rt*icivin|rf  anything 
more.     This  contention  wa^  .sustained  by  the  Unitci!  States  circuit 
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court,  Init  ti|x»n  apposil  to  thi-  rnitpci  States  Supreme  t'oart  the  case 
wa.s  reversed. 

The  provision  of  law  upon  whieli  the  (iovernnverit  rested  its  conten- 
tion was  as  follows: 

No  cullet'tor^  btiirvfvor.  or  naval  offifcr  shall  over  refelve  mcire  tlian  ^(10  annually 
exclusive  of  his  c*MJij>t^nsiiMtni  aw  collector,  snrvt^yor,  or  naviil  offirer,  an<l  the  finef^ 
ami  forfeitiin^  nllnwtHl  liy  hiw  fnr  »ny  «ervi«'<'  In*  nuiy  rmHlt^r  In  miy  otfier  ollitv  or 
cajmcity.     (8<'<*.  IH,  aot  182'2,  H  Statn.,  OMJ 

This  provision  was  su}»stantially  reenarte<l  prior  to  tlie  serviee  |w*r- 
formed  hy  the  defendant,  in  th*^  fullowiiiii:  arts:  ls:^*».  n  Stiit.,  4^1*; 
1H41,  5  Stat.,  4:^2;  1S42,  ;i  Stiit.,  5](>;  1S45,  5  Slat,  78*i;  J^4S,  It  Stat., 
2117;  ISV^K  t*  Stat.,  mr>,  887;  1S50,  i)  Stiit.,  504,  542,  543;  1851, 11  Stat., 
r>29;  1S52,  to  Stat.,  ilT,  1()0;   1S52,  In  Stat.,  tlS>,  12il 

111  passiiiiT  upon  the  citse  ttie  Snprenie  Coort  considered  and  eon- 
strnnl  these  various  hiws  on  tlie  same  subject-matter  in  connection 
with  enrli  other. 

In  the  opinion  the  court  say  (21  How.,  407  et  neq.): 

It  wouUl  extend  this  opinion  Uj  an  unreanonahle  lenfrfji  to  tpjote  at  lat^e  the  lan- 
^laji*'  i>f  tile  Vftriniia  arts  and  ]irtivisi*H  aKive  nieatione<l;  rmr  indeed  ilti  we  ileem  it 
ntH*e8Hary,  l>eean8e  the  rthjiTt  and  i>(*liey  ot  this  whole  lej^iiwlalinn^  when  tiiken 
together,  will  IwMnade  evident  hy  biokin^:  tu  the  state  of  the  law  1  k^ fore  ant  1  at  the 
time  the  tlifferent  lawn  were  |iaaseil,  and  tlie  defeetii  wliieh  then  exinteii,  and  which 
they  were  intende^l  to  remedy,  A  partienlar  reference  to  a  few  of  them,  in  ehnmo- 
loifieal  i»rder,  will  1h*  wiilHrit^iit  hir  thin  purjxwe,  and  we  nhall  refer  to  tlntw*  wliieh 
have  been  mainly  relied  on  hy  the  eirenit  eonrt,  or  hy  the  cunnHel  for  the  ^nite^i 
States,  in  ord^r  hi  Kflifijiort  tlie  jnd^'ment  rtf  the  t"<tnrt  iMdnw. 

The  iin-t  law  n]^m  ihir*  Nidii***-*  is  the  art  <»f  May  7,  IH'J'2,  seition  Is,  whiiHi  (rrovide^ 
that  "  Nti  eolleetur,  ><nrvi'yor,  or  naval  (ktlieer  shjill  ever  reieive  mitre  than  $4(K)  aiimi- 
ally  exehinive  of  hi**  (onijienHiUion  iix  eoHeetor,  Rnrveyor.  <>r  naval  oairer,  and  the 
tine*!  anil  forfeitures  allowed  hy  law  for  any  service  he  may  render  in  any  other  olfiee 
or  eafiiieiiy. 

At  the  time  this  law  wie*  pju^r^^i  the  eolleetcrs*  purveyor?,  and  navid  offieeri  wen?, 
in  K^rtain  rontin^fenriis  inentioneil  in  the  art  ni  Mareh  2,  ITlHt,  ri*i|uiri?il  to  do  the 
duties  *d  I  In*  otihes  ui  *li(  h  rttlier;  and,  wilhotif  any  H|>eeial  law  n]**m  the  snhjeet,  it 
WiLs  tlie  t!et  tied  praitiei- and  iij^ap^  t»f  the  ( iovernment  to  re^inire  rolleeton*  to  NUiM^r- 
intend  lii^rhtj*  anil  lijuht  hoii.wi,>?j  in  their  reH|Mn-tivt'  dintrirti^,  and  t^i  i!if<hnrse  money  Utr 
marine  ho^^^iUiln  atid  the  lieveime-( 'iiUer  S^rvire,  for  whieh,  hy  the  prHetiee  and 
re^laiiouR  i»f  ttie  Tn-asnry  Ilepartmeiit,  \\icy  were  alloweil  ii^rtain  rommii*HinnH. 
But  there  wan  net  aet  of  Conjjref«  imjioninj;  lhe»«e  duties  on  the  rolle<'tor  or  fixing  hin 
rommisHions  for  tht^*  wrviees  and  dishnn^enrenti^.  They  were  eharjrt^l  aa?  extra 
i-erviees — thai  ii?,  ae  not  lielonxin^  to  the  olliee  of  i-olkn-tcir— and  the  amount  of  hij* 
eomj>en>"ation  de|iendeil  altoifelher  n|inii  ih(»  diFerelion  of  the  Seeretary  of  the  Tn%i**- 
ury  for  tfie  time  hein^.  Tlie^Je  exira  alloWiUieeH  in  jJoine  instanri^s  anmimte*!  t*i  very 
lar^'e  HuriiH,  and  it  afipearn  [tial  Ihi'  atti'ution  of  t'on^r*»j<s  w:l*^  at  h'njith  attraeteil 
to  rhi.^  Fnhjei  tp  and  it  wa''  dt^^nied  rij^ht  and  njore  ronMi.-tent  with  the  nature  and 
ehameter  ijf  our  inntitntions  to  tix  hy  law  the  eoiijiwoHittion  fi*r  tin-?***  w.^rviri-H,  and 
nivt  h*Hve  it  iti  every  iiimMo  deiH*nd  u|K»n  tlie  diwretion  of  the  Seeretary,  and  the 
aet«tf  1S22  was  aeeordhigly  |aHf<*<l  fi»r  that  f^nrfMwif  and  for  that  pur[>o,«4M»idy.  The 
lauKuaije  in  rh-ar,  |»rtH  i?fe,  and  a|>proprijife,  and  rm  n»nlti[*lieation  of  wnnlK  rouUl 
more  |4aiidy  Judieate  its  uhjeet.     The  words  **atiy  other  ollk't;**  were  eviileivtl^  vuwA 
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witli  mferonct^  t<»  tlic*  i*t>ntinppTH'i<'s  in  wliirli  ihip  i>f  thi><*>  ofTirprs  rnijiht  \\e  recjair 
tn  i>»^rf(»riii  tht^  (Intit's  ini|»osr<l  Ijy  \n\\  rtn  ou*^  <if  tlit^  ntlioi-}*.  Ami  (lit*  xvordn  **or 
*ither  capacity''  were  e<tii:illy  esHi^ntitil^  in  onler  to  eiiihraie  tbt^  exlm  alU>wai»ce» 
iiiii«le  fi»r  the  a^rioy  ai  which  we  have  Kpiken,  a,s  they  were  not  Jie  dntiet*  of  an 
office  creiitetl  hy  law  hnt  a  mere  ajronty  of  one  of  the  (ie|>artment*i  of  the  <fuvem- 
rnent.  Tlie  bw  does  not  forhul  eoriii»eij.Halion  for  extra  iser^ice!^  wlikh  have  no 
aifinity  or  r*»mieetion  with  the  liutit^  of  the  olJit*e  he  hol^ln.  C>n  the  contrary,  it 
riHHt^mzes  his  ri^ijt  and  gives  the  eolleetor  or  other  of  thew!  revenne  ofR<'era  an 
iithlitional  Huin,  over  and  al>ove  their  fHalaries  iu*  f)t!irer>3,  for  extra  wiervlceK  rendertni 
ax  a^ent^j,  whiclt  had  Uo  hyal  eonrie«'ti<in  wttb  their  rex|)eetive  otTieew. 

The  duties  hir  whit'h  this  « t^rlain  foni|n*nsjiliiiTi  wiu*  lixi*il  were  well  known  in  the 
lUmf^'Kand  ivraetice  of  the  iioviTinnent,  and  Con^reH^ conld  therefon*  art  arhii«edly 
aii*l  willi  ktitiwh^ljt'*',  and  jutl^e  what  anionnt  <»f  itumey  wonld  l»t*  a  fair  eonn*enHa- 
tiori.  Bnt  it  will  hardly  bei^npi^oHMl  that  Conpretv,  by  tluK  hiw,  inteDdt^l  to  fix  this 
anitiirnt  for  every  unfore«ee»j  and  jui^Hihle  serviee,  or  the  dnlies  of  every  iMKSwitile 
otfiee  which  one  of  thei*e  revenne  oflii  ern  s<hould  lie  direi'te<l  or  re<iuej^tefl  hy  the  8ec?- 
retary  m  !«orii4*  eTnerjieney  U^  till,  for^  an  (*<irijjpi^*<H  conld  not  fore^*e  what  might  l>e  the 
tharaeter  and  iin|Mjrtance  of  ftiieh  a  duty,  there  was  no  )vtt»y  un  whirh  a  judgment  of 
it«  value  could  l»e  f'-rrned.  Nor  eiin  it  \>e  Hupimse^l  that  they  iiitendeil  to  regnlate  in 
advanc*e  it>«  eoniin^uKation  or  value  wjttmnt  t^nnie  <latii  to  ael  ujjon. 

ll1l^^ides,  \ut  other  salaried  oMiri'r  is  inenlifiTieil  in  tlii.H  law  hut  col  lector?,  j*urveyors, 
and  naval  otlii-erw.  and  it  vv<inld  hanliy  U*  just  U*  tlw  legislative  \ut*]y  to  iiupnte  to  it 
the  design  <if  dealing  more  harshly  uith  these  revenue  nth cirs  than  any  othrr  oHi- 
cers  of  the  <  iovenuuent  wlui  have  certain  sidaries,  or  to  suj*]Hise  they  wonld  deny  to 
them  conijM'nHation  in  cases  where  every  other  >qilariwl  (ttficer  wan  allowed  to  claiin 
and  receive  it. 

We  have  dwelt  more  piirticnlarly  on  this  ari  of  GongreHP,  because  the  princi files 
ami  jMjliry  i>n  uhtih  it  was  ptiss^nl  form  tVie  litumM  i»f  all  the  snlnHetjtjent  leKiHlation  on 
this  snbject,  and  will  lie  fiMUid,  with  some  imMlifieationt  in  every  law-  The  great 
ohjci^t  haa  l>een  to  estahhsh,  i>y  law,  the  coin|«eusation  for  |>nhlic  servicett,  wliether 
in  otfice*^  or  agencies,  wbrre  the  nutnn'  and  chiiractcr  of  the  <iuti*^  to  \yo  perfomied 
wen*  sntliciently  ktiMwii  atid  deiinite  to  rnahle  Congress  to  forn»  an  est iuuite  of  ita 
value,  ami  not  h^ave  it  to  the  discretirvn  of  the  hinid  <tf  an  ext*initive  dejiartnient. 

After  this  act  of  1822  there  is  no  ai't  of  (Jongreas  1  Hearing  upon  the  question  until 
lHii9.  In  the  nieantime,  alM>ut  the  year  IKiS,  and  sidwctpientty  to  that  time^  several 
cases  came  before  (he  Snpn^me  (^Mirt,  in  which  otlicerH  who  were  not  named  in  the 
act  of  lH:i'2,  hilt  whii  rt^ceivcd  a  hxt*<l  salary  as  a  clerk  in  a  de|wir1ment,  or  a  flxe<l 
conitMMisatiiin  iis  an  iflticcr  in  the  Army,  or  in  mmxe.  other  ofiii'e,  claime*l  the  ri^ht  to 
8*"t  off  against  the  Tniterl  States  i*nin|Hui.siuion  for  extra  services  undertaken  hy  the 
direi'tiou  of  the  S4*i'relary,  and  for  which  there  was  no  tixed  compensiktiou  by  law. 
Aiul  in  thesi'  tax's  tbisc*nirt  liehl  that  such  coni]M<nH^ition  might  l»e  claime<l  and  »et 
off  under  the  a4*t  'if  ( *ongri'>^s  iillowi ng  set-offs  against  the  Tniied  Stiitt^s;  and  that, 
where*  the  extni  servii**"  had  In^en  rt*«piire<l  by  the  he^id  of  the  jir^jpt^r  dei*artment, 
theotfit^'r  was  entitle<l  h*  a  rea^mable  coni[«*nHatioii,  io  lie  alhnved  by  the  jury  njnm 
the  evidenee,  even  if  there  svoa  no  law  exj^ressly  aHiuiring  the  service  or  lixinjf 
com]M*nKwti*jn  for  it;  and  that  it  might  U*  awertained  and  allowiMl  by  the  jury  in 
proiH-'r  <iis«»s,  nniler  the  ilireetioji  of  ttie  court,  even  if  ttie  ht^il  of  the  defiartnient 
had  li\**<l  iiti  com|K'nsation,  and  refused  to  allow  the  claim. 

Under  thi^e  delusions,  claims  ai  this  desiriptiou  were  frei|uently  Tiiade.  and  the 
United  States  in  vol  vr-d  in  inconvenient  cotitroversit^s  in  cturrt.  Th(>4*  c(»ntroversie?t 
again  attnu'tt'^l  the  atteulinn  of  ('oiigret*i  to  the  stdtjcct  uf  coni|M'nsiLtion  for  extrn 
8er\dceH|  and  in  lS,*{tl  they  jiassi'd  ari  act  end ira<'ing  aJl  in^rwinn  holding  oHii-e  willi  a 
tixeil  salary  preciwdy  siuular  in  it^  prineipk-si  witli  the  iwt  in  ndatitm  to  enstom- 
boui^>  otllcen^— t  hat  is  Ijj  say,  thtjy  ti>*>k  away  frum  thtj  htsads  of  departments  and 
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t^mrf?^  and  jiiriet*  tlip  n^lit  fi>  (ix  thi*  f"nrin>pTisation  in  any  on.Mf*  whore  H  w 
nut  lixe<i  l>y  law;  ami  if  thi^re  wna  im  law  aHrertnujin^^  I  he  ronij>«>n.Miitinii  nr  alluwanrt? 
for  the  |>4irt'H"nliir  t*ervitH:'  the  party  wjlh  ejititle«l  te  ricm*',  [l  earrie**  i  *nt  t  ho  t»rirni|»Ie 
and  jxiUey  of  thi*  a*'t  of  1H22,  ami  [>rHAi<h\'^  th^t  there  Hhali  Ite  jio  eont[>onsatian  m 
iuliUtion  Uy  tlie  .salary,  "  unlesa  said  extra  alhiwanre  ur  tuMi|rt'iLHatinn  I  to  an!  hoH  ztnl 
by  law/' 

Nor  does  the  act  of  Auguwt  23,  1842  (5  Stat,  610),  go  ftirthi  r  than  the  a«:-t  of  IKiH, 
ex  re  I  it  only  in  dwlarinij  that,  in  onh^r  to  entitle  the  party  to  demand  eoniperiHation, 
it  tnnnt  tiot  only  Im*  tixoil  hy  law  irnt  that  Ihe  law  ut^jiropriatin^' it  hIjuII  explieitly 
fut^i  fortii  that  it  la  for  sueti  adilitioiial  pay,  extra  alhivvanre,  or  riJtn|»'MM4UiorL  Ni>w, 
th**>ie  words,  adiled  t4>  the  (>rovif4ionH  in  the  a<'t  of  \X'.\\\,  »trdy  nhow  that  the  Le^rtHlatua^ 
iHiri  tent  platted  i!iit'e«  inipe^i^iHl  hy  Hii|M^nor  iUithoHty  ujmhi  thr  ofhi'er  a^J  a  |»art  of  \ui^ 
dnty,  and  whieh  tlie  HH|H/rior  authority  hjul  in  the  enieu^eney  u  rij/ht  t<>  iiti]Ki>te,  arul 
tho  c»iiirer  wa>*  lM>nnd  to  olH:n%  nlthon^ti  they  w*erc»  oxtm  and  jidditiunal  to  what 
had  pnnioiiHly  Ik -en  n^jnirinl.  Bnt  tlioy  v&n  hy  no  fair  int*^rpretation  1m^  lie  Id  to 
oiidmieo  an  employmont  whicdi  has  do  affinity  or  roniiortion,  eilhor  in  itn  eharai^tor 
or  hy  law  or  uw^t',  with  the  line  of  hin  oftirtal  duty,  and  when*  the  t^TvioA-  1o  lie 
[X'rfornitHi  is  <>f  a  different  ehanii-ter  t*nd  for  a  different  place,  and  tho  atrnmnt  of 
oonipensation  ri'^nlatetl  hy  law. 

TliiH  proviHion  is  iiitriKhirtHl  in  the  imnnal  a[>propriation  law  for  the  HUpport  tif  the 
Army  and  Military  Aeadeniy.  And  alth<ni^}i  ttie  vvordt*  are  vjonemt,  ancl  nndiHiht- 
edly  inehide  otiieers  in  every  1 1  ran  eh  ai  the  |>nhlie  j^erviee,  yet,  from  tho  general  I'har- 
aeter  and  olijwtN  o|  thi**  law,  it  i^  nianifent  that  tho  attention  of  ConjfroHS  miuMt  have 
been  mainly  dirwted  to  offict'trM  in  the  military  t^-rviee  who,  from  the  [Hi^fition  in 
which  iinfon'^ieeii  evetrtt*  often  pla^-e  them,  ar<*  rHllofl  np<in  and  rtM|n)red  to  [H^rfonii 
dntiffl  n4ft  sjKH'iliod  liy  law  or  rej^nlation,  hut  which  i^row  tmi  of  and  are  aR-ineiati*<l 
with  military  f^ervico. 

We  i»si><H  on  to  the  acti^  fif  hS4H  and  1H4II,  which  are  tho  mr^ri'  important  N^cimHO 
they  wore  ]iiL^$^'d  about  the  tiine  this  cnnectnr  came  inti»  oflico and  apiiiy  itartionlarly 
tn  the  revenne  nJhcersiKf  whii'h  wo  arc  j^pcakin^'.  ThcclauscH  uhicli  U'ar  upon  thiw 
»|n(**«timi  in  oacti  of  tho>*e  lawn  \h  inwriln^l  in  the  annnal  civil  and  diplomatic  appn^- 
priation  law  by  way  of  provijm  t«  the  olau^te  iiiakiji^  appiopriatjonM  to  the  main- 
tenance of  the  li^ht-Hoii«i*  Servirv,  The  actof  IH4H  ai>|*ropriatew  $11,040,115,  lieing  a 
cNHmniHwion  r)f  2^  [n*r  cent  on  ttie  whole  amount  atH^rivpriatt^l  for  liiat  »erviee,  with 
a  proviso  that  no  ]jart  of  the  jimn  thon-by  appropriated  niionld  l»e  paid  to  any  (H*r* 
son  whi*  n*ceived  a  salary  an  an  othcrr  of  the  cuntttmn,  aiid  that  from  and  after  the 
\>il  day  of  Jidy,  IH4I^  the  dislnirw^ment.H  should  1m*  made  hy  tlie  collector  of  the 
iMistoitm  withont  cum|n'nf<ition.  And  if  thin  law  Mtili  romainod  in  force  it  in  very 
eh*ar  that  the  agency  of  whi<'b  we  are  s|»<*akin^  wimlil  not  have  Ihmhi  anttiori/.ed  l*y 
law,  and  the  !^4-off  claimed  by  the  plaintiff  in  error  could  not  be  allo\v**<l. 

Hut  Ihis  provijKo  hi  the  lU't  of  IH4H  is  recited  at  lar^o  in  Ifio  apprnjiriatiiai  of  IS4H, 
and  rt^jrtnded  withont  any  savinj^'  or  final i location;  ami  thiH  n^|>eahnx  clauj^*'  in 
immt*i!iatcly  pn»<-e<U«d  hy  an  appropriation  fr^r  Hnperi(iten<lent*<-  Ci^inmiwionii  of 
$ll,H7:i2ri,  lieinjr  2|  (jer  cent  nn  the  whole  amount  ap|>ropriah*<l  for  li^ht-honwe  pur- 
jKj?»e?<.  Tliere  in  m>  reHtrictiiuTi  in  thoK'  couunifiwioiiw  in  relation  lo  revouta*  otlieerH. 
Tlu'  cnmmisnioiiH  ar«*  to  In*  ]iaid  on  the  wliole  amonnt,  withont  any  reference  to  the 
[wrson  or  ofhc4rr  who  i!4^rhirms  the  Herviiv;  eiJT^fH'<|nently,  under  this  law,  the  reve- 
nne bilker  who  jMTformed  this  itnty  within  Iiim  i»wn  diHirirt  wii-j  entitled  to  1.M  per 
tvnt  rianmisHion  on  tlii' amuutit  rlislimr>^tHl^  and  ]irevinns  ac{^  of  (•cui^n-HH  n^trictiuj^ 
tbirt  allowance  won*  repuimant  to  this  law  and  thert^hy  rejiealed.  The  n*peal  ^f  thi? 
ai'l  of  IH4K  eould  ni>t,  ntMin  any  .Houuil  prini^i[de  of  law,  revive  any  previcaiH  act 
which  wan  rt^pu^nant  lo  tlie  prf^viMioiiH  contained  in  the  ref>ealing  ju*t  of  1H4JL  And 
tliij<  ju't  alh^wed  tho  oommiHsiou  of  lM  (»er  cent  in  all  nu^i^i*,  aial  appropriated  the 
mmiey  to  jjay  it,  leaving  it  U>  the  *S:»i-n*iary  of  the  TrettHury  to  tfeliM^t  a«  a^^vuV  v&sskv 
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roliei'Irir  for  hiH  iT^llei  tirm  di^rict,  or  any  nther  apent  that  he  mipht  tleetn  moi 
suitflblt*  for  thi«  tniet. 

The  act  of  September  28^  1H50,  however,  re*itorerl  the  provii^ions  containefl  in 
firnt  aet  referred  to — that  b,  the  art  < if  1^22 — ami  priividew  tliat  no  collertor  sJiall 
receive  for  his  Fervi<x*M  iiH  MUfM'riniemU'nt  of  li^lrt-honj^\s  over  the  Hinii  of  |I4I)0  per 
anmnn.  But  thLs  act  was  followi^l  hy  the  civil  itntl  (liploinatit^  iippro|»riatioji  law, 
I*a8H4»<l  at  the  j^anie  wsHion,  Septeinljer  30,  IH50,  only  two  days  nflcr  tlie  law  a1x>v 
nientiontMl,  in  which  the  compensation  iM  a^iiii  mo<lilie<l  in  rmiounf,  an<l  cfillectoi 
whrkm*  Hidary  exceeds  $2,n(X)  can  receive  jto  c4ini{H'ns;ilion  a.*^  Hin»eriiitcinlent  of  li^ht**' 
i*r  di^slnin^inj;  agent.  Yet  thi?!!  law,  like  the  prece<lin^  appropriati*>n  liiwH,  appro- 
priates* a  nnm  e<pnal  to  2J  j>er  ctnit  c<*ii^mis8ion  ij]H*n  the  wliole  am<umt  ajipnipriatefl 
for  Light- ItiaiHc^  Ser\^i(v,  and  the  Secretary  mijjht  therefon^  ein[il*>y  any  ii^^ui  he 
pleaded,  and  if  he  was  not  the  collector  tie  wcjnhl  1h*  entitled  1o  fnll  coinmii**tons. 
The  Hutije  provipionn  anM'ontaincil  In  the  appropriation  actn  of  IHrtl  (9  Stat-,  (14)8 )» 
m^>2  (lOStiit..  m),  and  L^');i  (HJSlat..  2(M1). 

It  will  Im*  w;n"n  fmm  thin  hintory  of  the  ef»niplicated  le;^iplation  un  thin  t^nhject  that 
however  varying  the  provij^ionsJ  may  1h*  in  wi^me  parti<  iilars  they  are  yet  all  foniid*-<l 
on  the  principles*  an<l  jioHcy  of  the  acts  of  1S22  and  ]K\9,  und  that  all  of  the  provij^iie 
rt^|H^!ctin>c  the  commiieMionK  to  a  n/vemie  ollirer  are  (*on(ini^l  ti*  Inn  rolledion  digtri 
antl  its  extm  cnKtomary  dntie-'*  therein  m  a^ent. 

The  jiiat  and  fair  inference  frfim  thi^e  ncht  at  CJ<->njjress  taken  top4her  m  that  no  ciiff- 
c  ret  ion  in  left  to  the  hea<l  r>f  a  rlejiartrnent  to  allow  an  oflicer  whr»  has  a  lixe*l  com  pen- 
sation  any  credit  Iwn'ond  his  salary,  nnh-ss  tlie  sf^rvice  he  has  performed  is  ref|nirec! 
hy  existin^c  laws  and  the  rcTiium^ration  for  them  flxecl  tiy  law,  It  was  im"loiilitt*itly 
within  i\w  [>ower  iKf  the  licpartment  to  order  this  colliM'ti»r,  and  every  other  col|pt*ti*r 
ill  the  ITnion,  to  pnrcha.^*  the  artlidcH  i\^<|iiinHl  for  li^rhtdionst^  iair|Mi8c?^  in  tlitdr 
resjiective  districts,  and  to  make  the  nec«.*Hsary  dishnrscmcnts  therefor.  And  for  sin-li 
services  he  wotdd  Iw^  entitled  to  mi  com]M*nsation  Unpaid  his  salary  as  colle^ior.  If 
that  Halary  exee<*di*d  $2,500. 

Bnt  the  Secretary  was  not  lionnd  to  intnist  this  nervit^  t^o  the  several  eolleeto 
He  had  a  ri^^ht,  if  he  snpt>osi/<l  the  [aihlic  intercM  retinin^l  it,  to  have  Ihi*  who1< 
f«ervi(:^  jierfonne^i  hy  a  nin^h^  apmt;  for  while  the  law  anthori;ees  him  h>  exact  this 
eerviott  frotn  tlie  st^veral  collectors,  it  at  the  same  time  i"vi*lently  antlnin:^es  hito  to 
connnit  the  whole  to  an  a^ent  or  agents  other  than  the  ro| hectors,  hy  rt^rnlating  ttie 
eommission  whi<'h  an  agetit  shall  reit^'ive,  an(l  apjiropriatin^  money  for  payment  of 
cfunmissions  of  2J  [ler  cent  npon  the  wholr  amomd  anlhoriz(.Ml  to  lit*  ex|>«'nded  in 
this  service.  And  m  the  collectors  wonid  hy  law  he  cntitlcfl  in  some  caiH^  to  n<ith- 
ing,  and  in  frthers  to  the  small  nnm  alx>ve  mentioned,  if  tl»e  nervice  was  fM*rtorrne<l 
hy  them  in  their  rt'^jKH'tive  distncts,  it  is  very  clear,  from  the  commissions  allowcnj^ 
and  tlie  ajipnrjpriation  to  pay  them,  that  he  was  iit  lilx^rty  to  employ  a  Vlifferenl 
agenry,  und  i»ay  tlie  commirtHions  jrivvn  hy  thc^  law  whenever  lie  stipposiil  the  ]»nhhe 
wtinld  l)e  l>etter  served  hy  this  itrniniJ^^'ineJit. 

And  the  case  as  iL'^snmcil  in  the  ruT'onl  is  |»recisi'ly  that  case.  The  S«*i'retary  hii« 
no  ri^ht  nnder  the  laws  u]ion  this  snhjert  to  nrder  this  or  any  other  i-ollector  to  jht- 
hmii  this  duty  h^r  all  the  li^Jht-hotJse  an<l  c^dlrction  districts.  The  law  has  dividtnl 
it  amon^j  them,  and  the  KxtH-ntive  J)c|>artment  had  ni>  right  to  imjM>se  it  upiti  one. 
But  he  had  a  rij^ht,  as  we  have  miti,  to  employ  an  agent  inntead  of  the  c<ille<'tor  or 
collectors  of  the  seveml  districts,  and  if  he  did  eTirit*l'\v  one,  the  law  tixiii  the  min- 
(H^nsation  and  ai^propriati^l  the  mr>ney  t^»  pay  it.  He  was  not  frvrhirlden  to  employ  a 
revenue  t>flicer  fitr  this  tmr[>*)Si';  ami,  so  far  as  his  w-rvices  were  [xn-formed  for  rather 
distni'ts,  liestrMwl  in  the  same  ri'lation  tn  the  (lovcrnmetit  a**  any  other  agent.  The 
law  forhiddin^  conqH^nsation,  or  rt^hiein^  it  tn  a  sniall  amount,  ihd  in^t  at^plv  to  t 
i*ervice*  The  aj^ency  w;is  entin'ly  hirei^n  lo  Ins  f»tl*icial  ilutii\M,  and  far  Ih'Vond  I 
IjjiiitH  of  the  *lislriet  to  wliich  the  law  coniini'd   his  othrial  duties  and  jj^jwer.     An 
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as  tliL'  T>t'ji44rtiiK*iit  Hp|*t"iiite<l  hiui  to  jH^rfrinn  a  <liit y  rt'^iuinxJ  by  bw,  for  which  th«? 
rojn(M*nHitioii  wiiH  fixe* I  hy  luw,  an4  thi'  rimney  appropriat^^l  to  imy  it»  he  is  eiititk-^! 
tn  thu  rumjN.'[isatinii  i^jvtii  by  ti»vv»  if  he  Uiu*  jM*rft*riiUHl  the  <hily,  for  llie  SciTt'tary 
h:y*  in*  nmre  « list  ret  ioiii4ry  iMiuer  U*  withli**l*i  wliul  the  hiw  nixv^  than  h*r  haw  to  jrive 
ss  hill  the  luwiloeH  n^t  anthorize,  Theaj^eiiey  and  m-rvie*??*  |ierfi*rniei!  in  thin  int*1anfv 
liitd  n*j  iJiure  nMtneeliun  willi  hiw  i^liieial  ihitit-nanil  i»o.sitioji  than  the  pnrtrhami  of  a 
Hufijily  »if  ^^il'K^s  fur  Iho  triH*ji«  in  Mexico  in  tin'  late  war  wonUl  have  ^tLxm  in  the 
al>!*i*net^  itf  any  other  jterwon  authorizt*d  Uv  make  niuh  a  purrhiihe*  An«l  if  f^iM-b  a 
duty  \va*s  ret|uei^te<l  ur  rv^itiirtMl  of  him  by  the  head  »>f  the  |ir*»iK?r  department  and 
iterionne*!^  ii»ix>dy  wonld  deny  his  riKlit  lo  co]n|>en»aliojj,  if  tlie  law  aulbori^e«J 
and  re<jnirt'<l  the  t«:?rvu"e  U*  lie  ihme  mid  iixinl  tin*  eomiJiniwatJon  for  it. 

LJ[H>u  tiieciu*e  tberefnre,  iW  the  t>laintiff  \n  error  o£fere<l  to  prove  it,  we  think  the 
ionrt  errt^l  iti  rt'fiLsijjj^  t<>  admit  the  h'r*tiinnny. 

Undon1>t*^lly  (V)n;^rt^ss  have  tht*  power  to  proliil>it  the  S4'eretary  from  demand- 
inj5  or  retvivintr  of  a  pnl^he  *(flieer  any  H«*rvie<"  in  any  <»tb«T  othee  or  wipaeily,  and  to 
pndiihit  the  same  |>er>4<*n  frotii  ueeeptiiii;  *ir  exeetttin^f  tlie  dn ties  of  any  aji-enry  for 
the  fiovermnent,  of  any  ik-i^Tipliou,  whih*  lie  irt  in  otliee»  and  to  deny  i-oniiienMation 
altit^'etht^r  if  the  odieer  i'h*Hjf*eH  ti»  tierfomi  the  ttt*rvir<'s;  or  they  may  ri^piire  an 
olheer  hnUhn^r  an  o!he«^  with  a  rertaiu  mlary^  however  Hmall^  to  perform  any  dnty 
ilireeteil  hy  the  liwul  of  thcs  I^etmrtment,  hfiwever  oner<uiH  or  haxanlonw,  witbittit 
ailihtional  i*«nnjH"nHivti<in.  But  the  Ir^jfisiative  dejuirtmeut  of  the  (Government  have 
never  aete*!  iiinm  j<neh  t^nneiiih-ts  nor  im  there  any  hiw^  whioli  lt>ok«  to  pit'h  a  poliey, 
ur  to  Hmh  nrdimiteii  jiower  in  the  hwid  of  im  exeentive  dejiartnient  over  it«  eab- 
ordinate  nfheerw, 

Ati  illush'iition  o*'*'iirs  to  me  which  I  think  ftiirly  *'xhibits  tlit*  extent 
of  tile  iirnhihitiotj  (tf  st't*tiiMi  \2iV>K  Kevisod  Stntufes. 

It  \ms  hueii  thi^  custom  for  nr.my  ycsir?!;  to  dotail  otiift'i'is  of  the  Army 
to  sierve  us  military  iiistrmU^fs  at  various  eduratiotial  in.stitiitioiis. 
{Si»t\  l^:^*^,  H*n\  Stat>,)  In  many  instum'**«  Nitrh  institutions  we*re 
at^^rii'iilturul  colicires  dirretly  ftrdowcd  with  land  irnuits  from  tl*c  Ft'd- 
eral  Government  upon  condition  that  they  afford  in-strurtion  in  mili- 
tary scienre,  Sujiposc  ati  officer  detaihHl  to  tcaeli  militury  tactics  at 
one  i»f  these  institutions  sees  lit  to  arnin*^a^  willi  the  college  authorities 
to  act  MS  11  tutor  in  some  other  ^tudy — hi.story,  mathematics,  or  chemis- 
ti\v.  lie  certainly  could  not  receive  compensation  fi^om  the  Treasury 
of  tlji*  I  Jiitcd  States  f(jr  such  atlditionul  service,  hiit  docs  section  1261^ 
prevent  liini  from  lawfully  receiving  compiMistition  from  the  college? 

Section  120<^  United  States  Il<?vised  Statutes,  provides  as  follows: 

Any  retirtHJ  ottirer  may,  on  lii«own  apjihration,  \n-  ihitaih^l  to  nerve  as  profeewjr 
in  any  t*oHe>?»\  But  while  so  serving,  siieh  otheer  t^hall  be  aUowc*<l  no  aUilitioiiai 
eomf^'nsiitiiiii. 

I >oi»s  this  section  ivijiiii^c  that  said  ofhcer  so  detailed  must  donate  his 
services  to  the  college^  ('an  not  he  receive  pay  from  the  college  a^ 
any  other  profcssoi-  in  the  institution  doesf 

A  t to  rney  ( i  en< ^ral  Cush  i  ng  sa  id : 

There  In  no  provision  in  the  Constitution  or  of  any  statute  whieh  forbitb  the  per- 
formani.v  of  the  «tnty  of  two  «listinet  rjthce«  l>y  the  same  (lerBon. 

Tlie  varif>u.s  provisiioiis  of  hiw  forbiildinvr  extra  allowance  or  additional  |*ay  for 
extra  service  imply  extra  >H*rvi(v,  pay,  or  allowanee  in  the  eame  <itliee,  not  <listvw>^^ 
service  in  dbtinetollieea,     {80p.  A.  it.,  'S2b;  mH3aUi5\>v.  XAji.,!^!  Vi\Qi..^^^\v^!L^c^5^.^ 
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Thjil  tlio  iillowsirii't*  of  t'xtm  coniix»n.sat]c>ri  to  persons  holding  tjffiin 
under  our  (tovei'iinieiit  is  not  contnirv  t<i  the  Const itution  or  theory  of 
our  (Toveniineiit  in  expressly  recognized  \ty  Congress  in  rmmeroiLs 
nets  throujrhont  oui"  history,  for  the  various  acts  prohibiting  sueh 
extni  liHTiix^nsution  limit  such  prohil>ition  by  the  wordm  ^'unh'ss 
expn^sHly  authorized  by  hiw."  (See  se^-s.  l7tJ3  and  17t>l,  U.  S.  Hei 
8ttits.) 

Or  by  the  following  knguage  appearing  in  the  act  of  May  1,  187t*: 

llnleHH  the  mmm  is  aiithon/>e<l  by  law  arnl   tlie  a|^propmtion  therefor  explicit: 
8tat*^8  that  it  is  for  such  additioual  pay,  exlni  allowance,  or  coinj>enBation.     (11 
StAt.,  45.) 

If  "extra  eoniperisation  "  were  opposed  to  the  Constitution,  the  fun- 
dainentMl  principles  or  tlie  theory  of  our  Govern  merit,  it  could  not  he 
luithorizcd  by  Congres^sional  enactment  or  legalized  by  an  appropria-^ 
tion  therefor. 

To  what  law  do  we  look  in  determining  w'  at  action  is  authorized  ii 
Cuba?  International  law.  Tliat  law  not  only  *' authorizes/'  it 
requires  that  the  military  eommanders  of  a  force  which  han  driven 
out  tlie  previous  govi'mna^nt  sliould  a-ssume  and  discharge  the  admin- 
i^trulion  of  rivil  nlfairs,  and  devote  the  revenues  of  Hie  country  to 
tliat  i)uqK)se,  Who  njakes  the  appropriation  or  distribution  of  the 
revenues  for  the  ac<'nni|>lishment  of  that  pur|x>8C;  Clearly  the  coiii- 
inandcr  in  chief  of  the  oecyi>ying  arm}. 

This  is  uiA  the  iirst  CV>ngress  which  has  considered  the  propositioiiM 
now  before  us.  During  the  war  with  Mexieo,  and  afterwards,  Piesi- 
dent  Tolk  exercised  the  riglit  of  distributing  or  appropriating  the 
fmids  derived  from  the  customs  I'evenues  of  the  country  oecnpied  by  j 
our  armies.  The  money  so  secured  w^as  collected  as  military  eontri- 
botions  or  retpdsitions.  It  was  seized  as  legitimate  spoil  of  war,  and 
held  and  intei*ded  for  the  use  and  henelit  of  the  United  State8,  In 
thi>  respect  it  dirt'ercd  fi'cim  the  funds  derived  from  the  revenues 
being  rolieeted  in  Cuba,  which  are  created^  collected,  and  used  f*u"  the 
use  and  fjenelit  of  the  inland  itself, 

Altbougli  the  mont\v  seeuriHl  by  our  military  forces  in  the  war  with 
Mexico  was  money  behniging  to  the  United  States,  it  was  nut  vun- 
verted  into  the  Treasury  of  the  United  States,  and  President  Polk 
used  it,  as  his  disen^tion  determined,  '* toward  defraying  the  <'Xp*'nses 
of  the  war/'  among  which  was  included  additional  eojnpeusati<Ki  to 
the  otheers  of  the  Army  perbu'iuing  servicers  bs  civil  officials. 

The  autlnprity  of  President  Polk  to  disiH)se  of  the  funds  so  i-ollecte 
was  t*hallengcd  in  Congress.      (Congressional   Globe,  vol,  2l>,  p,  57. 
Dec.  is,  184H.) 

The  matter  was  referred  to  a  select  eoinmittee,  who  submitted 
majority  report  denying  sucli  authority  in  the  President  and  a  mino 
kv  repent  sustaining  the  course  pursued  by  President  Polk.     ( 
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Ropcirts  of  (Vmimitteos,  iM  scss..  -tntli  Cdiij:.  UH4S-41*),  Ropoi-t  No.  119;' 
soi'  Mrs.sut^o  ViTs.  Polk  to  Coiitj.,  Juii.  li,  1H41>;  Hiilniriisoirs  Cotiip., 
voK  4,  p,  H72;   «ee  DiH^u^Hion  of  Messagts  'ja  CoiijLf,  GIoIm',  p.  148 

The  I'ourst'  pursutnl  by  l*ivsidoiit  Folk  wns  linally  siistniiH'ci  Uy  CV>ii* 
gre^s  hy  the  passat^^e  of  an  act  approved  March  3,  1S4H,  entitled  ''An 
act  to  pn»vide  for  tln^  settlcnicot  of  the  aer*>unts  uf  public  olhrers  njid 
others  who  may  have  receivi*d  moneys  arifsin^  from  n«iHt4iry  coutril>u- 
tions  or  otherwi.se  in  Mexico/'     (1*  Stents..  41if.) 

It  must  not  h(^  forgotten  that  the  ni<inf'ys  disliursed  by  order  of 
President  l*olk  iK'loiigcd  to  the  L'liited  States,  itnd  ilie  idticcrs  who 
had  received  and  di.slnu>ied  the  same  were  retpiired  to  ju-eount  therefor 
to  the  Treasury  ni*part!ueiit.  lli'iiee  tlie  necessity  for  the  ubove- 
ciititled  tu't.  In  the  instuut  e  with  which  wc^  Imve  tt)  deal,  the  moneys 
do  not  belong  to  the  riiited  States. 

Section  ^  of  the  act  alKive  n*ferred  to  is  as  follows  (1)  Stilts.^  413): 

Hist\  'J,  And  ht:  it  fttrthtr  amrtf^i,  That  where  lui  nftitXT  lui.'*  \nit\  I  he  is«iHH-rvij^i»m  of 
the  i'ollet'tic»n  of  the  uiilitHry  i^ontriVHitiouH  at  any  of  the  jMirM  in  Mexieo^  and  Uiu* 
a*  the  Haine  time  exerrl^eil  rivil  ftinrTir^HH  nuih'r  the  teiJtjMinirv  L'^vennneiit  tliere 
estahh^heil,  or  where  any  otheer  or  other  |»ei>on  nljall  have  t>erfnrnurl  the  rhitiehi  tti 
t'4ilk'ftttrs  at  HUeti  (Htrt?*,  niieh  oHher^r  jierf^tai  shiill  be  allowed  a  eiJiji|H^ns;itirin  vvtiii^h 
nhall  Im*  aj^iniilatefl  in  anioviut,  as  rn^arly  a**  may  \k\,  loilrnHnj:  I  he  re^^ular  fay  and 
eniohnnent>i  of  Kiieti  oltker^  to  that  :tlli>wtMi  t»y  exis^tin^  Iuwh  to  itli^vrw  of  the  enstotns 
in  thi*  I'liitiHl  State^i  wher*^  the  t*c*rvieeH  iire  i^iniihir  in  arnount  and  inif>ortantt%  >ineli 
allowaiKV,  in  all  eai*e.H  to  l»e  Hetermine^l  by  the  I'rewtdenl  of  the  t'niteiJ  Stute?f.  And 
all  idlierrM  of  thf^  Antiy  ami  <tther  |>i*rf»fin'*  in  |iuhfic'  etiqdoynient  whi>  have  reeeivi^l 
[>ayinent  for  their  werviees  in  eolleetin^.  k^x'jJinjjt  '""  atennntin^  for  Kii«l  nioueyt*,  and 
ftir  other  nei-i-snary  si^rviix^,  itre  antlion7.e<l  to  retain  ><*»  nnieh  of  the  anunint  h> 
rweivt^l  at?  in  the  i>t>iniori  of  the  PresHidentof  tlie  Ljiileil  8liite«  nmy  l»e  a  iaireum- 
|>enBatioii  for  said  serviee^. 

THE    STATUTE    PROIIlBITrNCS     OFfTCER8    OtT    THE    ARMY    Mit>M     HOLDING 

Civil.   OFFICES. 

Section  1222.  United  Stiites  Revised  StAtute.s,  providers  as  follows: 

Ni»  oftieer  uf  the  Artiiy  on  ttie  a^'tive  hst  nhall  Imld  any  eivil  otHee,  whether  by 
eltH'tjon  or  apjKiinttnent,  and  every  mieli  ottieer  who  iweeptH  or  exen^iiecM  the  fiine- 
tiofiH  of  a  eivil  othee  f^liall  thereljy  ceai*e  to  lie  an  ofheer  of  the  Army,  and  hiH  eotn- 
nnwtfion  stiall  Ih^  therehy  vaeate<L 

This  proviHioii  i.s  intended  to  prevent  officers  of  the  military  braticli 
(jf  theCfOverniiieiit  of  the  rnitcd  Sttites  front  boldiiiir  (>f!ire  iti  the  eivil 
brnneh  of  the  itovernttieiit  of  tin*  rtiited  States.  It  wonhl  be  a!»stird 
to  contend  that  it  prevented  an  otliecr  of  the  Artiiy  frotn  eoiitplyin^ 
wit  1 1  the  law  and  usajres  of  tdvilizcd  warfaii*  vvhii  b  rc.[uire  hiin  to 
assiinn*  and  tlisehai^j^e  the  duties  of  a  civil  otficcr  in  territory  subject 
to  military  government.  The  otlicH-r  who  tills  tlie  position  under  mili- 
tary ijDvernment  docvS  not  cxe incise  his  own  judgjuent  or  volition  in 
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a88uming  it,  but  simply  obeys  the  order  of  the  commander  in  chie 
requiring  him  so  to  do. 

In  conclusion,  allow  me  to  direct  attention  to  the  fact  that  it  is  nc 
contended  herein  that  Congress  may  not  regulate  the  military  estal 
lishment  of  the  United  States.  Such  laws  as  Congress  may  enact  i 
regard  to  such  military  establishment  are  binding  upon  the  commande 
in  chief  and  the  officers  and  men  composing  such  establishment 
whether  they  are  at  home  or  abroad.  But  there  is  a  distinction,  plai 
and  broad,  between  the  milittiry  establishment  of  the  United  State 
and  the  government  of  civil  affairs  in  the  island  of  Cuba. 
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APPLICATION  OP  THE  PTJBCHASEBS  OP  THE  SAH  JUAH  AND  HI 
PIEDBAS  TBAMWAT  POH  CONPIHMATION  OP  SALE  AW. 
TBANSPEB  OP  CONCESSION,  AND  POB  CEBTAIN  PBIYILEOE 
DESIBED  UPON  COMPLETION  OP  TBANSPEB. 

[Submitted  January  26, 1900.    Case  No.  17,  Division  of  IiiHUlur  Affairn,  War  Department] 

Sir:  I  have  the  honor  to  submit  the  following  report  on  the  appl 
cation  of  J.  G.  White  &  Co.,  Philip  H.  McMillan,  S.  Gilbert  Averel 
Frederic  B.  Jennings,  W.  H.  Post,  Lathrop  R.  Bacon,  and  Treno 
L.  Park,  by  their  attorneys,  Curtis,  Mallet-Prevost  &  Colt,  regardin 
a  number  of  matters  relating  to  the  San  Juan  and  Rio  Piedras  Tranc 
way,  in  Porto  Rico,  and  an  adjunct  organization  known  as  the  Sa 
Juan  Light  and  Transit  Company. 

The  application  includes  a  number  of  matters  of  such  chanu'ter  as  t 
require  separate  examination.  These  matters  have  been  presented  s 
different  times  ])y  a  series  of  requests,  all  of  which  relate  to  the  sara 
general  object  or  project. 

CONFIRMATION   OF   THE   SALE   AND    TRANSFER   OF   THE   CONCESSION    AN 
TRAMWAY   TO   THE   APPLICANTS. 

On  February  ir»,  1878,  the  Crown  of  Spain  granted  a  royal  orde 
authorizing  Pablo  Ubarri  to  build  a  tmmway  from  San  Juan  to  Ri 
Piedras,  Porto  Rico,  ((jazette  of  March  14,  1878.)  The  condition 
imposed  by  said  royal  order  appear  to  have  been  complied  with  an 
the  road  thereafter  constructed  and  openited  down  to  the  present  time 
The  rights  created  by  said  concession  and  appertaining  thereto  wer 
made  the  subject  of  a  contnict  or  sale  to  certain  citizens  of  the  Unite 
States,  and  the  parties  thereto  applied  to  General  Brooke,  then  i 
command  of  the  milittiry  department  of  Porto  Rico,  for  contirmatio 
of  the  sale.  Upon  this  matter  General  Davis,  in  his  report  hereor 
says  (Doc.  82,  pp.  8  and  4,  Ins.  Div.): 

The  proiK^rty  with  all  hi*  fai*onients  wan  w)ld  l)y  Mr.  rharri  on  Novonilxir  22, 189l 
to   William  H.  ThiU:hener,   who   represented  an  Ainerican   .syiuliciite.      The  sa 
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appear?  to  have  U^eii  in  overv  way  h'j^al  itinl  a  tniiLsff  r  nf  Irtlu  wat*  t-ffertix!  therrhy. 
tioiuTiil  Brookr  vvu^?  oiilitiiry  j^ovrniur  at  tlir  time,  aiiJ  lit*  \va^  ankei!  Ii»  (oiilini*  the 
sale,  a1i*o  to  ^,m\  iiutli<jrity  U*  rluuiiit*  the  iin»tive  power  to  eleetru'ity  arxl  t<>  widen 
tlie  iJfauj?tj,     Thert.^  in  uo  rectird  of  the  attiori  of  4ii*iierH]  Brtxikt*  in  tlitn  I>e[mrtiiient. 

The  question  of  approving  thi^ti-ansfer  was  referiTd  to  the  stH*retary 
of  justice  for  the  depiirtnient  of  Porto  Kit-o,  who  re[>orted  thereon  tin 
follows  (Doc.  *2;3,  Ins.  Div.): 

Hon.  MAJt>R-<7ENEKAL   COMMANlllN<i    TUK    iKKrArtTMENT: 

III  the  matter  referred  to  in  aiH'<»mpanyin^  eniiinuiiiir.iti^m  anent  tlte  tranHfrr  of 
eoiict^sHion  *>f  tile  tramway  U-tween  tbe  ra[>i*al  an<l  Ki<*  Pk^lrH?<,  J  have  tlie  Imiior  to 
inform  you  that  ttit'  ei*ntral  t*tation  of  nai*!  tramway  an<l  a  itortiou  of  itn  traek  a>«  far 
aj4  the  tSan  Autoiiio  channel  iirt-nx^k,  sm  aU>  that  lyin^jin  the  neijijhUirh^KHl  lA  Martin 
Pefia  ehaniiel,  are  hniU,  iUfonhnj^  to  my  information,  niMiii  *  Government  ^roumis, 
moat  of  whteh  eorreMptuMl  tt>  lh«i^e  of  the  ttl<l  '* military  zone/' 

Thron^h  a  ^;ratnit*»iLH  r*(ni'e>"hion  nf  the  pret*eihiii^^>vernme!it,  the  ^rantei*  nf  the 
tramway  wa.**  i*ermitteii  to  liuilil  the  slation  and  trark  n|Hin  said  ^rrMundH,  hnt  withont 
transferrinjr  the  title  and  jM>,S!SL-ssi(in  tliereof,  i^anie  hein^r  reserved  hy  the  (Tovernnient 
All  the^'e  IniM  are  very  valualile,  and  were  appraii^eil  at  a  Ingh  i)rii*e  nuder  the  pre- 
vious regime. 

I  nuiHt  a.ho  eall  your  attentif«n  !•>  the  fact  that  another  |Hirtion  of  ttje  traek  is  laid 
over  lotii  lrt*lon^ing  to  rej*ident>»  of  Hantnri?t%  win)  jH-niiitted  the  i^rantee  to  lay  his 
traek  without  giving  up  their  title  t^*  the  landn. 

Upin  your  apjinival  of  the  transfer,  as  reipiet^ted,  it  phould  1>e  atrom|»anied  with  a 
elawse  Ui  the  effeet  thsit  si  id  ajjproval  is  ^iven  withont  fletritnent  or  inqKiirnient  of 
the  ri^dit-Hof  ovvnershi|>  tM-liin^'inif  to  the  Fnititl  States  over  the  militiiry  and  pufjlic 
lauda  <xeii|iie<l  h\  the  fetation  and  Iraeke  of  the  tramway. 
Yours,  re!<|*eetfully, 

Jl'AN    UkRNANDK/,    IvOPCSS* 

Whether  or  not  the  re-'^trietions  of  the  Spiiniish  law  reqiiirinj^  the 
assent  of  the  (lovcrniuent  to  t  runs  fern  of  fiiitjeliises  and  sltnilur  [)rop- 
erty  are  to  ha  now  enforced  in  IVirto  Kieo,  or  shall  Ite  consideit^d 
as  obsolete  an<l  superseded  l>y  the  American  doetrine,  that  tht^  right  of 
alienation  is  iippurtenant  to  ownersliip,  is  an  administnitive  question, 
to  \m  detennined  hy  the  Sccretai'v  e>f  War  lus  an  iichiiinistrative  offieen 

The  reeotnmendation  of  the  secretary  of  justice,  Set~ior  Lopez,  that 
the  tqiprt»val  of  the  tninsfer  '\should  he  iK'coiu|>unietl  with  a  t-hiuse  (o 
the  effect  tliat  slid  apprnnal  is^riven  witliout  detriment  or  iuipairitient 
of  the  rights  of  owtiership  fjeloaging  to  the  Tuited  States  over  the 
military  antl  public  lands  occupied  hy  the  station  and  trucks  of  the 
traniwuy/^  suggests  a  not  iui|>roper  preeantionary  lueasuri^  t*i  avoid 
|>os::5ihte  uiisconception,  but  it  is  nut  essential  to  the  preservation  of 
the  property  rights  of  the  United  States  in  and  to  the  land  the  pn> 
prietatT  rights  of  which  were  htdd  by  the  Crown  of  Spaitt  and  passed 
therefrom  to  the  United  States,  Tpon  the  ai-quisition  of  title  hy  the 
United  States,  the  property  rights  therein  could  only  be  alienjited  hy 
Congress  or  hy  an  otfircr  of  t!te  (i*ivernmcnt  auth4>rizi*d  by  Corjgress 
to  make  such  alienation.     Iji  his  opinion  on  the  iipphcution  of  Weekii 
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et  al.  for  permisHion  to  construct  a  wharf  at  Ponce,  Porto  Rico,  t\n 
honorable  the  Attorne}^ -General,  says  (letter  July  2t»,  1899): 

I  do  not  know  of  any  right  or  power  which  the  Secretary  of  War  or  the  Presiden 
lias  to  alienate  in  perpetuity  any  of  the  public  domain  of  the  United  States,  except  ii 
accordance  with  act«  of  Congress  duly  passetl  with  reference  thereto.  There  is  in 
legislation  by  Congress  made  for  or  properly  aj)plicable  to  the  public  domain  in  Port 
Kico.  The  jKJwer  to  clispoee  i)ermanently  of  the  public  lands  and  public  projierty  ii 
Porto  Rico  rests  in  Congress,  and,  in  the  absence  of  a  statute  conferring  such  powei 
can  not  be  exercised  by  the  executive  department  of  the  (xoverument.    (22  Op.  546. 

PRIVILEGES   DESIRED   UPON   (COMPLETION    OF   TRANSFER, 

The  American  investors,  after  acquiring,  a,s  they  understood,  th 
rights  conferred  by  the  concession  for  said  tramway,  orgjinized  a  cor 
poration  under  the  laws  of  New  York,  to  be  known  as  the  San  Juai 
Light  and  Transit  Company,  which  said  corjjoi-ation  was  to  take  ove 
said  concession  and  operate  said  tmmway,  using  electricity  as  amotivi 
power  and  also  to  distribute  and  sell  electricity  for  light  and  other  com 
mercial  puiposes  in  San  Juan. 

To  accomplish  these  purposes  application  is  made  on  behalf  of  th* 
San  Juan  and  Rio  Piedras  Tramway  for  the  following  privileges: 

1.  To  change  the  motive  power  of  the  tramway  to  electricity. 

2.  To  change  the  gauge  of  the  road. 

3.  To  extend  said  road  through  and  upon  certain  .streets  of  Sai 
Juan  for  a  distance  of  about  i,5(M)  feet,  so  as  to  form  a  loop. 

4.  To  construct,  maintain,  and  operate  a  iiranch  line  or  spur  on 
portion  of  the  property  of  the  United  States  constituting  the  harbo 
front  in  San  Juan. 

5.  To  construct,  maintiiin,  and  operate  a  branch  line  or  spur,  abou 
1,(XK)  meters  long,  to  reach  a  certiiin  cocoanut  grove  on  the  beach  nea 
San  Juan  and  frequented  as  a  pleasure  resort. 

6.  To  purchase  or  lease  from  the  United  States  1  acre  of  ground 
situate  near  San  Antonio  Bridge,  upon  wiiich  to  erect  an  eh»ctri 
light  and  power  plant. 

7.  In  wise  a  site  for  said  proposed  power  houst*  can  not  be  securo 
from  the  United  States,  permission  is  sought  to  construct,  maintair 
and  operate  a  branch  line  in  Santurce  to  reach  a  site  for  the  propose 
power  house  in  that  locality. 

The  application  contains  requests  for  certain  other  privileges,  l)u 
the  requests  arc  not  pressed  and  are  consicienHl  as  abandonc^d.  Sine 
they  are  referred  to  and  reported  on  in  the  documents  lierein,  it  ma 
be  well  to  avoid  possible  confusion  by  stating  that  said  requests  are  a 
follows: 

8.  To  extend  the  railroad  from  Rio  Piedras  to  Caguas. 

9.  To  extend  the  railroad  from  Rio  Viedras  to  Carolinas. 
10.  To  build  a  new  line  connecting  Carolinas  and  Caguas. 
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Applinitioii  is  madr  nn  hrhalf  nf  tlir^  Sun  Jiitiii  lA^hi  sind  Transit. 
Coaipany: 

1,  To  iiist4ill  untJ  r»i)t*r!it(^  tin  I'lcctrif  ^systi'in  hi  Sun  Jmin  and  iLs 
mihitrlKs  fur  tlio  [irtKhutimi,  distribiilit*ru  ami  salv  (if  i'lectricity  for 
liil^lit  and  |KJ\v*"r. 

IVchidmll y,  thrsr  iipplirations  are  sopanito  aiul  iltstinrt;  liut  as  they 
arr  pii'sniti'd  ]ty  tho  sadii*  [jurtii's  and  ndat**  to  *tn*'  *x<*iieral  nl»jt'i't,  the 
pmeiH^diii^rs  tht^reon  liavi*  fieen  ruiidurtrd  as  imr  e;i.si\  the  neei^ssary 
distiiu'tions  Iwdiitf  inisily  preserved.  The  applii'uthuis  were  referred  Ut 
(feiieral  l^avis,  who  Jiiaile  a  i  iirt'fid  :ind  rxhauKtivt^  report  tlu-rerKu  to 
wliieh  tht*  atteiitiua  of  the  SecreUiry  uf  War  is  resptMrfally  invited. 
(See  Doe.  No,  8:i.) 

In  said  rrport  (ii'ni'nil  Dttvis  rectniniirnds  favorabh*  aellorj  as  t^»the 
followiii^^(I>oe.  '6'2,  \}.  7,  Ins*  Div.): 

1,  Tilt*  hiHtiillatJOii  of  a  l">*)|i  imi'k  thrfMi^jh  rnriuii  t*trcptM  in  San  Jtiari,  >-*i  that  \hv 
railriKtil  may  n-Ar]i  thr  ivnliM'  of  thi*  i-ity, 

2.  Tht3  chanjirt^  tjf  UitMiititivt?  prnvi^r  at  the  muil  nwi  whlmitn^  ni  ita  y;^n^l\  Tht* 
preHi^nt  IcMxunotiveH  urt?  nuiny  and  nial^Hlurniif?,  an<l  run  not  \w  |>ermitl<^l  in  lliei ity 
pn»|»fn  Tht^  en»}<t;iit  tnuk  has  a  ;;an!^i'«jf  Injt  1*9  inrlji'^,  Um  nurrmv  to  [HM-njil  ai^oixl 
*lt!veln(ijtient. 

'1  Tilt' installiitioti  uf  an  t'ln-lrit- |»la(it  s\injlil  iM.*rniii  rlrvtrir  Irtrhtin^  of  tlu"  i  ity 
ami  itn  nnhnrliF.  Tl*r  city  nlrrrt^  arr  now  liJ^HJt^'<l  Ity  pu*<  anVI  Sanlnrcf  l>y  krroscin' 
Innijis.  Tfie  l«*iul  t'ltH'trii'-lijThtinL,'  mnipany  tiiu^  ftitirely  ininUnnmU'  i.-ajmiity  for 
mijiply  of  exii^tinir  4iMnari*ls,  innl  ils  •■har'^'H  an»  i^xurbitiuit— I-  and  $1.50,  iVirto 
Kican  inrrency,  for  lamp  (IH-rundlriMiwer)  |H-r  nn»nth,  ami  only  nntil  12  o't:ltK'k, 

4.  The  only  Kittys  for  a  nuw  ek^rlrif-iMiwi^r  plant  thai  et'ern  to  he  avAjlahli*  art*  om^ 
on  Govemiiiiiit  lancj  near  San  Autonio  tiriiij?**  ami  tUrolhtTa  i*rivatt>  lot  in  San- 
tnrt\\  which  Mr.  Wilw^m  awk.n  anthnrity  to  f«niii«'rt  by  a  spnr  trark  witli  his  niinn 
line  in  t'lise  lit?  is  clfiiitvl  the  tL'*e  of  ^iovernnienl  laml,  iis  a^^kiMJ  ami  as  wan  a[»[trovefl 
hy  (leiienil  Henry,  a^i  ah* »ve  fjtatL'd.  The  pennissioii  tii  eros.^  the  iiovernnient  r^atl 
to  the  nite  f*ir  [nnver  Imiir-e  iti  Sanlnn  e  :mi<I  to  thn  t  a  power  filant  f<ir  oIH^^atin>5  the 
nitlil,  and  for  ^enenil  rotmnereial  p^lrpose^*,  \f^  reroimiienile^L 

Stieh  of  tln*se  i"oi|in'sts  as  at  Uie  tinje  had  honi  iiiad*^  were  refernnl 
to  (ieiuMul  Brnok*'  wliile  in  i'tHiaiiuiid  of  tin*  iH^partiueiit  of  tVrU» 
Rieo,  who  reported  tliereoti  as  follow.s: 

♦  *  *  The  tnuiivvay  iw  a  tnjhlie  uere^^sity,  jvnd  the  initiroveinentH  I'onteniphited 
shonhl  K*  made  at  oiiee^  hnt  tlie  iifivernrnent  HliMiihl,  in  my  o|iijiioii,  if  it  ^mntH 
Iheni,  make  the  eonditioii  that  it  in  no  way  givci^  the  Innnway  any  [trivile^*  heyoiul 
whut  is  providtMl  in  the  origiiial  tioneefision.  «  *  »  (See  thinJ  indorsement,  l>oti. 
210 

Ah  eonstrueted  atid  now  existing,  the  tninnvuy  sUrts  at  the  scpiare 
of  Ftierto  de  Kspjula,  when*  tlje  f(*rry  erosses  the  liarljor  of  San  Juan 
and  other  hoats  land,  and  at  a  jioint  alvotit  5tH)  yards  fi*oin  the  husiness 
eenter  of  the  eity.  Theiiee,  passing  the  square  of  Cohuuhus,  the  line 
traverties  the  length  of  the  island  of  San  Jutuu  a  distance  of  about  2^ 
mile^.  It  then  erosses  ihe  San  Aiitofiio  higdrni  and  traverses  a  pri- 
vate right  of  way  for  aljout  2tHj  yardb^  and  then  oeeupie«  a  portiotvtil 
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the  military  road  to  a  point  near  Kio  Piednu?,  where  it  loaves  the  mil- 
itary road  and  occupies  a  right  of  way  over  private  proi>erty  to  Rio 
Piedras. 

The  tramway  occupies  the  western  ix)rtion  of  the  military  highway 
and  is  constructed  on  a  different  grade  from  the  wagon  rojwl  and  sejm- 
rated  therefrom  b}^  an  embankment.  The  houses  on  the  other  side  of 
the  highway  are  constructed  on  the  curl)  line.  Therefore  there  is  not 
room  for  a  competing  parallel  line  occupying  said  military  highway, 
if  any  such  be  in  contemplation. 

The  tramway  is  of  narrow  gauge,  but  the  ties  are  of  sufficient  length 
to  permit  the  construction  thereon  of  a  stiindard-gauge  line.  The 
motive  power  in  use  is  steam,  and  the  rolling  stock  consists  of  7  l^ld- 
win  locomotives,  17  passenger  cars,  and  21  freight  and  baggage  cars. 

The  company  has  constructed  four  stations  along  its  line,  and  owns 
shops,  yard,  and  car  barn  at  Kio  Piedras. 

THE   CHANGE   OF   MOTIVE   POWER. 

The  royal  order  granting  the  concession  authorized  Ubarri  *'  to  build 
a  tmmway,"  and  was  silent  as  to  the  motive  power  to  be  used.  The 
royal  order  retjuired  that  he  "'conforms  strictly  with  the  pi-oject 
approved"  for  said  tramway.     (Doc.  No.  54.) 

The  approved  project  contained  the  following  provision  (Doc.  No.  55, 
Ins.  Div.): 

5.  If  tht;  steam  jKiwer,  vvhifh  it  is  tluui^ht  of  iiMiri^  in  the  riiiiiiiii^  ol  tholraniway 
either  on  the  Garreterii  or  ruiiiiin^  over  the  streets  of  the  villa;:es,  ami  wliich  is 
granted  hy  way  of  trial,  hIiouM  not  ^\\v  satisfaetory  results,  an<l  the  engines  shoiiM 
cause  the  Hnj]:hteHt  inconvenience  in  the  opinion  of  the  engineers,  who  are  to  lie 
present  at  the  experiments,  to  the  people  and  teams  passing  over  the  puhlic  way,  the 
concession nai re  shall  eniploy  animal  force  to  operate  tho  tramway  without  any  kind 
of  claim  Ix'ing  allowed  him  Utr  this  change  ai  jiower. 

It  appears  evident  from  this  provision  that  the  use  of  steam  was  not 
made  a  condition  subso<iiient  upon  which  depended  the  continuance  of 
the  concession.  Experimental  in  tlie  lirst  instance,  its  continued  use 
was  consi(l(u*ed  as  pcM'Uiitted  as  a  favor,  not  enjoined  as  a  re<iuirement. 
The  phiin  purpose  of  the  provision  is  to  reiiuire  the  concessioniuiire  to 
consider  his  rights  as  subservient  to  those  of  the  general  public  in 
operating  said  road,  and  to  secuie  the  use  of  a  motive  power  which 
would  not  '"cause  the  sliglitest  inconvenience.'' 

There  might  be  a  (juestion  of  the  right  of  the  provisional  govern- 
ment of  Porto  Kico  under  this  clause  of  the  concession  tt)  comix>l 
the  company  to  use  el(H;tricity,  but  may  it  not  permit  it  to  do  so  if 
the  use  does  not  encroach  upon  the  rights  of  individuals  and  the  gen- 
eral public^ 

The  streets  through  wlii(!h  this  tramway  passes  aie  so  narrow  that 
the  placing  therein  of  i)oles  on  which  to  stretch  trolley  and  other  dis- 
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triliiitincr  wiros  wonld  probaWy  intrrfen*  with  tho  freo  iisr  thereof  by 
the  i*nl*lk\  TIjis  is  ri-cu^^iiiziHl  by  the  tnuDwuy  conipnuy.  and  the 
privilege  of  setting  up  poles  along  the  entire  route  is  not  iisked.  The 
ci>rnpanv  propose  to  streti-h  the  wires  hy  iittu<"hing  them  to  the  build- 
ings along  the  right  of  way  wherever  possible.  The  eoiiipany  also 
recognizes  tliat  its  eon  cession '  doe.s  not  privilege  it  to  exereise  the 
right  of  imminent  domain,  and  that  the  right  to  attach  the  wires  to  said 
buildings  must  be  secured  from  the  owners  therei»f,  and  the  ap|)lit*a- 
tioa  does  not  seek  to  se<nire  from  the  Secretary  of  War  the  authority 
to  exercise  the  right  of  eminent  domain  in  this  regard. 

It  is  not  necessary  for  tlie  Sivretary  *if  War  to  grant  the  coTupany 
the  privilege  of  sitting  poles  along  the  nulitary  liighway*  The  trains 
way  c*>m|>any  ereete^l  i>oles  for  a  telci>bone  line  ah>ng  the  right  *>f  way 
ah'cady  <»c4'upied  hy  the  road.  This  was  done  uathT  a  concession  for 
a  telephone  line  froni  the  S]mrdsli  Government,  The  poles  are  still 
standing  and  tlie  telep»lioiie  line  in  ojie ration.  The  [n>les  in  present 
use  ai'e  tcio  small  to  sustiiin  lK>th  trcdlev  wires  anil  t^dephone  wires, 
lait  the  intention  of  the  compjiny  is  to  replace  thein  witli  poles  of 
larger  size. 

In  the  event  that  the  S<"<'ret4iry  of  War  shall  deem  it  advisable  to 
pennit  the  use  of  electi'icity  as  a  motive  power  on  this  tramway,  as 
now  r'on>*trn(ded,  it  might  be  well  U>  avoid  a  niiseoneeption  of  the 
aiithority  gninted  by  a  jn'ovision  specilieally  denying  the  right  to 
pla(*e  poles  in  the  streets  or  military  highway  now  oinaipied,  except  in 
sueh  places  as  may  be  designated  by  the  military  rommander  of  the 
d*'j>artnient,  or  to  attach  win*s  to  private^  }jrnpcrty  without  the  con- 
sent of  the  owner. 

If  I  projierly  und<'rstand  the  application,  its  extent  and  intent  in  this 
regard,  it  is  to  secHire  permissicvn  to  stretch  wires  abmg  its  right  of 
way  at  such  height  as  may  he  prcs^^ribed  for  the  purjiosc^  of  utilizing 
nlectririty  as  a  motive  power.  To  illustrate:  If  the  company  contem- 
[>late<l  moving  its  cars  by  storage  batteries  without  the  necessity  oi 
wires  to  distribute  ancl  didiver  the  power  ami  requested  the  permission 
of  the  Secretary  of  War  so  ti)  do.  Hie  <piesti(*n  would  Ik>  one  of  regu- 
lating an  existing  right,  to  wit,  the  right  to  operate  the  tramway.  If 
a  trolley  wire  is  stndched  along  ami  over  the  right  of  way  aln^ady 
secured  and  ociaipied.  at  such  height  as  t<*  prevent  injiny  or  obstruction 
to  tlie  public,  and  held  in  ]>laiT  by  su|»|Mjrting  wires  attached  to  private 
propert}',  with  the  constant  of  the  owners,  is  it  not  still  a  regulation  of 
an  r.r/'st/ttf/  right  rather  than  a  grant  of  new  right?  A  lib(*ral  inter- 
pretation of  the  rights  of  the  eoncessi<>miaires  would  justify  such  liokl- 
ing,  and  tlu^  interpietation  of  the  couce3sion  is  to  be  determined  by  the 
SeritHary  of  War. 
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THE  CHANGE  OF  THE  GAUGE  OF  THE  TRAMWAY. 

The  distance  between  the  rails  as  now  standing  is  2V>i  inches.  The 
conipan}'  seeks  the  permission  of  the  Secretary  of  War  to  extend  this 
distance  to  -iO  inches.  The  gauge  of  the  tramway  is  not  fixed  by  the 
royal  order  granting  the  concession  or  the  approved  project  of  the 
tramway.  It  seems  to  have  been  constructed  at  a  narrow  gauge 
because  the  owner  of  the  concession  desired  so  to  do.  The  right  to 
obstruct  the  streets  and  the  militar}'  highway  where  the  road  is  now 
built,  by  maintaining  the  tracks  thereon,  was  gmnted  by  the  original 
concession.  The  application  seeks  the  exercise  of  that  right  In  a  cer- 
tain way.  As  already  stilted,  the  ties  on  which  the  rails  now  rest  ai'e 
long  enough  to  admit  of  the  rails  being  placed  at  standafd  gauge.  It 
does  not  appear  to  the  writer  that  the  obstruction  would  be  increased 
if  the  space  between  the  rails  of  the  existing  track  was  widened.  The 
serious  obstruction  to  the  traffic  of  the  st reacts  by  this  tramway  is  occa- 
sioned by  the  passage  of  the  cars  along  said  track,  and  is  measured  1)3' 
the  width  of  the  car  rather  than  the  width  of  the  track.  In  response 
to  inquiri<\s  made  at  the  hearing  had  on  this  application  the  representa- 
tives of  the  company  stated  that  the  width  of  the  cars  now  in  use  on 
said  tramway  varied  from  G^  feet  to  7^  feet.  That  it  was  the  intention 
of  the  company  to  equip  the  cars  now  in  use  with  new  trucks  of  stand- 
ard gauge  and  continue  their  use,  and  that  new  cars  would  be  7i  feet 
in  width,  which,  they  stated,  was  the  width  of  ordinary  street  cars. 

The  (juestion  of  the  gauge  at  which  the  track  of  this  tramway  is  to 
be  maintained  seems  to  be  one  to  be  determined  by  the  Secretary  of 
War  exercising  the  power  of  reguhiting  an  existing  right  rather  than 
the  creation  of  a  new  one. 

In  this  connection  attention  is  directed  to  the  claim  of  the  company 
that  on  October  15,  1SJ>S.  the  rcMjuisite  authority  to  change  the  motive 
power  and  the  gauge*  of  the  track  was  gianted  by  the  Spanish  authori- 
ties in  Porto  Uico.  In  regard  thereto  (leiuMjil  Davis  in  his  report 
sa3's: 

There  neeTiia  to  he  no  donht  that  a  few  days  iK'fore  relin(ini.<hment  of  sovereijj^nty 
by  Spain  a  Spanish  oHicial,  whetlier  (hily  eni]><>were<l  or  not  unknown,  ;rav(^  i>enniR- 
pion  to  Mr.  ri>arri  to  substitute  electricity  for  steam  power  an<l  to  widen  the  jrauge 
of  the  track.  The  jwrnnt,  however,  is  couple<l  with  the  conditions  that  (U*taile<l 
phins  of  the  chancres  shall  be  submitted  for  jip])roval.      (I>oc.  :V2,  p.  5,  Ins.  I)iv). 

If  the  proposed  changes  in  the  motive  powcM-  and  thi^  gauge  of  the 
road  are  considered  as  regulations  for  the  c^xercise  of  existing  rights, 
the  alleged  action  of  the*  S])anish  authorities  is  innnatcrial.  such  regii- 
hitions  IxMng,  of  lu^ccvssity,  subjcMt  to  the  appi-oval  of  the  militiiry 
authorities  now  in  chaige  of  the  provisional  government  of  Porto  Rico. 

If  said  proposed  changes  ar<»  considen^l  as  being  propcMty,  they 
become  Iial)l(»  to  the  tests  applicabh*  in  othcM-  eases  of  transfcM'  of  public 
propert}'.     In  regard  thereto  Halhuk  says: 

The  projK'r  test  is  tlie  puri>ose  of  the  jrrant,  i.  e.,  tlwjidcs  of  tlie  jmrties.  (See  Hal- 
Jeck's  Int.  Law,  'M  e<l.,  vol.  2,  chap.  IW,  sections  28,  24,  and  25.) 
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The  United  States  Stiprenn*  Court  siiv: 

tinint*^  <if  H'til  nmi\t*fftt(fraittr  hrlh  l>y  the  party  wtm  fiiil::^,  onn  only  (I<*rivf*  validity 
frtim  treaty  Httiniliitimii*.     (UtirLuurt  f.  i'uiUhiM,  11!  Wheat.,  52;],  h2H.) 

No  attempt  has  Ikh^u  muth?  in  these  ]>roceeding8  to  PHtabllsh  the  Jo/?^ 
tfr/fw  of  th<*  Hiithoiizsition  attt*tiipted  }jy  the  Spanish  ofiieiah.  If  the 
iSei'returv  of  Wsii*  shall  eotisidm-  snt'h  sliowint^  iiecessury,  the  iimtter 
should  ]m  H^in  forwardcMl  to  (Ft^nenil  Davis  for  inveHtigation  aod  i*©- 
pf>rt,  and  the  applieants  so  ini'orniod. 

The  showiiii^  ut  pn^setjt  consists  of  »i  statement  in  the  applieation 
herein  that  .*<ueh  periuiasion  wr»  seeured  atid  ''  is  set  forth  in  a  eoiii- 
iniiniration  fnmi  tlte  tdlireof  Hte  Sern^tarv  of  Fonif^tiiip^  and  si(,'"ned  hy 
thi*  siihseeietury  theivof,  atj  Ent^Hsh  trnrislati*>n  of  which  is  as  follows: 

No.  ms. 

As  a  reply  to  your  favor  of  tht*  *^0t1i  ni  S(?j)teail)er  la?t,  t^dieitin^  anthori/alinn  U\ 
ehan^e  tlie  pn'sent  Hysttnii  tA  s^teaiii  1»m  <iiin>t1rjii  fi>r  eli^'trieity  m\  tlie  tramway  i>f 
which  you  arc»  c^oTieefisioiiiittirt*^  ainl  t4i  widen  the  rt>ail  1  meter  and  44  ceiitimeti^rs, 
the  seeretjtry  (^f  the  eabiriet  has  j?mnte<l  your  re<m*^l,  hut  yoit  rmist  j)n*sent  at  the 
olliee  i\i  the  j^eiTeUiry  a  detaile<l  Ktateiiierit  uf  the  c4iarijfefl,  wlikdi  mut*t  \y^  ajiproved 
t)ef<»rt^  they  eaii  1m»  earrieil  <Mit.     *    *    * 

At  Piirt.!  Rico,  the  ir^tli  day  r>f  Ortolier,  18H3. 

Carlisto  Romero, 

The  Vndi-r  Steretmu,  /'^  S. 
(S4^*  n<M%  311;  p.  2,  In?*.  Div.) 

THE   EXTENSION    OK   THE   TKAMWAY    ON    CERTAIN    HTREETSI    IN    SAN    JUAN 

¥Xy\i   A    DhSTANOE   OF    AltOLT    l^TiUiJ  KEKT,  SO    Aft  TO    FOHU    A    LtXJI\ 

This  privilet^e  is  fji*eatly  desired  by  the  company  and  urgently 
insiHt^d  upon.  The  claim  is  made  that  if  elcetrieity  is  used  as  a 
motive  power  tht*  loup  is  tiecessurv  for  the  Vyrsl  and  most  efKeient 
operation  of  the  trail nvay,  althonj^'h  not  indispcnsalde  for  a  service  of 
medium  etficieney.  That  such  extension  woidd  he  a  convenience  to 
the  ptihlii",  |)romote  the  ♦jfencral  interests  of  the  (*ity,  and  i^reatly 
henetit  the  e^jmpany  is  ttndouhtedly  true.  In  reporting  favorably  on 
this  proposal,  (Teneral  Davis  says  (Doe.  32,  p.  12): 

While  it  will  1k'  valtmltle  tn  the  road,  it  will  al^n  l>e  nf  i^reater  va!ne  to  the  eity. 


The  width  of  tlie  streets  in  whicl*  it  ts  proposed  to  build  the  loop 
varies  from  4^5:^  tn<*tcrs  to  (].l>n  meters  from  rtirb  to  curb.  (Oral 
stati'tuent  by  mana)^er  of  (*omparty.) 

If  p(*rnussioo  to  enustruct  and  operate  this  extension  is  a  fmnehise 
ori^inatinif  with  the  sovereigrrty  of  the  United  Sttites  and  conferred 
upon  the  beneficiary  by  an  oilieer  of  the  executive  department  of  the 
United  States  (lovernment,  it  would  seem  to  be  inituiral  to  the  admin- 
istrative policy  heretofore  announced  hy  the  Secretary  of  War,  that 
franchises  iti  Pi»rto  Hieo  would  not  be  granted  at  the  present  tktie. 
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**A  franchise"  as  used  in  this  connection  is  understood  by  the 
writer  to  mean — 

A  special  privilege  conferred  by  government  on  individuals,  and  which  does  not 
belong  to  the  citizens  of  the  country  generally  by  common  right.  ( Ang.  and  A.  on 
Corp.,  par.  4.) 

Regarding  their  creation  Thompson  says: 

Our  franchises  spring  from  contracts  between  the  sovereign  power  and  private 
citizens,  made  upon  a  valuable  consideration,  for  purposes  of  public  benefit  as  well 
as  of  individual  advantage.     (4  Thomp.  Ck)r]>->  par.  5335. ) 

There  is  another  theory  and  another  inhibition  to  be  considered. 
The  theory  is  that  the  municipalities  of  Porto  Rico  while  under  Span- 
ish sovereignty  possessed  the  fee  title  to  such  of  their  streets  as  were 
constructed  and  maintained  with  municipal  funds;  that  the  munici- 
palities also  possessed  the  right  to  deteraiine  how  such  .streets  should 
be  used;  that  usage  of  such  streets  for  specific  purposes  might  be 
authorized  by  the  municipalities  b^^  permission,  requirement,  or  com- 
plete alienation,  and  that  such  right  did  not  cease  upon  the  cession 
of  sovereignty. 

The  inhibition  is  that  contained  in  the  Executive  order  (issued  as 
General  Order,  No.  188,  series  of  1898),  as  follows: 

ExECTTiVE  Mansion,  WnMngtan,  Deeeml)er  2£,  1898, 
Until  otherwise  ordered,  no  grants  or  concespions  of  public  or  corporate  rights  or 
franchises  for  the  conntniction  of  imblic  or  quasi  public  works,  rk'Ii  as  railroads, 
tramways,  telegraph  and  telephone  lines,  water\v<jrks,  gjis  works,  electric-light  lines, 
etc.,  shall  l)e  made  by  any  municipal  or  other  local  governmental  authority  or  body 
in  Porto  Rico,  except  upon  the  approval  of  the  major-general  connnanding  the  mili- 
tary forces  of  the  United  States  in  Porto  Rico,  who  shall,  before  approving  any  such 
grant  or  concession,  be  so  esi.)ecially  authorized  l>y  the  Secretary  of  War. 

William  McKinley. 

The  applicants  heroin  have  undertaken  to  secure  the  privilege  under 
consideration  in  conformity  with  said  order,  and  to  this  end  presented 
an  application  to  the  municipal  authorities  of  San  Juan  for  permission 
to  make  said  extension  and  requested  said  authorities  to  take  favor- 
able action  thereon,  and  said  application  then  to  be  submitted  to  the 
military  authorities  in  compliance  with  said  General  Order,  No.  188. 
(Doc.  48,  Ins.  Div.) 

The  municipal  council  acted  u-^on  said  application  ])y  adopting  the 
following: 

The  municipal  corporation  recognizes  the  project  of  the  electric  railroad!  as  usefal 
and  beneficial  to  the  city,  and  as  such  recommends  it  to  the  Government  at  Wash- 
ington, this  declaration  not  involving  the  privilege  of  (considering  it  as  work  of  public 
utility  as  regarded  by  the  Spanish  law  still  in  force  in  the  island,  leaving  also  as  a 
consequence  the  interest  of  the  third  imrty.     (Doc.  48.) 

The  application  of  the  company,  with  a  statement  of  the  action  of 
the  municipal  council  attached,  was  forwarded  to  the  major-general 
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comniim fling,  who  reeonlod  his  jHition  thrroon  by  thi*  rnllowinf]f 
iiidorsenient:  **App^L  *^"y  V.  Iloiirv,  Miijtjr-ftrn'l  Vols.,  Coiir<r,'' 
(Doc.  48.) 

The  eompftnv  now  presents  i\m  application  and  said  ]iroceedings 
theroott  to  this  Dopartment,  with  ii  rcnjucst  that  said  ^mnt  or  conces- 
sion he  aitthcjrizefl  by  the  Secretary  f^^f  War. 

A  strict  interpretation  of  (ycneral  Order,  No,  ISS,  would  proliahly 
require  that  the  authoT-ization  of  the  Secretary  of  War  is  a  condition 
precedent  to  jiction  tiy  the  major-tjeneral  conunandiiiji^,  whose  a]>prnvjil 
is  a  condition  precedent  to  the  grant  of  a  concession  hy  tlie  nHiniri[»al 
authorities,  (ti.  O.  IHS^  series  181*8.)  Hf*wever,  if  the  Secretary  of 
War  shall  see  tit  to  ratify  the  action  iH^retofore  taken  hi^reiiu  the 
irreguhirity  would  he  cun^d. 

If  the  *Sfr^eretarv  of  War  shidl  decide  to  allow  the  extension  of  the 
tramwa}'  to  form  said  loop,  it  will  Im^  proper  for  him  to  determine 
which  of  his  powers  he  will  exercise  and  the  extent  of  the  ^raiit  or 
perniission.  Tliat  is  to  say,  whether  lie  will  exercise  his  |K)wer  as  the 
representative  of  the  sovereit^nty  of  the  United  States,  and  hy  ^uch 
exercise  creat^e  a  complete  tyrant,  coniirniintf  vested  rit^hls,  or  exercise 
the  '"|K»lice  power"  which  he  possesses  jts  the  head  of  the  provisional 
govern  me  nt  of  Porto  Hico,  hy  virtue  of  whit*li  and  other  powers  of 
said  j^overnment  lodj^^ed  in  him  he  is  authtjrized  to  rct^^ulate  and  con- 
trol such  puhlic  matters  as  the  use  of  streets  ami  other  thiie^^s  relating 
to  the  puhlic  i'onveiiien(*e,  health,  anil  welfare.  If  so  i^rantcd,  the 
permission  will  he  a  rccrylation  of  the  use  of  ct^rtairi  streets,  and  may 
oe  limited  *' until  othcrwisi'  ordered/"'  or  hy  the  duration  (>f  the  ruili- 
tary  government  in  said  island,  or  by  nueh  detinite  terms  and  eevudi- 
tions  as  shall  seem  advisable  to  tln^  Secretary  ot  War, 

It  may  In?  well  t^y  direct  attention  that  the  jM^rmission  to  he  se^'ured 
by  the  exercise  of  wliat  is  termed  herein  tlie  ''ix>lice  |n>wer''  is  not 
what  is  known  as  a  '"  revocable  license,"  althout»'h  the  authority  eon- 
ferred  is  somewhat  similar,  A  revocable  license  relates  to  property 
owned  by  the  United  States— pi-operty  in  whicli  the  Uniteil  States 
possesses  the  propriettiry  rights  as  well  a,H  the  sovereign  rights.  The 
authority  to  gnvnt  a  revocable  license  as  to  such  property  is  conferred 
upon  the  Secretary  of  War  by  act  of  Congress at>prov(Hl  July  lis,  l<sl>2, 
(27  Stat.   I..,  chaj).  310,  p,  hi;  see  Supp.  U.  S,   Rev.  Stats.,  vuL  *2, 

P-  S^^  ) 

If  the  fee  to  a  street  in  a  city  in  Porto  Rico  was  in  the  municipality 
under  Spanish  dominion  and  su4'h  ]>ro[>(>rty  right  was  not  destroyed 
hy  the  cession  of  sovert*ignty.  it  is  submitted  that  the  property  rights 
of  the  inuni(*ipality  arc  to  be  respected  ctpnilly  with  those  of  an  indi- 
vidiiaL  (t^ohiLs  y^*  Raisin,  3  CaL,  U?,;  HartV.  Hnrnett,  15  Id.,  530; 
Payne  and  Dewey  c.  Treadwell,  Xi\  Id.,  221;  White  ik  Moses,  21  Id., 
34;  Merryman  i\  Bourne,  1*  Wall.,  592;  Mooro  v,  SU>\\\VW^^  ^?SV 
U,  S.,7U,8I.) 
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Tf  the  fee  to  the  ground  occupied  by  the  streets  over  which  the  pro- 
posed extension  is  to  pass  is  in  the  United  States,  the  Secretary  of 
War  may  grant  the  permission  b}^  revocable  license.  (Op.  Atty.  Gen. 
on  Weeks's  App.  letter  to  Sec.  of  War,  July  26,  1899.  See  action  of 
Secretary  of  War  on  App.  of  New  York  and  Porto  Rico  Steamship 
C!o.  for  license  to  build  wharf  in  harbor  waters  at  San  Juan,  P.  R. ; 
action  on  App.  of  Gaskell  et  al.  to  build  wharf  in  harbor  waters  at 
Ponce,  P.  R. ;  action  on  App.  of  Valdez  for  license  to  construct  dam 
at  Comeiro  Falls,  P.  R.) 

The  proceedings  herein  do  not  disclose  who  owns  the  fee  of  the 
streets  involved.  If  the  Secretary  of  War  is  of  the  opinion  that  his 
decision  turns  upon  this  ix)int,  inquiry  should  be  made  of  General 
Davis  as  to  who  owns  the  fee  of  the  ground  occupied  by  the  streets  in 
which  it  is  proposed  to  build  the  loop  extension  of  the  San  Juan  and 
Rio  Piedras  Tramway. 

This  question  of  fact  becomes  important  also  in  the  consideration  by 
the  Secretary  of  War  of  the  question  of  authorizing  the  municipal 
authorities  of  San  Juan  to  grant  the  desired  permission.  If  said 
ground  occupied  b^^  said  streets  is  the  propert}^  of  the  United  States, 
the  municipal  authorities  of  San  Juan  can  not  grant  rights  in  and  to 
said  property  without  the  authority  of  the  United  States  so  to  do. 
(Moore  ^^  Steinbach,  127  U.  S.,  70,'81.) 

Stated  directly,  the  propositions  are — 

(a)  If  the  municipality  of  San  Juan  ownn  iho  ftH>  of  the  ntn^ets  involve<l,  the  right 
to  grant  the  pennisHion  IxMongs  to  the  nnniicipality,  but  ean  he  exerelHetl  only  when 
especially  authorized  by  the  Secretary  of  War. 

(h)  If  the  fee  belongs  to  the  l'nite<l  States,  tlie  Secretary  of  War  is  eniiK)weretl  to 
issue  a  rev(M*able  license  granting  the(lesire<l  jH*rniission. 

(c)  If  the  fee  belongs  Ui  the  Unite<l  States,  the  action  of  the  inunicij>ality  is  imma- 
terial except  as  a  means  of  informing  the  Secretary  of  War  of  the  views  of  the  officials 
taking  said  action. 

If  the  Secretar}^  of  War  shall  ratify  and  approve  the  action  hereto- 
fore biken  by  the  nnmicipal  authorities  hereon,  the  further  procedure 
is  to  be  determined  by  him  in  accordance  with  the  character  of  the 
rights  confei-rcd. 

If  the  rights  are  merely  those  of  permissive  regulation  for  the  use 
of  the  strc^ets,  to  be  exercised  tem])orarily  without  vivsted  rights  attach- 
ing, it  would  not  seem  nec«»ssary  for  the  Secretjiry  of  War  to  do  more 
than  to  fix  the  terms  and  conditions  upon  which  said  permission  was  to 
be  exercised. 

If  the  Secretary  of  War  shall  determine  that  the  municipalit}^  of 
San  Juan  has  the  right  to  grant  the  privileg(\s  desin^d  and  is  to  be  per- 
mitted to  exercise  said  right  in  this  instance,  and  that,  when  granted, 
the  right  is  a  vested  property  right,  and  that  he  will  ratify  and 
approve  the  action  heretofore  taken  by  the  municipal  authorities  to 
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that  pnd,  U  then  rents  with  tho  S«M*retarv  of  War  to  say  what,  if  ^113% 
fiirHii^r  jUHKHMHliot^H  lire  to  Ih^  hiirL 

In  ileal iiiir  with  tht*  propiH'ty  t»rloTii,^in<t»-  to  tho  inunifi|mlity  the 
imiiiifipjil  otBi'or.s  do  not  ox^Mvise  thr*  rijj^htH  of  individiml  ownt*rship 
therociver,  Tht^y  poHsoMs  only  surh  powers  jt.s  luive  l»ooii  di'logiid'tl  to 
thenj,  and  nmst  ordintirity  exercise  them  in  a  presorilted  iminner, 

Kegitrdiiicr  th<>  ptjwers  of  munieipa!  ^mvernnieiit  and  tljeir  rei^ula- 
tiontmd  control  in  Cuba,  the  Attorney-Geaoral  says  (letter  of  .!nly  10, 
Lsi*t*,  o[>inion  on  '*  Dady  coritnvet''): 

Culm,  htiwever,  is  now  iiiuler  the  tompomry  dominion  f»f  the  Uniteil  StAtOB,  which 
is  t^xi-rciHinir  there,  iimler  the  law  of  helH^crent  ri^ht,  nil  the  | »o wet's  nf  (miriictjinl 
govenimeDt.  \n  the  exerfine  of  ttie^^e  finwi'n*  tiie  jirfijier  autlmriti*^  <►(  the  luifid 
8tateM  may  eljun^e  *>r  incHlify  eittier  tJi**  f<«rm  orlfie  ennstiliieiiti*  of  tJii*  iniuiiripul 
esit4iML^hiiierit><;  iua\\  in  ftlmtM^  the  Hy?(teiM  arMl  re^tihitioij*^  thiit  fonoeriy  |irrvaih'^l, 
SulHlitute  new  iirnl  diffen^nt  <me*5.  Uimn  tll^^i  line  the  ><arne  iiiithiiritieH,  exi^rrininj^ 
8overei)»^nty  over  the  ii^laml,  tiave  tlie  [wiwer  to  proviile  ttie  iiietbiMlK^  teriiih*,  i*ii<i 
con4ition»  under  wliich  nianieipal  ljn|m»veinfntH,  whtrh  relate  entirely  to  |jro|ierty 
belonging  U*  the  nmnit*ii>ality  or  held  liy  H  for  pnhhr  as*',  iiiiiy  hi*  cHrritnl  r>n.  The 
ojfl  [irovis<innH  of  the  Spaninh  law  may  In*  ailopttwl,  »!  far  a^  a|»]>heahle,  or  they  may 
he  e!itirely  diyrpenned  vvitti  and  a  new  syntenj  H«»t  np  in  their  ()li^e.  The  mnrn*i|uil 
authorities* of  Ifalwinai,  in  the  matter  of  en jra^in^  hi  ttie  ronHtnieliiKn  of  jmhlie  vvorkn, 
may  Im'  |H'rmitted  to  priwee<l  under  KUcti  law  n^  in  mnv  appliiiihle,  If  that  1h*  ade- 
qnate^  nr  I  hey  may,  at  the  will  of  the  ndlitary  nnumand*»r,  1m^  rentrainetl  from 
enifai^iti^r  in  any  t^nrh  work**  or  from  ]K'neitl)oir  any  fiii  h  w^>rlis  to  1m-  earrird  011^ 
ttlthon^^h  intlioate  or  even  (•unipltsled  ciihlnicy  thcreicff  have  previonaly  Ijeen 
ent+^rec!  into.     (22  Op,  52ft, ) 

This  opinion  appliPH  with  equal  force  to  P«>i  to  Rico. 

This  cf>ncession  differs  from  those  ordinaiMly  j^^'t^aided  hy  Spain  in 
that  the  tniinway  and  the  veliieles  tqie rated  thereon  ai*e  ronsi(k*rt*d  a,^ 
being  ordinar)'  conveyances,  like  a  cart,  staiije,  or  tiiitomohile,  and 
entitled  to  similar  rights  of  passnire  on  the  pnlilic  hitrfiways  and  sub- 
ject to  similar  liautattons.  The  royal  order  grantini^r  the  concession 
deelarea: 

22.  The  tramway  beinf?  considerefl  a  mere  vehiele  nmninji  throujrh  the  public 
highway**,  the  eonceH?*ionnam^  is  ohiiged  tn  ot»)^*rve  the  ri^jfnlation  of  poliee  which 
may  lie  im|Kjf*(*d  on  all  other  vehicles*  to  make  ihh'  ni  ttie  nniA,  San  Antitnio  Bridge, 
ami  town  cT(»HHing8,     (Doe.  54,  Ins.  Div.) 

By  other  provisions  in  the  coneession,  the  operation  of  the  tiiitnway 
is  subject  to  sueh  reguhitions  foi'  the  operation  of  railroa<ls  in  said 
island  as  are  nr>t  in  ccndlict  witli  the  rleeree  of  ivoncessioiK  (Id., 
Spec.  1**.) 

Ikying  considered  a.s  oj:)*^ rating  an  ordinary  vehicle,  an<l  not  a  work 
of  public  utility,  the  tramway  enmi>any  was  not  empowered  to  exi^r* 
eise  the  rights  of  eminent  (hanain  in  the  sense  of  aiMjuiritig  property 
without  the  iLssent  of  the  owner,  and  wiis  not  exempt  frcan  tjixation, 
(Doe.  54;  also  Report  of  Gen.  Davis,  Doc,  H2;  Re[K)rt  of  8ee.  of  Jus- 
tico.  Deut,  Porto  liieo,  Dec,  :i,  tyW;  Doc.  24.) 
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"Being  considered  a  mere  vehiirlo  running  through  the  public  high- 
ways," the  termini  of  the  traruwj^'  are  not  fixed  by  the  cohcossion. 

As  stated  in  the  royal  order,  the  concession  is  "  for  the  construction, 
as  per  approved  project,  of  a  singlcctrack  tmniway  lietween  the  capital 
and  the  town  of  Rio  Picdi*as."     (Doc.  54,  Spec.  1.) 

The  approved  project  does  notspecif}'  definite  terminals.  It  desig- 
nates the  road  as  a  ''tramway  between  the  capital  and  the  village  of 
Rio  Piedras."    (Spec.  1.) 

The  approved  project  further  provides  as  follows: 

Third.  The  works  shall  be  perfomie<l  under  the  superintendence  of  the  chief 
engineer  of  the  province,  who  shall  determine  the  proj)er  site  for  the  switches  of  the 
stopping  stations,  and  shall  decide  also  all  that  whiith  tends  to  duly  guarantee  the 
public  interest*^.     ♦    *    ♦ 

Fifth.  The  concession nai re  shall  not  pn)ceed  to  the  building  of  the  stations  and  plat- 
forms, and  cn>s8ing  (»f  roa<ls,  water  courses,  or  of  any  other  kind  of  works,  no  matter 
how  much  they  may  l)e  considered  essential  to  the  line  in  other  points  of  public 
domain  of  the  State,  than  those  granteil  for  the  puriK>se,  without  having  obtained  the 
authorization  which  is  given  for  it.     *    *    * 

Nineteenth.  The  concession  of  this  tramway,  mfar  gj*  if  nfffcis  the  public  domain  by 
the  occupiUion  to  which  the  first  condition  of  this  instmnient  refers,  is  declare<i  to  be  for 
the  period  of  sixty  years,  subject  to  the  provisions  of  said  jiaragraph  1 ,  and  to  the  terms 
of  the  decree  law  of  the  14th  of  NovciuIkt,  1858,  to  the  law  of  the  5th  of  June,  1859, 
modified  by  the  law  of  the  15th  of  June,  18(>4,  and  to  the  rules  and  general  re^zrula- 
tions  for  railroads,  in  so  far  as  it  is  not  opix>se<l  to  the  clauses  and  principles  of  the 
decree  law  l)efore  (*iie<l,  the  niles  which  the  iysi^ection  <lepartinent  may  to  that  end 
dictate  to  him  being  also  ol)serve<l  by  the  cnnccssionnaire  in  the  execution  of  the 
work. 

Without  stopping  to  investigate  the  right  of  the  tramway  <*onces- 
sionnaire  under  Spanish  dominion  to  (»xtond  th(^  roiul  ovc^r  the  streets 
of  San  Juan,  further  than  to  determine  that  such  rights,  if  possessed, 
could  only  be  exercised  by  and  with  the  approval  of  the  (Jrown  officers, 
it  seems  apparent  from  the  provisions  of  th«^  sp^^cirications  above 
quoted  that  the  right,  if  it  existed,  did  not  attach  to  specific  territory 
until  the  road  was  definitely  located  or  const ructt^d  thereon.  Until 
such  time  the  right  was  inchoate,  .^n7)  jniUce.  As  to  such  right  the 
Attorney -Genenil  says:  (22  Op.  540.) 

If  in  the  granting  of  a  right  or  privilege  the  poveroign  has  retaine<l  an  iota  of 
authority  which  may  affect  it*<  untrammeled  exercise  and  enjoyment,  the  right  is  not 
of  the  nature  of  an  absolute  one,  but  wholly  of  an  inchoate  and  iin}M'rfe<-t  quality. 
As  to  inchoate,  iini)erfe<*t,  incomplete,  and  cMjuitable  riglits,  the  Huccee<ling  sovereign 
is  the  al)8olute  dictator.  They  can  not  1h^  exercised  against  his  sovereignty,  but  only 
by  his  grace,  and  his  alfirnuitive  exercise  is  necessary  to  the  validity  of  the  conc^es- 
sion.  (Op.  Atty.  Gen.  on  App.  of  Valdez  to  use  Water  Power  of  the  River  Plata, 
P.  R.;  letter  to  Sec.  of  War,  July  27,  1899.) 

While  the  company  proposes  to  support  its  trolley  on  the  proposed 
loop  extension  by  brackets  attached  to  ])uildings  along  the  line  of  the 
extension  where  such  course  is  feasible,  attention  is  directed  to  the 
fact  that  at  certain  places  on  the  proix)scd  line  there  are  no  buildiD|2r8 
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on  onr  f)r  hoth  sides  of  thn  strcpl  imd  iit  .'^iirli  points  it  would  bo  nee 
mu*v  to  ert'i't  [kjIon. 

For  a  fjcttiu'  uiidrrHtutidirit|^  f^f  thin  iiuitter  iittcntioii  is  directed  to  a 
niiLi)iif  thi*  city  <»f  Still  iiuiiu  tiltHl  luM^'iii  us  Doruiiiriit  No.  35,  Insiihir 
l)i vision.  Tbe  solid  ivtl  liiu^  on  siiid  iniip  shows  tlie  proposed  route  of 
tht^  loop  exkui-sion.  Coiiimeneintf  tit  tlu^  point  where  the  red  line  joins 
tlie  filurk  linr,  whirli  iiuli**iites  tlie  tniinwuy  ais  now  eonstrueti*d.UHd  t'ol- 
lowirjLj  the  red  !ine  as  it  proceeds  westward^  there  is  remhed  ii  }iiiietion 
of  the  solid  red  lin**  and  a  broken  red  line.  Tlie  solid  red  line  indi- 
eiites  the  r*Hdv  proposed  hy  the  eonipaiiy;  the  In'oken  red  line  indinites 
a  eliant^i*  in  suid  Iin*%  its  sno-jjfesti*d  [»y  (ieneral  Davis,  The  route  indi- 
eated  by  the  broken  red  line  passes  over  an  open  Hidd  on  wdiieh  there 
ui'e  11(1  strurtur'es.  {'iTtaiii  portions  of  it  ari*  inarke<l  us  jwirks,  Initthey 
are  i>urks  in  (he  si-nse  only  of  l)eing  reserved  for  lliat  purpose",  The 
solid  nnl  line  [Kirallels  the  niilitai'v  hi^^fiway,  but  dtH?s  not  eni*roach 
thereoiu  und  uloMjr  the  rouh'  indii-atecj  by  the  solid  red  line  there  are 
ulst^  lio  strurtiires,  Froin  ttie  jH>int  whi^n*  the  projMised  route  leaves 
the  line  as  eonstructed  until  it  eronses  the  street  knoivn  as  '""('alle  do 
OM  h»nnidl  ■■  there  are  no  struetures  to  w  hieh  Imiekets  rould  Im*  attiiehed, 
and  in  oriler  to  operate  the  road  f>v  eliM-trieity  it  woukl  be  necessary 
to  ereet  poles  to  sustiiiii  the  tr<dl<\v  wire.  After  tlie  n)nte  t*ri»sscs  San 
Fraiieiseo  street  t  lie  re  are  l/uil<liiif^s  on  both  sides,  and  [)oles  would 
not  have  to  Ik*  erected  until  the  roi^l  erosscKl  the  street  know^n  as 
"^Calledc  la  Cruz."  From  this  jwint  on  there  are  biiildin*(s  on  the 
north  sidi*  of  said  street,  fmt  ni)iie  on  the  south  side  of  the  street, 
whieh  IS  u  |iai'k  known  as  '*  Plaza  cle  Alfonso  XII."  It  would  l>e 
neeessury  to  ereet  [ndes  ahnii;  tin*  soulh  side  of  thi'  st r*'et  fcjr  the 
leniJfth  of  the  jnirk  when  the  extension  reaches  the  street  known  a*^ 
^'Calle  de  Jose."  On  tliis  street  the  extension  turns  south  and  the 
bujldintjsctmkl  be  utili/cd  until  the  extension  reaehed  the  street  known 
as  '*CaUe;  de  Ti'tuau."  From  that  p^dnt  on  the  projKJsed  route 
tra\  i^rsrs  u  jKU'tiou  o\  the  t-ity  in  which  no  Iniildings  are  construeted, 
and  thi*  aiaMtin^x  land  is  owue*l  hy  the  I'nited  States.  (Teneral  Davis 
snir^^ests  that,  if  thi*  Si^eretary  of  War  peruiits  the  etnistruction  of  the 
proptised  cxti*nsion,  the  company  he  granted  the  privilege  of  ereet- 
in*r  poles  throughnut  the  liui*  of  suirl  extension  at  such  plui*es  as  muy 
he  di*siifuutei!  by  the  municipal  authtn'ities  ;ui<l  approved  by  the  com- 
miindi'r  of  the  uulitjiiy  department. 

This  oI»jec*t  could  also  be  acrom]*lished  by  liaving  the  company  stat« 
detinitidy  and  sj>eeilicidly  the  phices  <m  the  property  owiie<l  liy  the 
United  States  at  whieh  they  desire  to  erect  ]X)les  and  the  Secretary 
of  War  issue  a  rcvoi^ihle  lif^ense  permitting  them  so  to  do,  and  the 
question  of  i-reeting  judes  in  tlu*  irruniiipul  str(*ets  l>e  referred  to  the 
inuniei|)ftl  authorities  and  the  eoiuniauder  of  the  military  departnamt. 

In  his  reiMirt  thereon  (lera^ral  Davis  calls  atti*ntioii  to  the  fact  that 
the  city  of  Snu   iluaii   ^rreutly  in*ed.s  revenue**^  and  vv>c*JWv^^^^i\v\t^  SKv&X, 
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this  valuable  privilege  be  made  to  yield  an  income  to  the  city  by 
reciuiriug  the  company  to  pay  2  cents  for  each  paying  passenger 
around  said  loo]).     (Doc.  32,  p.  9,  Ins.  Div.) 

In  view  of  the  uncertainty  and  inconvenience  which  would  probably 
result  from  this  plan  it  might  be  well  to  tix  a  definite  sum,  to  be  paid 
at  stated  iritiu-vals,  if  the  privilege  is  gmnted,  making  the  payment  a 
condition  of  the  enjoyment  of  the  privilege. 

THE   CONSTRUCTION   AND  OPERATION   OF   SPUR  ON   THE    HARBOR    FRONT 

AT   SAN   JUAN. 

The  har]>or  front  at  San  Juan  is  property  of  the  United  States, 
proprietary'  rights  having  been  acquired  from  the  Crown  of  Spain. 
The  Secretiiry  of  War  may  therefore  issue  a  revocable  license  author- 
izing the  construction  and  operation  of  a  tramway  thereon  upon  such 
terms  and  conditions  tun  he  sees  fit. 

Cxcnenil  Davis  reports  in  regard  to  this  desired  privilege  that  no 
present  necessity  exists  for  the  installation  of  a  tramway  on  the  harbor 
front.     (Doc.  32,  p.  7.) 

THE  CONHTRUCmON  AND  OPEIiATlON  OF  A  BRANCH  LINE  REACHING  TO 
A  COCO  AN  UT  GROVE  ON  THE  BEACH  NEAR  SAN  JUAN,  FREQUKNTED 
AS   A    PLEASURE    RESORT. 

The  attention  of  the  Se(Tetjiry  is  directed  to  the  smaller  of  the  two 
blue  prints  attjiched  to  Document  No.  48  for  information  regarding 
the  locution  of  the  grov(^  and  t  he  extent  of  the  ])rivilege  sought  for 
by  this  part  of  the  application.  The  company  propose  to  secure,  by 
purchase  or  otherwise,  a  right  of  way  over  the  private  prop)ert3^ 
lying  between  the  tnimway,  as  now  constructed,  and  said  grove,  but 
the  tramway  lies  on  the  side  of  the  military  road  farthest  from  the 
grove,  and  in  ordiM-  to  reach  the  grove  it  is  necessary  for  the  comjmny 
to  lay  a  track  across  the  milit^iry  road.  This  is  the  privilege  which  is 
requested.  The  miliUirv  road  })eing  property  of  the  United  States, 
the  Secretary  of  War  is  authorized  to  grant  such  permission  by  way 
of  re  vocal  )le  license. 

It  will  )}v  noticed  that  this  })ranch  passes  through  what  appears  to 
be  a  ])ortion  of  the  village  of  Santurce,  lying  on  the  northeast  side  of 
the  military  road.  In  conversation  with  (leneral  Davis  he  stated  to 
the  writer  that  the  village  of  Santurce  was  a  straggling  hamlet  with- 
out defined  streets,  and  that  this  branch  would  in  no  way  interfere  with 
the  passage  of  the  public. 

TO    PURCHASE    OR   LEASE    FROM    THE    UNITED   STATES   A   LOCATION     FOR 

AN    ELECTRIC    PLANT. 

Attention  has  been  directed  herein})efore  to  the  holding  of  the 
Attorney -(ieneml  that  the  Secretary  of  War  can  not  sell  proj^rty  of 
tht^  United  States  situated  in  Porto  Rico,  but  that  he  may  lease  such 
propei'ty  by  granting  a  revocable  license. 
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Ocnonil  r*3ivis  roports  fuvurnl»ly  on  tljr  up|ilit*a(ion  for  \i  leasts  of 
8urii  Ate,  and  if  theiv  iiri^  ho  military  or  otht-r  reasons  a^aiinst  {jermit- 
tin|^  the  enaction  of  a  building  on  the  lofutiun  lU^siri^'d,  it  might  Ul'  »in 
uddiHotijil  iiirujis  of  ri^v  rtiiH'  fiH*  tljo  provisional  govrrninoiit.  From 
tin*  statrtTii'Jits  liijuj*'  Uy  tJii'  ro|>re.MMitJitivi*s  of  llu*  tramway  eompmy 
at  the  i>ral  lioariiig,  :unl  also  thr  stat^'inrhts  madr'  Uy  the  n'])resiM>tii- 
tivcs  of  the  ri»mpariy  tt^iienrral  I>iivis  aJid  by  him  roimnindi^ated  (o 
tht*  writrr.  it  a})t>('ars  that  in  thei'veiit  that  thr  SiHTetary  cd'  War  shall 
^raiit  the  request  of  the  ri»mpaay  to  erosw  thi-^  military  road,  and 
therefjy  eriabh*  it  to  build  ati  (extension  to  tlii^  eot'(»anyt  «j^rovtv,  it  will 
be  unnen'ssarv  for  tlit*  rom[Kiny  to  sec^iiri'  a  site  for  its  eh'tlrit*  plant 
on  (iovermntMit  ]>rnperty,  as  the  t^ompaiiv  t*an  seeure  a  j^^'ooil  hiealiou 
for  S4ud  buildin*,^  sdon^  tht*  lim*  of  the  pn*|K)serl  road  to  the  grovi*. 
Thi«  i8  what  is  i^oidetnplated  in  tlu*  nM[uest  of  the  ronjpany  Hund»er*'tl 
seven  in  this  report,  ami  tlit^reforc  said  request  imndH-r  seven  need^ 
no  furtiier  explanation. 


jU*r'LIi  ATinX    ur   SAN    JI:aN    LlOItT    AND   TKANSFJ'   ruMI'ANY. 

There  remains  to  be  considered  Ihi*  aj)i>lieation  of  th<'  San  Juari 
Light  and  Transit  Corinmny  for  |w*nii(ssiun  to  install  a  system  of  eh'e- 
tri<'  litrhting  In  the  city  of  San  Juan.  The  San  duan  Iji*/bt  and  Transit 
0»njpany  is  an  Aniei'i4'ari  i-nrporaticiru  or^^ainzrci  undrr  i\w  laws  uf  i\n^ 
State  of  New  Vcjrk.  Th**  artirles  of  ineorponitii»ii  wen*  Jiled  May  IH, 
1S90.  The  I'onipany  does  not  i  laim  to  liavi^  anpiiivil  any  ri]Lrhts  I'rom 
the  Spanish  (io\  ermiient.  It  is  an  ajqjlitation  for  a  ru^w  an«l  origiind 
fmnehise. 

Tlie  eompany  Inivi*  a|»plied  to  tlie  miniieipal  authorities  of  the  eity 
of  San  dnan  for  ihi' drsirrd  pri village,  ami  said  nnmiripal  anthorities 
have  eonsented  to  the  grant  (d  saiil  ]>rivih\ii:e,  snbjrtd  to  tlii*  appn^val 
of  the  general  in  eonnnaml  of  tim  depai"tmeiit  and  the  Seeretjiry  of 
War,  The  tpiestions  tluis  preserded  havi^  been  ili.si/iissed  in  eonneetion 
witli  the  privilege  of  extending  the  loop,  and  tlnTeforr  mH*d  not  be 
repeated. 

Gc'iiend  l>ivis  re^Mirtw  favonibly  in  regard  to  granting  this  fmaehiHe, 

Attc^ntion  isdirot'ted  to  tin*  fart  that  on  arc^ounti^f  Xlw  strtnds  in  San 
Juan  being  narnnv,  the  ereetioji  therein  of  eh-etrirdiglit  pules  would 
hi?  a  herioiis  ol>st ruction,  and  should  he  obviated  win^wer  ixjssible. 
The  reprrsiMitatives  of  ihr  ^-ompany  reeogni/e  this  ami  say  that  for  the 
purposes  of  distributing  the  light  thej  eonld  att4ieh  their  wirrs  to  the 
l>uiklings,  and  thtit  they  propose  to  secure  the  right  80  to  do  fnnn 
the  owners  of  th»'  buildings.  Thry  nnderi^tHnd  that  they  rati  rn>t 
seeure  the  privilege  of  exercising  the  right  of  eminent  domain  frcmi 
the  Secretary  of  War,  and  do  not  request  «uch  privilege. 

The  attention  (>f  the  Serretary  of  War  is  als<i  dirc^rtrd  t«^  the  fact 
that  an  lOci'trir  lighting  systeui  is  already  instalh'<l  in  tin*  t*ity  of  San 
Juan  uuder  a  eoncesiiioii   fi'oni  the  Simuish  Crown.      If  the  Se^t<!tt5s:tNt 
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of  War  Hhall  deedi  it  advisable  to  authorize  the  San  Juan  Light  and 
Transit  Company  to  install  another  system,  an  examination  should  be 
made  of  the  concession  owned  by  the  present  company,  in  order  that 
their  property  rights  may  not  be  impaired,  such  rights  being  protected 
by  the  treaty  of  Paris  (181)8).  No  information  regarding  the  terms  of 
the  existing  conc^ession  is  available  in  this  Department. 

It  will  }>e  observed  that  most  of  the  questions  presented  by  the 
applications  involved  herein  are  administrative,  and  therefore  do  not 
call  for  recommendation.  Such  questions  as  are  not  administrative 
are  alternative.  It  is  therefore  impossible  for  me  to  prepare  the  form 
of  an  order  in  regard  thereto  until  advised  by  the  Secretary  of  War 
as  to  his  determination. 


The  foregoing  report  was  referred  to  the  military  governor  of 
Porto  Uico  for  his  consideration  in  carr3'ing  out  the  direction  of  the 
Secretary  of  War,  as  follows: 

War  Department, 
Washington  f  IK  T.,  April  5 ^  1900. 
You  are  heruby  authorized  to  approve,  with  or  without  conditioiu?,  the  proceed- 
ings of  the  uiunicipal  rouncil  of  San  Juan,  P.  R.,  heretofore  taken  or  to  be  taken  in  the 
matter  of  the  application  of  the  owners  of  the  San  Juan  and  Kio  Piedras  Tramway 
Company  to  extend  it^  tramway  and  to  change  the  motive  i)owerand  gauge  thereof. 
The  authority  hereby  conferred  is  to  Jkj  exercistnl  in  accordance  with  the  treaty  of 
peace  between  tlie  Unite<l  Statt^  and  Spain,  and  the  lawn,  ordinanc»es,  and  military 
orders  now  in  forcA*  or  hereafter  eHtabUsiied  in  Porto  Kico. 

Kliiit  Root,  St'cretary  of  Wco'. 
Brig.  (ien.  (iw).  \V.   Davis, 

M'dUani  Governor  of  Porto  Riroy  S<m  JnnUy  I\  R. 


IS  BE  THE  MATTEB  OF  AITinJLLIirO  THE  ALLEGED  TITLE  TO 
THE  ISLAND  OF  CAJA  DE  HUEBTOS  AND  THE  PHOSPHATE 
DEPOSITS  THEBEIN,  OBANTED  BT  OENEBAL  HENBT  TO 
MIOTJEL  POBBATA  DOBIA  IN  1899. 

[Sul)inittr<i  May  22,  I'JOU.    Case  No.  M2,  Division  of  Insular  AlTairx,  War  I»ei»Hrtmeiit.] 

Sik:  1  htivo  tho  honor  to  ackiiowlodj^t*  tho  n^ceipt  of  the  pajKirs  in 
the  ahov(»  iiiatt(M*  with  a  recjuest  for  a  repoi't  thenM)n,  and  in  coiu- 
plianee  with  said  request  1  have  tlie  further  honor  to  report  as 
follows*: 

In  two  letters,  the  first  dated  April  17,  UMX),  and  the  second  May  4, 
1900,  Brijja(lier-(jr(Mieral  Davis  directs  the  attention  of  the  Secretary 
of  War  to  the  j^rant  made  by  (ieneral  Henry  to  Mitjfuel  Pori'ata  Doria 
for  the  island  of  C'aja  de  Mu(»rtos,  under  which  Doria  claims  to  exer- 
cise t)wnership  over  the  phosphate  dej)osits  in  said  island,  and  urges 
that  sti4)s  be  taken  to  cancel  and  annul  said  giant. 
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It  appeai*8  ft'om  the  papers  that  sinve  l^f*3  a  oontroversy  has  existed 
l»etwiM^n  M'veml  partirs  who  were  desirous  of  sectn'itig"  from  the 
Spanish  (Hnerniiieiit  ii  rtjiu'e^jsiuii  to  remove  the  phusphiites  oh  this 
i8land.  Dorm  was  one  of  the  eoiite.stants.  At  orje  time  the  t'oneessioti 
was  ordered  to  Ik*  sold  iit  aia-tion,  and,  the  sale  heiiii^  hutK  the.  con- 
cession WHS  *ivvard»>d  to  a  niaii  nanuHl  Collado.  8iii>s*HpnMitly,  at  th<L^ 
ini^tanee  of  Doria,  the  grant  to  t'olhido  wtui  annulled.  Thert*upofj 
Doria  insisti'd  tliat  the  *,^rant  should  he  intuh*  to  Iiini  hy  virtue  of  hi.s 
original  prnttH^dhij^s.  This  applieation  had  not  f»eeu  lU'tt'd  npon  at 
the  time  the  island  of  Porto  Rico  bceame  i^ubject  to  niilit^iry  ot-rupa- 
tion  hy  thr  forces  of  the  l^dted  Stiite^.  On  Novcuihcr  4.  tsus,  Doria 
addressed  a  c*>uiTUUuication  to  (ierieral  Brooke  rccitiujif  tin*  previous 
stepj:?  which  he  hud  taken,  anil  reqiie.stiiig  that  a  grant  of  the  desired 
privileges  he  made  to  liiui  in  virtue  of  8uch  proceedings.  In  his  coui- 
niunicatioii  to  (reneral  lirooke,  Doria  say8: 

After  all  the  iH*ceHHary  r^lej^s  bail  l^een  taken  and  the  only  thin^  remainitig  tti  b© 
*k»nt*  wa«  to  j»rai>t  the  fmul  ♦^ruK-essioii  of  this  isle  to  the  |>etttioner.     *    *     * 

from  which  it  would  seeni  that  he  doCxS  not  elaiui  that  he  acquired 
ahsohite  rights  to  the  proijerty  from  the  Spardsh  (lovernnient;  that 
then*  yet  nnnained  the  tiiial  act  on  the  part  of  the  Spanish  iuithtuitien 
conv«'ving  said  right  to  1dm. 

Under  the  rule  announced  hy  the  Attorney -Genera  I  in  the  case  of 
Ramon  Valdez  (with  which  opirdon  the  Secretiiry  of  War  is  enlindy 
familiar),  Doi'ia  does  not  possess  concessionary  rights  wliieh  tfie 
provisional  government  of  Porto  Kieo  is  authorized  to  recognize. 
(22  Op.  5-k>.) 

It  appears  that  during  the  pendency  of  the  controversy  Doria  was 
given  provisional  authority,  pending  final  decision  in  tln'  matter,  to 
remove  the  ptnjsphatesin  this  island  upon  payment  of  an  arunial  rental 
and  a  royalty  orj  each  ton  of  phosphate  exiKU'ted,  The  excn'isi^  of 
this  privilege  was  limited  to  the  time  occupied  in  determinirjg  wh<i 
nhouhl  reeeive  the  continuing  concession  undej'  the  pnH^eedings  tlu*n 
instituted,  Tlierefore,  by  the  teruis  of  the  grant,  the  right  to  t^njoy 
the  privilege  ceased  when  the  conces8ion  was  conferred  upon  {/ullachi. 
Suhsecpn.'ntly  the  concession  to  (. -ollado  was  set  aside;  hut,  as  si  legal 
prop**sition,  1  do  not  think  this  would  revive  tlu^  provisional  grant  to 
Doria  in  the  absence  of  atKrmative  action  iti  regard  thereto  by  the 
Spanish  authorities.  Wlnitlu-r  it  did  oi"  init  is  now  innuah-rial,  for, 
at  best,  Doria  was  but  a  t^'nantat  will  of  tlie  Spanish  Guverjunetit  and 
admonished  from  the  iiu-eption  of  Ids  tenantry  of  its  temporary  char- 
acter. When  the  Spanish  (iovernment  cease4  to  be  the  proprietor  of 
the  pro|jerty  and  the  I'rdted  States  Ijeciuue  the  owner  thereof,  Doria 
would  certaiTdy  be  no  more  favorably  conditioned. 

General  Brooke  did  not  sec  fit  to  finally  determine  the  elaini  made 
by  Doria,  and  the  matter  was  prc^seutcd  to  General  Jlenri\  whj.^  ^^v^js- 
13tf35— 02- — 2i) 
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tiiinod  the  claims  of  Doria,  ^^ivin^^  him  iirovisionul  Miithorityto  remo\! 
the  phosphates  iiptiti  the  |>uyineiit  of  a  yeurly  nnitul  of  100  |>escjs  and 
25  cents  p^r  ton  on  each  ton  exported.  Subsequently  a  deed  of  owner- 
ship was  '*Hpprov**d^'  }»v  Geiu^'al  Henry,  gnintin^  a  (concession  of  the 
island  to  Horiu  fuv  the  puriHJsc  of  iitirizing^  the  pliosphate  de[Kjsit« 
existing  in  naid  isle  in  aecordance  with  the  Spanish  mining  Uiws,  upon 
the  eoudition  thai  he  pay  ftir  the  hind  and  its  products  nueh  excise  or 
tax  as  the  law  on  the  subject  may  estitldish. 

It  is  this  deed  or  concession  which  General  Davis  now  urge^  should 
he  anmdh'd. 

I  have  heretofore  submitted  a  report  on  the  general  i|uestions 
involved  herein,  to  which  the  attention  of  the  Secretary  of  War  is 
directed.  (See  report  "In  re  Mining  Claims  and  Appurtenant 
Privileges  in  Cuba,  Forto  Kico,  and  Philippine  islands,"  dated  May 
19,  li^tW.) 

In  his  letter  to  the  St>cretary  of  War,  dated  May  4,  TJOO,  General 
Davis  states  that  he  has  constilt^^^d  with  Governor  Allen  and  that  both 
he  and  the  Governor  are  in  doubt  tis  to  who  has  jurisdiction  to  annul 
said  gmnt. 

Under  the  rule  announced  by  the  Attornej-Genei-al  in  the  Valdez 
matter,  and  in  his  opinion  on  the  application  of  Weeks  to  construct  a 
wharf  on  Governujcnt  proj^erty  in  Porto  Kic**,  there  is  no  occasion  for 
^\innttlliwj''  the  grant  under  consideration,  for  it  was  void  when  made 
l>y  General  Henry. 

If  this  view  is  accepted  the  ordy  tjuestion  ini.  Who  has  the  authority 
to  prevent  the  spoliation  of  property  owned  by  the  United  States  in 
l'ort4^^>  Kico— the  civil  governor  or  the  military  commander? 

The  law^  of  Congress  establishing  a  civil  government  in  Porto  Rico, 
approved  April  12,  IIXML  provides  as  follows: 

Be  it  etntcU'd  btf  I  fie  Senntf'  and  Ilotise  of  Kepre^KJiifdivm  of  th€  United  SifUfn  of  America 
in  Congress  aMinmbkd^  That  ttie  proviHioiiflof  this  act  shall  apply  to  the  iaiaiid  of  Pi:irti> 
Rico  and  to  the  iitljacent  jj^landa  and  v^aters  uf  tiie  islamiH  ]yin^  east  of  tfie  seventy* 
fourth  JucrMiaix  of  longitude  went  uf  Greenwich,  wldch  were  ceded  to  the  Tnited 
States  hy  the  iTOvemmeiit  of  8[>ttin  hy  treiity  entert^l  into  on  tin*  tenth  day  of 
December,  eighteen  hundred  an*l  nhiety-eif^ht;  and  the  name  Portj>  Kico,  aa  Tis*-<t  in 
thJH  act,  i^hall  l>e  held  to  iucludi;  not  only  the  i^liuid  of  that  niuiie^  hut,  all  the  adja- 
cent  islands,  as  aforesaid , 

Section  18  of  .said  aet  Is  as  follows: 

Sbc,  13.  That  all  projKTly  whieh  may  have  been  aequireti  in  Porto  Rico  by  the- 
IJnit^l  States,  imdertlieeei^ion  of  Spain  in  siiid  treaty  of  i>eaee^  in  any  puhlietirulj^jes, 
road  house*^^  ^vater  jiower**,  hij^hwayg,  unnavigalilo  striMiuia  aoil  the  }mih  thtireof, 
subterranean  waters,  niiue?«j  or  minerals  umler  thesurfaiv  of  |tr'ivat<^  lands,  and  all 
property  whieh  at  the  titue  oi  the  tx^ssiun  l»elonge<l,  nnder  the  laws  of  Hpain  thi»n  in 
force,  to  the  various  harbor-works  l>oardH  of  Porto  Kieo,  and  all  the  harlKir^horeg^ 
diK'ks,  i*\i]tti,  and  reclaimed  lands,  hut  not  ineludiug  harlxir  area^s  or  navijtciihle  waterB, 
is  herehy  placed  under  the  control  of  tiie  goveroment  eKtahliwhed  In'  tftiH  aet  to  be 
adminii^tered  ffir  the  l>eoefit  of  the  jieuple  of  Pnrto  Rin»j  and  the  legi:^lative  aseem- 
blv  Ijereliy  ereated  ?<Imi11  have  authority^  t^uhjeet  iu  the  limitations  impoeeil  U{M>ti  nil 
lia  acts,  to  iegisl&te  with  respect  to  all  such  tsmUjiitft  ^a  W.  ma.^  d^sfem  ^viaable. 
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From  this  it  seems  clear  t<>  my  mind  that  the  duty  of  preventing 
unlawful  appropriations  of  said  pu})lie  proi^u-ty  devolves  upon  Gov- 
ernor Allen  as  the  present  head  of  the  government  of  the  island,  and 
to  enforce  such  protection  he  may  lawfully  call  upon  the  military 
commander  of  the  United  States  forces  in  the  island  to  aid  him  in  such 
endeavor. 

If  the  views  expressed  are  aci*.epted  by  the  Secretiir}^  the  propir 
procedure  for  the  War  Department  is  to  return  all  the  papers  herein 
to  (lenenil  Davis,  and  advise  him  that  the  Seeretary  is  of  opini(m  that 
the  conunanding  officer  of  the  United  States  military  forces  in  Porto 
Rico  is  now  without  authority,  in  the  first  instance,  to  exercise  the 
powers  of  the  United  Stiites  in  said  matter,  such  authority  and  result- 
ing duty  having  been  conferred  upon  the  civil  governor  by  Congres- 
sional enactment. 


By  direction  of  Hon.  George  D.  Meiklejohn,  Assistant  Secretpjyof 
War,  on  Jun(*.  4,  19()0,  the  pajxirs  in  the  cjise  were  returned  to  the 
officer  in  conunand  of  the  military  forces  of  the  United  States  in  Porto 
Uico,  indorsed  as  follows: 

The  Assistant  Secretary  of  War  is  of  tlie  opinion  that  the  commanding  officer  of 
tlie  UnittMl  Stiites  military  fontes  in  Porto  Rico  is  now  without  autiiority,  in  the  first 
instance,  to  exercise  powers  in  the  case,  such  authority  an«l  resulting  duty  having 
luvn  conferriHl  uixjii  tiie  civil  governor  by  Congressional  enacttment. 

You  are,  therefore,  authorized  to  transmit  these  papers  direct  to  the  governor  of 
Porto  Uico. 

A  copy  of  the  opinion,  as  rendered  by  the  law  oflicer  of  the  Customs  and  Insular 
Division,  in  which  the  I>epartment  concurs,  is  forwanled  herewith,  as  it  may  affoni 
information  in  the  consideration  of  the  ca.se. 

By  order  of  the  Secretary  of  War. 

Clarence  R.  Edwards, 
Actlnfj  AHulstant  Adjutant- General, 


IN  RE  CONTRACT  WITH  WOOLF  ET  AL.  REOARDIHO  THE  MANU- 
FACTURE AND  USE  OF  ELECTROZONE  FOR  PUBLIC  PURPOSES 
IN  HABANA,  CUBA. 

[SiibniilUMi  Deci'intwr  31.  IIKX).    Case  No.  2086.  Division  of  Inimlar  Aflaira.  War  rH-partment.] 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your  request 
for  a  report  on  the  aljove-entitled  matter,  and  to  respond  thereto  as 
follows: 

Tliis  application  is  a  request  that  the  Sec^rctary  of  War — 

1.  Assent  to  the  action  of  the  original  contractors,  who  have  sold 
and  assigned  a  one-third  interest  in  said  conti-act  to  the  Electrozone 
Commercial  Company,  New  York. 

2.  Recognize  said  Electrozone  Commercial  Com\)aw3  «>s^  ^  \»x\?i  v^ 
the  contract. 
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8.  Permit  .said  jussignnicnt  to  bo  recorded  in  such  manner  and  place 
as  will  permit  said  assignee  to  receive  directly  from  the  United  States 
Government  one- third  of  the  several  payments  under  said  contract  as 
they  shall  become  due  and  paid. 

This  application  has  been  referred  to  the  military  governor  of  Cuba, 
who  returns  it  without  comment  or  recommendation.  The  military 
governor  of  Cuba  referred  the  ap])lication  to  W.  J.  Barden,  first 
lieutenant.  Corps  of  Engineers,  U.  S.  A.,  acting  chief  engineer,  Divi- 
sion of  Cuba,  and  subsequently^  the  matter  was  referred  to  Maj.  Edgar 
S.  Dudley,  judge-advocate.  Division  of  Cuba.  From  their  indorse- 
ments it  appears  that  they  entertjiin  the  view  that  said  assignment  is 
governed  by  the  provisions  of  section  3737,  United  States  Revised 
Statutes.  (See  third  and  fifth  indorsements,  Doc.  1.)  The  military 
authorities  of  Cuba  apparently  have  no  objection  to  favonible  action 
on  this  application  by  the  Secretary  of  War;  at  least  no  objection  is 
made. 

If  the  Fcdei-al  Government  of  the  United  Sttites  is  one  of  the  partie^s 
in  interest  and  bound  by  the  contract  involved,  then  the  assignment  is 
governed  })y  said  section  3737  without  regard  to  the  place  of  perform- 
ance. If  the  militiiry  govermnent  of  Cuba  or  the  municipal  govern- 
ment of  Ilabana  is  the  real  party  in  interest  and  lx)und  by  said  con- 
tnict,  then  I  see  no  reason  why  the  action  of  the  SecreUiry  of  War 
should  be  called  for  in  the  first  insbuice.  If  the  contract  is  with  the 
government  of  civil  affairs  in  CuV)a,  that  character  should  be  j)reservtHl. 
If  the  Secretary  of  War  shall  now  recognizee  the  contract  as  being  with 
the  Federal  Govi^rnment  of  the  United  States,  complications  may  here- 
after arise. 

The  contract  provides  for  the  purchas(>  of  cert^iin  ^'])ositive  cloc- 
trodivs"  jind  the  right  to  use  them  in  Ilabana,  Cuba,  in  the  maiuifac- 
ture  of  ''electrozone'"'  for  public  use  of  said  city,  and  to  pay  a  ro3'alty 
on  the  electrozone  so  produced  at  the  rate  of  one-twentieth  of  1  cent 
per  gallon  for  th{\  iirst  50,000  gallons  per  day  of  twenty-four  houi-s 
and  one-fiftieth  of  1  cent  for  each  gallon  in  excess  of  50,000  gallons 
per  day. 

"' Electrozone'"  is  made  from  sea  water,  and  appears  to  be  a  fluid 
highly  charged  with  chlorine.  It  is  used  ))y  the  authorities  in  Cuba 
to  promote  the  sanitation  of  Ilabana.  The  contract  under  considem- 
tion  recites: 

This  a^R'CiiH'iit,  eiittTCil  into  this  lOtli  clay  of  February,  ISOt),  Ix'twceii  William 
Murray  Klack,  lieutenant-colonel,  vh'ivi  en^nneer,  U.  S.  V.,  Department  of  Ilabana, 
of  the  lirHt  ]»art,  and  Albert  Edward  Woolf  and  KoHaniond  Woolf,  *  *  *  both  of 
New  York  City,  *  *  *  f>f  the  K'con<l  part,  witnenseth,  that  William  Murray 
Black,  for  and  on  behalf  of  the  Dei)artment  of  Ilabana,  and  the  Kiid  AllK^rt  Edward 
WcK)lf  and  Uosamond  AVoolf,  <l(»  covenant  and  agree     *     *    * 
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The  written  instrument  is  signed  as  follows: 

In  witness  whereof  the  parties  aforesaid  have  hereunto  plaee<l  their  haiula  the  date 
lirnt  herein V)ef(jre  written. 
Witnesses: 

John  K.  Tickek,  lus  to  William  Murray  Black,     [seal.] 

U.  Col.,  Chf.  Eng,,  V.  K  V. 
Henry  N.  Hooper,  Jr.,  iis  to  Albert  E.  Woolf,     [seal.] 

H.   H.  McGlNTY,  Jlrt  to  lioSAMONI)  WoOLK, 

By  Albert  E.  Woolk,     [seal.] 

Attorney  in  fact. 

This  instrument,  so  executed,  was  approved  as  follows: 

Ap|>rove<l,  February  11,  1899. 

William  Ludlow, 
Oot^eruor  of  Habana. 

In  determining  the  character  of  a  contract,  the  subject-matter  and 
the  situation  of  the  i)arties  are  to  l)e  fully  considered  with  regard  to 
the  sense*  in  which  language  is  used. 

At  the  time  this  contract  wjis  entered  into  (February  10,  1899)  the 
cit}'  of  Habana  was  subject  to  military  occupation  ]>3'  the  military 
forces  of  the  United  States.  As  a  result  of  this  occ^upation  the 
administration  of  the  civil  government  devolved  upon  the  occupying 
force.  This  re^juirement  included  the  administration  of  municipal 
affairs  as  well  as  the  affairs  of  the  (ienend  Government.  The 
services  reijuired  for  such  administr<ition  were  to  be  pin'formed  by 
such  ptM-sons  as  were  designated  tlierefor  })y  the  commander  of  the 
occupying  force.  Such  (rommander  designated  William  Ludlow, 
brigadier-general,  U.  S.  V.,  as  the  h(Mid  of  the  municipal  government 
of  Habana,  and  William  M.  Black,  lieutenant-colonel,  U.  S.  V.,  as 
chi(»f  enginiMU-  for  said  municipality.  In  th(»  exercise  of  the  powers 
thus  ac((uired,  and  in  the  discharge  of  duties  arising  from  the  neces- 
sities of  the  municipality  of  which  they  were  officials,  this  contnict  was 
entered  into.  The  intention  of  the  parties  (which  at  all  times  is  the 
pol(»-star  of  contract  construction)  wiis  manifestly  to  render  a  service 
to  th(»  municipality.  The  s(»rvice  was  of  such  character,  being  the 
sanitation  of  the  ])rincipal  seaport  of  the  island  and  the  promotion  of 
the  national  commerce,  that  it  was  deemed  just  that  the  expense  should 
be  paid  from  the  island  funds.  But  the  contract  as  entered  into  created 
an  obligation  resting  upon  the  municipality.  Therefore  it  required 
and  received  the  ap])roval  of  William  Ludlow,  governor  of  Habana, 
and  did  not  seek  nor  secure  the  approval  of  the  major-general  in  com- 
mand of  tlie  forces  of  the  United  States  in  Cu})a,  who  at  that  time 
performed  the  functions  of  military  governor,  nor  the  approval  of  the 
Secretary  of  War. 

The  fact  that  said  contnict  was  di'awn  upon  a  blank  commonly  used 
by  the  officers  of  the  Engineer  Coqw,   United  States  Army,  or  in 
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manner  and  form  prescribed  for  the  use  of  said  officers,  does  not 
change  the  party  to  the  obligation  nor  impose  the  obligation  upon  the 
United  States. 

If  the  contractual  obligation  rests  upon  the  Habana  municipality  or 
upon  the  military  government  of  Cuba,  it  follows  that,  although  the 
Secretary  of  War  may  act  in  matters  relating  thereto,  it  is  the  estab- 
lished pi-actice  of  the  Secretary  to  refrain  from  such  action  as  much  a.s 
possible  and  to  confine  the  administration  of  said  governments  to  the 
local  officials. 

I  therefore  recommend: 

1.  That  the  Secretary  of  War  decline  to  recognize  this  contract  as 
one  to  which  the  Fedeml  Government  of  the  United  States  is  a  party. 

2.  That  the  application  be  returned  to  the  military  governor  of 
Cuba,  and  he  !)e  advised  that  the  Secretary  of  War  is  of  opinion  that  said 
contract  relates  exclusively  to  the  administration  of  certain  affairs  of 
the  civil  government  of  Cuba,  and  should  be  de^lt  with  as  such  by  the 
military  governor. 

3.  That  the  applicant  be  advised  of  the  action  taken. 


By  direction  of  the  Secretary  of  War  on  January  10, 1901,  the  papers 
in  this  case  were  returned  to  the  militaiy  governor  of  Cuba  with  the 
information — 

That  tlie  Secretary  of  War  declines  to  recogni7A>  tliin  contract  as  one  to  which  the 
Government  of  the  Unite<l  States  is  a  imrty,  and  tliat  lie  is  of  opinion  that  said  con- 
tract relates  exclusively  to  the  achninistnition  of  certain  affairs  of  the  civil  govern- 
ment of  Cuba  and  should  be  dealt  with  by  the  government  of  the  island. 


IN  THE  MATTER  OF  THE  CLAIM  OF  ANTONIO  ALVAREZ  NAVA 
Y  LOBO  FOR  THE  SUM  OF  THIRTY  THOUSAND  DOLLARS  DAM- 
AGES FOR  BEING  DEPRIVED  OF  THE  OFFICE  OF  NOTARY. 
HELD  BY  HIM  IN  SAN  JUAN,  PORTO  RICO,  UNDER  THE  SPAN- 
ISH REGIME. 

[Suluiiitt«Ml  Soptomber  20,  IHW.     Cam*  No.  HFai,  Divl.sion  (»f  Insular  Affairs.  War  I>ei>artment.] 

This  is  a  claim  for  damages  in  the  sum  of  $80,000  imserted  a^iinst 
tlie  provisional  government  of  Porto  Rico. 

Tiu»  claimant  sissert.s  that  his  damages  arose  as  follows  (see  ''  Memo- 
nindum"  of  claimant): 

In  ISfM)  the  claimant,  Antonio  Alvarez  Nava,  was  appointed  notary 
in  the  city  of  San  Juan.  He  claims  that  he  paid  23,000  p<»sos  to  secure 
the  property  rights  of  said  office,  and  incurred  other  ex|)enses  in  con- 
nection therewith  sufficient  to  make  the  totiil  expenditure  amount  to 
30,000  pesos.  That  in  November,  1.S9S,  he  was  required  by  the 
supreme  court  of  Porto  Rico  to  renounce  his  Spanish  nationality,  and 
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upon  rr fusing  so  to  do  he  wjv^  d^priit^d  of  his  office  as  notary  sind  his 
pn>[K^rt\"  rij^'hts  thtTi'iru  and  o!ie  Saiitiug^o  PahtuM*  was  appobitocl  in 
his  plai^e, 

Wlu'Ti  thin  flaim  was  tiU*d  at  hoiidqiiartors,  Depjirtnirnt  Porto  Rico, 
it  was  I'oferrt^d  to  tbt^  secretaiy  of  justice.  From  his  report  theieoii  I 
{juote  the  f»d lowing: 

On  the  -Htb  (♦{  OcUiIkt^  1H9S,  *  *  *  tin*  t\n^n  sc^eretrtrv  <if  juMirt*  pro|>(>!ic*d 
among  hUut  upfKiintmt'iitif  of  ucitAry,  that  cif  Aiilunio  Alvarez  Navii,  wlm  \wU\  at  the 
tiirit?  an  i^ificv  of  similar  elasa  in  tlie  («]utaL  ♦  ♦  »  Mr.  Alvan?z  Navu  in  forme*! 
Majtir-tfenenil  Hn>i>ke,  *m  the  18th  of  Noveml>er,  that  it  l>eing  bis  intentt(m  tn  pre- 
»4erve  \uh  Spanish  nationaUlVt  be  wm*  not  in  a  priwition  tn  a4Tept  the  a|i|M«intiiieiit 
of  nntiiry  Mf  ti)  take  the  riHjuirtHl  tMith.  ♦  -»  ♦  Jn  view  of  that  formal  r«\*ii^iiation, 
ito  uiirotuhtinnally  rnanle^  the  gtivernment  tiUfHl  the  jMinition  ttiUH  made  vat-aiit  In' 
the  nf»na(X*e[ttanieof  Alvarez  Nava,  appointing  Mr.  Pahner  theretit,  (8ee  '■TraIl^^Ia' 
tioll  of  4tb  imhtrsement." ) 

Geneml  Davis,  Brigadier-General  commanding:,  in  hin  indorsement 
says: 

ReHpeetfnlly  forwar*le<l  to  the  Seeretary  of  War  for  ileeision.  The  brief  bor**with, 
market  1  ''litHtinl  on  tile  at  deparLmeut  heinhpiarter^,  etc,  e  jntaiii>i  an  abstnK;t  uf 
the  case,     *     *     » 

By  that  rtM'ord  it  appears  that  on  Oetoher  28,  189S,  the  soeretary 
of  justice  fur  the  island  n^eomiuended  that  said  Antuniu  Alvarez  Nava 
he  appointed  a  notary,  and  the  appointment  was  made.  The  next  day 
his  t*f>miuission  (Lett<^r  of  College  of  Notjiries)  was  i.ssued. 

Oti  Nitvemher  11),  181*8,  the  set-retary  of  justice  f<irwtirded  to  head- 
quarters a  letter  of  Mr.  Nava  sivying  he  can  not  give  np  his  nationality 
tci  become  notary  au<l  deelines  the  iippointment. 

In  passing  uixni  this  chiini,  the  statement  made  by  the  secretiiry  of 
justice  for  Porto  Rieoand  that  contained  in  the  memorandum  referred 
to  l>v  (It'uei'al  Davis  is  relied  upon  as  he i tig  correct.  The  facts  as 
therein  s(»t  forth  present  a  proper  tuse  for  the  application  of  the  legal 
maxiui  V^^imtf  wni  ^fit  injurl^t — he  who  con.Hents  can  not  receive  an 
injury. 

There  is  another  reasou  why  this  claim  should  l»e  rejected.  On 
Oetol*er  28,  1808,  the  date  when  the  claimaiU  alleges  he  wii,s  deprived 
of  his  (dlit^e,  the  condition  of  war  existed  in  Porto  Kico.  The  proto- 
col of  August  12  suspended  hostilities  hut  did  not  end  the  war.  The 
United  StateH,  in  the  exercise  of  its  rights  as  a  belligerent,  had  insti- 
tuted military  government  in  the  island.  That  government  wa.s 
intended  (1)  to  promote  tlie  miliUtiT  measures  *»f  the  United  Stat4\s  in 
the  war,  and  (2)  to  maintain  pimce  and  order  in  the  territory  subject 
to  military  oecu[>iition  by  the  forces  of  the  ["nited  States, 

So  h»ng  as  the  condition  of  war  prevaileil  ami  said  government  con- 
tinued to  l>e  an  iastriauent  of  war,  the  United  StateH  could  exercise, 
in  territxiry  so  oecupii*d,  the  rights  and  powders  of  a  belligerent* 
While  it  \i^  true  that  the  irdjabitauts  uf  territory  under  uv\lvis^x^  v^i^xw- 
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pation  are  usually  governed  by  the  laws  of  the  prior  sovereignty, 
which  are  designated  municipal  and  relate  to  the  relations  which  the 
inhabitants  bear  to  each  other,  still  such  laws  are  continued  in  force 
by  the  grac<5  of  the  invader.  Although  this  usage  is  well  established, 
no  one  will  deny  that  a  conqueror  has  the  right,  as  a  war  measure,  to 
annul  said  laws,  should  he  determine  it  to  be  his  advantage  in  the  war 
so  to  do. 

The  successful  invader  may  also  designate  by  whom  the  laws  shall 
be  administered.  He  may  permit  or  ve<iuire  the  old  officials  to  con- 
tinue to  discharge  the  duties  of  their  offices  the  same  as  before  the 
occupation,  or  he  may  impose  conditions  upon  which  they  may  con- 
tinue in  office,  or  he  ma;y  displace  all  of  them  and  appoint  others  in 
their  places.  This  he  does  because  he  is  engaged  in  a  war  and  is  at 
libeily  to  judge  for  himself  what  necessity  requires  and  therefore 
justifies. 

In  his  application  herein  Nava  says: 

Hence,  no  interference  with  private  property  rights  could  possibly  be  justified, 
except  (m  the  groniid  o/  mUitary  reasons^  and  here  military  reasons  were  neither  given 
nor  did  they  exint. 

It  is  unnecessary  to  argue  the  proposition  that  in  time  of  war  the 
conmiander  of  a  military  force  is  the  sole  judge  of  existing  military 
necessity,  and  can  not  subsequently  be  called  to  account  for  it  )>y  the 
enemy.  As  l)etween  the  major-general  in  command  of  its  invading 
army  actively  engaged  in  the  conduct  of  a  war,  and  an  adherent  of  the 
sovereignty  against  which  said  war  was  waged,  reliance  will  be  had 
upon  the  judgment  of  the  officer  of  the  United  Stjites  Army. 

The  war  was  not  ended  hy  the  protocol  of  August  12,  1898.  The 
condition  of  war  contiruied  until  the  treaty  was  signed,  if  not  until  the 
ratification  had  been  nuitually  exchanged.  Nava  was  deprived  of  his 
office  l)y  the  proper  exercise  of  a  lawful  authority.  Therefore  his 
rights  therein  ceased  in  October,  1898.  It  follows  that  he  possessed 
no  rights  to  be  guaranteed  by  the  treaty  of  December  10,  1898. 

Since  his  office  was  taken  awaj^  as  a  military  measure,  a  means  of 
promoting  the  purposes  of  the  United  States  as  a  belligerant,  his  claim 
for  damages  falls  within  the  provisions  of  Article  VII  of  the  treaty  of 
jKMicr,  as  follows: 

Tlie  United  States  and  Spain  mutually  relinquish  all  claims  for  indemnity,  national 
and  individual,  of  every  kind,  of  eitlier  (lovernment,  or  of  its  citizens  or  subject*", 
a^iiinst  the  other  (Government,  tliat  may  liave  arisen  since  tlie  iK'ginning  of  the  lat« 
insurrection  in  (^uba  and  prior  to  the  exchange  of  ratifications  of  the  present  treaty, 
inchiding  all  claims  for  indemnity  for  the  cost  of  the  war 

Tlie  United  States  will  a<ljudicate  and  settle  the  claims  of  its  citizens  against  S|>ain 
relin(|ui8hed  in  this  article. 

I  therefore  recommend  the  rejection  of  this  claim. 
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The  action  of  the  War  Department  on  this  claim  was  as  follows: 

War  Department, 
Wiufhinf/iiyn,  September  21,  1899. 
Sir:  In  the  matter  of  the  claim  of  Antonio  Alvarez  Nava  y  I^)l)<)  for  the  Hum  of 
$:^0,(X)()  damages  for  Ixjing  depriveil  of  the  office  of  notary,  held  hy  him  in  Ran  Juan, 
r.  K.,  under  iSpaninh  regime,  which  was  tranHmitte<l  by  your  indorsement  of  the  19th 
ultimo,  I  have  the  honor  to  inclose  herewith  for  your  information  copy  of  the 
o])inion  of  Judge  (\  K.  ISfagoon,  law  officer  of  the  division  of  customs  and  insular 
affairs  of  this  Departnu'nt,  wherein  he  rwrommends  the  rejei^tion  of  siiid  (tlaim, 
which  opinion  is  approved  by  this  Deimrtment. 

Very  respectfully,  G.  D.  Mkiklejohn, 


Brig.  (Jen.  (Jeo.  W.  Davis, 

Governor'(rener<il  of  Porto  Rico,  Sail  Juan,  P.  R. 


Acting  Secretary  of  War. 


MEMOEANDTJM  FOE  THE  SEGRETAET  OF  WAE. 

[Submittt'il  DfHiembor  12,  18»».    Ca^e  No.  1207,  Division  of  Insnlnr  Afltairs,  War  Dei>artmeDt.] 

The  questions  presented  are  as  follows: 

1.  Do  the  nuinicipalities  of  Porto  Rico,  under  the  conditions  now 
existing  in  the  island,  possess  the  vi^hi  to  contract  loans  and  issue 
bonds  for  ])ublic  improvements  if 

2.  What  method  or  procedure  must  !x»  followed  in  exercising  said 
right? 

The  municipalities  of  Porto  Rico  undoubtedly  possessed  and  exer- 
cis(Hl  this  right  under  the  Spanish  regime. 

Th(»  Si>anish  provincial  and  numicipal  laws  of  Porto  Rico  (decree 
December  31,  ISIMJ)  do  not  in  direct  terms  confer  the  authority  under 
consideration.  The  municipal  laws  of  184(1  did  specifically  empower 
numicipalities  to  contract  loans.  The  nmnicij)al  laws  promulgated 
since*  thcMi  have  not  specifically  referred  to  such  power.  But  that  said 
j)ow(M-  existed  is  authoritatively  declared  !)y  the  royal  decree  of  June 
80,  isso.  Tliis  decree  is  a  rescript  as  to  the  exact  (piestions  under  con- 
sideration, and  for  that  reason  is  quoted  in  full,  as  follows: 

TX)ANS. 

RC^YAL   OKDKIl   OF   .lUNE   30,    1880,   RESOLVINO    THAT   MUNICIPAL  COUNCILS   MAY  «)NTRACT 
LOANS,  (\SK«    IN  WniCir   TIIEY    MUST    IKI   W),   AND    KULR8    IHHITKD  THKRRFOR. 

Tlic  colonial  swretary  <'<)inniiini(.tate<l  to  IHb  Excellency  the  j?<>vtjr»or-j^eiH'riil  of  thin 
inland,  uikUt  date  of  .lune  .3  lant,  the  following  royal  onler: 

Yoru  Exckllkncy:  1  have  infornicil  Ilis  Majesty  the  King  (whom  (nxl  i)reserve)  of 
the  letter  from  Your  Exet^llency  of  Man;h  14  last  retjuesting  infonnation  as  to  whether 
municipal  comieils  niay  contract  loann  and  the  manner  of  doing  so.  All  tliat  is 
Htated  to  Your  Excellency  ])y  eevenil  municipal  councils  and  by  the  council  of  admin- 
istration of  that  island  has  been  noted.     And  taking  into  consideration:  (1)  That  the 
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municipal  law  of  1846  empowered  municipal  councils  to  contract  loans  with  the  inter- 
vention of  the  Government  by  reason  of  the  supervision  it  exercised  over  popular 
cori)orations  with  regard  to  the  local  rights  and  interests.  (2)  That  the  silence 
observed  on  the  subject  by  the  latest  legislation  of  1867  and  1870  applied  to  Cuba 
and  Porto  Rico  should  l^e  interpreted  as  inspired  by  the  opinion  that  the  local  cor- 
porations to  which  is  intruste<l  the  government  and  administration  of  its  rights  and 
interests  are  in  a  status  of  local  independence,  and  giving  to  the  greater  number  of 
their  resolutions  a  final  character  unless  general  interests  are  involved  or  interests  of 
third  i>ersons,  thus  retjuiring  the  interference  of  the  Government  or  of  its  represent- 
atives in  the  provin(!es.  (3)  That  from  this  special  character  of  the  new  laws  there  is 
deducc^l  that  municipal  (X)uncil8  may  take  refuge  in  the  contraction  of  loans  as  a 
means  of  satisfying  their  obligations.  (4)  That  the  section  of  government  of  the 
council  of  state  has  fixed  in  this  respect  as  jurisj>ru(lence  that  when  a  loan  does  not 
affect  the  real  estate  of  the  numicipality,  or  the  proi)erty  rights  or  l)onds  of  the  debt 
referreil  to  in  article  80  of  the  law  of  the  Peninsula,  there  is  no  reason  for  the  Gov- 
ernment to  grant  or  refuse  authority  to  contract  the  loan,  because  it  is  an  ordinary 
resolution  over  which  the  Government  has  no  jurisdiction;  but  this  is  not  the  case 
when  the  contract  may  involve  the  property  or  the  rights  mentioned  in  the  said 
article,  on  aix'ount  of  the  necessity  of  selling  the  mortgages  created,  or  for  any  other 
reason  whatever,  it  then  Innng  the  duty  of  the  Government  to  grant  the  authority, 
the  approval  of  the  same  Inking  necei^sarv  for  resolutions  affe(^ting  said  properties. 
(5)  That  in  acconlance  with  arti(;le  134  of  the  municipal  law  the  construction  of 
taxes  by  the  numicipai  councils  must  always  Iw  appro ve<l  ])y  Your  Excellency  after 
certain  pro<*eedings  as  the  only  comi)et<Mit  authority  to  authorize  loans,  no  matter 
what  their  character  may  lx»,  without  the  circumstance  of  the  law  not  foreseeing 
the  same  l^eing  an  olDstade  to  their  authorization  by  Your  Excellency,  and  which 
must  l)e  comunmicate<l  to  this  <lepartment  for  the  ])urposes  of  the  high  inspection 
which  a]>iwrtains  to  the  same  in  all  bnuK'hes  of  the  i)ul)lic  service.  (6)  That  the 
law  in  conferring  u|>on  the  authority  of  Your  Kx(!ellency  the  approval  of  loans  also 
empowers  you  to  fix  the  coiKlitions  under  which  they  are  to  l)e  contracted  for  the 
payment  of  <lel)b*,  as  well  iis  for  the  raising:  of  fuiuls  for  other  municipal  require- 
ments. (7)  And,  finally,  that  while  si»ecial  rules  applicable  to  the  matter  are 
approved,  Your  Excellency  is  inf<^rnie<l,  in  a  royal  order  of  this  date,  that  it  is  atlvis- 
able  to  adopt  the  rules  which  you  reconunen<l  in  your  letter  of  March  14,  namely: 
(1)  That  the  loans  be  resolved  upon  by  a  majority  of  the  municipal  board.  (2)  That 
the  pnivincial  <leputation,  the  council  <»f  administration,  and  the  government  of  that 
island  report  on  the  i)rociHMlings.  .\nd  {'.))  that  tluM*esolution  be  of  the  exclusive 
com|ietency  of  Your  Excellency,  making  a  report  to  this  department;  His  Majesty 
the  King  (whom  (io<l  preserve)  has<leeme<l  pro|)er  to  order  that  Your  Excellency  \ye 
informed  in  accordance  with  the  opinion  of  the  council  of  state  in  full:  (1)  That 
the  nnmicipal  law  in  force  does  not  op|>ose  municipal  councils  contnw^ting  the  loans 
they  may  consider  necessary  in  order  to  attend  to  the  n*<|uirements  of  the  munic- 
ipality. And  [2)  that  the  c<»mi)etent  authority  to  approve  and  authorize  loans  is 
your" excellency,  and  that  the  institution  and  resolution  of  the  proper  proceedings 
nmst  be  subjectiMl  for  the  ])resent  to  the  same  rules  you  reeommend  in  your  oflicial 
letter  of  March  14  lit<>t,  your  ilecision  being  communicated  to  this  department. 

And  Tlis  Excellency  having  ordered  the  enfi)rcement  (^i  the  foregoing  royal  onler, 
it  is  publishe<l  in  the  ofiicial  gazette,  supplemented  with  the  rules  which  are  to  be 
observtnl  for  the  fulfillment  of  the  same,  llabana,  July  2,  ISSO.  Joacpiin  Carlx)nell, 
Secretary  of  the  General  (Government. 

HCLES   CITED. 

1.  The  loan  is  to  1m?  resolve<l  upon  by  a  majority  of  the  municipal  Ixmrd. 

2.  The  provin('ial  deputation,  the  government  (»f  the  j)rovince,  and  the  council  of 
administration  must  rejM)rt  on  the  proceedings. 


X  The  resiiUitioii  nf  the  nuittcr  shall  Im*  of  tli<*  rxi'lnsivo  rf irnjieteni'y  of  the  gov 
With  r^ani  Ui  I  he  (Mnxhtioiis  to  which  IfmuE  are  to  besiibject,  two  *-liii*HiiH  may  ]ye 

1.  Loaiia  <le*?tincHl  to  thr  i»ayiiient  uf  flebt«. 

2.  Limiih  tk^Htbin!  to  the  rai>iiii>f  of  fumls  in  order  to  attend  to  the  varions  rtijuire- 
rnentp,  and  imperially  for  the  ronHtnirt("m  <jf  works  *if  (niblii!  utility. 

The  hwiiH  of  the  firHt  rln.s«  may  eonnist  in  the  emi.«>«i'»n  of  ohli^tionsi  !<►  a  ynth- 
eiiiiit  amount,  eaeh  (»tiei\'dnre<l  in  rmlfTlhat  they  irmy  1m'  apjilie*!  to  the  jiayment  of 
all  thedehtKto  1h*  natiHliech  and  the  inteivst  whieh  the  olilipjvtion.^  are  to  hear  eiin 
not  eXf^eeil  theaveriit^Mif  the  legid  interest  on  mouey  ihiring  annjnl>erof  yei^r^  ixjnal 
to  that  fur  whieh  the  amortization  of  the  h«an  is  to  lii*  runt  inn  wl, 

Thi^  loans  tlie  ohjcet  of  which  m  to  niiHe  fiindn  for  the  eon>*trnetion  of  work?,  or  to 
htjnidate  dehti*  whieh  can  not  he  satintied  witti  i»hh'gations,  miu^t  Ix*  eotitraeted  t)y 
iiiean!^  nf  a  pulilie  aiietitmT  in  whieh  the  amonnt  of  intertr^tof  the  issue  si la  11  lie  tlie 
sniijei't  of  the  hidss,  whether  they  are  h*  l»e  isstu^l  at  jmr,  or  im  the  rate  nf  the  is^iue, 
if  the  inten»st  is  |irevi<Mis|y  Hxed^  with  stihjeetion  to  the  document  *>f  enndition^ 
relafin^r  to  the  provisions  in  fon*t^  on  the  stihjeet. 

The  nnmiei]>al  Imard  in  iiistitntiiijj  the  |>r(M'ee4in^^  refjuestinjT  authority  t<Miep>- 
tiate  l<«ms  nnn^t  ntate  i^onrretely  eaeii  and  every  »»ne  i*t  ttie  iitiriK>st*s  to  whieh  the 
funds  ohtained  by  virtiie  of  the  loan  are  to  lie  deatine<]  and  tlie  amount  <if  the 
Hiirrie,  as  well  a**  the  manner  and  the  jH*ri*Kl  in  whieh  the  amortization  is  to  take 
pla<*e  and  the  anntial  nnms  nxjnired  thereby  and  for  the  payment  of  interest,  and  if 
the  latter  may  Im^  obtaintHt  from  the  revenues  of  the  ordinary  btidjfi*!  or  whether 
extraonlinary  taxen  an*  to  W  establisht^l  or  an  inrreaf^e  in  the  assessment. 

Tht*  following  extmcts  froni  the  niittticipal  hiw  of  Porto  Hieo  (deoroi* 
of  Deeeml^er  31,  1SIK|)  show  tho  uiith<M"ity  Jiinl  nldio;ntifm  of  uiiiniei* 
pulilir.-i  as  to  pui)lir  wtirks  utu!  iinpnni'iiU'Jits,  aud  In  enter  iJito  ron- 
trarts  and  incur  liabilitieis  therefor,  (See  nttinicipal  law  of  Porto  Kico, 
Trans.  Div.  Inn.  Affns.): 

AifT.  29.   In  ea<*b  diatriet  there  shall  lieaniunieipal  eoiinril  aiid  amunieijml  Ixiarih 

Art.  :i;i.  In  their  rharaeter  of  actministrative  anthorities  ninnirii>al  eotineils  shall 
exertise  jnrisdietion  over  the  entire  nnnii«i[>al  district  or  the  territory  to  which  their 
a4'tion  extends  in  the  manner  and  form  determined  by  the  laws. 

Akt.  !tr».  It  is  theibity  of  immiei|>al  bniinls  ti>  establish  ami  create  mtuint*  totilrtiiin 
fnnds  at  the  time  and  in  the  nianner  or«len'd  by  this  law,  as  well  an  to  revise  anil 
autlit  the  acitamta  of  mnniripal  ciimieils. 

Art,  74.  Miinieiiml  eonneils  are  linancial  administrative  ccjrjwirjtionj^,  anrl  may 
only  exereige  tlie  fnnetions  inl rusted  to  them  by  the  laws.    Their  title  is  inii>enM>nal. 

Art.  7h,  The  ^memmentand  adniinistr»li<tn  (»f  the  private  interests  of  towns  is 
under  the  jnrisdietion  of  numieipal  (lameils,  siihjeet  to  the  laws,  and  jjarticnlarly  in 
all  that  refi-rs  to  the  fi*lluwin^r  snltjeets: 

FiiTil.  R'^tablishment  and  cr<*ation  of  immieipHl  si^rviees  referring  ti»  the  arrange- 
ment ami  ornamentatii^n  of  pnldic  roads,  comfMrl  :irnl  byf^iene  of  tin*  nei^hlHirluMMj, 
fncouni^^enient  l^f  its  mat*^rial  and  mond  interests*  and  s^MHirity  of  p««rsons  and  prop- 
erty, as  follows: 

L  (»jM!nin>^  and  survey  <if  striH-ts  }m<l  frarks,  and  i*f  all  kimts  of  roads  of  coininnni* 
eat  ion. 

2.  Paving,  lightin^f,  and  si'WeJTige 

3.  Water  snjiply. 

4.  Prom  en  ad  es  and  tree>. 

5.  Bathing  e.«tab|ishnjents,  laundries,  market  ho«st»s,  and  slangliterhotisefl. 
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6.  Fairs  and  markcte. 

7.  Institutions  for  instniction  and  sanitary  services. 

8.  Municipal  Imildinp?  and  in  general  all  kinds  of  public  works  necessary  for  the 
fulfilhiient  of  the  services,  subject  to  the  special  legislation  on  public  works. 

\).  Surveillance  and  police. 

Second.  Urban  and  rural  police;  that  is,  all  that  refers  to  the  good  order  and  imr- 
veillance  of  the  establisheil  municipal  services,  care  of  public  roads  in  general,  clean- 
liness, hygiene,  and  health  of  the  town. 

Third.  Municipal  administration,  which  includes  the  use,  care,  and  preservation  of 
all  estati's,  property,  and  rights  l>elonging  to  the  nuinicipality,  and  to  the  establish- 
ments dejx^nding  therefrom,  and  the  determination,  distribution,  collection,  invest- 
ment, and  account  of  all  retreipta  and  imi)osts  neces.«ary  for  the  execution  of  the 
municipal  services. 

The  royal  decree  of  November  25,  1897,  establishing  autonomy  in 
Cuba  and  Porto  Rico  provides  (see  constitution  estiblishing  self- 
government  in  Cu!)a  and  Porto  Rico,  Trans.  Div.  Ins.  Affrs.): 

Akt.  61.  The  provincial  and  municipal  laws  now  obtaininjjj  in  the  island  shall  con- 
tinue in  vogue  (?)  wherever  not  in  conflict  with  the  provisions  of  this  decree  until 
the  insular  i)arliament  shall  legislate  upon  the  matt(»r. 

The  d(Hn*ee  of  autonomy,  however,  made  important  changes  in  the 
existing  law  regarding  uumicipal  finances  by  i)roviding  as  follows: 

Art.  52.  *  *  *  F.very  legally  c<mstituted  municipality  shall  have  ix)wer  to  frame 
its  own  laws  regarding  public  education,     *     *     *     nmniripiil  Hnances.     *     *     * 

Art.  55.  The  municipalities,  as  well  :lm  the  ])r<)vincial  a.'^semblies,  shall  have  power 
to  freely  raise  the  necessary  reveniu^tn  cover  their  expenditures,  with  no  other  limita- 
tion than  to  make  the  means  ad()i)te<l  compatible  with  the  general  system  of  taxation 
which  shall  obtain  in  the  islan<l.  T\\v  resources  for  i)r(>vincial  appropriations  shall 
lie  independent  of  municipal  resources. 

Art.  i)2.  No  colonial  statute  shall  abridge  the  ]>owers  vestecl  by  the  prec(Hling  arti- 
cles (52-<>L')  in  th«'  municipalities  an<l  provincial  asseui))]ies. 

Art.  H9.  Kvery  municipal  measure  f(  )r  t  he  purp<>>^e  «>f  contracting  a  loan  or  a  munici- 
pal debt  shall  Ik'  without  effect,  unless  it  1m»  assented  to  by  a  majority  of  the  towns- 
peoj>l<»  whenever  one-third  of  the  number  of  alderman  shall  sodemand.  The  amount 
of  the  loan  or  debt  which,  acconling  to  th<»  nundnr  of  inhabitants  of  a  township 
shall  make  the  refi'reudum  proceeding  neci-ssary,  shall  be  determine<l  by  siKJcial 
statut<'. 

From  the  foregoing  it  clearly  apy)ears  that  under  Spanish  sovereignty 
th<'  municipalities  of  Poito  Rico  possessed  the  right  to  mtdvc*  loans  and 
issue  ])onds  th(M*efor. 

Such  rights  as  the  nuinici])alities  ])ossess(Ml  in  matters  of  this  char- 
acter wen*  retained  upon  c(\ssion  of  the  island  to  the  Tnited  Stjites. 
The  right  of  nuiniri])alities  to  entcM*  into  contracts  and  incur  liabilities 
for  the  puri)os(M)f  s(H'u ring  public  im])rov(MUciits  is  in  harmon\'  with 
the  character  and  institutions  of  our  (lovernmcnt.  Tpon  the*  change 
of  sovereignty  being  etlected,  this  right  did  not  c(»asc,  but  the  munici- 
palities contiiuie  to  possess  it. 

Th(*  broad  ground  on  which  this  doctrine  r(»sts  is  as  follows: 

The  conqueror  who  acquires  a  province  or  town  from  the  enemy  acquires  thereby 
the  same  rights  which  were  i)ossessed  by  the  State  from  which  it  is  taken.     If  it 
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fonntrfa  constitiitMit  part  of  the  hostile  State,  and  wa«  fully  and  completely  under 
its  dominion,  it  pit'*si»s  into  the  iH)\ver  of  the  eon(iueror  upon  the  same  footing. 
*  *  *  The  cas*',  however,  is  <lifferent  where  the  enemy  ponsessed  only  a  quasi 
8overeijrnty  or  limited  political  rights  ov(^r  the  con(|uert.Hl  province  or  town.  The 
njnqueror  acquires  no  other  rights  than  such  as  Ixilonged  to  the  State  against  which 
he  has  taken  up  arms.  ''  War,"  siiys  Vattel,  "authorizes  him  to  i)osse,ss  himself  of 
what  Wlongs  to  his  enemy.  If  he  dc|)rives  that  enemy  of  the  sovereignty  of  a  town 
or  province  he  ac«|uires  it,  such  as  it  is,  with  all  it«  limitations  and  nuKlitications. 
Accordingly,  i-are  is  usually  taken  t4)  stipulate  ^  *  *  that  the  towns  and  coun- 
tries ceded  shall  retain  all  their  lilxjrties,  privileges,  and  inununities."  (Halleck's 
Int.  I^iw,  'M  e<l.,  chap.  '.\4,  sec.  2.) 

The  ritrlit  under  consideration  is  of  such  kind  and  chanicter  as 
l)rin*jf  it  within  the  protection  of  Article  VII  of  the  late  treaty  with 
Spain.     (Ilalleck's  Int.  Law,  chap.  38,  sec.  12.) 

In  a  letter  to  this  Department,  dated  July  10,  1S1>1»,  with  reference 
to  the  Dady  contnict  with  the  city  of  Habana,  Cuba,  Attorney- 
General  (iri^jifs  says  {"22  Op.  527-528): 

By  well-.«ettle<l  puhlic  law,  upon  the  <'ession  of  territory  by  out?  nation  to  another, 
either  following  a  concjuest  or  otherwise,  those  internal  laws  and  regulations  which 
are  designated  jus  nuinicipal  continue  in  force  and  oiH'ration  for  the  government  and 
regulation  of  the  affaii-s  of  the  people  of  «aid  territory  until  the  new  sovereignty 
imI)osi^'>^  different  laws  or  regidations.  Thos^i  laws  which  are  political  in  their  nature 
and  juTtain  to  the  f»rerogative^  (►f  the  former  (rovernment  immediately  ceii.se  upon  the 
transfer  of  sovereignty.  Political  and  prerogative  rights  are  not  transferred  to  the 
succecNling  nation.  Such  laws  for  the  government  of  municipalities  in  said  territory 
as  are  not  dependent  on  the  will  of  the  fonner  sovereign  remain  in  force.  Such  laws 
as  re«|uire  for  their  complete  execution  the  exercise  of  the  will,  grace,  or  discrretion 
of  the  former  sovereign  wouM  probably  be  held  to  l»e  ineffective  under  the  succeed- 
ing |M)wer.  *  *  *  Cuba,  however,  is  now  under  the  tenq)oniry  dominion  of  the 
I'nited  States,  which  is  exercising  there,  un<lcr  the  law  of  belligen*nt  right,  all  the 
|M)wcrs  of  municipal  government.  In  the  exercise  of  these  powers  the*  proper 
authorities  of  the  United  States  may  change  or  modify  either  the  form  or  the  con- 
stituents of  the  municij>al  establishments;  may,  in  place  of  the  system  and  rt^ila- 
tions  that  formerly  prevaile<l,  substitute  new  and  different  ones. 

Upon  this  line,  the  same  authorities,  exercising  sovereignty  over  the  islands,  have 
the  power  to  provi<Ie  the  methods,  terms,  and  conditions  under  which  nmnicipal 
inq)rovements,  wh'ch  relate  entirely  to  property  belonging  to  the  municipality  or 
held  by  it  f<»r  public  use,  may  be  c^irried  on.  The  old  j>rovisions  of  the  S^mnish  law 
may  be  adopted,  so  far  as  appli<*able,  or  they  may  be  entirely  disi)ensed  with,  and  a 
new  systcn.  set  up  in  their  place.  The  mmiicipal  authorities  of  Habana,  in  the  mat- 
ter of  engaging  in  the  <'onstruction  of  jaiblic  works,  may  be  iHjrniitted  to  proceed 
under  such  law  as  is  now  api)licable,  if  that  1h»  aiU^piate,  or  they  may,  at  the  will  of 
the  military  commander,  l)t  restraimxl  from  engaging  in  any  such  works. 

I  am  of  the  opinion  that  the  provisions  of  the  Spanish  nmnicipal 
laws  of  ISIHI,  modified  by  the  decree  of  autononi}-  of  lst>7,  under  con- 
sideration herein,  are  in  force  in  Poi-to  Rico  at  the  i)re.sent  time,  and 
that  it  is  unnecessary  to  reestablish  them  by  order  or  otherwise. 
(Americjin  Ins.  Co.  v.  Canter,  1  Pet.,  542;  Halleck's  Int.  Law,  chap. 
84,  sections  14  to  24.) 

The  procedure  to  be  followed  in  this  matter  ia  that  \}vvi^vi:^\Vvvi.^  \v^ 
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the  nuinicipal  law  of  1896,  modified  by  the  decree  of  autonomy,  and  is 
as  follows: 

1.  The  project  is  to  l)e  submitted  to  the  municipal  council  {ayun- 
tmnienp})^  a  body  consisting  of  the  mayor  {aUaldi)  and  the  councilmen, 
for  its  decision  on  the  advisability  of  making  the  loan,  and  the  terms 
and  conditions  thereof. 

2.  The  matter  being  favorably  acted  upon  by  the  ayuntajniento  is 
then  referred  to  the  nuuiicii)al  board,  a  body  composed  of  the  ayun- 
tauilento  and  the  /?^/^^  munhlpaL  The  Jtmia  consists  of  '^ members, 
in  equal  numl^ers  to  councilors,  appointi»d  from  among  the  taxpayers." 
(Art.  67.) 

3.  The  matter  is  then  to  be  advanced  under  the  referendum  pro- 
ceedings required  in  article  69  of  the  decree  of  autonomy,  as  follows: 

Every  municipal  lueaaure  for  the  purpose  of  contracting  a  loan  or  a  municipal 
debt  shall  lie  without  effect  unless  it  be  assented  to  by  a  majority  of  the  towne- 
people  whenever  one-thinl  of  the  number  of  aldermen  shall  so  demand. 

4.  The  requirements  of  the  Spanish  law  relating  to  publication  in 
the  Official  Bulletin  and  the  Official  Gazette  of  public  contracts  and 
documents  should  be  complied  with. 

5.  Final  action  by  umnicipal  council,  i.  e.,  declaring  existence  of 
contrai^t,  signing,  sealing,  and  issuing  of  bonds. 

6.  The  l)onds  should  be  sold  to  the  highest  bidder  and  the  proceeds 
placed  in  the  public  treasury. 

In  189f)  the  city  of  San  rfuaii,  Porto  Rico,  negotiated  a  loan  of 
500,000  pesos,  for  which  the  lK)nds  of  the  numicipality  were  given. 
The  procedure  followed  was  that  above  outlined,  oxcepting  as  to  the 
referendum.  The  decree  of  autonomy  had  not  been  issued,  and  under 
the  law  of  1800  the  project  was  approved  by  the  provincial  deputation. 

In  addition  to  selling  the  bonds  and  using  the  money  realized  to  pay 
for  the  construction  of  public  works,  I  !)elieve  the  nuuiicipalities  of 
Porto  Rico  may  lawfully  contract  for  public  work  and  pay  the  contrac- 
tor in  bonds. 

The  general  law  of  public  works  for  the  island  of  Porto  Rico 
provides: 

Aht.  48.  Municipal  coiincils  may  construct  their  workn  by  management  or  by  con- 
tract, subject  to  tbe  provisions  of  tbe  j>resent  law  concerning  tliis  matter,  in  <K)unec- 
tion  with  the  works  in  char^^e  of  the  state  and  of  the  provint^e.  (Trans.  Div.  of  Ins. 
Affrs.  p.  14.) 

Under  Spanish  regime  in  Porto  Rico,  when  it  was  desired  to  con- 
struct a  public  improvement  by  contract  and  pay  tlu»refor  in  bonds, 
the  proposition  in  regard  to  the  bonds  and  all  matters  relating  thereto 
were  embraced  in  the  contmct  proceedings,  and  known  as  the  ''eco- 
nomic'- or  financial  bninch  of  the  project  as  distinguished  from  the 
"technical"  or  engineering  branch.  Th(»  ''project''  pursued  the 
course  prescribed  for  municipal  contracts,  which  was  essentially  the 
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eaiiif  us  that  luTeirj  ilt\sfri}frd.  Such  ilitferencen  as  rxist  art*  ndt  of 
£*utiic*iciit  im]>orUiiU'e  tci  require  recitul  itnd  ron^siiit^nititHi  at  this  time. 
The  extjent  to  which  the  exercise  of  saitl  powern  by  iimniri|mlitie8  may 
he  retfulated  and  eontrolhHi  hy  the  iiulihu'v  aiithcirifiiss  of  ihv  TJniti'd 
States  now  in  char^*-  uf  the  eivil  i^uvenirnent  uf  I  he  ishiud  is  eon- 
sidered  to  !m»  >iuffieiently  diwtif^iwed  in  the  quotation  from  the  opinion 
of  the  Attornev-Uenemh 


Without  detenuinhi^^  the  t(iii"HtionH  di.seitssed  in  the  f<>n'*£oin^  report, 
tin*  Si'erelary  <>f  Wur  rK_H^ided  to  ec»ntiiuie  in  foree  tin:  (Ji"dt*r  prohibit- 
in^^  llie  nvunieipalitiescif  Porto  Kieo  from  iiieiirrinjf  iJidrhti'diiess  initil 
i^neh  time  a.s  ConjjrreHs,  by  npp!'o]n-iute  lejj:isl!itinn,  sliouht  make  pro- 
vision for  the  exercise  i»f  authority  hy  nuinieipalities  and  uther  polit- 
ical sid>di  vis  ions  in  Porto  Ktci*. 


Ill  EE  GRANTING  MUNICIPAL  rEANCHISES  BY  THE  MUNICIPALI- 
TIES OF  PORTO  RICO. 

[Sybmilterl  n<?Ujt>er  0,  iH'jy.    Voin.'  Sn.  liJt>.  UivisiMii  n|  tusiiliir  Atfrtire,  Wiir  Departmciil.! 

1.  Tlie  nniriifipaiitii'w  i>f  Purt^t  Rico  weru  emjiowt^reii  hy  thf  Ihw.h  uf  S|min  to  grant 

ix»nt**?tiHiori«  or  franehjrti's*  witbiti  their  >*evt*ral  territtjrial  limits  wliere  the  privi- 
legetf  ^raiilwl  relate  to  thi^  u.^  ainl  iM'i'iii*atiurv  of  t<lnjet>i  iiruthrr  pr<*[>i*rty  iiwned 
iji  fee  l>y  the  mutueifmlitk'.H. 

2.  Tht*  rigiiti^  of  owiier*<hi|i,  inrhulirig  that  ui  alienation,  |Kis,'<*KM*'tl  hy  tlie  imniii'i- 

fkahlii^s  under  the  clotiuDion  i+f  Snaiii,  innlinut^l  umler  military  <M*rn|xiiii  y  and 
after  the  i'e^wion  ♦!(  tlie  iwhiiid  to  the  I'nired  Slate,«. 

3.  Uetienil  tenters,  IHH,  A.  ti.  O,,  hHt^H,  h  :i  nvi^l'itioJi  nf  ilie  exenin'  of  rht*  ri^tit;  it 

rioei*  not  affert  ttie  **xi.Hh'nr*'  *>f  the  rijjtil. 

-I.  The  exereiwe  of  tlie  rijihta  of  (»wiieratiii>  ovi^r  [tro[K^rly  hy  nmnieipalitiey  in  I*orto 
Kifo  while  winler  the  j>rovbiofial  jrovernnient  imw  in  i-harge  of  civil  affairH  in 
the  inland  Hhould  In;  in  aet'onJaiiti*  with  tiie  nHjuirenient<<  of  smid  (Jeneml  Orders, 
I8H,  A.  (i.  0.|  ami  the  Spanish  lawn  anil  rt^j^iihitionH  of  mtiiiieijialitiea  in  inrt^e  in 
Ptvrto  Rinj  at  the  time  the  i^iland  was  reded  to  the  rnit+Ml  Statt^',  exii*]itin|^  wm'h 
l»rovTsiont^  i%»  itM\mrvi\  tUe  assent  and  aft|»roval  of  ihe  oJlk-ers  of  Hie  Crown  of 
S[Kaiii  to  the  prtM'eij^litrpH  nmler  f«iid  law^  and  ri*^^nlationrt. 

5.  The  provisi'Hial  gov*  rnment  wt\v  in  ehar^e  of  (*ivil  uffairw  in  l*Mr!o  J\iro  if*  n  part 
of  the  ^eovernment  ivf  eaeh  iimniri|iality  in  the  inland  an  well  as  of  Ihepn'ern- 
ment  of  the  if^land  eoiisiilered  m^  a  wh*ik\  It  is  eharjied  with  ilie  direction  and 
4'ontrol  of  the  niunieiiial  piiweriH  ti^  well  as  of  ttie  Nivereiijn  |>owerM  of  admiuiii- 
tration  and  exwntion,  ami  in  jfrantin^^  coTH-esHJoiiH  tiie  mnnieijial  anlhoritie^  are 
Hiibjwt  to  »ueh  eonditioni*  iHH  may  Iw  iiniKJtHfd  hy  t(je  i*n»vinional  ^rovt  rtmient 

TIte  treaty  with  Synim  provifles  tbut  the  property  rig^ht^  of  munici- 
palities are  to  he  respected  thv  sniiu:  as  are  those  of  individuals. 
(Artiele  8.) 

Halleck  says: 

A  mmijeipality  haf<  the  Haine  right?'  a«  a  tintiiral  perF»on  tit  dispopo  of  itp  property 
tlnring  a  war,  and  all  i^uvh  tmnHferBare  pnmu  J'ttcic  as  valid  sa  if  LuM*i  vvs.  \Av\ssi  v.\ 
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peace.  Tf  forbidden  by  the  conqueror,  the  prohibition  is  an  exception  to  the  general 
rule  of  public  law  and  must  l)e  clearly  ewtablishwl.  (Ualleck'8  Int.  Law,  3d  ed., 
chap.  33,  sec.  12;  Kent's  Com.  on  Am.  I^w,  vol,  1,  p.  92.) 

Military  occupation  producers  no  eifect  on  private  ownership  of 
property,  and  it  follows  as  a  necessary  consequence  that  the  owner- 
ship of  such  property  may  be  changed  during  suirh  occupancy  pre- 
cisely the  same  as  though  such  occupancy  did  not  exist.  The  right  to 
alienate  is  incident  to  ownership,  and,  unless  restricted  b}^  the  victor, 
the  right  of  alienation  continues  the  same  during  military  possession 
of  the  territory  in  which  it  is  situated  as  it  was  prior  to  the  military 
occupation. 

The  possession  of  this  right  by  the  umnicipalities  of  Porto  Rico  is 
fully  recognized  by  the  United  States,  but  its  exercise  has  l>een 
restricted  by  General  Orders,  188,  A.  G.  O.,  pronuilgating  Executive 
order  dated  December  22,  1898,  as  follows: 

Executive  Mansion, 
W(V(hwfjton,  December  -23^  1898. 
Until  otherwise  ordere<l,  no  grants  or  concessions  of  public  or  corporate  righte  or 
franchises  for  the  construction  of  publit*  or  (luasi-public  works,  such  a^  railroads, 
tramways,  telegraph  and  telephone  lines,  waterworks,  ga.^  works,  electric-light  lines, 
etc.,  shall  Ixjinade  by  any  municipal  or  other  local  governmental  authority  or  Ixxiy 
in  Porto  Rico,  except  uixm  the  api)roval  of  the  major-general  commanding  the  mili- 
tary forces  of  the  United  iStates  in  Porto  Kico,  wbo  shall,  before  approving  any  such 
grant  or  concession,  be  so  especially  authorized  by  the  SiHTetary  of  War. 

WlLUA.M    McKlNLEV. 

If  jf/'inr  to  tin  trentij  of  iUHshm  a  nnin'tc'tpttt'itii  'ni  P<Nio  Rico  po.H- 
HeKsril  propt  rt[i  rujhtx  In  (tnd  tit  Its  .strrrts  or  ot/trr  //uk/.s^  und  pift<^e^'<*>d 
the  p(ni\r  of  nlh'nation^  sticli  j>oir<  r  tnoatd  coidl/tur  tlwreafter  until 
clutiHjt'd  tnj  li:<jislatir<  (fnthoritij. 

The  treaty  of  peace  with  Mexico  (May  8o,  1S4S)  contained  the  same 
provisions  in  regard  to  the  protection  of  property  rights  as  are 
secured  by  Artick*  VIII  of  the  treaty  of  peace  with  Spain  (Uecembcr 
10,  181)8).'    (U.  S.  Stat.  L.,  vol.  IK  p.*  1)20,  Art.  VIII.) 

Prior  to  th(»  invasion  of  California  the  pu(*l)lo  or  village  of  San 
Fiimcisco  existed,  and,  under  the  laws  of  Mc^xico,  was  entitled  to  the 
territory  within  certain  prescrib(»d  limits  known  as  ''])uei>lo  lands." 
It  had  also  an  (innntiinuetdo  or  town  council  and  an  <dval<U',  The 
idc(dd<'  WiXH  the  chief  executive  officer  of  t\\v  jn^hlo,  and  as  .such  had 
authority  to  make  <,'nints  of  iho^  j> at  hi o  lands.  The  exercise  of  thi.s 
fun<!tion  was  subject  to  the  authority  of  the  town  council  and  to  the 
higher  authority  of  the  departmental  governor  and  assembly.  The 
claun  was  made  that  j/mhlo  lands  which  had  not  been  gninted  to 
individuals  prior  to  the  conquest  became  a  part  of  the  public  domain 
of  the  United  States,  and,  as  such,  subject  to  the  exclusive  control  and 
disposition  of  Congress.  The  supreme  court  of  California  held,  how- 
ever, that  such  was  not  the  effect  of  the  conquest,  but  that  the  lauds 
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roiitimuHl  to  ho  tht'  [>uhlir  |M-<>]>erty  of  the  municipality  us  bL*fore  the 
war,  and  that  tli*'  laws  {if  Mt^xirt)  relatinjL,^  t(^  the  sufijeei  eontirnied  in 
tovve  until  ehiiu^^eci  V>y  the  leii^islative  authui'ity  uf  the  State.  It  was 
further  liold  tliat  an  ^dtttJth  ^mnt  made  after  the  eonquest  wa.s  pre- j 
Hiitiied  to  Im>  valid  and  wan  t^oni|H*tent  to  eonvey  title,  ((_V>ba.s  v^ 
Riiisin,  3  California,  44H;  Hart /\  Burnett*  15  Culifornin,  h'Ai)i  Payne 
iSc  Dewey  v.  Trcadwcll,  1^1  California,  2:31;  White  y.  Moses,  t^l  Cali- 
fornia, ►U,) 

This  doetritie  is  refenxnl  to  and  followed  Uy  the  ITnited  States 
Supi-emc  Court  in  Merryiuun  r.  Bourne  {1*  Wall.,  h\ri).  This  ease 
aro^e  in  California,  and  as  the  doetrine  was  a  rule  of  property  adopted 
by  the  supreiue  eonrt  of  that  Stnte  it  was  binding  upon  tht^  Federal 
courts;  but  the  United  States  Supreme  Crnirt  ftdlowed  it  without 
eritieism  and  impliedly  approved  it.  (St^e  also  Moore  i\  Steinbach, 
127  IL  S.,  70,81.) 

It  is  well  U)  call  attention  to  the  fact  that  the  foregoint^  do<"trine 
applies  only  to  such  property  as  lielonged  absolutely  to  the  munici- 
pnlity  l>efore  tfie  ehange  in  sovereitrnty,  A  tuunieipality  would  l)e 
jxjwerless  to  alienate  or  alft^et  the  title  t^  lauds  or  other  jnoiu'rly  which 
passed  to  the  United  States  under  the  term??!  of  the  treaty  of  i>eat!e 
with  Spain.  In  Moore  p.  Steinbach  {llM  U.  S.,  7<>,  81)  the  Supreme 
Court  of  the  United  States  say: 

The  doctrine  invoketl  by  the  defendants  that  the  laws  of  a  c<*nf]uen*d  or  ( eded 
t'onntry*  exi'epti*«i  farms thev  may  affe<:t  Uu^  ]Militit'al  institutioiiH  nf  tlie  new  H<*veri'ign, 
remain  in  fi»rt^  after ttie  eoncjuestor  leKsinn  until  rhaiiire<l  by  him  does  not  aid  their 
defense.  That  dne trine  \\xm  no  applieation  to  hiww  authun/hij^  the  alienation  of  ajjy 
fN»rtionM  nf  the  pnbru*  (himain  or  to  otlieerH  ehar^nl  lunh'rlhe  forn^rr  tfovernmeat 
svith  that  power.  No  proree<liiJjXH  affeetin^  the  riglitH  of  the  new  Bovereign  over 
pnblie  fin^ta^rty  can  lie  taken  exi^ept  in  purHuauee  of  hia  aathcirity  on  the  Bubject. 

The  laws  of  Spain  fully  reeo^iiize  the  ri^ht  of  eities,  town^,  and 
villagers  to  aeqiiire  and  di^spose  of  real  estate  Mtil)ject  to  the  royal 
re;^ulations  whieh  were  made  from  time  to  time  for  that  purpose. 
When  onceaequired  by  a  mnnieipality  neither  the  Crown  iioritsotKeers 
ean  takeaway  or  grant  to  others  any  of  the^e  mnniripal  lands.  (Novi- 
sima  Kecopilaeion,  Lib.  V^ll,  tit.  lU,  law  1.)  The  manner  of  (^rantii»j^ 
lands  to  towns  atid  the  manner  in  whicli  they  were  allowed  to  tent  and 
dispose  of  them  was  not  uniform.  It  dependetl  upon  royal  regulations, 
whieh  were  changed  from  time  to  time.  At  cme  {K^riod  the  towns  eoidd 
grant  or  .sell  thein  and  at  another  they  could  only  lease  them.  Tliesc 
grants,  .sales,  and  leases  were  always  made  by  the  nuitdri|)al  authori- 
ties, with  the  permission  of  the  Crown,  but  neither  the  King  nor  the 
Crown  oHieers  t^ould  themselves  dispose  of  th<*  lands  onee  grant*xl  to 
or  mxiuired  l»y  the  towns. 

Did  the  mumvipaUtle^  of  PaHr*  RLo  owft  ift^  fee  of  t/ieir  .sfreets 
fimler  ih*i  Spfini^nh  iegrme? 

When  a  town  is  laid  out  under  the  general  law  of  Spmish  depend- 
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for  M  dosiriHl  4)}»j\M't  Tfie  Span Ish  Itiws  uutborizLHi  the  numRMpalitie.s  of 
Portrj  kic  o  Id  grant  sued  peniiit.s.  (Muriiripjil  Laws  of  Porto  Rico, 
arts.  61>,  70;  Ueneral  Laws  of  Public  Works  of  Porto  Rii-o,  arts,  6, 10; 
Kc^'ulatioiis  fornaid  Ijaw8  of  Pulili*'  Works,  art.  lU:  Luwsof  Riiflroads 
for  I*ijrto  Rico,  arts,  2H^  To;  Rt^^nilations  for  suid  Laws  of  Rail- 
roiuls,  art.  KM;  Ley&s  Civile.*^  de  Espatia,  Madrid,  18^3,  Ley  Hipote- 
rariji,  Titio  1,  par.  2,  note  2.) 

]l7fitf.  proi't'dffre  i^  A>  he  yollmmd  ui   the  it^-^irciHe  of  Ihr  rujhia  of 
owttvrship  in  projjerty  owned  hy  jnumcij^alities  in  J^to  Micof 

The  iiT'Mt  ,sti>p  is  U\  sonire  th<»  pi*i*Diissiori  to  exoreis*>  said  rights 
i-t_>(piirc<l  hv  said  (ienend  Order,  iS8,  A.  (j.  ().,  horeiiibofoni  set  out. 
T\\v  exerdsG  of  siiid  rights  l>eing  permitted,  the  munifipality  mn.st  act 
by  and  through  its  tdficers  or  ajtifenti^,  Thcs«'  officers  are  not  authorized 
tr»  dispose  of  the  property  of  the  municipality  us  though  it  Indonged  to 
them  personally.  They  can  dispose  of  said  property  only  when  author- 
ized so  to  do  by  at)  existing  law,  and  if  the  law  prescrilies  a  method 
for  the  exercise  of  such  authority,  that  method  must  l>e  pursued. 

Since  the  legislative  branch  of  the  United  States  Government  has 
not  acted  u|K>n  this  matter,  it  f(jllows  that  sucli  laws,  if  any  exist,  must 
\w  the  Spanish  laws  in  force  at  the  date  of  tlie  cession. 

It  is  a  well-established  doctrine  that  where  territory  is  ceded  by  one 
sovereignty  to  another  the  laws  of  the  former  sovereign  authorizing 
the  alienation  of  any  [HU'tioo  of  the  public  domain  and  thi'  authority  of 
officers  charged  under  the  former  government  with  that  power  |mss 
away.  (More  r.  Steinljaclj,  127  U.  S.,  7<),  81;  Ely's  Aduir.  t\  Tnited 
States,  171  U.  S.,  li20,  ii:JO;  United  States  v.  Vallejo,  1  Black,,  541; 
Harcourt  r.  (Jaillard,  l"!  Wheat.,  523.) 

In  More  /'.  Steiuhach  (l'i7  U.  S*,  !^1)  the  court  announce  this  doc- 
trirje,  and  base  it  on  tht*  proposition  that— 

No  proceeiliiigH  iiffectinj?  i\w  riglitj^  i*f  tlu'  utw  S4ivePeign  iwer  puT^lu-  iinijM'Hy  i-un 
}>e  taken  except  in  puTHuann*  of  Jjis  iiutliurity  on  the  aubjeet. 

I  am  of  the  opinion  that  this  doctrine  is  not  involved  herein.  The 
streets  owned  by  the  municipalities  of  Pc>rt<i  Rico  do  not  lielong  to 
the  national  pul>!ic  domain  and  are  not  [>ublic  property  in  the  sense 
tliat  the  sovereign  has  pnjperty  rights  therein. 

I  am  of  the  opinion  that  the  Spanish  laws  under  eonsideration  are 
of  such  chanicter  that  they  remain  in  forcis  modi  tied  in  the  matter  of 
regulation  by  the  officers  of  the  C*r*>wn  of  S]>ain. 

lu  Chicago,  Rock  Ishtn<l  and  Paciiic*  Railway  Company  t\  McGlinn 
(114  U.  S.,  542)  the  court  say  (p.  546): 

It  irt  a  ^eiieriil  nih>  of  public  law,  recc>jrni/-(Hl  luid  iieted  n\¥M\  liy  tbt*  I'jiiUsl  Stiites, 
thai  wbciK^vcr  ptilititiil  jurisdirtioii  iiii*!  k'jj^irtlativi^  jk»uit  over  ajiy  territory  are 
lrangft*rn*d  from  one  iiatiiui  or  Bovortfij^n  Ui  anotber,  ibe  rnuiiiripul  htw«  of  tbe 
Oouiitry— tbat  in,  lawn  wbieb  are  iiiteriikMJ  for  tbe  protet'tfou  of  prisaU^  rights — con- 
tinue in  force  until  abrogated  or  chaoged  by  tJio  new  government  or  siuvereigu.     By 
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encios,  the  title  to  the  town  site  in  secarc^d  hy  the  jniehlo  or  town,  the, 
location  is  platted,  and  the  lota  sold  for  the  l>t?nefit  of  the  town,  the| 
proceeds  *jfoiii^^  into  tlie  town  treasury.     So  much  of  the  land  as  is 
decUcnted  to  public  m^i*.  im  streets   becomes   public*   property.     ThoJ 
8treets  which  are  constructed  and  raainttiined  with  national  funds 
belong  to  the  State  or  Oown.     The  streets  constructed  and  maintaine<l 
with  municipal  funds  belong  to  the  municipality.     The  Spanish  civil 
code  provides  as  follows: 

ARTirLE  339-  Ti»  pulilii:  <Uniiairi  iH^loiig: 

1.  Thoee  ifitoJicitfd  for  imljlit!  use  iis  roada,  canals,  ♦  ♦  *  and  bridges,  con^ 
xtrudnl  hff  the  State,     ♦    ♦    * 

AitTieLE!^4'i  The  irrojxTty  nf  provinre«  and  of  tj>wnH  iw  divided  into  pmpi^rty  o£ 
pnhlir  iii^t!  and  patrimonial  proptTty. 

ARTn"LE344.  Property  fi>r  imhiic  use  in  provint'ea  and  towns  t'oraprines  the  pro- 
vincial and  town  niiiiis.  Hie  sipiaretf,  3^lreet«j  f<»nntainH  and  public  waten*,  l!ie  walks, 
and  public  works  for  general  service  ^taid/or  btf  the  i^ftmr  town«  or  provinces. 

The  Spanish  code  define^  *' ownership'"  as  follows: 

AxmcLE34H.  Ownerabip  ia  the  right  to  enjoy  and  tiispose  of  a  thing  without  fur- 
ther Umitationa  than  thoee  eitabhshed  by  the  Iaw8, 

Und^r  the  ]^ro\  isions  of  the  Spanish  law  a  uuinicipalitv,  by  follow-  \ 
ing  a  prescrilied  procedure,  might  burden  the  public  property  owned  I 
by  the  town  with  ea^ementi:?  or  concessions,  or  it  could  alienate  it] 
entirely. 

On  Felu'uary  27,  18IJ4,  the  **  general  directive  btxly  in  charge  of] 
the  registers"  dei-idod  that  reeord  Is  permissible  of  an  instrnuientl 
whereby  a  ruunieipal  *'Otuieil  atteiupts  to  alienate  in  whole  or  in  part 
the  lands  dedicated  to  puljlie  highways  in  a  numicipality.     (Leyes 
Civiles  de  Espafia,  Madrid,  181*3;   Ley  llipotecaria,  title  U  [mr.  % 
note  2.) 

Under  the  laws  of  Spain  the  register  of  deeds  and  conveyances 
[ms8e8  upon  the  title  and  legal  etfeet  of  the  instrument  of  eonveyanc© 
before  permitting  the  registration.  If  he  decides  that  the  title  is 
defective  or  the  convey anee  unauthorized,  he  refuses  registration. 
Thereupon  an  action  may  be  comnienceil  against  him  to  eom[>el  regis- 
tration. The  action  is  in  the  nature  of  an  appeal  from  the  decision  of 
an  adiuinistrative  oHicer  and  in  a  measure  resembles  a  nnindamua 
proceeding.  The  case  above  referred  to  Wiw  of  this  characti*r,  and 
the  di^teiinination  wavS  in  favor  of  the  right  of  the  city  to  alienate  its  j 
rlgbts  to  the  sti'cets* 

Independent  of  the  question  of  owning  the  land  occupied  by  the  I 
streets  antl  the  appurtenant  right  of  alienation,  the  municipalities  of 
Cuba  were   by  Si>ainsh  hiw  empowered  to  regulate  and  control  the 
use  of  the  streets  maiutiiiued  by  theni* 

Manv  franchises  consist  of  the  right  to  use  a  ptuiion  of  the  streets 
of  a  mntiicipalit}^  for  a  certain  purpose.  Such  a  fmnchise  does  not 
ordinarily  convey  title;  it  simply  permits  use  in  a  prescribed  maimer 
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for  11  ilosinnl  ohjfH't.  The  Spanish  laws  authorized  the  iiiunieipaHtieH  of 
Porto  Kief  J  to  grant  sueh  permits,  (Municipal  Laws  of  Porto  Rico, 
arts.  69,  7<);  General  Laws  of  Public  Works  of  Porto  Rico,  arts,  6, 10; 
Rejrulatioiis  for  saiil  Laws  of  Piil^lic  Works,  art.  1>1;  Laws  of  Railroads 
for  Porto  Rico,  arts.  28,  75;  Regulations  for  .said  Laws  uf  Rail- 
roa<i.s,  art.  iH4;  Leje.s  Civile^  de  Espana,  Madrid,  1893,  Ley  Ili|x>te- 
i-aria.  Title  1,  par,  2,  not-e  2.) 

Mliift  pmct'dftre  w  to  he  J^ffUowtd  iri  tJw  tuvYvvV'  of  f/tr  riff  fits  of 
tnpftcr»hip  in  pwpvrty  owfied  hy  munieijMxlitle^  in  Porto  Hict/f 

Thf^  firi^t  ste|)  is  to  secure  the  permission  to  exercise  said  rights 
reipured  hy  said  (ienenil  Order,  ISS,  A.  G.  O*,  hereinliefore  set  out 
The  exercise  of  said  rights  teiiig  permitted,  the  municipality  must  act 
hy  and  through  its  officers  or  agents.  These  officers  are  not  authorized 
to  dispose  of  the  property  of  theinuiiicipality  as  tluaigh  it  hekmged  to 
them  pensonally.  They  can  dispose  of  .said  property  only  when  author- 
v/ah]  sii  to  do  hy  an  existing  law,  and  if  tlic  law  pres(*rihes  a  method 
for  the  exercise  of  such  authority,  that  mi*tliod  uujst  l»e  f>ursued. 

Since  the  legislative  branch  of  the  United  States  Government  has 
not  acted  uixni  this  matter,  it  follows  that  such  laws,  if  any  exist,  must 
l>e  the  Spam'sh  hiws  in  force  at  the  date  of  the  (*essioii. 

It  i.^  a  well-established  doctrine  that  where  territory  is  ceded  by  ono 
sovereignty  to  another  the  taws  of  the  former  sovereign  authorizing 
the  alienation  of  any  jM>rtion  of  the  public  domain  and  the  authority  of 
officers  charged  under  the  former  government  with  that  po>ver  jmss 
away.  (More  f\  Steiubach,  1*27  IT.  R,  7n,  81;  Ely's  Admr.  v\  Unitf^d 
States*,  171  U.  S.,  220,  2:iO;  United  States  r.  Vallejo,  1  Black.,  541; 
Harcourt  r.  Gaillard,  12  Wheat,,  523.) 

In  More  f\  Steinbaidi  (127  U.  8.,  SI)  the  court  announce  this  doc- 
trine, ainl  l>ase  it  on  the  pro[K>sition  that — 

Nff  enKL-t'<Un;^  affei'ting  the  rijjjliti?  at  the  iit-w  jjnvi^nngii  ov«r  ptihUr  profierty  fun 
be  tttk»*ij  ex(*cpt  in  ]>ursiiflin*e  of  his  authority  on  the  BubjecL 

I  am  of  the  <jpinion  tliat  this  doctrine  is  not  involved  herein.  The 
streets  owned  by  the  uum icipalities  of  Porto  Rico  do  not  belong  to 
the  national  public  domain  and  are  not  public  prop_^rty  in  the  sense 
that  the  sovereign  has  prtiperty  riglit^  thcn^in. 

I  am  of  the  opinitm  that  the  Spanish  laws  under  considemtion  arc 
of  such  character  that  they  remain  in  force,  niodihed  in  the  matter  of 
regulation  liy  the  othcers  of  the  (!rown  of  S[>ain. 

in  Chicago,  Rock  Island  and  Facitic  Railway  Company  ^^  McGlinn 
(114  U.  8.,  542)  the  court  say  (p.  54«>): 

It  iM  ji  general  rule  <if  puljlic  law,  rtjroixni/^cil  luul  actwl  ujhmi  hy  Ihe  l'iiiU*fl  Stutcs, 
that  wlM^ni*vt'r  ]Nilitiail  jiirisihi'tinij  ami  legislative  jM>\vt*r  nver  any  t*'rritory  iire 
IratJwfcrriMl  fr<uii  one  nation  or  sovereign  t*!  another,  the  nninic-i|iu1  biwa  of  lln^ 
country — tliat  ih,  lawi^  whiih  are  inteinle<l  for  the  protwtion  of  privute  rights — con- 
tiuue  in  force  until  abrogated  or  changed  by  tho  new  government  or  Bovereign.     By 
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the  cession,  jHililii*  jm»j>t*rty  ini.'^j^t'H  fnun  mw  pivenHnrnt  lo  tlie  ♦►llior,  but  private 
profHTty  ri'riiiiiriN  uh  lief^trts  ant)  with  it  thi>Hi'  iittinicjpti]  fawn  which  arede^i^uedl 
ki  Ht^riire  it8  jRiu-eiihlt^  use  and  eiijoyniunt.     ^Vrt  a  iiiatkT  uf  inurx',  all  laws,  ijniiruun^eapJ 
atjri  re^iiiaticni«  in  ixdiliic't  with  the  jwilitit^l  eharacter,  iri^titutions,  an«l  constitution 
of  ttie  new  government  are  at  onee  tiisphveii.     Thu«  tiiion  a  ci^^ioii  of  polttit^t ' 
inrisiiietion  aii*l  le^i?5iative  |hmer^aii(1    tlie  Utter  is  invoU-e<l   in  the  fonner — to 
the   Unitetl  Statewi  tlie   lawn  of  the  eouulry  in  Hyj>i>rirt  cif  an  t*8tabIiahtHl  reHgion,J 
or  ahnil^in^  the  fi-eiHlnni  nf  tin-  jtre^,  or  anlhorizin^'eniel  ami  nuu>!ual  pum.stiuieut 
and  the  like,  would  at  <>nee  ee4i,^  to  \Hy  oi  ol>h^*itnry  hiree  witheut  iiny  ileH^lamlioiu 
Ui  Miat  effeet;  and  the  laws  nf  tfju  eountry  on  other  mi hjeet^s  would  neeeasarily  tn 
8nperse<led  liy  exit^tiii^  laws  of  the  new  fi^ovenunent  ni>on  the  same  matters.     But 
with  rei?i>eet.  to  otlier  Jawt*  a  fleeting  the  iKjsrfesfiinn,  \m%  and  Irannfer  of  urofjerty,  aiid  1 
de.*<i|^ned  t<i  hefure  j^hmI  order  and  jK^^u'e  in  the  com nj unity  and  promote  ita  health 
and  prosperity,  whi(4i  are  strietly  of  a  nmnieipal  cliarai'ter,  the  rule  is  jjeneral  tliaij 
aehaiii^e  <tf  government  leavt^  them  in  force  uiitih  by  direet  action  of  the  new  Bfc>v> 
ernmtjiil^  they  itre  altered  or  repeale<l, 

1l\w  diff«*reiii'e  between  those  laws  whirb  rekite  to  the  alienatitJii  of" 
the  pLihiie  domuin  and  tl*ose  wliieh  i*elate  tu  the  exerei.se  of  the  rit^hti* 
of  ownership  hy  innrii^'ipulities  is  referred  to  by  the  eoiirt  in  More  t}»i 
Steinlmeh,     In  thiit  eii.se  the  rtmrt  held  that  the  authority  and  jurisdie-^ 
tion  of  the  Mexican  otheials  in  California  teruiiriated  on  Jidy  7,  184*>, 
and  thereafter  they  ""eoidd  do  nothin*^  that,  woidd  in  any  degree  affect 
the  right  of  the  United  States  to  the  piibht;  property:"'     (127  U.  S.,  80.) j 

But  the  eonrt  further  .say: 

The  ca-^es  in  the  hupreme  rourt  *A  tklifornia  and  in  thin  ronrt  whirh   reen|E^ize  ail 
valid  grautN  of  lot.^  iii  the  pueblo  or  eily  of  S;in  Framineo  fiy  aleuMeH  apiMnnttnl  or 
elected  aftt-r  the  iH'rui>atioii  of  the  rountry  t»y  the  forte,s  (tf  the  rnilf^l  Siati  s  do  not 
militate  agairiHt  I  hirt  view.     Tbosn  idheerH  were  ajjenta  r4"  thf   pnel»h>  or  city   and  i 
acted  under  itj?  antbority  in  the  liiHtribution  of  its  municipal  laiiilt*.     They  did  notj 
aaaunie  to  alienate  or  affect  the  title  to  lands  which  was  in  the  Unitt^l  States  (p.  81)^ 

In  Merry  man  r.  Bonnie  (9  Wall.,  51*2,  GOl)  the  eotirt  ,say: 

The  conquest  of  ( 'alifi*rnia  hy  thearmj^  of  the  l-nib'd  Statet*  ia  rej^rde<l  a^  bavinj? 
htvonie  complete  on  the  7th  of  July,   lH4fi.     On  that  day  the  tiovermneni  of  the 
Unheal  Statca  HU{X*eetleil  t<*  the  rit;ht.'^  and  authority  i*f  the  (tovermnent  «(f  Mexieo,  J 
The  dominion  of  the  latter  sovereignty  wa*<  then  iinally  displaced  and  sucMieedeti  by  ^ 
that  of  the  former.     Before  that  time  tlie  pueblo  or  village  of  San  Francisco  exiate^i, 
and  under  the  lawH  of  the  country  waj?  entitled  to  the  territory  within  i'ertain  pn?* 
ficril»e<l  limiti^,  known  as  pueblo  laiidH,     It  ha<l  alwi  an  ayuntamiento,  or  tAJwn  chmui- 
eil,  and  an  alt^lde.     Thealiidde  woi*  the  chief  executive  othcer  of  the  jHiehlo,  and] 
aH  fluch  Itatlauthrjrity  ti>  make  grant.s  of  Ihe  ]iuelilo  lands. 

Theexercbeof  thin  hmction   wits  sii1>ject   to  the  authority  Imlged  in  the  ayunta- 
miento,  and  to  the  Htill  higher  antliority  i>f  the  det^iirtmental  govenmr  and  a«8embly. 
In  the  (*ast>  of  Wood  worth  n.  Fulton  it  wan  btdd  by  the  «tipreme  court  of  the  State 
that  frojn  the  time  of  the  conijuest  ihe^e  pueblo  lands,  bo  far  os  they  Iiad  not  been, 
granteil  lo  imJividualji,  IxH-ame  a  jMirt  of  the  pnldic  domain  of  the  ITnited  8tat«@aiid,  j 
iL^  surli,  snhjix't  to  the  excluNive  contrtd  and  dif^position  of  CongrcBS*    Thifl  doctrine  ' 
wa.M  ?*uJjw^|Ucntly  overruled  in  the  case  of  Cidias  r.  Raisin.     It  was  there  held  that 
the  conqiie*^t  had  no  t*tieh  effw-t,  bnt  that  ihe  laiid,H  contimte<l  to  betlie  |jubhe  l>roi>- J 
erty  of  the  mmncii»ahty,  aw  liefore  the  war,  antl  tliat  the  laws  of  Mexico  r^daMng  ta| 
the  subject  coutintied  in  force  until  changed  by  the  legialative  authority  of  the  Btata^ 
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It  wiiH  fiirttuT  lielil  that  an  aleaKle  grarit,  mad**  after  thi- *Mjinjnest,  wan  to  Vie  pre- 
BiiiutHl  vuVul  aii<i  vviLH  roiii|H*torii  to  runvi'V  tilli\  These  (iMinnet*  are  now  firmly 
estahhwheil  m*  a  i*iirt  i*\  the  ruless  t»f  jm»iH'rty  uf  the  State. 

In  Townsend  r.  Greeley  (5  Wiill.,  H:iO)  tho  rourt  siiy  (p.  »i;^^): 

The  treaty  <>f  (rua<lalu|>e  Hidalgo  ^hx^  not  ptii^Hirt  t<Mlivt^t  the  pnehl*!,  existing 
at  tlie  siteof  ItuM'ity  of  San  FranciHOii*  of  any  rij^htaof  property »  or  to  alter  the  ehar- 
aeter  of  the  intjerentw  it  may  have  held  in  any  landi*  nnder  Itn.^  former  jjoverninent. 
It  provifies  for  the  protection  of  the  ri^jhts  of  the  ijdiaiiitantM  t>f  the  <H*(le<l  eonntry  to 
their  |)ro|>erty;  and  there  18  nothing;  in  any  of  it*i  elauHeH  indncing  the  inference  that 
any  diwtinrtion  wa'^  to  l)e  made  witii  refen^nee  U>  (he  |iriip*«rty  i'laime<l  t)y  town« 
nnder  ttie  ^leximin  <?overnment.  Th<*  Hnl»H4H|nent  le^rii*lation  of  ( 'onjtFre>«  doen  not 
favor  any  snrti  Huppn?^ition,  for  it  ha**  treatiNl  tin*  rlaimn  uf  hikIi  tnwiiH  an  entitled  to 
th*^  sainu  pnitection  m*  tin*  «daimj*  of  indivi^liialH,  and  ha-s  anthoriK*^!  their  pn^R'iita- 
tion  to  thf  board  uf  eonnnisctiimerH  for  eontirmation.  (See  also  GH^ar  i\  Me  Dowel  1, 6 
VVall.,3t>;i) 

The  case  of  Palmer  f\  I^inv  (**8  IL  S,,  1)  involved  eonflietiii^  claims  of 
t i 1 1  f  to  H  pi eee  of  ^ ra und  i  n  8u n  F n i n c isi-o ,  Vn  1  ♦  11 1 e  ro 1 1  r t  s i is t ; u  i  r  t * 1 1 
a  title  derived  sim  follows: 

On  the  IRth  of  Jnly,  lH-17,  Ueorn^e  lly<h'  Win*  thr  duly  fjnatitierl  and  artinjf  alcalde 
of  the  puehlo  of  8an  Fmneisco,  an*!  an  siieh  alralde,  on  the  day  lant  mentioned, 
j^niiit*^!  the  j>rt*niih«t*M  in  eontroverHV  to  Ueorjie  Diomer,  by  a  ^rant  thereof  dnly 
maih%  recordeil,  and  delivereil  by  the  aleahle.     (P.  .5.  i 

In  Cohtts  r.  Raisin  0  Qiliforiiia,  44i^)  the  rrmrt  held  (syllalms): 


nf  tli»*  T  Jiit^'il  Stati'H^  San 
,  ami  \va>i  invej^ted   with 


Before  tin*  iiiihtary  oceuimfinn  *if  ('alifornia  l>y  tho  An 
Franointi)  \va-«  a  Mexiraji  jMit^blo,  or  iinmiei|ial  eorjM»rat 
title  h*  tlo'  lantl<  within  le-r  iMtundarit^. 

Tile  iK-cnpatiiUi  and  i*nl»Hti|nent  arT|uis!tion  of  ('alif<jrnia  by  the  Uniteil  State?^  did 
not  Hnjj|iend  or  determine  any  righti*  or  interest  of  Sarj  Kranei^eo  in  f<neh  landa 

The  lait^bhi  retaine<l  d^inn^f  the  war  alt  it*«  right**  ti*  mnnieifml  landn  which  had 
been  et)nferred  njMai  it  previous  Ut  the  war.  The  rit;ht  lo  alienattMs  inrjdent  to  that 
of  ownerHhi^t.  The  puehlo  had  the  name  ri^ht  to  di^-fwise  of  it.^  pr.tjH^rty  rinriniyr  the 
war  a^  a  natural  j-K^rtwin. 

In  Welch  V.  Sullivan  (8  Culifornia,  lt>5)  the  eourt  held  that  in  Cali- 
fornia— 

Tin*  pneltlot^,  nnder  the  lawi*  of  Spain  ami  Mexico,  ha*l  thf  ri^ht  fi*  diniMNiMf  of  eer- 
tain  land.M  within  their  limitf^,  to  defray  niuniripal  ex^Hunee. 

The  muniripal  law  rcinKined  unehanu^'d  after  the  I'oiiipie^t  mitil  IsriO,  and  '_*MintH 
of  pueblo  liind?«  by  Ameriiiin  alcaldes  wt' re  ^ranlis  by  the  puehlo  of  ha  own  j^roii- 
erty,  which  it  hatl  a  right  to  transfer, 

III  the  l>ody  of  the  opinic^n  the  court,  say  (p.  197): 

It  m  a  niijsnoner  ti>  eatl  the^H*  title?^  Aineriean  alaiUle  ^yrantn.  They  were  the^nuiti* 
of  the  pueblo  of  itK  own  property,  which  it  IumI  the  right  to  tranHfer  Ity  virtue  of  the 
uuinic){>al  law  which  wan  continued  In  foree  by  the  new  BoveriM^ru  until  1H50.  (See, 
al«o,  Dewey  p .  ljind>ier,  7  t'alf.,  *M7;  Hart  v,  Burnett,  }b  Calf.,5;W;  Payne  and  Iktwey 
V.  Treadwell,  m  Calf.,  2112;  White  f\  Moeiei?,  21  CalL.  M,) 

Under  S|>aTtish  law  the  town  |>ossesij4ed  the  ownership,  l»ut  the  ri|bfht 
tx)  coiive3%  which  is  ordinarilj  an  inherent  attribute  of  owiiei^^kx^^^K-eiA 
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curtiiilf^d  and  niado  depeiidojit  apoTi  tho  will  of  tbo  King  or  his  officers. 
Upon  thi^  .sovereitrnty  of  Spain  imn^r  exix?Ued  from  the  Islaod  of  Porto  , 
Rico  this  limitation  upon  the  right  of  the  owner  to  transfer  departed] 
witli  tlie  deposed  sovereignty.     The  provisions  of  the  Spanish   law] 
Htithorizing  rities  and  townn  to  own  and  convoy  land  and  other  prop- 
erty are  in  harmony  with  the  jxilitieal  institutions  of  the  United  States 
and  aie  continued  in  fon-e  in  Porto  Rico.     The  provisions  of  the  reg- 
ulations of  the  Crown  of  Spain  that  the  right  to  transfer  and  convey 
can  Ik?  exercised  only  by  and  with  the  consent  of  the  King  of  Spain  or 
his  officers  are  not  in  harmony  with  thi^  political  institutions  of  the 
ITnited    States,  but   are   odions   thereto   and    incompatible   with    the 
changed  condition  in  Porto  Rico,     Therefore  such  regulations  are  no  I 
longer  in  force  in  that  island.     Therefore  t!ie  muni<"ipalities  thei*eof 
may  alienate  the  land  and  other  pi-tjperty  owiu»d  Yty  them  in  accord- 
anee  with  the  provisions  of  the  Spanish  law  relative  thei-eto,  ,saviDg"j 
and  excepting  the  provisions  requiring  the  assent  or  consent  to  such 
alienation  by  thi*  Crown  of  Spain  or  its  officers. 

While  the  nuthority  of  the  officers  of  the  Crown  of  Si>ain  to  direct  J 
and  i-ontrul  the*  at^tion  of  nuinicipalities  in  these  matters  has  ceased,  the 
local  officers  of  the  nuinicipalities  are  not  without  restraint  in  the  exer- 
cise of  their  rights.  By  reason  of  the  character  of  the  provisional 
government  existing  in  Porto  Rico,  the  military  authorities  of  the 
United  States  now  in  charge  of  said  government  are  a  part  of  the 
municipal  government  an  well  as  the  general  government.  Being  a  I 
pirt  thereof  their  action  must  lie  had  in  this  and  other  matters.  The 
extent  of  their  powers  in  Cuiia  is  set  forth  by  Attorney-General  Griggs 
as  follows  (see  letter  to  Secretary  of  War,  Jidy  10,  1899): 

Cnba^  hnvvfver,  in  now  under  Xhv  U'liiiMirary  tlomiiiion  al  the  Unitol  States,  which 
ii*  exercimng  tbf*n\  under  the  law  of  l>elligereiit  riji^ht,  all  the  jxjwers  of  miir)ici[ial 
^>veniment.  In  the  exercise  of  these  powerw  the  proi>er  mithoritief^  of  the  Umteti 
HtateH  may  ehaiij;'e  or  riirnh7y  t-ither  the  fonn  i>r  the  foii>ititueiit,s  of  the  Jiiinnrit»al 
e*4tal>h&?linjent*i;  may,  in  plmv  of  the  system  and  re>riUnti(>iw  that  formerly  imnaih-il, 
siibetittite  new  anil  ihffereiit  (mvH.  Uprm  this  line  the  name  authoritiei?  exereining 
mjvereignty  over  the  JHland  have  the  power  Ut  f>r«ivi<le  I  be  methods,  tennSp  ami  e<»n- 
ditit>nH  under  whieh  mnniri]«t]  improvemeiiti*,  whirh  relate  entirely  tfi  j*n>i>erty 
^jel<in;<ing  to  tiie  munirniality  or  held  by  it  for  ituhlie  nne,  may  Im*  i^rrictl  on.  The 
r>hl  provimonH  <>f  the  Sf>anifili  law  may  1m?  a^iopteil^  bo  far  as  applieahle,  or  they  may 
Ix^  entirely  disj^^eiL^nl  with  and  a  new  wywtem  set  np  in  their  plaee*     (22  Op.  528.) 

The  proeeedingf4  required  in  granting  a  franehise  or  conee.ssion  by 
a  munieipality  nnderthe  Spanish  lawM  are  (in  general)  ai^  follows:  The 
promoter  presentn  a  general  project.  If  approved  by  the  niuniripal 
eouneil  be  pre[>areH  detailed  plans  and  speeifieation.s.  These  being 
approved,  their  conuuereial  value  or  priee  U  fixed  by  appraii^enienL 
Advt^rtisenient  i?<  made  that  a  eoneession  or  franebise  for  tlie  i^xeeii- 
tion  of  s!iid  plan  will  be  nold  to  the  highest  bitlder  or  the  bidder  offer- 
ing the  teruu^  and  conditions  most  favonible  to  the  city,  bidn  to  be 
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receivpd  at  a  given  time  and  phu't*.  Bids  inu.st  be  in  writing  and 
arconiiKinied  by  I  pel'  eeiit  uf  the  estiniuted  rost  of  the  projert.  The 
original  promoter  has  the  privilege  of  being  .sobHtitated  foi*  the  bent 
bidder.  If  he  declines  to  lie  wulistituted,  the  original  bidder  iiiUHt  pay 
him  the  appntised  vahie  of  the  plans  and  speciHt-ations,  Th(r  succcsh- 
ful  bidder  theri  deposits  *i  jK^r  rent  of  the  estimated  ct>Ht  t>f  the  project 
as  a  guaranty  of  good  faith,  and  the  franchise  is  gninted*  The  S[mTiLsh 
laws  do  not  authorize  iiuintcipal  franchises  which  an*  (>xcbisive  or  i>cr- 
pt^tual.  They  iierinit  the  use  of  streets  or  other  pul»bt*  proiMMly  in  a 
prej^rilied  manner  for  a  de^^ignated  purpose.  Witli  the  exception  of 
the  provisions  rehiting  to  the  authority  exercised  by  th*^  officers  of  the 
Crown,  8iiid  laws  are  in  harmony  with  the  iKjliti**ul  inslitutions  of  the 
United  States.  Relieved  from  the  controlling  influence  of  the  Crown 
officials  and  subjected  to  the  restraint  of  the  provisional  government 
now  in  charge  of  civil  affairs  in  th«^  island,  siiid  laws  furnish  an  excel- 
lent means  and  method  for  disposing  of  municipal  fninchlses  and  the 
regulation  thereof.  The  provisions  of  said  laws  are  known  and  under- 
stood by  the  inhal>itiints  and  otKcials  <if  th**  municipalities.  Their 
enforcement  would  create  no  animosity.  The  relief  afforded  by  free- 
ing the  exercise  of  municipal  riglit  from  the  dii'tation  of  the  officers 
representing  the  Spanish  sovereign  wi^uld  be  u!iivers;iily  undcrst<HHl 
and  therefore  more  highly  appreciated  than  if  the  old  law  were  abro- 
gated and  a  new  law  substituted. 


Without  determining  the  questions  discussed  in  the  foregoing 
report  the  Secretary  of  War  decided  to  continue  in  force  the  pi'o- 
Yisions  of  Executive  order  dated  neeeniher  iJ^,  1S9S  ((J,  O.,  lss, 
A*  O,  O.,  181)8),  until  Congress,  by  appropriate  legislation,  should 
provide  for  the  exercise  of  authority  by  niunicipalities  and  other 
political  subdivisions  in  Porto  Rico. 


IN  THl  MATTEE  OF  THE  APPLICATION  OF  FERMIN  SAOARBIA, 
AN  INHABITANT  OF  POETO  RICO.  FOR  COMPENSATION  FOR 
DAMAGES  OCCASIONED  BY  HIS  PROPERTY  BEING  STOLEN, 
INJURED,  AND  DESTROYED  BY  ROBBERS  INFESTING  THE 
LOCALITY  OF  HIS  RESIDENCE. 

[SubmltltHi  NovtmitxT  '23,  1899,    Cnat»  No.  1087,  DItWoti  r»f  Insular  AfTuirw,  Wiir  Deimrtment.j 

The  amount  demanded  by  this  applicant  is  |24,345.  It  is  not  claimed 
that  the  loss  was  occasioued  or  the  damages  inflicted  by  the  Uniti^d 
States  troops,  ageut^s,  or  representatives.  It  is  admitti*d  that  the  loss 
was  occasioned  by  robbers  and  bandits.  Therefore  tJie  facts  are  not 
fiuffieient  to  constitnte  a  claim  for  lawful  damages  or  cipiitable  relief 
ia  favor  of  the  applicant  and  against  the  Goveriimeut  <^i  \}afc.  V[ivi^J^ 
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States  or  the  military  government  now  in  charge  of  civil  affairs  in 
Porto  Rico. 

The  military  governor  of  the  island  repoi*t«  that  "  there  are  a  con- 
siderable number  of  claims  similar  to  this."  The  military  governor 
further  says  in  his  report  herein:  '"The  statement  has  been  made  that 
the  aggregate  of  these  losses  in  Porto  Rico  may  reach  several  million 
dollars." 

It  is  readily  perceived  that  if  a  solvent  government  undertook  to 
reimburse  the  inhabitants  of  its  country  for  losses  occasioned  by  theft 
and  other  unlawful  or  criminal  acts  of  lawless  persons,  the  honajlde 
claims  would  soon  aggregate  millions  of  dollars,  while  the  mala  fide 
claims  would  be  limited  only  by  the  cupidity  of  claimants  and  the 
credulity  of  the  government  officials.  But  such  indemnity  is  not 
afforded  by  any  government  either  in  time  of  peace  or  war.  That  such 
is  the  rule  must  certainly  be  known  among  the  people  of  Porto  Rico. 
If  a  contniry  rule  should  be  adopted  it  would  of  course  l>e  very  grati- 
fying to  those  who  have  suffered  losses  of  this  character  and  to  those 
who  would  willingly  perpetrate  a  fraud  upon  this  Government  which 
would  benefit  them  financially,  but  the  proposition  involved  is  as  pre- 
posterous as  the  results  of  such  adoption  would  be  deplorable.  The 
claim  should  be  rejected. 

General  Davis  in  his  indorsement  herein  says: 

If  it  is  desired  that  any  investigation  l>e  made  a«  to  the  extent  of  these  losses,  et<?., 
instructions  are  retjuested. 

The  investigation  of  such  claims  gives  them  a  certam  dignity  and 
leads  the  chiinuint  to  expect  favora!»le  action  and  induces  others  to 
make  similar  claims.  This  should  not  be  tolerated,  nuich  less  encour- 
aged. 

The  officers  of  the  United  States  Army  and  other  persons  engaged 
in  the  conduct  of  the  affairs  of  the  provisional  government  of  Porto 
Rico  should  not  ])e  employed  in  the  useless  task  of  investigating 
claims  of  this  character.  General  Davis  manifestly  entertains  this 
view  and  will  doubtless  be  pleased  to  learn  that  this  Department  sus- 
tains it. 


The  action  of  the  War  Department  on  this  claim  was  as  follows: 

December  1,  1S99. 
Sir:  Referrinjr  to  the  claim  of  Fermin  y  Sagardia  for  reimbursement  of  the  amount 
of  allege<l  losses  occurring  through  the  depredations  of  robln^rs  and  other  criminals, 
8ubmitte<l  by  your  reference  of  Se])tember  30  last,  I  have  the  honor  to  invite  your 
attention  to  the  inclostMl  copy  of  an  opinion  of  the  law  officer,  Division  of  Customs 
and  Insular  Affairs,  which  is  approved  by  this  Department. 
Ver>'  resiHJctfully, 

G.  D.  Mkiklejohn, 
Assistant  JSecretary  of  War. 
Brig.  Gen.  Geo.  W.  Davis, 

Military  Goverru/r  of  Porto  RicOy  San  Juan,  P.  R. 
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m  THE  MATTIE  OF  THE  ADMINISTEATIOir  OF  THE  ESTATE  UF 
EAMON  MARTI  Y  BTJGTJET.  A  NATIVE  OF  TARRA0OHA.  SPAIN, 
WHO  DIED  AT  BEAZ,  SANTA  CLARA,  WITHOITT  LEAVIN0  A 
WILL, 

[Submitted  Mnn^h  li>,  1900.    Cjuie  No,  ltlf75,  0tvijrfon  of  Tninilar  Affaim,  Wat  Deportment.] 

Sir:  I  hai^e  the  honor  to  aekiiowledji^e  your  request  for  a  rejxjrt  on 
th(>  alK)%'C-ei) titled  iimtter,  and  in  pursuance  thereto  I  have  th(i  further 
honor  to  .submit  the  following: 

On  July  *2,  IH*AU,  a  Spanish  subjei-t  named  Riinion  Marti  y  Butjnet, 
a  native  of  Tarragona,  Spjxin,  died,  intestate,  at  Beaz,  Santa  Chini, 
Cuba,  leaving  an  estate  the  value  and  aninunt  of  which  d^es  not 
api)ear  in  the  pafx^i's  tiled  herein. 

On  the  15th  of  July  the  Spanish  consul  atCienfuegos,  having  learned 
of  the  death  of  Marti,  addressed  n  letter  to  the  judge  of  Sant^i  t'lani, 
reiiuesting  that  his  consulate  be  permitted  to  administer  upm  the 
estate  of  the  intesttite.  The  8|mnish  consul  based  his  request  on  arti- 
cle -14 of  the  alien  law,  put  in  force  in  the  island  of  Cuba  while  Spanisli 
dominion  prevailed  therein.  (Translation  of  article  44  heretu  attjudied, 
marked  ^^  Exhibit  A.") 

The  court  refused  to  comply  with  the  request  of  tht*  Spanisli  consul, 
and  the  estate  was  administered  iqjun  in  accordance  witli  the  laws  reg- 
ulating the  administration  of  estates  of  deci^ased  init ives  of  the  island. 

The  court  at  Santa  Clam  based  its  refusal  to  comply  with  tht*  request 
of  the  Spanish  consul  upon  two  grounds: 

First.  That  it  was  not  matle  to  appear  that  the  deceased  had  declared 
his  intenti<jn,  before  a  court  of  record,  to  continin*  his  allcgianec  to 
the  Crown  of  Spain,  and  therefore  must  l>e  adjudged  to  hnvv  adopted 
the  nationality  of  the  territory  in  which  he  resided  at  the  time  of  his 
death. 

Second.  That  under  Article  XI  of  the  treaty  of  pea<'e  with  Spain 
(1898)  Spaniards  continuing  to  reside  in  the  island  of  Cuba  renadn 
suliject,  in  civil  and  criminal  uiatters,  to  the  jurisdiction  of  the  courts* 
of  the  country  in  which  tlicy  reside,  in  accordance  with  the  or4iinary 
laws  in  force  therein,  in  the  same  manner  as  citizens  of  the  country. 

The  Spanish  minister  at  this  capital  c-alled  the  attention  of  the  (rov- 
erinnent  of  the  United  States  to  this  matter  by  letter  to  the  Secretary 
of  State.  The  Spanish  (Tovernment,  being  unwilling  to  concur  in  the 
decision  of  the  court  at  Santa  Clam,  requested  tlie  Govf^rmiient  of  the 
Cnited  St^ttes  to  annul  the  orders  made  regarding  said  estate  by  the 
judge  of  that  court. 

The  State  Department  transmitt4*d  said  Icttrr  tt)  the  War  l>e[mrt- 
ment.  In  the  letter  of  transmittal  the  lionorable  Secretary  of  Stat^ 
says; 

The  iHpartiiient  nunuion^lw  tlie  note  tu  yotir  early  an^t  if  iM»HHil>l(%  /iivomhle  coti- 
eitiemliuu^  In  view  oi  iiw  apparent  Boua<iiit;«H  of  the  ground  liu  ^VvvAx  \Vv;  ^\fM;:is^tt. 
miikiflter'8  cunteatioa  nmU, 


J 


474 

The  matter  wa8  referred  to  Major-Genera  I  Brooke,  then  in  com- 
mand ill  CuUa,  for  a  report  thereon.  Major-Cxeneral  Brooke  referred 
tlie  matter  to  his  secretary  of  justiee,  who  reported  in  favor  of  ©us- 
taiuiug  the  aetioTt  of  the  court  of  Santa  Clara. 

Uporj  assnminji:  eomnmntl  in  Culm  Major-Geneml  Wood  referred 
this  matter  to  the  new  secretary  of  justice,  who  reported  that  he  agreed 
with  the  rf^port  made  hy  his  predecessor  and  ret^onmiended  that  the 
action  <»t"  the  c*iHirt  of  8anta  Chira  he  sustained, 

Tlic  ujatter  is  now  presented  to  this  Department  for  final  determi- 
nation hy  the  Secretary  of  AVnr. 

I  am  of  opinion  that  tlic  judu^e  uf  the  court  at  Santa  Clara  was  ri^ht 
in  proceeding  to  administer  u|Mjn  this  estate,  hut  wron|^  in  his  conclu- 
sion that  the  <lcreas<>(L  hy  failintj  to  dtnlaiv  l>efore  a  court  of  record 
thai  he  intended  to  udhen*  in  alk'tjiunce  to  the  Crown  of  Spain,  must 
he  htdd  to  liavc  n^noimcTd  such  allegiance. 

When  the  (o>vi*rmncnt  of  Spain,  in  ordei-  to  end  the  unliappy  con* 
dition  of  war,  determined  t**  withdraw  its  dominitm  from  the  island 
of  Cuha  and  suhmit  the  island  and  itj?  inhalntants  to  the  custody  of  the 
United  States,  it  was  not  unmindful  of  the  fact  that  many  persons 
rcsidin»4"  in  the  island  desired  to  contiiuie  their  allcgiain;e  to  the  Crown 
(*f  Spain,  The  Spanish  Government  very  properly  desired  to  protect 
and  preserve  the  persoinil  and  propert}^  rijrhts  of  such  residents.  The 
Govcrruuent  of  the  United  States,  with  equal  propriety,  ci»nsented  to 
thi8  laudable  undertaking;  hence  arose  the  provisions  of  the  treaty  of 
peaci^  in  regard  thereto,  found  in  Articles  IX,  X,  and  XI,  which  arc 
intended  to  guarardee  t^  Spanish  suliject'^  remaining  in  the  islands 
certain  rights  and  privileges.     These  articles  are  as  follows: 

Article  IX. 

Siiaiiij'h  snbjecti'T  native*^  <*f  thu  Pt'iiitiHuliij  ruHidin^^  in  the  territor\*  over  wliicii 
Spain  liy  the  prt^ent  Ireitty  reliniiui?^hfc'**firc'edrHhcrwnvmgntv,  may  n^Miahi  in  each 
ttTnt4>ry  or  niay  nunovt'  tlierefnioi,  retiiinirig  in  eitht-r  i-vent  all  thfir  ri^jht^*  u!  ]in:n>- 
erty,  iniihuiiiig  thi*  riglit  to  nell  ur  iliHjMJHe  nf  mn^-h  ]inj])erty  or  i»f  its  iirot-eecls;  and 
i\wy  Hhall  alj^o  have  the  right  to  earry  on  tlieir  industry,  *'<>titiner<'t\  and  [>rofes8ionij, 
being  i^nbjt*(*t  in  reH^>et't  thereof  to  sa^h  laws  as  aro  appli<"iibk*  ti>  other  foreij^ers. 
In  caae  they  remain  in  the  territory  they  may  preserve  their  allegianee  to  the  Crown 
of  Siiain  hy  making,  T>efon^  a  cuurt  of  riH'ord,  within  a  year  from  tije  date  of  the 
exchjinge  of  nitifimtiouH  of  this  treaty,  a  declanvtion  t>f  tht'ir  ilm-ii^itm  to  preserve 
mid*  alh'i^iamv,  in  vh^fauH  of  wtiich  dij^daratiim  they  nliall  l»e  held  to  liave  reuonnrc^ 
it  and  h>  have  ado|it4Hl  tht*  jiati<tnality  oi  the  territory  in  whirh  tliey  may  renide. 

The  civil  rights  and  politiial  Htmn>^  i^f  the  native  inhahitaiitw  t*f  tlie  territoriett 
tiereby  ee«le«l  tu  ttie  United  Staten  tJliaH  Ins  determinetl  l>y  the  Ckingreee. 

AfiTlCLK  X. 

The  inlialjitant^  *A  the  territories  over  whielt  Si.>oiii  rehaquishes  or  cedmhttfi 
ereiguty  uhuil  be  sweured  in  the  free  exercise  of  their  i\;ligion. 

AllTICLK  XL 

The  Sjianiardf^  residing  in  Uie  t**rritoriea  over  which  Spatn  hy  thia  treaty  ceclea  or 
relinquisher  her  aovereignty  tihall  l)e  fiubject  in  (natters  civile  aia  well  as  crimiaal,  to 
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the  jiirisiliction  tif  the  f:otirt8  of  the  (?onntTy  whent^iu  they  resid**»  purRuant  to  the 
ordinary  kw^j  govt* rning  the  aaiue;  ftiid  they  fhall  htive  the  right  to  apjjear  liefore 
such  cdurti?  and  to  pursue  the  eaiue  course  a«  eitixens  of  the  cuuntry  to  which  the 
cotirti*  tjeiong. 

It  will  be  Dotieod  that  Article  I^  t^iiarantces  Spauish  subjeets  resid- 
inj^  iif  t  Vtl>a  the  right  to  eontimie  alle^^iiuiei*  to  the  Crown  of  Spain 
aii*l  still  reniain  iti  said  territory,  retain  their  rights  of  pro|>erty,  and 
ttiengag*'  in  Ijusiness,  Th**se  right.s  have  ntjt  always  been  coneeded  to 
the  iiihabiUint*s  of  territjory  whieh  is  suri*entlered  as  a  residt  of  war. 
I'jMin  tlie  eessioti  of  Alsace  and  L(}n*aiiie  l>y  FraiH"e  to  Genuany  tho^e 
inhabitants  who  desired  to  retain  allej^ianee  to  Franee  were  recjnired 
to  leave  the  i-oinitry. 

Article  IX  also  provides  that  Spanish  snbjcets  eontiiiniiig"  in  the  ter- 
ritory siu-rendered  shall  ""have  the  right  to  <'arry  on  their  industry, 
eoniMieret%  and  professions,  bt^ifHj  mihject  !n  resj^ert  thereof  to  mw/*  l^mm 
im  an-  ttppltvithir  to  ttf fur  ff^rfojfH'rsS'^ 

Article  XI  provides  that  S|mtdsh  subjects  retaining  thidr  ullegianee 
tjo  Spain  and  remaining  in  the  island  shall  l>e  subject  to  the  jurisdic- 
tion of  the  courts  of  the  country  wherein  they  reside  and  shall  have 
the  right  to  appear  befoi'e  such  courts  and  to  pursue  the  same  eouri^e 
}us  citkem  of  the  muntty  to  whieh  the  courts  Iw^long.  This  article 
makes  it  inipo,ssible  t^:*  deny  to  Spanish  residents  the  right  (o  appear 
itj  the  courts  of  the  coimtry  and  demand  and  receive  a  hearing  therein 
on  ail  equal  ffiolimj  with  the  native  citizens.  Many  nations  lefuse  this 
privilege  to  aliens.  The  right  to  invoke  the  powers  of  the  (*tmrts  is  a 
privilege  essential  to  the  protection  of  all  rights.  The  Spanish  (fov^ 
ennnent  manifestly  desired  that  its  subjects  df«iiieiled  in  the  territory 
sui'reiidered  should  [lossess  and  retain  this  right  and  that  in  its  exer- 
cise Spanish  sulijects  so  domiciled  should  have  absolute  e([uality  with 
the  native  citisienis* 

In  the  marts  of  tnide  in  Culm  a  Spanish  subject  is  a  foreigner  and 
his  rights  are  limited  by  existing  or  future  laws  regulating  the  acts  of 
grace  by  whieh  a  foreigner  is  permitted  to  engage  in  the  comnieree 
of  the  island.  But  in  the  courts  a  Spanish  suljject  resident  in  Cuba 
has  all  the  rights  of  a  native  citizen.  Correlatively,  such  Simnish  resi- 
dents arc  subject  to  the  jurisdiction  of  said  courts. 

When  a  man  dies  it  becomes  the  duty  of  the  authority  charged  with 
[iroviding  the  protection  which  civilized  govermnent  atlbrds  to  take 
charge  of  his  estate  and  see  that  it  is  disposed  of,  either  in  aci*ordanco 
with  letters  testiunentary  of  the  deceased  or  turned  over  and  accounted 
for  to  his  heirs.  This  duty  is  equally  binding  whether  the  man  lio  a 
citizen,  an  alien,  or  a  public  enemy.  Taking  possession  of  the  property 
is  ant[>!y  justified  as  an  exercise  of  what  is  knowji  as  the  police  power 
of  the  stiite,  liut  such  exercise  of  authority  is  ordinarily  considered  an 
exercise  of  the  right  of  the  sovereign  Vi^ parem pairim. 
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In  discharging  the  duties  binding  uix)n  it  sls  parens  jxitruB  the  sov- 
ereign utilizes  the  courts.  The  duties  become  incumbent  upon  the 
paretic  patrim  at  the  instant  the  proprietor  of  the  estate  dies,  and 
therefore  the  right  of  the  court  instantly  attaches,  and  thereupon  the 
estate  is  considered  as  being  in  the  "lap  of  the  law."  The  legal  status 
or  standing  in  court  of  the  estate  is  the  same  as  was  the  standing  in 
court  of  the  individual  at  the  time  of  his  decease.  What  is  the  stand- 
ing of  a  Spanish  subject  in  the  courts  of  Cu])a?  The  test  is  supplied 
by  the  treaty,  and  the  question  is  to  be  determined  by  the  fact  of  his 
residence.  If  a  Spanish  subject  is  a  resident  of  Cuba,  his  standing  in 
court  is  the  .«ame  as  that  of  a  native  citizen  of  the  island,  and  upon  his 
death  his  estate  comes  into  the  custody  and  keeping  of  the  courts  of 
the  island  the  same  as  would  the  estate  of  a  deceased  native. 

Attention  is  directed  to  the  fact  that  a  Spanish  subject  not  a  resident 
of  Cuba,  but  temporarily  sojourning  therein,  is  to  be  considered  a 
foreigner,  and  his  estate  would  be  dealt  with  as  would  the  estate  of 
other  foreigners.  But  a  permanent  resident  who  yields  allegiance  to 
the  Crown  of  Spain  is  not  so  considered,  nor  can  his  estate  be  dealt 
with  as  that  of  a  foreigner. 

As  has  already  been  stated,  the  duty  to  protect  the  estates  of  deceased 
persons  is  incumbent  upon  the  government,  and  the  government  in 
performing  such  service  acts  through  the  courts.  These  courts  exist 
in  the  various  communities  throughout  the  island.  To  den}^  them 
authority  in  the  tirst  instjince  over  the  ostiites  of  persons  dying  in  the 
island  would  render  it  impossil)l(*  for  the  goverimient  to  discharge  the 
obligation;  for  in  the  Jii)sence  of  authority  to  take  charge  of  the  e>state^ 
the  property  would  be  exposed  to  the  cupidity  of  the  lawless  until  a 
consul  learned  of  thii  death  and  could  proceed  to  reduce  the  property 
to  his  possession  or  to  that  of  his  agent.  If  the  deceased  Spanish  sub- 
ject was  not  a  resident  of  Cuba  at  the  time  of  his  death,  the  court 
would  still  possess  authority  to  take  possession  of  his  estate,  but  would 
be  required  to  surrender  it,  upon  demand,  to  the  Spanish  consul. 

If  the  foregoing  vit^ws  are  correct,  it  follows  that  upon  demand 
being  made  by  the  Spanish  consul  for  a  surnwider  l^y  the  court  of  the 
estate  of  Marti,  the  ([uestion  as  to  whether  or  not  the  jurisdiction  of 
the  court  continued,  was  to  })e  determined  ])y  the  fact  of  residence  and 
not  the  citizenshi})  of  the  deceased  at  the  time  of  his  demise. 

11. 

In  passing  upon  the  question  of  the  citizenship  of  the  deceased  the 
court  of  Santa  Clara  held  as  follows: 

Considering,  iirst,  that  there  is  no  (;vi(lence  to  show  that  Don  I^mon  Martf  had 
obtained  the  n^jri-st ration  requiretl  by  article  9  of  the  treaty  of  Paris,  concluded 
between  Spain  and  the  United  States  on  the  10th  DeceinlxT  of  la.**t  year,  in  order 
to  retain  his  Si>anish  nationality,  and  considering  that,  until  such  registration  is 
proved  hy  recorti,  he  must  be  regarded  as  a  native  of  Culm  and,  consequently,  sub- 
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ject  only  and  exrliisivcly  to  the  provisioiifi  of  \\w  law  of  civil  procc^hin>  ami  tlie  rivil 
r*Kle  now  in  force,  (See  letter  of  Sj>anish  iniriL^ter  tu  Seeretiiry  of  State,  p.  2j 
Doc.  L ) 

I  think  this  holdiiigf  of  Wm  roiirt  of  SiinlH  Clani  is  contniry  to  the 
pi'ovisions  tjf  tlie  tr<»Eity  of  pwu-f  with  Spain  (l^SDH),  Thi*  iiruvisions 
uf  tile  troaty  reofarding  the  cotitinuiri|jf  in  allot^iaiK'o  to  the  i'rown  of 
Sfmin  by  SiMiitsh  ^ubjcfts  residin|jr  i*»  the  islands  iiro  a^s  follows: 

In  case  they  remain  in  the  territory  they  may  presH^-rvt-  tlieir  alk^ianre  t(»  \he 
Grown  of  Spain  hy  makings  (before  a  eonrt  of  reenrd,  within  a  year  nf  ttie  date  of  the 
exehan^'e  of  nttith'atioM^  of  Xhh  tn^-aty,  a  lieclarution  of  their  det'ii4»on  to  pre^^rve 
siieh  ailejrianee;  in  default  of  whiidi  deelamtion  theyatiall  le  field  to  haven'nonneet! 
it  and  to  adopt  thr  nationality  of  the  territory  in  whieh  they  rnay  reside.  (Arti- 
cle IX.) 

It  is  a.  fiindanicntal  doctrine  of  the  theory  of  government  prevailing 

in  the  I'nited  Stutes  thiit  u  niuii  has  the  inherent  ri«rht  to  tender  his 
ix'rinunent  allegiance  to  such  sovereign  as  he  seiys  tit  and  to  bestow  his 
alicgiance  upon  such  sovereign  as  see.s  fit  to  accept  his  tender.  (Sees. 
Iti^niand  ^iMX»,  U.  S.  Rev.  Stat;  8  Op.  Atty.  Gen.,  p.  VSM;  !)  Op.  Atty. 
Gen.,  p.  356.) 

The  provisions  of  tin*  treaty  with  Spain,  at>ove  tpioted,  prescribe 
the  rule  of  evidence  i»y  which  is  ttJ  be  detcrnuned  the  question  nf 
whether  or  not  Spanish  subjects  continuing  to  reside  ui  said  territory 
have  consented  to  the  transf(*r  of  the^r  allegiance. 

Under  this  rule  they  arc  given  si  year  frunt  the  date  nf  the  exchange 
of  nititieations  to  declare  their  dceisioTi  in  tlie  matter,  Thi^  presump- 
tion that  they  have  consented  to  a  <'hange  of  allegiance  d(X\s  not  arise 
irntil  there  is  a  default  in  making  surh  declaratinn.  Tliey  ran  not  be 
held  to  be  in  default  until  the  time  has  cxjiired  in  which  they  may 
naike  the  deelamtion.  The  ratilicatioiis  of  the  treaty  were  exchanged 
at  Washington,  April  IL  b^H^L  t'onseipiently  Spanisli  snfjjeets  resid- 
ing in  Cuba  can  not  be  held  to  be  in  default  of  making  sucli  declaration 
until  April  II,  ISMXh 

I  therefore  reconunend  tfiat  the  Serretary  of  State  be  advised  that 
the  War  Det>artnient  entertains  the  view  that  the  court  of  Santa  Clara 
properly  held : 

1.  That  said  court  had  jurisdi(*tion  tc^  institute  prf>ceedings  to  admin- 
ister upon  the  estate  of  l)i>n  Kamoti  Marti,  deceased, 

2.  That  the  jurisdiction  of  said  court  was  not  oustefl  by  the  demand 
of  the  Spanish  consul  if  the  said  F>on  Ramon  Martf  at  the  time  of  his 
death  was  a  resident  of  Santji  Clara,  Cuba. 

That  the  War  Department  does  not  agree  with  the  holding  of  the 
eourt  of  Santa  Clara 

L  That  a  lu-esuuijition  arises  that  said  Don  Ramon  Marti  had  changed 
hia  allegiance  from  the  fiR*t  that  he  ha<l  not,  prior  to  July  !^,  ISIH*, 
deelartsl  his  intention  to  retain  his  allegiance  to  the  Crown  of  Spain 
before  a  court  of  record* 
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This  rase  wan  referred  to  the  Attornej-Genenil,  who  wa^s  of  opinion 
'nhiit  to  ou8t  the  consul  liltogethtT,  ils  whs  done  in  the  matter  of  the 
estate  of  Don  Ramon  Marti  y  Buguet,  and  proeeed  without  him,  was 
to  proceed  without  jurisdiction/'  (See  letter  to  Secretary  of  War, 
dated  April  i'6,  IIKHK)  By  direction  of  the  Secretary  of  War  on  June 
S,  U>01,  the  opinion  of  the  Attorney -General  was  eommunieated  to  the 
military  governor  of  OuIki,  with  instructions  to  recjuire  the  court  at 
Santa  Clam,  ('ul>a,  U)  carry  out  the  views  set  forth  in  the  opinion  of 
the  Attorney-Genemh 
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m  RE  ESTATE  OF  JACOB  BITBUairE.  BECEASED,  ANB  THE  ABMIH- 
ISTRATION  THIEEOF  BY  THE  MILITAEY  AUTHORITIES  OF 
THE  TJHITEB  STATES  AT  CIENFimGOS,  CUBA, 

(H  libra  I  tied  Oclol>LT  ia>  1900.    ea*e  No.  1025,  Dhisttui  n(  luHiiliir  AdafiB,  Wiif  Depwrtmcnl  ] 

Sir:  I  have  the  honor  to  aeknowledge  the  receipt  of  yf>in'  reriueat] 
for  a  report  on  the  above-entitled  matterj  and  in  compliance  therewith] 
have  the  further  honor  to  i-eport  as  follows: 

The  ca.se  arises  as  follows: 

On  Juno  36, 1900,  one  Jacob  Dubuque,  a  citizen  of  the  United  States,  i 
died  at  Cienfuego8,  Cuba,  leaving  pei'sonal  property  and  real  estati* 
vahied  at  aliout  liviUJJ^NL  Deceased  died  intestate.  At  that  time  Maj. 
George  L,  Brown,  Tenth  Infantry,  U,  S,  A-,  was  the  collector  of  cus-l 
tonis  at  the  jxirt  of  Cienfne^o.H.  Major  Brown,  asnundng  the  duties 
imposed  upon  United  States  coiksuIs  by  Article  XI II,  panigru]>h  3S5, 
United  States  Consnhir  Regulations,  took  pos,se,s?^ion  of  said  estate  and 
appointed  Capt.  W.  B.  Barker,  U.  S.  V.,  and  Henry  A,  Darling,  resi- 
dent manager  of  the  Nuith  American  Trust  Comjiany,  to  assist  him  in 
making  an  inventory  of  the  estate.  What  further  progress  wa«  made, 
or  action  taken,  does  not  appear  in  the  papers  tiled  herein.  In  takint^ 
possession  *>f  said  estate  and  proceeding  to  ad  minister  thereon  Major 
Brown  considered  that  he  acted  within  the  authority  conferred  upon 
him  as  a  collector  of  customs  by  circular  No.  1*1,  Division  of  Customs 
and  Insular  Atl'airs,  War  Department,  datc^l  Washington,  May  11,  lSil9, 

The  matter  of  this  estate  was  still  unsettled  on  August  1, 11*00,  when 
Major  Brown  was  relieved  as  collector  of  customs  at  Cienfuegos  by 
Capt.  James  Baylies,  Tenth  Irifantry,  U.  S,  A, 

From  the  letter,  dated  August  16, 19tW,  written  b}^  Captain  Baybes, 
as  (collector,  to  Colonel  Bliss,  as  head  of  the  customs  service  in  Cuba 
(Document  1),  it  appears  that  on  retiring  from  the  office  of  collector 
of  customs  Major  Brown  nominally  turned  over  said  estate  to  the  new  j 
(rollector,  Captain  Baylies,  but  in  reality  is  still  managing  the  affairs  j 
tliereof* 

Captain  Baylies  doubted  his  authority  to  take  possession  of  i^id 
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estate  and  as.siim*?  the  powers  of  Hdministration  thereover  iiiuler  the 
provisions  of  said  eireultir  No.  16,  Ho  referred  the  question  to 
Colonel  Bliss,  who  sidopts  the  view  thiit  said  eiretihir  No.  16  dijes  not 
eoiifer  the  neeessarv  authority,  (See  1st  end.  Doe.  l.)  Ckjlonel  Bliss 
advanees  the  mutter  through  military  ehannels,  with  the  following 
indoi*sement: 

I  therefore  ref]Ueat  the  decision  of  the  Secretary  of  War  an  t*i  wlietlier  ffjUectttre  of 
cijst^jtns  in  Culm  phould  or  are  exfH*i'teii  t«>  usfiuiiie  any  Hueh  fiiiuHiniH  aw  tlinw 
ini|M>He(l  by  Artickt  XIII  «»f  the  CouHular  Keiy:^  kit  ions,  iw  mitlertaken  by  the  collector 
of  euatumH  at  Cicnfuegos  in  the  case  in  question. 

Colonel  Bliss  instrueted  Captain  Baylies  to  perform  the  duties 
assumed  by  Major  Brown  until  the  decisiou  of  the  Secretary  of  War 
was  reeeived. 

Artiele  XIII  of  the  United  States  Consular  Reguhitions  is  a  repro- 
duction  of  seetion  1709  of  the  Ke vised  Statutes  of  1878,  as  follows: 

Skc.  1709.  It  shall  bt*  the  duty  of  consuls  and  vitx'-c^onsulH,  where*  the  lawn  of  the 
ctnintry  [leniiiti 

First.  To  tako  posj^esffioii  of  the  f>f*rsonal  estate  left  by  any  eitizcii  ctf  the  United 
States,  (ttherihan  seamen  K^hin^iug  to  any  vessel,  who  t^hall  die  within  their  con- 
Bulate,  leaving:  there  no  k^jal  representative,  partner  in  trade,  or  trustee  by  him 
iif>pointtHl  tti  tiike  care  of  hiH  effect#<. 

Se^'ouit  To  inventory  the  same  with  the  asHiHtiinre  nf  two  men^hant**  of  theUnit4*d 
States*  or,  for  want  of  theiii,  of  any  others  at  tlieir  choice. 

Third.  To  €oHe<^t  the  ilebt-^  due  the  decr^ii*ed  in  tlie  country  where  he  died  and 
pay  the  detrt:^  due  from  his  t^tale  which  he  shah  have  there  contm<nHl. 

Fotirth,  T<*sell  at  auctioUj  after  rea#ional>lc  ]»iibhc  notice,  Kiirh  part  of  the  efltate 
as  nhall  Ik*  of  a  (MTinhat^le  uaturi%and  Huch  further  f>art,  if  any,  a.*^  Hhall  U^  necei^i^ary 
for  the  payment  tif  It  is  debt^*,  and,  at  the  expiratiyii  of  one  year  froiu  Ihjj  deeejise,  the 
residue. 

Fifth.  To  transmit  the  halamn*  of  the  estate  to  the  Tn*aflury  t>f  the  I'^nite^l  States^ 
to  be  holden  in  tnwt  for  the  legal  claiiiiant,  except  tJiat  if  at  any  time  l>efore  such 
tranMiiiHsion  the  letial  representative  <if  ttie  deceamwl  nhall  a|i|>ear  anrl  «iemand  \m 
effect,^  in  their  handa  they  shall  deliver  them  up,  Ix'ing  pai<l  their  fees,  and  shall 
eeanKj  their  proceediiig». 

Cireular  No.  Kn  Division  of  CustoiiiH  and  Insidar  Affairs,  War 
Department,  in  ns  follows: 

CmeutAR  No.  16,  \  Wau  Depabtmekt, 

Divimon  of  Customi*  and  Insular  Affair?",  f  Wadfiiuffou^  Mfo/  U,  IJ^9. 

The  followiuj;  iw  published  for  the  iuformatjon  and  ^uitlauce  of  alt  concerned: 
Otil lectors  of  cu.Htrmis  ap|>ointed  by  the  aijlitary  authnriticHof  the  Uniteil  Staten 
at  iK)rtH  iti  territory  under  military  jfovenmieut  are  liereby  directed   to  perform 
the  duties  fonuerly  iK^on^iup  to  I'nitt^l  States  i!onsul8  or  consular  officers  in  t^ucb 
territory,  bo  far  aa  cofii'ema  !*eameu,  vesselsr  ck^arancea,  etc* 

This  order  was  necessary  to  enabh*  the  territories  subjeet  to  tho 
military  ^rovernment^  to  engage  in  eotumeree  with  the  United  Stute>» 
and  other  nations. 

1  understand  that  actionn  of  said  coUeetors  iu  f)erforming  the  dutie:: 
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formerly  ^^e^ongin^  to  tonsillar  agents  in  matters  relating  to  commen 
are  rero^nizecl  ijy  the  cu.stoiu-hou8€  officers  of  the  United  Statei?  and 
of  other  nation.s. 

It  will  l*e  noted  that  said  circular  aothorizes  the  collectors  of  cus^ 
toms  atfected  to  perf*>riii  the  flutie.sof  rnited  Stat4?vS  consuls  or  consular 
officerj*  '^so  far  a«  concernK  seamen,  ves.sel8,  clearances,  etc.,'*  and 
therefore  limits  the  authoritj  of  such  officers  to  matters  involved 
the  cHjmuierce  t*f  the  country,  and  does  not  authorize  them  to  perfonn 
the  duties  of  United  State**  consuls  in  administering  upon  the  estai 
of  a  deceased  American  I'itizen, 

This  want  of  authority  may  he  remedied  by  another  order  confer- 
ring iiuch  authority  u{>on  the  collectors  of  customs,     A  draft  for  such 
an  order  is  herewith  submitted.     This  dmft  follows  the  language  us* 
in  section  ITUH.  Revised  Statutes  of  United  Stiitx^s,  abc*ve  quoted,  wi 
additional  requirements  regarding  reports  in  regard  to  the  action  taken 
\ty  them. 

If  such  order  m  issued,  it  should  be  <*oninumicBted  to  the  Treasury 
I  >c[)artment  for  its  information  and  iiley.  It  would  also  be  well  to  call 
the  atti'ntion  of  the  collectors  to  the  necessit}^  of  observing  that  in 
sui'b  matters  they  do  not  act  lis  consular  agents  of  the  United  Stat-os, 
but  as  United  States  collectors  of  (Htstoms,  and  in  signing  their  nam* 
while  so  acting  should  add:  Acting  under  authority  conferred  by  Ord 
No, ,  War  Department,  dated , 

Since  «aid  collectors  are  not  United  States  consular  agents,  they  a 
not  required  to  report  to  the  State  Department.  The  State  Depar 
meat  has  already  refused  to  receive  or  consider  a  rejxjrt  on  such  mat- 
t-ers  made  by  the  collector  of  customs  at  Iloilo,  P.  1..  basing  its  refusal 
on  the  fact  that  he  was  not  an  actual  or  acting  consular  agent  of 
the  Unitetl  States.  (Letter  from  Secretary  of  State  to  Secretary  of 
War,  January  20,  WX),     Estate  of  Mortimej-  Cook.) 

Some  confusion  was  occa>iioned  in  this  Department  by  the  refusal  o 
the  State  Department  to  receive  the  report  **f  the  collector  of  custuitis 
at  lloilo  on  the  administration  of  the  Cook  estate.  It  was  at  tirst 
understood  that  the  refusal  was  intended  a-s  a  denial  of  the  right  of 
the  collector  to  perform  the  service  for  the  reason  that  it  was  now 
impossible  for  the  United  States  to  have  consular  agents  in  that  ter* 
ritory.  Upon  review  of  the  suliject  and  more  extended  intpiiry  and 
mvestigation,  it  ayipears  thiit  the  refusal  was  made  because  tlte  Statt^ 
Department  held  the  view  that  in  such  matters  the  collector  did 
not  act  as  an  attachti  of  the  State  [)epartment  nor  as  a  representative 
of  that  IVpartmiiut,  but  acted  as  the  reprcsentiitive  of  the  War  Depart- 
ment, to  which  he  should  make  report.  The  collector  in  that  instan 
signed  the  report  as  ''  Acting  United  States  consular  agent/'  y 
was  erroneous.  (See  Dept.  letter  to  Colonel  Bliss,  collector  of 
toms  for  Cuba  J  July  20,  IIJOO.) 
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The  laws  of  the  Uiiitod  SUiten  do  not  require  lTnttodStat4?s  eoii.sular 
agents  to  report  their  pnK-eedin^,s  in  the  adminiHtmtion  of  estat^i-s  to 
the  State  Department,  Such  reports  are  lutido  pursuant  to  an  ewtab- 
ILshed  pmctice. 


Pursuant  to  the  foregoing  report,  the  Secretary  of  War  inaued  the  ^ 

f ol lowing  ei reuhir : 

CtrralarNfX  45,  \^  War  I>KrARTMENT, 

Divipinn  fvf  rnHiilar  Affairn.  I  ]\mhiitgttm^  thvrmlHT  ^^J,  i*hh}. 

Tht'  f<>ll<>wiiijj  in  piihlisli*"*!  fur  tin*  iiiforfiiation  atnl  ^iiidaen^  of  all  n>nfvnii*i!; 

Hut'li  jH>rHt>iii*  as*  nxiiy  \w  iluly  tl^j^ijiiiat*"cl  for  thul  puriJOBe  by  the  military  i^overnor 
of  Oiilta  are  horeby  atJthoriztHl  and  diret'ttHl — 

First  Tn  takt^  |Misw^««ifiii  of  tlit-  [K'n^rmal  v^X^iv  li^ft  by  any  ritizi'ii  nf  Ibe  I'ruU'd 
States,  ntber  than  seaiiieu  Ixilon^in^  to  any  vok^'I,  who  Flmll  <lio  within  territory 
mibji-^'t  to  ttio  miltt-ary  j?its'tTniHriit  «*f  ("tilna,  h-aviii^r  tht^rc  no  It-gal  representative, 
partner  in  trade,  or  trustee  by  hiin  apiw>iittod  to  take  rare  of  tiis  effet"t*«. 

Het'oncl.  To  inventory  the  same,  with  the  awHistanei^of  two  mereharit^of  the  Tnited 
States;  or,  for  want  of  tbeinj  of  tW"  others  k\X  tfte  eboitM-  of  the  fH^nwin  tlesi^mted  to 
take  fbar^^  of  wiid  estate.  Said  invent^iry  Mhall  in*  in  Iriplieato,  two  of  whi<'b  mIuiII 
U^  frtrwarrled  thnmgh  the  inihtary  i  hannel  tn  ttie  military  j^uveoior^  who  shall  retain 
one  and  forwarrl  one  to  the  Secretary  of  \Var»  the  a*1ininif*tnitor  retaining  the  thint 

Third.  To  eolleet  the  delit^due  the  deeea.s<Nl  in  the  (<Muitry  where  he  die<^U  and  to 
pay  the  detitH  dne  froio  bin  ewtate  whieh  he  Hhall  have  there  rontrarted. 

F<«irtfi,  To  .sell  at  anetion,  after  reiiaonahie  jiidilie  notiee,  sneb  part  of  the  estate 
a.H  nhall  Iw.Mif  w  |MvriKhable  nature,  anil  hihIi  furtlier  part,  if  any^  an  Nhall  l>e  niM*ei<* 
»<iry  for  tlie  |>aynient  id  liiw  deht>*  and  the  ertHt«  of  adndnintnition,  the  remainder  to 
1h»  retain* ^1  and  |>r«'H«Tvt^i  nntil  the  St^eretary  of  War  i^hall  determine  wlmt  aetioii 
shall  [»€'  taken  then^tn. 

Hfth.  If  the  amount  realized  from  the  walet*  provide^l  for  in  pajagraph  fourth  i^ball 
V>e  in  exeewH  of  the  t<ani  netnissary  h>  pay  the  dehtw  of  the  dyceaeed  oontnicted  in  that 
ronntry  and  the  eoHtf*  of  adminiNtrationt  the  lialanee  shall  Ix^  transmittM  to  the  mil* 
itary  governor,  who  nhatl  tran^iiiiit  the  name  to  the  Seen*tary  of  War  for  dejK>sit  in 
the  Trea*"ury  of  tin*  Ignited  Slater,  thereto  \\e  heJrl  in  truKt  for  the  le^ral  elaimant; 
exeept  that  if  at  any  time  l>efore  t*neh  tranHinisHion  the  ie>ml  reim?*jentative  of  the 
deeea*?«efi  J^hall  ap|>t*ar  ami  demand  bin  effeet.H  in  their  hands,  they  nhall  deliver  them 
uj*,  Ix'injj  paid  their  f*H>»,  and  j^hall  (tni?*e  their  (>rrnr+Hlinjjt», 

Sixth.  The  military  ptvernor  of  (Uiha  will  rte,«ij;iuite  a  (K*rj^on  or  ofFteial  in  eaeh 
mnniripahty  who,  npin  reeeivinj;  information  of  the  ilereaj^e  i*f  an  Ameriean  eilizen 
in  «aid  nnmieipality,  i^hall  inmHHliately  eornninnieate  infonnation  then^f  to  the  mil- 
itary govern!  Kr  of  Cuha,  the  Set^n^tary  of  A\^ar,  and  the  relatives  or  friends  <if  the 
iiereai*et]  wht^ne  addrew  m  aseertainable. 

ThiB  order  to  be  <lnly  proclaiinetl  and  enfortvd  in  Cwhi. 

Eliuu  Ro<>t,  Stcrdarif  of  War. 

13635—02^ 31 
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m  THE  MATTEE  OF  THE  APFLICATIOIT  OF  SAM  WHTQ.  A  CHI- 
NESE MERCHANT.  DOMICILED  IN  PROVIDENCE.  R.  I.,  FOR  AN 
ORDER  BY  THE  SECRETARY  OF  WAR  PERMITTING  HIM  TO 
ENTER  THE  PORT  OF  MANILA,  P.  L,  AND  THENCE  PROCEED 
TO  ILOILO,  TO  THERE  ENGAGE  IN  BUSINESS  AS  A  MERCHANT. 

[Suhiiiitti?d,  July  la.  n«wj.    (  u>r-  No,  IWfl,  Dlvi«iou  of  luKiilftr  AfTairH,  War  Pep&rlnieptJ 

Sir:  I  have  the  honor  to  report  upon  the  above-entitled  matter  as 
follows: 

This  matter  was  fiiHt  presented  to  the  Department  on  June  8,  190O, 
hy  Hon,  E.  W.  Roljerts,  meinlMM'  of  (Congress,  from  MaHstirhiisett^s, 
who  applied  omlly  to  the  Assistant  Soeretiiry  for  the  desired  order, 
The  Assistant  SecTetary  referred  him  to  the  writer  for  informatiou 
as  to  the  eour.se  to  he  pursued.  Mr.  Cont^'-reNsmun  Roberts  stated, 
orally,  that  Challis  Sc  Eaton,  a  welMvTiown  and  reputabU^  tirni,  doing 
buHincj^s  at  146  Fmnklin  .stix^et,  Boston,  Ma^H.,  dealers  in  '*  Yankee 
notions/'  were  desirous  of  introduelng  their  sircMjds  into  the  Philippines. 
For  this  purpose  the  firm  had  matie  arranjjfements  to  establish  in  busi- 
ness at  Iloilo  a  Chinaman  named  Sam  Win^,  who  has  been  in  Amcricai 
si  nee  187*^,  and  fcjr  the  five  years  fast  pa.st  a  merrhant,  dealinj^  in  Chi- 
nese goods,  in  Pnjvidenee,  R,  L  (See  hotter  from  Kolnrrt^s,  iL  C,, 
reeeived  July  13,  19lX>.)  The.se  arranj^ements  contemplate  that  in  the 
latter  pail  of  July,  IIW},  said  Sam  Win^'  will  depart  from  Providence, 
R.  I.,  go  to  Montreal,  Canada,  thence,  to  Vanrouver,  and  from  there 
«ail  tti  Hongkong,  where  he  contemplatc^s  remaining  for  a  short  {wriod, 
visiting  his  [>arents,  fannly,  and  friends.  From  Hongkong  he  desires 
to  go  to  Manila  and  from  there  to  Iloilo,  to  remain  and  eugjige  in  said 
laisiness. 

TIh'  interested  parties  fear  that  npon  arriving  at  Manila  he  will  not 
1h'  alliiwed  to  enter  that  {mrt  or  proeeed  in  Iloilo.  It  was  agreed  that 
prioi*  to  action  Ix-ing  taken  herein  by  the  Secretary,  and  as  a  basis  for 
action,  it  would  bo  neeessary  to  make  a  showing  establishing  the  iden- 
tity of  the  person  of  said  Sam  Wing,  the  faet  of  his  having  been  in 
Ameriea  for  years  jiast,  that  he  was  a  merchant,  and  his  purpose  in 
going  to  the  Philippines.  This  showing  is  now  made  and  presented  to 
the  Department.  It  fails  to  show  tliat  Messrs.  Chillis  ^  Eaton  are 
interested  in  the  venture,  but  the  omission  is  probably  a  measure  of 
precaution  intended  to  prevent  {x^ssitde  lial)ility  in  eonucrtion  with  the 
business. 

The  military  order  prohibiting  Chinese  immigration  into  the  Philip- 
pines provides  for  certain  exemptions,  as  follows: 

There  will  l>e  exfiTipt*^!  from  the  tilwve  replrictimis  th("  piirties  namcMl  in  article  ti 
i)f  tilt*  fouvi'dtiuri  l>et\v*H'ii  the  Ihiite^l  States  ni  Amtrieii  and  tlie  Empire  oi  China, 
pubJiiehed  ia  Hiippkiuent  to  the  Hevi^^d  Statutes  of  the  Uniteil  8tatej^,  volume  2, 
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pagt^  15,1-1 57,  tn  wit:  Chinese  official  tea<*Iiere,  8tii<leniR,  merchants,  <>r  tnivi»ler8 
for  cHri<mity  or  pleaj^iire.  The  rorniiijj  of  thf^se  classes  of  Cliiiies^t^  will  l>e  permitted 
upon  protluution  of  a  rertitii'ate  from  their  Government  or  the  government  where 
they  i  as  I  reside*  U  visecl  by  the  (hphmiatif  <»r  eonnnlar  reprewntntive  of  the  Tnit^eti 
Stated  ill  the  country  or  p<irt  wlienre  they  depart,  Hiipplemented  by  «urli  further 
progf  BE  ts  reqiure<i  in  aection  6  of  an  act  of  Ciintrri^^H  approveil  July  5,  1884. 

The  appliratit  hoj-oin,  Sjitii  \Viti{^,  shows  Uy  uffidavit  that  he  h  a  ni**r 
L'hatit,  imd  has  fur  more  than  five  years  hi^nt  |>ast  Imm^h  doiuioilerf  in 
Providence,  U,  L  The  showing  is  siittident  to  e.stahlish  the  fact  of  his 
heIoii|(ing'  to  an  cxeiiipted  t^hi.Hs.  Rut  the  orthn*  requires  that  the  faet 
be  estiUilishecl  in  a  cert*un  wav%  to  wit;  **A  eertifinite  frtJin  their  (tov- 
ernmcnt  or  the  government  whero  they  hi,st  resided,  m^(''4l  \yy  the 
diploinatii^  or  eonsnhir  representative  of  the  Tnited  States  in  the 
country  or  port  whenei*  they  depirt/' 

The  United  States  Government  doc8  not  maintain  a  diplomatic  or 
consuhir  representative  in  Providence,  K,  1. 

The  Ignited  Sbttes  does  nuiiutain  a  consul  at  Vancouver.  I  sug- 
gested to  Mr.  Congressman  Rol>erts  that  he  secure  for  Sam  Wing, 
from  the  Treasury  Department  or  the  Stnte  Dej^artnient,  a  certificate 
that  ho  (Wing)  is  a  merchant.  Tliis  certificate  couhl  then  f»e  r/Wff  by 
the  American  consul  at  Vancouver  and  would  Hu}>stiintially  comply 
with  the  re*|uirements  of  the  order.  The  Congres.sman  stated  that 
appliiation  had  Ijcen  made  to  the  Treasury  Dcimrtujcnt,  and  the  Depart- 
ment declined  to  insue  such  certificate  in  the  ahsence  of  a  stiitute 
authorising  it;  that  the  Treasury  had  to  deal  only  wnth  the  Chinese 
entering  and  leaving  the  ports  within  the  recognized  hountkriesof  the 
United  States;  and  as  to  them,  the  showing  was  made  before  a  collectoi' 
of  customs,  and  consists  simply  in  establishing  the  facts,  no  certificate 
being  issued.  The  ditBi-ulty  seems  to  arise  frotii  the  fiu-t  thiit  the  por- 
tion of  the  order  quoted  is  a  literal  transcript  of  a  Himilar  provision 
in  the  Chinesc-excdiision  law^  of  the  ITnited  States,  transcribed  w^ithout 
provision  for  meeting  the  conditions  a  rising  from  the  j)eculiar  relation 
existing  hetwcen  the  Philippines  and  the  United  States*  Under  these 
circumstances  the  parties  in  interest  deemed  it  advisable  to  apply 
directly  to  the  Secretary  of  War  f^^r  an  exercise  of  his  authority  to 
permit  this  man  to  enter.     This  cotirse  is  certainly  direct  and  adetiuate. 

Attention  is  directed  to  the  fact  that  a  large  proportion  of  the  jjopu- 
lation  of  the  Philippines  s]>eaks  the  I'hinese  langtiage,  and  that  a 
Chinaman  who  has  resided  in  America  since  1875  could,  if  he  desired, 
disseminate  much  valuable  information  among  the  inhabitiints  of  the 
islands.  A  merchaitt  desirous  of  promoting  an  Amerii'an  enterpri.se 
would  naturally  desire  the  restoration  of  peacT  in  the  islands. 

So  long  as  Chinese  merchants  from  all  other  countries  are  p<«rmitted 
to  enter  the  islands  then'  would  seem  to  lie.  no  suiiicient  reason  for 
excluding  one  from  the  United  States. 


!l 
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Pursuant  t*j  the  forpgoing  repcjrt,  the  Secretary  of  War  issued  the 

following; 

Maj.  Cien.  Arthur  MArAKTHlTR,  U.  8.  V., 

l^tmuinntihiff  l}irmi(m  ttf  tfw  Phifippine^t. 
8ir:  Yon  are  nnjut^tetl  U*  |>en»it  the  iHsarer,  Sam  Win^,  i*n  FlngHflh-iii|ieakinjE 
ChiiieBe  merchant,  hit-e  of  Providt'iii-e^  R.  L,  U.  8.  A.»  Ut  ent*T  tht*  Philippinei  at  * 
the  port  of  >fanila.  ancl  thenrt"  pnM'*?«'iI  t«>  lUnU)  to  engagi*  in  bn.sineew  *i*  a  men^hanf ; 
prov»4e<l  the  Kiiil  Sam  Wiii}?,  a8  a  iiH^an**  of  ideiitilh'atkiii,  ghall  pre«?nt  with  this 
leller  a  rt*rtain  afhdavil  snhH*TilH*fl  and  Hw*irn  to  hy  Jiini  on  July  ti,  UKM),  t»efnrH 
E«l\viii  D.  ilHiuii^ness  nrttary  pnhlii%  TYoviderife,  K,  l.»  and  atti*>Jted  by  tin-  k-hJ  of 
Kaid  notary :  alf^o  |*hiit<j>rraf*li  of  sjiid  Witij;,  atta^^-hed  t^>  naid  altidavit;  ul?*o  rt^rtifit'al« 
of  Walter  N.  Bntlerand  lulward  WLs^-.  two  ritisteiw  of  Rli<ide  Island,  r*^'ititj>^  their 
acquaintance  witli  Sam  Wing  and  the  fact  that  he  is  a  menliant  arni  haj!>  in^n  one 
for  more  than  five  years  laiit  [m^t:  which  i-ertilicate  is  also  veritieil  by  the  sigiutturt: 
and  seal  of  said  Edwin  IX  Mctiuinness,  nutary  pviblic. 

Eli  HIT  BoGTT, 

Seardiirif  of  War, 


m  THE  MATTIE  OF  THE  APfLICATIOH  OF  THE  BOAED  OF 
HAEBOE  WOEKS  OF  FOHCE.  P.  E.,  TO  THE  0OVEEKMENT  OF 
THE  UmTEB  STATES.  ASKIHO  FOE  THE  ASSISTANCE  OF  THE 
OOVEBHMENT  OF  THE  UNITED  STATES  IN  SECURING  THE 
PAYMENT  OF  A  CLAIM  ASSEETED  6T  SAID  BOAED  OF  HAEBOE 
WOEKS  OF  PONCE  AGAINST  THE  QOVEENMENT  OF  SPAIN  FOR 
THE  SUM  OF  27,503.06  PESOS. 

[Submitted  February  20,  lOOa.    Vnee  No.  1298,  Divii«i(»n  of  IriKiHitr  Aff&l}ii.  Wnr  Dt'pttrtineiit^] 

Sir;  1  have  the  honor  to  arknowUKlge  your  roque*it  tor  it  report  in 
the  matter  of  tht*  iippli<'utioii  of  tho  Ixmrd  of  harhor  works  of  Ponce, 
F.  K.,  Uj  the  (iovet^jjiiieiit  of  the  L'nitrd  States,  u,skii»|^  for  the  ass  is  t- 
aiiee  of  the  Governiiient  of  the  United  ♦SUite.s  in  j^ecuriutf  the  payment 
of  a  claim  asserted  hy  said  hoard  of  harUir  works  of  Ponee  against  the 
Govenimeiit  of  Spain  foi'  the  sum  of  i^7,5<ir^.ot*  pesos. 

In  eompliancc  with  your  re*iue8t  I  Ijav^^  the  honor  to  report  as 
follows: 

Under  Spanish  dominion  in  I*orto  Kico  there  exit^ted  in  the  city  oil 
Ponce  what  was  known  a.H  ^^Thn  hoard  of  harhor  works  of  Punee/' i 
Said  lK)ar<l  was  created  pursuant  to  th(*  provisions  of  article  iiB  of  the 
harhor  law  of  the  island  of  Portu  Kico,  which  (translated)  is  as  follows; 

The  tTOvernment  may  provide  for  the  cost  of  works  in  harbors  hy  means  of  special 

taxes  levic*d  in  the  locality,  to  l>e  exclusively  applitMl  to  «iid  works,  indejH*i»deiitly 
of  the  gfenenil  State  bnd^^^t,  and  orgaiiixe  boards  of  harl^or  w^irkw  char^etl  with  the 
adniinintratitui  and  disluirst^ment  of  UmAti  and  llie  execution  of  the  work*t,  under  ihe\ 
gupervis»ion  and  vigilance  of  the  tninipter  of  the  colonies. 

As  a  means  of  securing  funds  to  carry  on  the  harhor  works  the  said 

lK>ai*d  was  auHiorizc<l  to  reclaim  lands  from  the  sea  and  hnise  or  t^U 
said  lands.  The  hoard  also  th^ rived  ati  incomi^  froiu  the  state,  the 
provincial  deput^itioUj  the  municipality,  and  a  local  tonnage  tax- 


Th(*  hoard  was  a  rorporation*  None  of  it>4  funds  eould  he  used 
without  the  <'oTisent  of  the  h^mrd  and  only  upon  a  writt^rn  order  si^iu^d 
hy  the  pre.sident  and  noeretary,  T\w  funds  ^wlon*^iug  to  the  hoard 
were  not  t'onverted  into  the  publie  treasury,  but  were  deposite*!  in  a 
local  f>ank. 

On  Oetobcr  2,  1897,  the  lieutenant-gfoveruor  of  the  ishind,  an  oftieer 
of  the  Crown  of  Spain,  issued  an  order  recpiirinij  the  l>oanl  of  harixu^ 
works  of  Pouee  to  deposit  the  sum  of  ii7,5i)3.(»t)  |>esos  witl*  the  Spaidsfi 
eollector  of  customs  at  Poiiee,  which  order  was  oheyed, 

iShortly  after  th**  invasion  of  Porto  liieo  by  the  niilitarv  forees  of 
the  Tnited  Stat+^s,  and  while  the  eity  of  P<uiee  was  subjert  to  militaiy 
occupation  by  the  military  forces  of  the  United  Stiitx^s,  the  Ixiard  of 
harbor  works  (>f  l*onre  applied  to  the  Spanish  ministry  of  tiname  at 
Santtuan,  P.  K. ,  for  the  return  of  said  27,5ti:io<i  pesos.  The  fujard 
now  assert  that  on  SeptemlM^r  80^  1S9S,  the  S[>anish  ministry  of  H nance 
declined  to  make  suiil  n*stitution  for  Hie  sole  and  only  reason  tliat  the 
eity  of  Ponce,  and  conser[ neatly  its  board  of  harbor  works,  were  n ruler 
the  authority  and  dependency  of  thc(k>vernment  of  the  United  States, 
and  for  that  reason  tlie  ministry  considered  itself  not  authorized  to 
order  the  restitution,  as  such  action  ought  to  lie  made  in  some  other 
way  and  throutrh  the  two  Governments,  to  wit,  the  United  States  and 
S[Jain. 

Upon  Porto  Hico  being  evaeuatt*d  by  the  forces  of  Spain,  this  sum 
of  t^7,5U3JNi  pesos  was  carried  away  by  the  Spanish  ofiicers.  At  least 
it  was  not  returned  to  tin*  board  of  harbor  works  uf  l*ont*c. 

The  lioard  of  harbor  works  of  l^mcc  now  Nolirt  the  United  States 
Government  to  enter  up>n  negotiations  with  the  Government  of  Spain 
for  the  pur[X)se  of  securing  the  restitution  <if  said  amount  so  exacted 
from  it. 

If  the  facts  areas  represented  by  tlie  Itarbru'  boai'tl,  it  would  seem 
that  their  rhiiiu  is  Just  and  well  founded  and  that  it  is  right  and  proper 
for  the  United  States  to  undertake  an  amitahle  a<l]ustment(d'  the  claim 
with  the  Government  of  Spain,  since  the  United  States  is  charged  with 
proteciing  the  foreign  relatitins  of  the  island  of  Porto  ki<'o. 

Sut*h  negotiations  are  to  be  conducted  by  the  Stat(^  Department,  and 
are  without  the  province  and  jurisdit'tion  of  the  War  I)e|mrtment. 
The  ujatter,  therefure,  rests  with  the  discreticni  of  the  Secretary  of 
State.  I  ret'tJUHueiul  tliat  tin*  papers  1h*  for wa riled  to  the  Secretary 
of  State  for  such  action  as  he  may  deem  projxn*. 


The  views  .set  forth  in  the  foregoing  report  were  approved  by  the 
Assistant  Secretary  of  War,  and  on  March  »l,  PMN>,  the  ixiimm-s  were 
tninsmitted  to  the  Stati*  l>*^j«irtnH*nt  for  such  action  as  that  I)»*|Kirt- 
ment  should  consider  advisable. 
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IN  RE  APPLICATION  TO  THE  PRESIDENT,  BY  JUAN  B.  CALERO, 
TO  SET  ASIDE  AND  ANNUL  CERTAIN  JUDGMINTS  RENDERED 
BY  THE  COURTS  OF  CUBA  PRIOR  TO  AMERICAN  OCCUPATION 
OF  THE  ISLAND, 

[Sutmitted  June  1, 19U0.    Ciuic  No.  1273,  Diiijiion  of  tnHular  A0atrH,  War  rN>(MLrtmuQt.] 

Sir:  I  hiivc*  thf^  honor  to  iir knowlnd^o  i\w  ViH^vipt  of  your  request 
for  Ji  report  on  the  alHJve-entitled  mutter,  tuid  in  respon.se  thereto  I 
have  the  further  honor  to  report  iis  follows: 

It  is  not  Tieressiiry  to  review  the  liti^ntion  to  whieh  this  application 
relates  further  tliiiii  to  state  that  it  ronsistedof  n  series  of  ju^tioas,  both 
civil  and  criminal,  which  occupied  the  attention  of  the  courts  of  Cuba 
for  nine  years  (18ST-lHl*li),  The  original  action  was  a  eivil  one,  and 
out  of  that  iT>ritroversy  grew  a  nunitjerof  others,  iint*ilhiry  or  ndated, 
in  whieh  were  involved  numerous  criminal  charges. 

The  last  uf  the  series  reached  tinal  judgment  and  tiie  judgment 
het*auie  absolute  May  2^,  IHltT,  nearly  two  years  prior  to  Aujerican 
occuimtion  of  (Jul>a, 

Pursuant  to  the  purposes  of  occupation,  the  government  instituted 
\>y  the  Unit^ni  States  orgjinized  the  eoiul  known  as  tin*  supreme  court 
of  the  ii^land  of  Cuba,  and  ^aid  court  was  o[)ened  on  Juno  2,  1899. 
Into  this  court  came  the  |K'titioner  herein,  Juan  B.  Cah^ro,  and  insti- 
tuted an  original  actifui  attiu-king  tlie  judgment's  rendered  by  the  Span- 
i»h  couits  in  the  several  suit^  above  referred  to,  and  8ought  to  have 
the  lie  V  supreme  court  revise  or  annul  said  jndgment.s  on  the  ground 
that  the}'  were  (d»taiaed  by  fnuicL  pei'jury,  maladmiidstmtion,  official 
corruption,  and  divers  other  high  crimes  and  misdemeanors  on  the  part 
of  his  adversaries,  tlje  judges  of  the  courts  in  which  the  judgments 
were  rendered,  and  other  ^dhcials  connected  with  the  administratiou 
of  justice  under  Spanish  dominion. 

The  supreme  court  of  Cuba  dismissed  the  bill,  and  thereup«>n  Calero 
presented  this  application  to  the  President  for  the  purpose  of  induc- 
ing the  President  to  revise  the  action  of  said  supreme  court  of  Cuba* 

Without  diseussijig  whether  or  not  the  Preside tjt,  as  Chief  Magi^- 
tiute  of  the  Ijiitetl  State's  or  as  (Vjumiandei-  in  Chief  of  the  Army,  i^ 
authorized  to  review  and  revise  or  annul  a  judicial  determination  of 
the  present  rourts  of  (•uba,  it  appears  sufficient  f(»r  the  determination 
of  tilts  ap|)!icution  to  din^ct  tdtention  ti>  the  fact  that  the  purpose  of 
the  proceeding  now  under  conwidemtion  is  to  annul  judgments  ren- 
dered by  thi^  Spaidsh  courts  of  Cuba,  with  respert  to  whirli  there 
was  no  recourse  or  right  of  review  under  the  Spanish  law  sit  the  time 
of  the  exf*hange  of  nititication»  of  the  treaty  of  |Mnu"e  with  Spain. 

Article  Xll  of  that  treaty  providers  jis  follows: 

Juflpn«t?nte  renderei!  in  rivil  siiitn  K^twi^Mi  jmvule  in<lividaal!^,  i>r  in  cnniiiial  mat- 
tew,  bofort*  Uie  dak*  mt*iiti<»m*<I  [fxrhuny:'*  *»f  mtitimtious],  ancl  with  n^njii^i't  ui 
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which  thert*  in?  no  re<"onr«e  or  rijrht  nf  review  under  the  Spaniph  !aw,  ?hall  1h'  deemed 
to  tN»  tiiial,  iind  »lm\\  l*e  exe^'iitivl  in  due  f^inii  hy  r<irnjM4eni  imlliurity  in  the  terri- 
tory witliin  whii'li  t^ueh  jndgnient  nhiiiild  In.*  rarried  out. 

This  trotity  is  suproni*^  law  in  Cut«i  tind  binding  upon  th(*  r mirts  und 
all  other  gov*jrmiK*iitiil  agencies  subject  to  the  coutrol  of  the  parties  to 
th(^  troatv. 

It  seems  manifest  that  to  ^nmi  the  pmyer  *>f  the  petition  herein  is 
tfj  do  vioienee  to  this  stipulation  of  the  treaty.  I  therefore  I'ejKjrt 
that  the  applinitioii  should  be  denied. 

This  application  has  In^eii  herettjfore  referred  to  Major-Crenenil 
Wood,  militiirv  ^(»vernor  of  Culwi,  and  bj  him  referred  to  his  seere- 
tary  of  justiee,  who  made  an  exhaustive  exami Tuition  of  the  merit**  of 
tin*  eas(*  and  an  elabtjrate  report  thereon,  in  whi<'h  he  tinds  a^niinst  the 
applii'unt  Mujor-CierK'ntl  Wood  eoneurw  in  sjiitl  rejmrt.  For  the 
reasons  already  ^et  forth,  I  do  not  ennsider  such  examination  assen- 
tiaL  and  therefore  the  merits  of  the  ca.se  are  not  rejxjrted  on. 


Tlie  view8  expressed  in  the  foi'ejjoing  rejKJrt  were  approved  by  the 
Secretary  of  War  and  on  June  5,  IIWK),  the  military  ufovernor  of  Cuba 
wai*  advised  that ''  the  application  was  <lenied/' 


RE50ET  ON  THE  ABPLICATION  TO  THE  SECEETAKY  OF  WAR. 
MADE  BY  ANTOiriO  DIAZ  HERREEA,  AN  INHABITANT  OF  CUBA, 
REaUESTINO  THE  SECRETARY  OF  WAR  TO  ANNUL  THE  FINAL 
DECREE  OF  THE  JUDGE  OF  SAN  ANTONIO  D£  LOS  BANOS  MADE 
MAY  25.  1897, 

iHHlMrfcillinl  June  I,  VMO] 

Siu:  I  have  the  honor  to  iU*knowledge  the  receipt  of  the  |>a pel's  in 
the  alK>ve-entitled  matter  with  a  request  for  a  report  thereon.  In 
(Himpliance  with  said  request,  I  have  the  further  honor  to  report  as 
follows: 

It  appears  that  a  woman  named  Teofila  l^llva  Machin,  a  renident  of 
Cuba,  criive  l»ii'th  to  four  children.  The  mother  was  inarrie<l  t** 
Augustin  Ramirez*  The  record.s  for  the  years,  ls7H,  lH7s,  18H1,  and 
1H8S  show  that  said  children  w^ere  hiptized  as  the  legitimate  childrerj 
of  stiid  Au|j^ustin  Ituiiirez  and  said  Ti'ofila  I'llva  Mtiriiin,  born  in  law- 
ful wedloi^k.  Said  Uamirez  (the  husband)  is  now  dead,  l>ut  the  datt* 
of  his  death  is  not  set  forth  in  the  papers  submitted. 

It  further  appears  that  some  time  prior  to  xMay  25,  IHltT  (date  not 
appearing  herein),  the  mother  of  said  ehiklren  instituted  legal  proctH-d- 
ings  to  have  ntiid  children  declared  by  the  court  to  he  the  natunil 
children  of  one  August  in  Diaz  llerrera,  a  brother  of  this  applicant. 

On  May  *25,  1S1#7,  the  jmlge  of  San  Antonio  de  los  liafios  entered  a 
deeiee  in  said  proceedings.  A  copy  of  miid  decree  ha.s  not  beeii  tiled 
het^iu. 
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The  application  herein  with  reference  to  said  decree  recites; 

And  which  fnur  mijiors  hj  Jimtf  sentjem-t^  of  the  :15th  of  May,  1897,  «  ♦  •] 
are    *    *    *    (iet-Urecl  to  l:»e  the  children  of  Teofila  TJllva  Machin  and  unknownl 

When  this  appK cation  was  received  by  the  Secretary  it  was  for- 
warded to  Major-General  Wood,  military  governor,  etc.,  *'  for  remark.** 
He  referred  it  to  the  aiidiencia  of  Hahuna  for  report.  From  the 
report  made  by  the  audiencia  the  following  is  tiuoted: 

The  dedaratioii  that  the  children  of  the  Ullva  were  natural  children  of  Duul 
Hrrreni  wa.s  made  hy  final  decree  of  the  judge  of  8an  Antonio  de  loe  Baflod  on  the  | 
25th  of  May,  1897. 

I  accept  the  report  of  the  audiencia  as  correctly  stating  the  finding 
of  fact  contained  in  the  decree  of  May  25,  t8i^7. 

Both  the  applicjition  and  the  report  of  the  audiencia  thereon  declare 
that  Huid  decree  wa^s  tinal. 

In  regard  to  the  proceed ingn  had  b}"  the  judge  of  San  Antonio  de  los  i 
Banos,  the  report  of  the  audiencia  of  Habana  recites; 

All  the  anteeeileiiti?  that  pr^jnipteil  the  alK^ve  resolutions  of  the  jud^  were  I 
reeorded  in  the  caae,  and  in  none  of  these  can  any  nnsrepreseiitation  f>f  the  rulings  b©  j 
notice<L 

I  taice  thiH  to  mean  that  the  proceedings  had  were  due  and  regular. 
No  attack  t8  made  on  the  jurisdiction  of  the  court  which  rendered  the 
deciTc  of  May  25,  18^7, 

1  am  of  the  opinion  that  the  inve.stigjttion  of  the  Secretary  should 
stop  at  this  point.  It  is  true  that  several  actions  have  been  instituted 
in  the  courts  of  Cuba  seeking  to  set  aside  said  dec^ree.  Some  of  said 
actions  were  started  prior  to  the  mihtary  occuj)ation  of  Cuba  by  the 
United  States  and  some  of  them  afterwards.  All  of  them  failed  and 
the  decree  stands.  Being  a  final  decree  in  a  civil  suit  rendered  prior 
to  the  exchange  of  ratitications  of  the  late  treaty  with  Sjwiin,  it  is 
protected  by  the  provisions  of  article  12  of  said  treaty,  which  are  as 
follows: 

Judgments  renderetl  either  in  civil  miita  between  private  individuals^  or  in  crimi- 
nal matters,  befure  the  tlate  mentione<l,  and  witli  respect  to  wljich  there  is  no 
recouree  or  right  of  revipvv  under  the  Spanish  law,  shall  be  deeme<l  to  t>e  final,  and 
shah  be  executed  in  dne  form  hy  competent  authority  in  the  territory  within  which 
i^ucb  indgiuenli^  wliould  l>e  carried  out. 

The  legal  proceedings  instituted  in  regard  to  this  matter  at  various 
times  after  the  decree  of  May  25,  1897,  was  entered,  were  directed 
against  that  decree  or  the  things  rendered  rea  mljifd/rata  hy  that 
decree.  If  the  application  is  considered  as  relating  to  the  judicial  pro- 
ceedings had  after  the  decree  of  May  25, 1897,  or  more  especially  those 
entertained  hy  the  court  after  American  occupation,  and  whetlier  or 
not  such  ijroceedings  were  original,  or  ancilhiry  to  the  first  action,  the 
fat*t  remains  that  said  actions  in  coui't  and  this  proceeding  Ijefore  the 
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secretary  are  each  and  all  asnaiiltj?  upon  a  judgement  of  a  vimri  i-tmvvdvd 
tn  hv  tinal  at  the  date  the  treaty  h(*rame  o|>emtive  i\^  to  the  rights  of 
individufiKs, 

The  purpose  of  this  application  will  be  better  understood  when  it  is 
stated  that  AugUHttn  Diaz  Hern^ru  is  now  dead;  and  that  under  Spanish 
law  natunil  children  are  t*n titled  to  participate  in  the  estnte  of  their 
father  when  nuch  relationship  is  judirially  declared  to  exint.  The 
iipplicant  tiertMn  is  a  hruther  antl  one  tjf  the  heirs  of  the  deceased. 
Having*  faih^d  in  various  suits  ht^fore  the  trilaumls  of  Culm  to  t*xclude 
those  children  from  participating  in  hin  brother's  estate,  he  tilen  this 
applirsititjn. 

The  casual  n*udcr  of  the  application  is  lialde  to  receive  the  impres- 
sion that  this  pro<'eedin|jf  is  on  lR*half  of  the  children  and  intended  to 
relieve  them  from  the  odium  of  illet^itimiuT.  Indeed,  the  opening 
tmra^niph  denounces  the  decision  of  the  court  because  it '*  declared 
that  the  four  minor  children  <^>/* 7//// w//</ brother  *  ♦  *  are  natural 
children.'"'  Tlie  real  [turjxisr'  of  the  applicant  is  disrlosed  by  tlu^  flow- 
ing (wirai^mph  of  lh(*  application,  wherein  he  says: 

Tlie  fal>*e  hert^litary  riglit  of  the  tnmorsi  lK*ing  sanftiaiieil  by  th*^  jmluial  aQthori- 
ties,  »  ♦  ♦  n  fraud  will  1m*  jM:'r|H'tmtwl  with  ri'j^rd  h»  Ihf  |>ru[>erty  *tf  my  brother 
U*  the  prt*jniiiee  of  hh  lejjitHiiatf  Iw'ir^. 

It  will  Ik*  noticed  that  the  applicant  complains  solely  of  the  finding 
made  by  the  court  on  aquestiori  of  f net.  The  presumption  is  in  favor 
of  the  tinding  of  the  (*ourt.  Agsiinst  this  presinnjition  tht*re  is  ]>re- 
sented  ordy  tlie  assertion  *>f  the  defeate<l  liti^^ant  that  the  tijidin^i  is 
erroneous,  which  statenH^nt  is  not  supjxjrted  even  by  the  oath  ui  the 
applicant  However  broad  the  authority  *>f  tlie  S<»(*retnry  may  be  iti 
dealing  with  the  courts  (jf  Cuha,  the  showing  made  herein  is  not 
sutlicient  to  justify  its  t^xercise. 

1  therefore^  report  that  the  appliratlon  should  he  denied. 
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The  Secretary  of  \\^ar  approved  the  vi^Hvs  expi'essed  in  the  forego- 
ing reix^rt,  and  the  |Mi|M'rs  were  returned  indorsed  us  follows: 

War  DKt'AKTMKNT.  Division  of  Inhclar  ApPAtRwt, 

Jum  it,  tfMM). 
Respectfully  retiirm^l  to  the  military  iiovernor  of  Cuba  with  the  irifi^rmHtioii  that 
the  applieafiim  ie  denied. 

By  order  of  the  Stvret4iry  of  War: 

Clarence  R,  Edwakds, 
olefin*/  An^itdtint  Adjuhnxt-i itntrtiL 
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IH  THE  MATTER  OF  THE  APPLICATION  OF  FRANK  H.  0BI8W0LD, 
CHARLES  BIGELOW,  HERBERT  8.  GRI8W0LD,  AND  JOSEPH  J. 
McNALLT  FOR  ARTICLES  OF  INCORPORATION  CREATING  A 
CORPORATION  ITNDER  AND  BT  YIRTTJE  OF  THE  LAWS  OF 
PORTO  RICO.' 

[Submitted  June  14, 1999.    Case  No.  443,  Division  of  Inmilar  Affairs,  War  Department.] 

SYNOPSIS. 

1.  A  corporation  is  a  creature  of  the  law.     In  the  al)8ence  of  a  law  providing  for  its 

incorporation,  a  cori)oration  can  not  l)e  created. 

2.  The  royal  decree  of  Spain  dated  Augnist  16,  1S78,  wa8  the  law  under  which  oor- 

poratiouH  wen*  create<l  in  Porto  Rico  at  the  time  said  inland  was  ceded  to  the 
United  Statew.  Said  decree  does  not  confer  the  right  tcj  incorporate  upon  the 
public  to  be  exerciscHl  by  such  iwrsons  as  desirt^  to  form  a  corporation.  Under 
the  Spanish  monarchy  the  people  possess  only  such  rights  as  are  conferred  upon 
them  by  the  Crown.  The  authority  to  grant  the  right  to  incorporate  was  retained 
by  the  Crown  of  Spain  and  exercisetl  as  a  prerogative.  By  said  decree  such  pre- 
rogative was  delegate<l  to  the  govemors-genenil  of  the  Spanish  dependencies. 

3.  The  Fe«leral  Government  of  the  United  Stati»s  is  not  authorized  by  the  CSonstitu- 

tion  to  acquire  or  exercise  the  prerogatives  of  the  Crown  of  Sp>ain.  A  like  incom- 
petency exists  as  to  the  officers  of  the  United  States  now  in  charge  of  the  civil 
affairs  in  Porto  Rico. 

4.  When  the  Spanish  s<3vereign  withdrew  from  Porto  Kico  and  ceded  the  island  to 

the  UnitcHl  Stat«M?,  siu'h  of  liis  s<.>v(*reign  riglits  iis  wt^rc  not  inimical  to  a  republic 
passed  to  the  sovereign  i)eople(>f  the  Unitcnl  States,  where  they  will  remain  until 
that  Hovert»ign  ilisiM)sc»s  of  tliem  by  expressing  Ut*  will  in  regani  thereto  by  laws 
duly  enacts  1. 

5.  When  Spanish  sovertMgnty  was  withdrawn  fron*  Porto  Rico,  the  Spanish  govemor- 

ginieral,  and  all  othei  ;>rticers  of  the  (^rown  of  Si>ain  whose  authority  consisted  in 
the  exen'ise  of  royal  prerogatives  delegat4^1  to  them,  ceawMl  to  exercise  such 
autliority.  Said  delegated  prerogatives  did  not  i>a.**s  to  the  otiicers  of  the  United 
Stat4»s  now  in  c^liarge  of  the  civil  affairs  of  sai<l  island. 

6.  Saiil  royal  decret^  of  August  KJ,  1S7S,  is  now  inoiK'rative  in  Porto  Rico. 

7.  There  is  no  FiMleral  stjvtnte  of  the  Unit<Ml  States  authorizing  the  formation  of  a 

coriH)ration  with  domicile  in  Porti)  Rico. 

Said  proposed  corporation  is  to  have  a  capitiil  stock  of  $200,000, 
divided  into  2,000  shares  of  5^1 00  each.  Said  corponition  is  to  be 
known  as  the  Porto  Kico  Brewing  Conijmny,  and  to  be  authorized, 
as  stilted  in  its  proposed  articles  of  incorponition,  to  engage  in  the 
business  of — 

Art.  H.  *  *  *  Manufa<^turing  any  and  all  kinds  of  malt  and  spirituous  liquors 
from  grain  and  other  prmhicts,  and  the  utilizing  of  any  and  all  material  that  may  be 
pun*has<Hl  for  the  pur|)o.se  of  manufacturing  said  malt  an<l  spirituous  liquors,  the  man- 
ufacture of  ice,  the  installment  of  an  eleiaric  plant  and  th(»  right  to  manufactare  and 


'If  such  cor|)oration  can  not  l)t»  create<l  under  the  laws  of  Porto  Rico  as  now 
existing,  then  sai<l  applicants  desire  to  iH'come  incor|K)nite<l  as  a  Porto  Ri(!o  corpora- 
tion under  and  by  virtue  of  the  Federal  authority  of  the  I'uiteil  States. 
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profl  11  ro  el ix'tri*^  ftakl,  thtx^tahlishment  an<J  mamU^nanceof  rnW-wtora^'e  warpmoms, 
the  rijjht  tii  piircliUHe  and  tratHi'  iti  folrl-HttinL^f  pnidurti*,  t\iiy  ri^ht  Ut  tratU*  nnil 
traffic  in  all  |inMtiicti4  mi<  h  an  it  lia*i  a  n\*\il  Ui  manufacture^  and  tlir  ri^lit  to  HUKa^*-* 
in  any  lawful  biiitmt'rtM  that  may  be  necepisary  or  incidental  to  the  ext^n-ist!  of  the 
above-mentiontKl  corporate  privilej^a  and  jmrjKJse;  and  when  auch  incidental  buHi- 
nei«  is  conducted  Ivy  the  corpiratitm  it  will  not  he  limited  hy  the  transartitig  rrf  i*ueh 
husineMs  in  a  mert^  incidt^ntal  manner,  tnit  may  otjtain  the  tie^t  n'i^nltH  therefr<irn. 

Akt.  7.  That  said  ImmIv  t'or|wtrate  shtill  have  the  rij^ht  of  jn*r|n.'timl  Kur<'esHion,  a 
e<iinrnon  seiil,  the  right  to  make  by-lawn  ami  n^nlationH  not  inronHiHlent  with  ttie 
lawH  of  the  land,  the  ri^hl  to  wuc  and  be  mieii  by  their  corporate  name  ''  Porto  F^ico 
Brewing  Company,"  and  the  rij^ht  U*  exercise  iti*  corvwrate  privilex^'**  iimier  [frot<?c- 
tton  of  [\j^  charter,  tipon  paying?  all  general  and  nniversid  taxes  and  without  paying 
any  Hpecial  tax  aHs»ej«^Hl  a^in^st  it  *>r  ity  |in>|ierty  by  j^jjecnal  law  nr  ordinance. 

It  wilt  Iw  iiotit'ed  that  theso  appliamts  seek  to  create  a  corponition 
and  at  the  mme  time  endow  naud  <*oi*pomtioTi  with  sx>eeial  rights,  priv- 
iletres,  and  i^xf»mptiniis.  Undf^r  th*^  Spanish  n'triim^  suc^h  Upnefits  wore 
.Hoinetinies  l)OHtow(*<l  upon  fKith  p(*rsons  nnd  corprirntioiis,  hut  they 
were  see u I'ed  by  nepa m te  and  d i itv n * 1 1 1  j ) r t h ■  i : d tir i ss . 

Ainorijjf  other  special  privilet^os  snutrht  to  bi*  seeinvd  f»y  these  pi*o- 
posed  articles  of  ineorjioration  is  one  to  tje  alh>wed  to  eondiiet  the 
business  of  inanufa<*titring  and  selling  ninlt,  spirntitotiH,  and  vinoua 
liquors  *"  witlunit  paying  any  six^eial  tax  assessed  against  it  or  its 
property.'-     (See  art.  7.) 

Eventually  Forto  Kieo  will  lie  suljjeet  t«  intjornal -revenue  laws;  its 
niuniripalities  will  possess  tin?  riofht  in  some  degree  to  impose  mriniri- 
pal  lieense  tax  and  other  regulations  on  the  sale  of  sueh  liqn<u's. 
They  will  also  have  authority  to  pave  the  streets  eonntniet  sanitary 
and  storm-water  sewers,  and  make  *>ther  puhli**  improvements  which 
confer  special  value  and  benetits  on  yai  rti  en  la  r  properties  and  justify 
the  levy  of  special  taxes  on  the  pro|KMty  so  iR^netitetL 

Another  privilege  sought  is  that  ''  its  shareholders  shall  be  liable 
only  for  the  pjir  value  of  their  stock."     (See  art.  H.) 

Ordinarily  stockholders  in  ii  corporation  are  liable  for  the  unpaid 
porticjn  of  the  |>ar  value  id'  thi*  stock  they  own,  and  are  subject  to  an 
ad<litional  lisibility  of  Ino  per  cent  on  said  st*)ck. 

This  Department,  wluK*  tenipoiurily  engaged  in  adniinisti^ring  the 
govermucut  nf  (*ivil  atfuirs  in  I*orto  Ui*-o,  might  not  ti*  cuibarrass  the 
future  iK^rruaiHMit  goverruin*nt  f>f  thi^  island  by  gninting  concessions  of 
this  ehamcter,  if  it  were  aduiitted  that  the  Depaitment  had  the  legal 
right  so  to  do. 

The  pro|K>sed  cnrporaticm  can  not  be  create*!  under  and  by  virtue  of 
the  laws  a^H  they  existed  in  the  ishind  of  Porto  Kico  under  Spanish 
dtimitdoiu  for  the  reason  that  the  office  ami  the  official  upon  whom  the 
Spanish  law  conferred  the  authority  Ut  create  such  coriKjniti<nis  liave 
ceaned  to  |>os.sess  the  right  to  exercise  authority  in  Porto  Rico. 
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Thp  '^  Rocifnktions  for  tho  fornmtion  of  forpnrations  in  tho  coT 
nie.H,'*  (\stiil4isii**cl  hy  roval  dct*rt*c  (»f  the  Crown  uf  8|mitij  dated  Au^^usl 
16,  1878,  provide  m  foUow^s: 

Chaiter  I,  Akt.  2.  Thes^e  rfjrjHirations  slmll  lye  e<Jii8titutt*d  hy  means  of  publi 
iiiKtnjments,  which  iinii*t  Ik*  appnivecli  aa  well  aa  Iheir  regulations,  hy  the  uonipetf  n 
Hiithority  and  in  the  manner  hereafU?r  fftated. 

Thiit  manner  is  set  forth  in  Chapter  II  of  said  reflations,  a  copy  of 
wlikdi  Ls  hereto  attached. 

For  eorponitioiis  of  the  tdianieter  desired  by  these  applicant^^^  said 
law  rei|iiires  that  the  )>ersons  desiring  to  ereate  the  eoriK>nition  tin 
seen  re  thepenniHsion  of  the  |fovenior'|i:en(?nil  to  take  the  initial  steps- 
that  18,  the  ^o%^ernor-^enenil  muHt  authorisie  the  preliminary  under- 
takinjyf  (ehap.  2,  art.  IS),  whieh  undertakiTijf  eonnLst^  of  mx-uring  Hub- 
si^ription  for  at  Uni.st  one-half  of  the  eapita!  .stock.     (Chap,  2,  art.  20.) 
Thin  stock  bein^  HribHcril»ed,  the  subscTiljerH  nieet,  and  by  reused ution 
at^-riM^  to  the  articles  of  incorponition  and  the  bv-hiws.     Thereupon 
the  matter  is  ag-ain  presented  tti  the  t,'overnor-i(eiienil  by  submitting^J 
for  his  apjiroval  the  oriijfinal  of  the  articles  of  incorporation  and  a  eopj^i^H 
of  the  by-laws  and  the  I'esoliition  of  the  nieetin^f  at  which  they  shall ^^ 
have  been  adopted,  and  also  a  sworti  statement  of  the  stock  subscribed* 
(Chap.  2.  artu  20.)     The  governor-|jeneral  then  investi^tes  the  entire 
matter  and  approves  or  disapproves  of  the  proposed  iticorpomtiun. 
(Chap,  2,  art.  21.) 

A  corporation  is  the  creature  of  a  law,     (Hea<l  r.  Pnnndence  InsuH 
ance  Company,  2  Cranch,   IT,  S.,  127.)     In  attcmptin|r   to   create 
cort>o ration  pursuant  to  the  provisions  of  an  existing  law  the  proce^ 
dure  reijuired  by  said  law  must  })e  strictly  adhered  t^>. 

Hy  the  luw  of  the  Spanish  dejjcndcneies  the  ti'iliui\al  vestett  with  the 
power  i>f  granting^  tiu^  right  to  incorjjoiute,  as  desiriHl  herein,  was  the 
governor-general*  Hnder  the  government  now  in  charge  of  *uvil 
affairs  in  Porto  Kico  there  is  no  snch  office  or  ofticiah  i'he  otlirtM-  in 
the  United  States  Army  who  is  now  acting  as  governor  of  saitl  island 
is  an  official  of  the  United  States  and  derives  his  authority  from  this 
G(>vermuent  and  n(Jt  from  tin*  Crown  of  Spiin. 

In    Munfoi'd   r.   Ward  well   (t>  Walk,  423,  435)  the  United  Stat 
Supreme  Court  say: 

3\Iexii'An  rule  came  to  an  crifl  in  that  deimrtment  {California)  on  the  7th  nt  July, 
tH4H,  when  tlie  jafovernment  tif  thi^  yamu  iJiii*sj*Hl  inti*  the  i-ontrol  of  nur  military 
autJjorities.     Munici|ja1  authority  alsci  was  exewiaed  fur  a  time  by  Hul>rjnJinaie  ♦*tti- 
t'LTH  aej>i»inted  hy  unr  miliUiry  rc>iriiijatuler{*.     8nrh  I'omniandtT  wa**  tyilltNl  military 
j^overnor,  am!  fi>r  a  timn  he  ilaimt/d  to  I'XiTdsi.^  the  sivme  Hvil  jwiweras  that  pre- 
vioiL^ly  vuHted  tn  the  Mexican  ^nvcrmir  of  the  dcpartmeiit*    By  virtue  of  that  t^uppt] 
aiitlinrily  *ien,  S,  N.  Kearney^  Marrli  in,  ]H47taj^  tnilitary  |fHivt*nn»r  of  tht^  ternt*»n 
granted  to  th**  town  f>f  San  Franoisi-*!  all  tlu*  riirht,  title,  ami  iiilereiHt  <»!  thi^  Unite 
Statt^y  to  tJie  lM*jU'h  ami  water  lots  ini  ttje  t^ist  front  of  the  town  inehnh^l  l»etw 
eertaiii  ile8enlH?<|  point*i,  t-XLvjitin^f  Hn<  li   lot.*^  a"*  mi^'ht   Im*  Ht*hTteil  for  Uoveminent 
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nue.  »  «  ♦  But  t hi*  jhi wer  to  ^raiit  lainJ^  or  ronlirrn  ((ilet*waK  m-ver  v«<te<l  in 
our  itiilitAry  j^>vi^rnnrs,  aud  it  follows  as  a  TiewAsary  roUMfqiienct*  that  tlii*  ^mnt,  ii» 
originally  niaclt\  was  void  and  of  no  t»ffect.     Nf>tliiii^  jiiussf*!  h*  tlii^  town  l>y  the 

The  power  to  griiiit  the  light  to  ineurponite  or  to  ereutx?  a  corpom- 
tioo  was  never  vo.sted  in  our  iiiilUiiry  governors.  The  powern  of  the 
pre.'^ent  governor  of  TiH-tn  Kieo  are  further  limited  by  the  fart  that 
since  iKnice  is  dee  lured  he  no  longer  exercises  the  rights  of  a  Ijelliger- 
ertt  in  actual  war. 

To  detinitely  determine  the  exact  law  of  many  suhjects  in  Porto  Rico 
under  Sjmnish  >overeignty  will  rei[tiire  extensive  review  and  conqmr- 
ii4on  of  the  royal  decrees  promulgated  for  Maid  isUmd.  When  this 
Department  is  called  upon  to  enforce  a  Spanish  law  in  P^utti  Rico,  the 
first  question  is.  What  are  the  provisions  of  .said  lavv^  That  Ijciog 
determined,  the  next  inquiry  is,  Are^uch  proviHions  in  hurmony  with 
the  theory  and  charsicter  of  the  United  States  (rovernment^  If  found 
to  \hi  inimical  U*  our  form  of  government,  either  in  the  spirit  of  the 
law  or  the  instrument's  by  which  the  law  tt^  carried  into  effect^  this 
r>e|)artnient  declines  to  enforce  said  law  for  the  purpose  of  crrating 
rights  not  theretofore  in  existence.  Whetht^r  the  existing  government 
in  Forto  Rico  i*^  considered  a  military  or  a  civil  government,  the  result 
isthi^same.  Either  is  an  instrument  of  the  l*nitod  States  and  must  he 
ntilized  in  tu'cord  with  the  home  iiovernment  or  sovereignty  upon 
which  it  depends. 

Under  the  Spanisli  monarcliy  the  pecjpie  t-xercise  only  syrh  riglit,s 
as  the  (lOviMument  confers  [\\Kn\  them.  Under  the  Rejiulilit-  of  the 
United  States  the  Government  exereisas  only  such  rigtitsas  the  peo|>le 
confer  upon  it.  When  Porto  Rico  was  cinii'd  to  the  Urnted  Statics  our 
Federal  tiovcrmnent  did  not  succeed  to  the  |>rerogatives  over  .said 
islatid  inherent  in  the  Crow^n  of  Spain  unck^r  the  monan4iy.  Our 
Fcdend  (iuvernment  has  never  been  authorized  to  rei-eivc  or  irt  any 
way  secure  said  prerogati\^es  hy  tiiinsfer  from  a  monandi  or  other- 
wise, and  much  less  is  it  authorized  to  exorcise  such  prerogiitives. 
FollanlV  Lessee  /•.  Hagan  (3  How,,  U.  S.  (2),  L^l^,  liH5): 

Since  our  Government  (*an  not  exercise  such  prerogati\es,  it  follows 
that  our  Government's  officei>  can  not  exercise  them.  Take  thi*  matter 
of  creating  a  corporation  in  a  Spanish  dept*ndency  as  an  example.  The 
power  to  confer  the  right  is  vested  in  the  Cr<nvn  of  Spain.  The  exercise 
of  that  [>i  iwe  r  is  a  prei"ogative  of  the  Grown.  The  royal  dtvree  of  Atigust 
lt>,  ISTS.  simply  thdegates  this  exercise  of  powi'r,  or  prerogative,  to 
the  governors-general  of  the  several  (iependencies,  and  provides  the 
manner  of  applying  to  said  officers  for  the  exercise  of  that  prerogative 
by  tlicm.  The  grant  ijf  power  is  ttj  tlie  (fjffr*'/\  not  to  the  j>ersons 
applying  for  the  incort>oratit>n.  The  officer  may  grant  the  privilege 
or  not,  as  he  sees  tit.     The  applicants  do  not  jxjssess  the  rti/fU  to  incut:- 
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poi'ato,  intv  to  tjike  the  pi'eliiitinurv  stepK  tlioi-ot^j,  miti!  it  U  ^ivcn  to 
thorn  ]yy  the  t^ovenior-treiieral  It  i-an  not  Jm?  adniitted  thnt  this  jirc- 
rogritivi^  passed  to  the  (jftieer  of  the  United  States  who  is  now  acting 
m  the  f^^overnor  of  said  i.sland.  He  in  not  the  delegate  of  the  Crown 
of  Spain* 

This  applietition  doen  not  call  for  the  exercise  of  a  right  conferred       - 
upon  the  |>e<>ple,  or  nnch  |wrson8  as  desire  to  furni  a  cor|Kjmtii>n.     It  ^H 
calls  for  the  exer(*ise  of  a  power  heretofore  i>os,sessed   hj  the  Crown  ^* 
of  Spain  and  fiy  the  Crow^n  deh-guted  to  a  Crown  (jiticer.     When  the 
sovereignty  nf  Spain  withdrew^  from  the  ishuid,  the  royal  decree  of 
August  Ui,  187S,  became  nnll  and  void.     Therefore  there  is  no  ex i.stinif 
law  in  Porto  Hi  CO  innicr  whiili  a  corporuti<*n  may  he  orgiinized.      Per- 
sons desiring  to  conduct  hnsiness  in  said  island  hy  nayins  of  a  corpora- 
tion mast  tirganize  sutdi  coriMH'ation  elsewhere. 

It  ai>ix'ars  from  the  docmncnts  lilcd  herein  tlmt  this  application  has 
Ijcen  prasent^^d  to  tiie  council  of  secrctjiries  for  the  Dc^jartmciit  of 
Porto  Rico,  and  that  hody  has  given  itM  consent  to  the  incor|>onitioti 
under  the  articles  of  ini-orpo ration  pi'ojjoscd.  The  saiiK»  want  of 
authority  in  the  council  of  secretaries  and  the  a)>senee  of  a  law  under 
which  to  proceed,  prevent  that  }»ody  from  giving  legal  tdTeet  to  the  ai't 
of  incorporation,  as  prevent  the  military  goverutjr  iind  this  Department. 

It  therefore  appears  that  applicant's  can  not  form  a  cor]xn"ation  of 
the  kind  and  chanu^ter  set  forth  in  their  application  under  the  existing 
laws  of  Porto  Kico* 

The  suggestion  tliat  said  applicants  desire  to  form  a  coriK»ration  in 
Porto  Rico  under  somi?  general  law  of  the  United  States  laHHl  not  he 
discttssed.  There  are  nf>  Fcnleral  laws  of  the  United  States  under 
w^hich  such  a  corporation  ciadd  he  formcil,  were  it  admitted  that  said 
laws,  if  (*xi.sting,  would  l»e  in  force  in  Porto  Rico. 

As  at  present  advised,  this  Department  considers  said  royal  decree 
of  August  1*J,  ISTM,  as  l>eing  the  law  of  incoqmnition  in  Porto  Rico 
at  the  date  of  cesNion  to  the  United  States,  if  the  ])rovisions  of  that 
law  have  l>een  rui»ditied  so  as  to  confer  the  ix)wer  to  grant  incorponi- 
tion  uix)n  some  otlicer  or  Inxly  which  did  not  become  functus  i^Jfieia 
upon  the  withdniwal  of  Sfisinish  sovereignty,  a  different  question  would 
l>e  presented. 

Many  persons  seem  to  entertain  the  helief  that  special  rights,  privi- 
leges, and  exem[>tions  in  the  territory  cede<l  hy  Spain  to  the  United 
States  may  he  conferred  liy  this  Dei>artnient,  or  hy  the  various  officers 
now  in  idiarge  of  civil  affairs  in  ?<aid  territory,  hy  the  exercise  of  mere 
volition  on  the  part  of  said  otfii-ers  or  Iry  arbitrary  exercise  of  power. 

This  mis<;onceptioii  seems  to  be  foimded  on  the  widespread,  hut  not 
propt*rly  understof»d,  idea  that  said  territory  in  conijuered  territory 
arul  that  the  will  of  the  conf[ueror  is  the  law  of  the  conquered. 
Without  stopping  to  dii^cu^ss  the  Umitatiousi  aud  moditicationd  of  this 
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(l<K'triii«^  i  ft  I  posed  by  nieMlorn  ciistoiii,  att<>ntion  is  clin'rU'd  t4>  tho  faet 
t hut  tin*  runqueror  in  tills  instunre  is  the  sovt^rei^n  proplr  of  the  Ignited 
Statos.  Thiit  sovt>ivij^n  inukes  known  its  will  \n'  liiws  duly  i^niu'ted  by 
the  legislative  linuirh  of  it^  Govt'rniiieTit,  thoreforn  it  is  that  onrfiov- 
erniin'Tit  is  ouv  of  hiws.  I'ho  military  ottirors  of  our  GovornnuMit  ui'e 
authorized  tu  art  in  military  affairs  iu  ttnu*  of  war  upon  thi^r  own 
judgment  and  tliscrt^tion,  siibjcM't  iu  the  cuutrol  of  the  superior  author- 
it  ie8.  Their  sovereii^'ti  deeuis  that  essential  to  the  proper  couduil  of  a 
war.  But  as  re<fards  Porti»  Kieo,  the  war  is  over.  Its  piirjKise.s  have 
been  aeeomplished,  the  treaty  duly  exehanged,  and  peaee  do(4ared, 
the  Uniti'd  States  luilitary  officers  in  Porto  \i\ro  are  no  lon^fer  enjifaii;ed 
in  the  eonduet  of  a  war.  They  are  now  en^ij^ri^d  in  the  {X'acefid  pur- 
suit of  eonduet ing  the  atTairs  of  a  eivil  ^anernment  in  time  ui  peace. 
Tlie  rule  for  their  aetions  luust  be  found  in  the  laws — Spanish  laws, 
if  they  are  in  foree  and  elTeet  in  the  territory;  United  States  laws,  if 
they  are  in  foree  therein— and  sueh  rules,  reticulations,  orders,  and 
instnietions  as  their  home  Government  is  authorized  to  make,  either 
by  virtue  of  it^s  laws  and  prinei|>les  of  ^'overunient  or  hy  the  ^'eneml 
law  of  nations. 

By  none  of  tliese  is  the  auth<u'ity  ^^iven  to  the  President,  as  Com- 
mander in  Chief  of  the  military  forees  of  the  United  States,  to  create 
menruntile  eorpomtioiis  in  Porto  liieo. 


The  tinal  action  of  the  War  nepartmcnt  on  this  applicatiou  wii8  as 
£*et  forth  in  the  follow  in j^  letter: 

WaH   DKPAfiTMKNT, 

StR:  Refemnir  t*um  npplir'ntioti  nift*le  Febniary  I  hv  Mwsrw.  Frank  XL  Ori8w*ild 
ami  others  Ui  iiiriiqwimte  ihv  '*IV*rto  Kicn  Bn-winj:  tViiiijuniy/'  in  i\w  if^land  af 
l\irUi  Kifo^  I  iKiw  have  tlie  hrnior  t<»  irifftnn  ymiUiat  thert-  exiets  in  the  War  iH-jmrt- 
riicMt  iif>  authority  forgrantifig  Uie  forinatiua  of  t»ach  a i!orpt>raticin  with  a  dornirilc  in 

Porto  Kirn, 

1  U^^^  t(i  inrli*,*^*'  htTPwitfi  ii  HylliihiiMof  t\w  o|jrrii*i»nif  tlir  law  *ifrji^^r  of  tlu*  Divinioa 
of  t\i«tuins  iiml  Insular  Affairs  ujwn  thi«  imbject. 

Very  n?**fK^ct f u  1 1  y ,  *  ^ .  1 K  M  k  t  k  i  ,e.j  o  n  n  , 

Afiiftg  Styrdttnt  t^f  IV^tr. 
Mr*  Jt.wKpn  J.  McNally, 


IH  THE  MATTEE  OF  THE  APPLICATION  OP  EAMOH  VALBM  FOE 
A  ElVOCABLE  LICENSE  TO  OCCUPY  ANB  UTILIZE  THE  WATIE 
POWEE  OF  LA  PLATA  EIVEE  IN  THE  DISTEICT  OF  COMEKIO, 
PORTO  EICO, 

[Biit)mat(3(1  Aumuit  14, 1«99.    Pwse  Nf>.  5H;t.  OlviMiftti  itf  Insular  Affnira,  Wiir  Depftrlment] 

The  applii'unt  heroin,  Ramon  VaMez,  instituted  proceerlintjs,  while 
Port**  Hii  (I  was  nnder  S|t3inish  doniiniorj,  tn  secure  a  perniant*nt  fran- 
chine  f.)i'  the  use  of  the  water  [X)Wer  at  CoimM'io  Fulls,  in  La  Vhiin  River, 
Portx>  Rico.     Said  proceiMlin^s  were  in   pur^uaucv   <ii  \tx\sK'\k>ssK^^  '<>V 
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lUh  law  nt  thjit  time  in  forrc*  in  thut  Imnilitv.  but  \\tu\  i\ui  pro-] 
greWKMi  siilHriiHitly  !«»  t*uiif*»r  ii  |H^rfrrl  Jiljr  tir  «'fHTrplt't*'<l  fniiH'hiNe 
on  Valdeas  at  tho  tiiiir  Porto  liieo  Witn  redocl  to  the  ITnited  State^i, 
Valdpz  Mp|)li</d  tci  tln»  tfovt^nuinMit  now  in  i  hiifyp  tif  th**  4'i\  il  affainH  of 
I'inln  kico,  fur  nMoj/nitiiHi  urid  i<intinimtii>u  of  tiin  rij^ht^s  riTatort  hy 
mid  pr«H'i*fHiiiigs.  The  MppHrution  was  forwardi^l  to  this  Department 
by  Major-Cienpral  Henrv*  indorsed: 

Thiii^applii'ant  tia*«c*otitpiie€l  with  ull  tbt'  n'<)nirt*mf>ht^uf  the  law  here.  It  is*  ne<*iini- 
tn<?mU*«l  that  hi«  *;t>ni'i^oh  [«•  ^ri*Hntt*il  in  »rr« »ri In n«*i'  witli  law,  with  Htrirt  iiifiilit  10110 
that  Ik*  f^hall  In^jfiii  iind  n»rrivleti'  thi*  work  witliwit  ^leliiy. 

It  ap|)e4irs  by  the  report>^  of  Maj.  A.  1*.  SharjH%  uetini^  jiul^- 
advu<^ili\  F.  L.  Hitis,  direetor  i>f  publi*-  work^,  hihI  F,  dt4  Valle  Atit#».s, 
seeretarv  of  the  interior  fur  Torto  Hii'n,  that  ;ill  tlie  r(*i] uiretiient,H  of 
the  Spani^ll  law  have  Immmi  t'oniplied  with  in  >*aid  mutter,  und  that  no 
leffal  right>i  of  private  jM^rsonn  wotdd  l>e  violat4?d  if  the  exen/Iweof  the 
etjni-essitjn  were  |»errnitted. 

It  also  appears  that  Valdez  i»wned  or  had  least»d  tite  land  eonstitiit> 
iiijr  the  hnnkH  on  i'itlier  wide  of  the  river  at  this  point. 

The  view  taken  by  the  Division  of  t'listomsund  Insular  Affairs  of  this 
Di'partnient  was  that  ina-tnnu^h  as  the  hvih  nf  streams  in  Spanish  terri> 
lory  belonged  to  the  Crown,  and  the  Cn>wn  <ir  pulilie  property  in 
Porto  Ririi  had  been  transferred  to  the  I'nited  States,  it  followed  that 
if  the  desired  portiorj  of  the  Plata  River  bed  iteltin^ed  ti>  the  public 
domain  of  S|xiin  at  I  he  tiim*  i>f  the  tninsfer  by  treaty,  the  i-oneession 
eonid  not  be  ^'•ninted  l^y  this  Department*  but  this  Division  i-onsidered 
that  ttie  tiUntj  of  ssiid  applieation,  piirsuarit  to  existing'  law,  se|^ re ^;fat4»d 
the  [Kjint  in  the  river  bed  eovered  by  the  ajiplii^atioa  and  creat'od  a 
|>riipei*ty  ri^dit  tlu^reto,  in  Vahh*z,  whi<'h  the  Tnited  States  is  U^nnd 
to  respeet.     {Bryan  r,  Kennett,  113  l\  S.,  l7iL  P»2.) 

Ke^rdin^  the  title  secured  by  the  Uiutrd  States  U^  puhlie  lands  in 
California  l*y  the  eession  from  Mexico,  tlie  Cnited  States  Supreme 
Court  say; 

ll  tiir^k  the  laiiilM  *«nh|ii-t  In  till  ilie  (H)iiitat»le  n^rhl»  nf  private  pmpi»rty  thi^rpln^ 
which  exij't4*<I  iit  the  liinc  nf  the   traiinfcr     (Marine,  wliether  K^r«Miri<li*4t   itfinu  an 
hifhrifite  or  a  |>erfect4.ii  title,  were  hi  Jic  «s«'crtaiiie*l  und  adccjuatcly  |trnr4*rUHr     (Xew- 
hall  r.  ^Hnifer,  1*2  U.  a,  764. ) 

Conceivinir  thi*  ruh^  to  he  the  sume  in  the  instance  of  lV>rto  liieo, 
the  Insular  t)ivision  eonsiilered  it  prtijier  lo  purine  a  etnirse  in  har- 
mony with  the  ruk>  hiid  down  by  Halleek's  ]nti*rnational  I^aw: 

Ami  aH  the  la^  of  nutiiiiiH  hw\   the  u^ay^e  of  (ho  civirtxed  worlit  impose  ii|Nfii  the 
new  wivenuj^Jty  the  duty  to  iiiaintain  and  pr<it4*ct  the  pmperty  of  thi»  tVLiaqm^rtMl 
inhnhttantfi,  it  ift  Wnind  h»  take  Ihe  niH'e»«<ary  Ht4^p  te  eU.tthe>  evjnitirf*  with  a  Icieal 
title,  m*  as  tn  \muyi  them  within  the  cvnyn.*  uf  le^at  reiMt^lies  tin*ier  itN  uwn  laws.  , 
•    •     *     A  delay  Ui  applying'  yiich  reiniMlii't^  ii^  nffni  c<jiiivuh-iit  tti  4t  iletiiat  nf  Jq 
litv  or  ji  i'finftseaticin  uf  private  pru|>erly,  an<l  ih  tht*returt*  a  breach  <tt  pittiUc  laar  1 
a  violation  u(  luttiumil  i^iUi.     (3d  ed.,  t;hap.  34,  «ec^  26.) 
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This  Di*i>urhncnt  considered  that  Valdez  had  artt*d  in  ^^m»d  faitli  in 
this  iiiiitter,  and  had  properly  proeeedod  to  an|uire  this  frsuiehise  pur- 
suant to  the  provisions  of  thi*  Spanish  law,  afid  that  such  proreedlrj^s 
were  of  forct^  and  effeet  up  to  the  time  the  sovereignty  of  Spain  and 
the  |>uhlie  propt^rty  in  Porto  Kiev*  w^ere  t*eded  to  the  United  States. 
(Ha!leek\s  Int,  Law,  ;^d  ed.,  ehap,  HH,  sees,  iiH,  24,  and  :io.) 

The  United  States  Supreme  Comt  say: 

In  harmony  with  the  riilet<  on  internatioiiiil  law,  a*?  well  as  witfj  the  temij?  of  the 
ln*atit-'^  *if  ("C'^Kion,  tluM^han^fi^  of  Hovemi^ntv' .«honl<l  work  ini  change  in  rt'j^pt'c't  to 
njj:]it>*  and  titles-  thai  which  wa-^^yiKwi  before  shonld  fw^  ^toti  after;  that  whui^  the 
law  woiiUi  enforce  before  tihoukl  Ix^  enfordbie  after  tlie  ceBsion,  (Ely's  Adminis- 
trator I.  UniU^l  Htata?,  171  U.  8..  220,  22.1.) 

The  expres^sion  '*  rights  and  titles'*  was  understood  to  mean  equita- 
ble rights  as  well  as  legal  titles. 

The  appUeation  was  referred  to  the  honorable  Attorney -Goneml, 
who  decided  adversely,  holding  that — 

If  in  the  jfrantin^  uf  a  rii^ht  or  jirivile^e  the  w^iveres^n  haff  retained  an  i  of  a  of 
authority  which  may  affect  ita  nntRinnn«4c<l  exeniw  antl  enjoyment,  the  right  is 
not  of  the  nature  of  an  aljw^hite  one,  btit  wludly  of  an  inchoate  aiid  iirijH^rfet't  quality. 
As  tc»  inchitatt*,  inq>erfect,  incomplete,  and  e<|uit*ible  ri^ihte  the  Huirwnling  Hovert%ii 
in  the  al>H<^»hite  dictatftr.  They  can  not  l>e  exercise*!  ajjainst  hi>i  povereignty^  hut  only 
by  luH  grat^e,  and  it.s  atTirniativeexeri'ise  m  necessary  to  the  validity  of  the  concession. 
<8ee  letter  of  July  27,  IHW,  22  Op.  54».) 

Accepting  the  Attorney -Cienerars  deterniiTaition  as  conclusive,  it 
appears  that  the  United  States  is  the  prcjprietor  of  the  bed  of  the  Plata 
River  at  this  point,  free  and  (dear  of  incumbranee,  as  to  Valdez,  since 
the  rights  he  asserts  can  only  be  exercised  by  the  grace  of  the  new 
sovereign. 

Thcreup<»n  Valdez  applies  to  this  Department  for  a  revocable  licence 
|x>r!Tiitting  him  to  utilize  said  water  for  the  purix*se  of  operating  a 
plant  for  {>roditcing  electrical  power. 

The  tntn^fcr  of  title  from  Spiiin  to  the  United  States  is  complete. 
Such  title  as  Spain  possessed  and  could  convey  to  a  reptihlic  is  now 
vested  in  the  United  States.  The  property  of  the  Uitited  States  in 
Porto  Rico  is  in  the  custody  and  charge  of  the  War  Department. 

In  letter  to  the  Secretary  of  War  dated  July  2i\^  IBtlH,  in  re  applica- 
tion of  Frederick  W,  Weeks  for  pennission  to  construct  and  maintain 
a  wharf  cju  the  submerged  soil  and  in   the  harbor  watei's  at  Ponce, 
Port(j  Rico,  the  Attorney -General  determined  that  the  Secretary  of 
War  has  authority  to  grant  a  revocable  license  to  make  teni|xirary  use 
of  portions  of  the  public  domain  in  Porto  Ri*'o,  limiting  the  time  the 
license  continues  in  effect  to  '"the  period  of  military  ot^cupation  ■'  of 
^B     Porto  Rico*     The  Attorney-General  advises  (as  a  mattc^r  of  policy) 
^1     ^^ that  no  license     *     *     *     should  be  granted  except  to  soiuc  pery on 
^H     owning  the  abutting  lands,*'  etc.     {22  Op.  545-54t).) 
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S])aiiish  Ijiw  iit  tliat  time 


that   IfMmlily,  but  had  not  prch* 


jfwssvd  sufKririitly  to  rotifiT  ii  pi'rtVrt  tilh'  or  roniph^tod  fninrhisc 
on  Valdez  at  the  tiiiie  Porto  Kic*o  was  cedtHl  to  the  United  Stat-en, 
Valdoz  applied  to  the  ^'overnnieiit  now  in  ehar^c  of  the  eivil  urt'airB  of 
Porto  Riro^  for  iveot^^iiition  and  eontirniiition  of  his  ri|fhts  rrc^ated  by 
said  proeeedin^''s.  The  appHeation  wti,^  forwarded  to  this  Deimrtment 
}  ty  M  a j o r- <  1  e  n e ni  I  H e n  ry ,  i  n do rsed : 

This  aj»plir4*nt  ha^rouipliiHl  willi  all  tlie  iH<|niriiiieiit,H*if  thr  law  ber\\  It  is  recor 
(iiejulei!  tlial  h'lH  I'tmvitmim  1h*  ji:raut4?fl  hi  a*M'nniaiue  witti  law,  wUhFtri(*t  rondition 
Ih:t1  lit'  Hhall  iM-jiriii  and  eomplett^  the  wi^rk  whliout  >lelay. 

It   aijpears  \iy    the  reports  of   jVIaj.   A,  C   Sharpe,  aeting  judge 
advorate,  F.  L.  Hills,  director  of  puldie  workn,  arnl  F.  del  Valle  AtttPvS, 
seeretary  of  tin^  interior  for  Porto  Kieo,  that  all  the  ret|uireoients  of 
the  Spanish  law  have  Imh'Tj  i*oniplied  with  in  said  tnatter,  and   tlnit  no^ 
legal  right.s  of  private*  persons  would  be  violated  if  the  cxereiBe  of  th^ 
eoneession  were  permitted. 

It  alst>  appears  that  Valdex  4Aviied  or  had  leitned  the  land  *-onstitut-^ 
ing  the  banks  an  either  side  of  the  river  at  this  point. 

The  view  taken  by  the  I^i  vision  of  Customs  and  [nsnlar  Affairs  of  this* 
Department  wa,s  that  inasinueh  as  the  beds  of  streams  in  Spanish  terri- 
tory belonged  to  the  Crown,  and  the  Oown  or  publie  property  in 
P01I0  Rieo  had  l»eet»  transferrecl  tcj  the  United  States,  it  followed  that 
if  I  lie  desired  portion  oi  the  I'lata  Rivei*  bed  belong^n!  to  thr*  [niblic 
domain  of  Spain  at  the  time  of  the  tmnsfer  f»y  treaty,  th*^  e<mce88iui 
(*onld  not  lie  jx^'i^^'ded  by  this  Department^  but  tlils  Division  eonsidero* 
that  till*  tiling  of  sai<l  applieation,  pnrsnant  to  i\\isti ng  law,  segregate* 
the  p^int  in  the  river  bed  covered  by  the  aj»plieation  and  created 
property  right  thereto,  in  Valdez,  wliich  the  Cnited  States  is  t>outi^ 
to  respei't,     (Bryan  e.  Kennett,  li:^  IT.  S.,  l7l*,  lt+2,) 

Regarding  the  title  secured  hy  the  United  Stattes  to  public  hintis  ii 
California  tiy  the  cession   from  Mexico,  the  United  States  Supreme" 
Court  say: 

It  tiKik  Ih**  laiidH  Mihjt'rt  ttt  all  the  iM[uhahlii  riifhlft  «»f  private  property  Iherei] 
whirh  existed   at  the  time  of  the  Iraunfer.     i'lairui^,  whether  jrrrmnrte*!   iipcm  an 
inehoatc  or  a  i»«rfet.'tetl  title,  wvn?  Ui  l»e  ii»eertaine*J  and  adrtpiately  prote^-tetl.    (New- 
hall  V.  Hanger,  92  U.  8.,  764,) 

C^jnceiving  the  nde  to  Ije  the  same  in  the  instance  of  Porto  Rico, 
the  Insular  Division  considered  it  proper  to  |hu"suc  a  course  in  bar-, 
mony  with  the  rule  laid  down  by  Halieek's  International  Lhw: 

Ami  iu«*  the  Isiw  of  niiti<»nH  urifl  the  urai^e  of  the  dvili/.ed  world  iiuiKj^sc  nixui  the 
arw  Hovert*ijfnty  the  duty  t*i  Miaiiit^in  and  t»^ot*>et  the  e''f'f»erty  of  the  eomeiertHi 
inhahjtanlH,  it  is  hound  to  take  the  aeeei*t«4iry  ste|w*  to  ejothe  t*t|intii*fl  with  a  l^al 
title,  *tf»  as  to  hriag  them  within  the  fiaqt^  of  U*giil  nnnedit^  umler  its  own  laws 
*  *  *  A  delay  IH  applying  midi  rerne^lieH  i*«  iifteri  eqnivalent  to  a  denial  of  ju 
tire  or  a  confiscation  «if  [private  jiroperty,  and  if  therefore  a  hauieh  of  ptiblic  law  anci 
a  violation  uf  national  faith.      [3*1  ed.,  chap,  34,  see,  26.) 
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Thin  Department  considered  that  Valdez  had  acted  in  good  faith  in 
this  unitter,  and  had  pro[H^rly  prm^ecdifl  to  ac^ttiirc  this  franchise  pur- 
.siiant  to  the  provisions  of  the  8[mni&;h  law,  anil  that  such  proceedint^.s 
were  of  force  and  etfect  up  to  the  time  the  sovereignty  of  Spain  and 
the  piihlic  property  in  Porto  Rico  were  ceded  to  the  United  States. 
(Halleck'y  Int.  Ln\\\  Hd  ed,,  chap.  38,  sec.-*.  23,  M^  and  25.) 

The  United  States  Supreme  C^ourt  8aj: 

III  bttniioiiy  with  the  nile«  on  hit-erriational  law^  as  well  aa  witli  the  tenuis  of  the 
trtiatieH  of  ce*ifm,  the  chan^jo  of  «<ivenMgfity  nliotilcl  work  no  change  in  ri'*i[)ec't.  lo 
rij^htrtand  titlen;  that  wtiich  waH  g^Kxl  liefore  should  he  jeooil  after;  that  whirh  the 
law  would  enforee  l>eff>re  should  \ye  enforcnbli^  after  tlie  cession*  (Ely's  Adnimis- 
tnitor  r.  Vmted  Stat**,  171  U.  H.,  221),  223,) 

The  expres*»ion  **  rights  and  titles ''  was  understood  to  mean  equita- 
ble righti^  na  w^ell  a.s  legal  tith}s. 

The  applitnition  was  refcr!\*d  to  the  honomble  Attorney-Geneml, 
who  decided  adversely,  holding  that^ 

If  in  the  puntinii  of  n  ritiht  or  privilege  the  mivereijm  ha#f  retained  an  iota  of 
aiithimty  which  may  aKeef  Its  nntranitnele*!  exeMse  an<l  enjoyment,  the  right  is 
nnt  of  tiie  nature  of  an  alwolnte  *"Im%  imt  wholly  c»f  an  im  hoale  ami  irTif»erfect  quality. 
Ah  U}  inchoate^  inn>erfect.  int'ttuipiete,  and  (M[uitiilile  rijj;ht>«  the  HueeeiHiing  sovereign 
is  the  aiiHolute  dictator.  They  ran  not  \k*  exeri'iHi*<l  against  hin  «overei>?Tityj  but  only 
hy  his  gmi-e,  and  it«  affirmative  exercise  ia  neceewary  to  the  validity  of  the  cf)nci*8Pioii. 
(See  letter  of  July  27,  181*1*,  22  Op.  549.) 

Aoceptinf]^  the  Attorney -tlenerars  detenu i nation  as  conclusive,  it 
appears  that  the  United  States  is  the  propriet*>r  of  the  bed  of  the  Plata 
River  at  this  j>oint,  fn^^  and  vUmv  of  ineunibrtuice,  as  to  Valdez,  since 
the  rights  he  asserts  ean  only  be  exercised  by  the  grace  of  the  new 
Hovereig'n, 

Therenpon  Valdez  applies  to  this  Department  for  a  revoeable  license 
|KM*initting  liim  to  utilize  said  water  for  the  purpose  of  openiting  a 
plant  for  producing;  eleetrical  power. 

The  transfer  of  title  from  Spain  to  the  United  States  is  complete. 
Sueh  title  as  Si>ain  possessed  and  could  convey  to  a  republic  is  now 
vested  in  the  United  States.  The  property  of  the  United  States  in 
Porto  Rico  is  in  the  custody  and  charge  of  the  War  Departiuent. 

In  letter  to  the  Secretaiy  of  War  dated  July  2*:>,  18119,  in  re  applii*a- 
tion  of  BVederiek  W.  Weeks  for  permission  to  construct  and  maintain 
a  wharf  on  the  submerged  soil  and  in  the  harbor  waters  at  Ponce, 
Porto  Rico,  the  Attorney -Gencnil  determined  that  the  Secretary  of 
War  has  authority  to  grant  a  revocable  license  to  make  temporary  use 
of  portions  of  the  pulilic  domain  in  Porto  Rieo,  limiting  the  time  the 
lie<*nse  continues  in  elfect  to  ''the  j>eriod  of  niilitar}^  occupation"  of 
Porto  Rico.  The  Attorney-Cieneral  advises  (as  a  matter  of  poli(*y) 
^'that  no  license  *  *  ♦  should  be  gnin ted  except  to  iaoine  penjon 
owning  the  abutting  lands,"  etc.     (22  Op.  545-54t>.) 
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Valdez  owns  the  land  <'otjstTtiitinfr  **Tir  hank  (if  the  rivor  at  the  point 
wIk'I'**  siiiil  water  |kiw*»1'  in  Itif-attnl,  ami  has  Heriired  the  ji88ent  of  tiie 
proprietor  of  the  other  hank  to  his  iii*e  of  said  water  power  in  the  way 
eonteiii|)lated  in  this  a[)plieatiiHi  and  the  eoustrni'tion  within  the  ^luiikd 
of  said  river  of  snrh  sti'Ui'tuies  ii^i  may  h(?  n«M*ossary  for  sm-h  use 

The  differenre  fn'tween  the  lieense  desirtMl  herein  and  that  dete; 
mined  iu  1m*  {K'niiissibh^  in  the  Weeks  ease  is  that  the  Weeks  appit 
ration  was  Un*  rit^lits  in  and  to  soil  ]n*neath  niivipihle  waters,  while 
this  ap|>li ration  seeks  to  seeiire  rights  in  and  to  soil  l>eooath  waten* 
not  navigaI>U\ 

The  nmrsr  or  i>oliey  pursued  hy  Conjfi'ess  wi  to  8oil  submerg-ed  by 
non-navii^niltle  waters  in  territory  a<"qnired  from  foreijPfn  nations,  differs 
from  that  adopteil  a.s  to  soil  suhnieriiced  hy  navigable  waters.  For 
many  years  it  was  maintained  tliat  the  United  States  held  the  land 
submei'ged  hy  navigable  waters  in  trust  for  the  future  States  which 
should  bp  pret^ted  in  tln^  territory*  an<l  that  Congress  eould  not  di 
ptise  tjf  sairl  land.  The  linal  word  of  the  Supreme  Court  in  that  itial 
ter  is  found  in  Shively  f\  Rowllty  {lfj2  U,  S.,  1,  58),  wherein  the  court, 
after  an  exhaustive  review  of  the  ^tuestioiis  itJVol\^ed,  adjudged  hs 
follows: 
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Till*  United  States,  whik*  thin-  Imld  thi*  rtiuntry  an  a  kTritory,  having  all  til 
powerp^  both  of  natiifnal  Jirul  of  iiuitiiri|wi!  Rnvt-rnriiiTil,  niuy  ^rmrit,  for  appro priati 
piirpos*es*,  titk»tt  or  n^itn  in  the  tioU  iK'!<nv  hi^h-\vat<'r  mark  or  ti<le  watfrn,  b^ 
they  have  never  4(ine  **r»  }»y  ^cMieral  ln\\>^,  iinil,  unless  in  wonie  ciii^e  of  interdatirmal 
duty  or  puhtir  exi^rem'V,  have  tu'ted  npi>n  the  policy,  m*  incwt  m  acTordante  with  the* 
ohjeei  for  whii  h  tht*  Territiifies  were  ae<|uiriHh  tif  leaving  the  ailiiiini!*tnUioii  and 
rliHjKij^ition  nf  the  suverei^fn  rights  in  navigable  walern  ami  in  the  eoil  under  theiii  to 
the  eontrol  of  the  i^tates,  respectively,  when  organiaed  and  admitted  into  the  Union. 

Tin*  mile  or  policy  adopted  as  to  land  suhiin^rged  hy  noii-iiavigahle 
waters  is  ditfereut.     By  genenil  law  1'ongre.ss  has  provided: 

All  iittvigable  riverB  within  the  territory  o<H'upitHl  hy  the  [mhlie  iandn  shall  remain^ 
anil  Ite  det^iued  publie  hi^bwtiy?«,  and  in  all  emu^}*  w  hen*  the  oppoj^ile  Imnkj^  of  aaj 
Btrtiaiu  iii>t  navigable  1>eloiig  to  difiereiit  {>erBonB  the  stream  and  ttie  Wl  tber 
ehall  Ijecoine  cotninoii  to  both*     (8ec.  2476,  U.  K.  Rev.  State. ) 

A.S  t4j  the  streafns  in  the  territxiry  aet|iiired  hy  the  Louis^iana  pur* 
chase  Congress  provided  that: 

All  the  navigable  riverp  and  waterH  in  the  former  Territoriea  of  fJrleans  and  Loui- 
siana nhall  lie  and  frtrever  remain  puhlie  JjigliwayH,     (See  sec.  5251,    V\  S.   Re^ 
Htatt*. ) 

It  will  be  notieed  that  Congre^^  left  the  rights  of  proprietor  adja- 
cent to  noniiavigable  streams  to  he  determined  aecording  to  the  rule 
of  the  coninion  law. 

The  Supreme  Court  of  the  United  States  .say: 

By  the  law  of  Kngland,  .Scijtland,  and  Irelatnl  the  owners  of  the  \mnkB  prima  fa 
own  the  l>e<lH  of  all  fn>8h- water  rivern  alxive  the  ebb  and  flow  c*f  the  tide,  even  \ 
aetually  navigahJe,  to  the  ihrcatj  of  the  s?tream,     (Khively  r,  Bowlby»  152  U.  S.,  1,  .It.l 


This  rule  of  the  eomnioti  law  ha?s  l>een  ni<»difio(l  tis  to  iiHvii,^fil>lo 
streams  hy  l^jri'^Isilivp  oimrtniriits  in  srvoml  StuteH  (if  thf?  Union,  Imt 
as  to  iion-iuivi^hle  stnsims  tlu^  imifi>iiii  rulo  thi'oiij:^licjut  thi>  Stiit^s  is: 

Fre«h-waler  streams  which  ttre  nut  ji  osiiiimiu  (iiiH»ii|;e  are  private*  property,  aeid  the 
titlt?  to  thu  l>etl  *«f  the  river  itf(  jihtm  ttffuir  ia  in  tliu  rijiariaii  pntprietorbi.  *  *  * 
If  tile  WukM  *tti  (wtth  nideKiif  llae  river  iMi'lMjiir  If*  tiiefanie  perj^uii,  lie  hwds  the  entire 
river  IhhI  aeioriHng  to  ttie  extent  *jf  ]m  lamls  in  lenj^'th.  (<ionl(l  un  Waters,  LM  *'d.^ 
ehap.  3»  eee.  46,) 

It  .seoiiiH  clour  that  Congrt»8H  proeeed  y[»on  the  hy|Mithesis  thui  the 
fOiiiTiinn  ktw  is  one  of  the  institiitiuiis  of  this  eiHiiitry,  and  ihui  h|mio 
the  ac<]tiisitioii  of  territ<KT  hy  tht^  United  St4itt\s  from  a  foreij^n  nut  ion 
the  rule  of  the  eominun  kw  as  to  8n!>JHer^ed  soil  uttitrlies  ther<'to  and 
eontrols  the  rights  of  the  new  sovereign  and  the  adjaeeat  |>rivate 
owner. 

As  the  United  States  Supreme  Court  say: 

Every  nation  aei|Uinii|;  tt^rritory^  by  treaty  or  otiierwis**,  nniFt.  holtl  it  mihjeet  to 
the  eonf<titntifiii  ami  lasv»*  <>f  il«  own  liovernntent  an<l  not  aei-ordtiiti  to  thowuf  the 
government  re«iin^  it.  (I'allanrH  lji*»«ee  r.  Hagun,  li  How.,  212,  215;  Vat,,  Lawn  i>f 
Nations,  h.  1,  c.  19,  e.  20),  244,  250,  anil  h.  2,  e/?,  8.  HO.) 

Under  this  view  of  the  matter,  the  privilege  whieli  Vakiez  seel<s  to 
exercise  would  he  appurtenant  to  the  rights  he  now  possesses. 

In  support  of  the  authority  of  the  Setn^tary  of  War  to  grant  the 
license  reqiiestiid,  in  addition  to  the  opinion  of  the  Attorney  General 
on  the  Week»  applit  ati<»n,  attention  is  directed  to  the  provisions  of 
the  act  approved  July  '2S^  1892,  as  follows: 

Thrtt  anthtirity  l»i%  and  in  hereliy,  >fiven  to  the  ScM'retary  of  War»  when  in  hin  diB- 
cretion  it  wit!  U*  for  tlu*  puhh4'  \rmu\^  to  lease,  for  a  jK'ri«Kl  not  exeee<lijj^f  live  years 
antl  reviM'able  at  liny  tinu^,  nnili  pro[H^rty  i»f  the  I'nite/l  States  ninler  hw  ei»ntriil  aa 
may  not  for  the  time  K-  reqiiiriMl  fnr  put»lie  nf*e  and  for  tjie  leiLNiiii;  of  whieh  ttiere  w 
no  authority  under  exieting  lawi»,  ete.     (LJ.  B.  Stat.  L.,  vul.  27,  chap,  316,  )».  H2I. ) 

If  the  hed  of  the  Plata  River  is  now  the  proiH^il.y  of  the*  ITniled 
States,  it  is  suhjeet  to  the  atith4»rity  conferred  hy  the  foregoing  law. 

A  question  arises  as  to  the  advisiibility  of  issuing  this  license  inde- 
pendent i»f  that  of  authority  to  do  so. 

In  resjK)nse  to  inquiry,  Geneml  Davis,  governor  of  the  islam],  cabled 
as  follows: 

The  ri^ht  to  iitili/.e  water  jiower  at  Conierio  i**  now  Irt'inj?  litipate^l  in  loeal  tiuprf^me 
eourt,  I  reeoinnjend  adverw  aeti(*n  hy  De|jartment  nnlil  ijnestimi  of  title  is  settled. 
Temihjrary  HeeiiiH^  wonhl  Ih"  ni»elei»H,  for  lo  ntilize  the  iwmer  woniri  etipit  a  lar^e  t*nm  in 
dam  ht>aii  workn  and  turbines  whieh  no  t^^nqKirary  ii^*  would  jnntify.  I  will  soon 
forwanl  a  lar^e  iiiimher  of  papers  of  rival  elaimant. 

If  the  litigation  refern:*d  to  relates  to  rights  derived  from  or  depend- 
ent u|Kjn  the  coTicessiou  or  prtK*eedings  rehtting  thereto,  su(*li  litiga- 
tion is  rendered  unavailing  (irt  this  Di^jmrtim^nt)  by  thi*  dctt^rmi nation 
of  the  Attorney-General  that  said  proceedings  did  not  create  substantial 
right**. 
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If  said  litigation  relates  to  the  requirements  of  the  Spanish  law  of 
concessions,  its  pendency  is  incon.sequential,  as  the  change  of  sovereignty 
revoked  all  laws  authorizing  the  alienation  of  the  public  domain.  No 
proceedings  affecting  the  rights  of  the  new  sovereign  over  public  prop- 
erty can  be  taken  except  in  pursuance  of  his  authority  on  the  subject. 
(Moore  v.  Steinbach,  127  U.  S.,  70, 81;  United  States  v.  Vallejo,  1  Black, 
541;  Ely's  Admr.  v.  United  States,  171  U.  S.,  220,  230.) 

If  the  litigation  relates  to  the  ownership  of  the  land  adjacent  to  or 
constituting  the  banks  of  said  river  at  said  point,  and  the  rights  appur- 
tenant to  said  ownership,  the  granting  of  the  revocable  license  asked 
for  will  not  affect  the  legal  rights  of  the  parties,  and  by  appropriate 
provisions  in  the  license  the  rights  of  all  may  \)e  protected. 

It  is  probably  true  that  securing  the  desired  license  will  afford  Valdez 
a  substantial  advantage  in  the  final  determination  of  the  right  to  use 
this  water  power.  In  the  United  States  priority  of  possession,  or  the 
first  use  of  water  for  mining,  agricultuml,  manufacrturing,  or  other 
purposes,  creates  rights  of  substantial  character  recognized  by  the 
courts  and  Congress.  (Broder  v.  Water  Co.,  101  U.  S.,276;  Sparrow 
V.  Strong,  3  Wall.,  97;  Basey  v.  ^iallagher,  20  Wall.,  670;  Atchison  v. 
Petei-son,  20  Wall.,  507.  See  also  sec.  2339,  U.  S.  Rev.  Stats.,  and 
the  act  of  February  27,  1865,  13  Stat.  L.,  441.) 

The  doctrine  so  recognized  arises  from  the  established  policy  of 
this  nation  to  encourage  and  promote  the  developiiUMit  of  the  natural 
resources  and  advantages  of  this  country,  and  is  e(|ually  applicable 
to  conditions  in  Porto  Rico. 

Conceding  that  an  advantage  will  })c  obtained  by  securing  the  rights 
of  prior  occupancy,  no  reason  appears  to  exist  why  sucli  advantage 
should  be  denied  to  this  applicant.  He  shows  to  this  Department  that 
he  has  been  a  pioneer  in  developing  Porto  Rico,  and  desires  to  imme- 
diately utilize  this  water  power  to  extend  and  promote  the  electric 
railway  and  electric-lighting  plant  owned  and  openited  by  him  for 
several  years.  He  is  shown  to  be  a  business  man  of  means  and  stand- 
ing, who  desires  to  invest  his  impital  in  the  development  of  the  com- 
munity in  which  he  has  for  years  resided. 


A  rev^ocable  license  was  issued,  pursuant  to  the  foregoing  recom- 
mendation, })ut  was  subse(|uently  revoked,  and  the  matter  was  there- 
after disposed  of  by  the  civil  government  of  Porto  Rico  created  by 
Congressional  enactment. 


MEMOEAMDUM  EES?1CTIKG  THE  EXERCISE  OF  THE  FOWIE  TO 
PARDON  UNDER  THE  MILITARY  aO¥EENMENT  MAIHTAIKED 
IN  NEW  MEXICO. 

Also 

THE  ORDERS  OF  THE  MILITARY  GOVERNMENT  OF  C¥1A  RELAT- 
ING TO  THE  EXERCISE  OF  THE  POWER  TO  PARDON  DNDER 
THAT  GOVlRNMENf . 

[submittal  July  2ri,  looi.] 

Tho  conquoHt  of  New  Mexico  l>v  tiie  military  forces  of  the  United 

Statics  was  nrroiiiplished  by  the  i-aiupiii^ri  af  1H4(>,  In  rornpliaac^ 
with  histnirtioiis  j^'iven  hy  the  PivHident,  the  oliieer  in  txHuiimndj  Gen- 
eral Keiirnv,  orguiiized  a  (*ivil  ffoveriiiiient  for  the  oecupied  territory  , 
and  tilled  the  exeeutive  and  jiidi(*ial  offires  by  appcdiUnient.  In 
l>e<'eniher,  \HM\  the  native  iidiahitants  (H'^mrzed  a  eonspirary  to  over- 
throw the  United  St-ates  authority  in  Now  Mexieo,  On  the  ni^ht  of 
January  15,  1847,  the  insiiri,n*nts  bejfan  hostilities  and  su*veeded  in 
killintir  the  t^overnor  and  a  niiinijer  of  others,  udieials  and  t^itizens  of 
the  United  8tatx*s.  The  inHurrectiorT  %eeiinie  general  and  the  d^^dured 
pnqKKse  was  tc>  kill  all  the  Americans  and  those  Mivxii-ans  wh*»  had 
accepted  otHce  under  the  American  (iovtMinnent.  The  insurrection 
was  suppressed  hy  the  mititary  foree^  of  the  Unit^ed  States  and  a  num- 
ber of  the  insiiri^ents  niptiinsl,  and  by  the  hitter  part  r*f  IS47  compar- 
Htive  siifi^ty  was  secured  and  maintained  hy  stiitiindni^  troops  at  various 
point.s.  Of  the  insurt^ent  pri^sonera,  s<jme  were  tried  hy  court-martial, 
senti*nccd  to  death,  and  exetuited.  The  others  were  tuiiaKl  over  to 
tht*  civil  authorities  of  the  military  t^overnment  for  trial  in  the  civil 
courts.  A  ^nmd  jury  indicted  four  of  them  for  the  offense  of  treason 
against  the  Ignited  States.  One  was  tried  by  a  jury  and  convicted. 
The  prisoner  challenged  the  jurisdiction  of  the  civil  court  and  iLssiiiled 
the  indictment  on  the  ground  that  he  was  not  a  eitizen  of  the  United 
Stat4"s  nor  bonnd  to  yield  allegiance  to  that  Govermnent.  Strong 
pressure  was  Itrought  to  bear  in  his  behalf,  and  the  distri*'!  utt(>rney, 
Mr.  Ulai!',  referred  the  nuitter  to  Washington  for  instruction.  He 
addres^sed  his  comnunncation  to  lion.  John  Y,  Mason,  then  Attorney* 
Genend  of  the  Unites.!  StatA\s,     Said  Ielt4?r  was  as  follows: 

Sakta  Fk,  Aprif  J,  1847. 

8tR:  Yon  will  dotihtless  have  ret^ive«lj  befopt^  this  reaches  )'oij,  ihv  \iiu{\cn\iiT^  of 
tht?  lati*  iriHijrnH'tioii  ixi  tlie  northern  ilistrii;t  of  thin  Territory^  thrniifih  ihv  ]aitilic 
prifMs, 

Of  thi^  ]»riftnners  tiikca  \n  the  Kiijiprf*8j*ioa  itf  that  re!»elU*m  one  ni  tlic  leiulen*  was 
exf^'nte<1  nncler  tv-nten^t*  of  a  coiirt-inartlal.  Tin*  reniahidvr  were*  tnrnett  over  iur 
trial  til  the  civil  authorities  on  the  rhar^  of  ln*a«on  ai^Aitjst  the  Ihilteil  States. 

At  a  tenii  *A  the  ITuitiHl  Stateri  iliHtriet  i^onrt  fur  thia  Territory,  \w\i\  at  Ihisi  I'^pital 
in  Muri'h  hi^l,  fonrntiLiiitcuonH  [»*r^uriH  in  th*"  Ink*  relHlion  were  iiiihcted  for  trva^jn 
by  ttie  gmn<l  jury,  three  put  ni>i*n  their  trial,  one  of  whom  waa  fotmd  i^vil^^.^  -wjA 
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HPtiti^nreil  by  ihe  t'oiirt,  *»ue  (1i,Hfhari?eii  luifter  a  noUt  proArqui,  ami  two  obtained 
fniiMrmani't?  to  ilif  itiljniinTetl  tfMmj  cif  the  court  in  May  i«*xf.  Some  tuonly-five 
|iri.MniU'rH  wiTt'  tliHt'burjjtHb  lh<*  grajid  jury  nr>t  fiiidiiij^  mitticieut  evi<lriH'o  to  indiut 
llifin  for  tn-aHiJij. 

AlK»iit  fifty  priHoiienH  are  ninlimsl  at  Ta*>s,  in  the  northern  *bstri«t,  awaiting  trial 
at  the  term  oi  the  rcairt  i-aiunieneiriff  nn  the  5th  itiMantt  at  whieli  time  Ixith  the 
drenit  mnrt  fur  that  county  an<l  the  Unil(*il  Stiite?*  iliHtrirt  roiirt  will  t>e  in  M**wion, 

A  mntilnr  of  the  [irisi^nerw  <'iin  be  identitu^l  an  a*Hive  jjartieipant-H  in  itie  niafi«iCTe 
of  the  hite  ( Governor  Kent  ami  ottierw.  The.se  it  in  tlie  intention  to  pros^eeute  l>efore 
the  eireuit  tTiurt,  but  nuiny  tither?^,  who  were  aA'tive  in  the  plmrninj;  ami  exintinjtf  the 
late  ifi«urn*t"tio«,  I  fetfJ  itmy  duty  to  jmrf*einite  for  !rea.s<jn  imain^t  ttie  rnitini  States. 

1  have  taken  the  litM^rty  to  lay  tlit^>^e  i>artirulars  liefore  you  in  onlerthttt  1  may 
underwtaiidinijly  a«k  yiHir  eoiinse!  and  advire,  wtiieh  1  have  had  a  >nval  desire  to 
ohtahi  U^fore  entering  upon  these  pro^ieentionw,  hut  the  want  of  o]»|Mjrtunity  t-o  eom- 
mnnirate  with  yon  did  not  penuH  it. 

You  are  doid)tlehW  fully  nware  of  the  manner  ami  farm  in  which  Bnjr.idier-iTeiieral 
Kearny  dee  la  red  New  Mexito  a  Territory  of  tiie  Uiiitt^l  StateM  and  it^  inhal»itant^ 
citizeuH  Hutiject  t^j*  her  laws^  amt  liable  to  jtenalty  for  their  infmetion  in  like  manner 
B»  dtiisetiH  of  any  ottier  Territory  of  the  UnitiHl  StJite?^,  By  tlu*  authority  in  hiiu 
veHtetl  he  e**tabhHhed  a  eivil  >ifi>verniuent,  a  t4U]ierii*r  eonrt,  with  jiiriwiiHion  as  a 
UnikMl  States  district  court.  In  thin  laHl-nanie*!  couH  I,  by  ajijiointnient,  ai*t  as 
Unite*!  StateHdisttriet  attorney,  and  have  feh  it  my  duty  to  |ir<i«+^'Ut**  ail  uvlt^c^i  treasou 
commilte*!  by  the  inlial>ituntw  i>f  thiH  Territory,  holding  tlieni  re>*|mnsible  for  all  their 
aetH  as  citizenn  f>f  Iht^  t' in  tod  StutcM. 

In  nearly  all  tlie  causes  tritnl  the  ennnf*»d  for  the  defen^ie  have  entere*l  pk^as  to  the 
jyris*tlictii*ii  of  the  einirt,  which  the  court  overrnh^b  ancl  in  the  easi^  nf  Trujillo,  wIjo 
wa«  eoiivietetl,  the  tiefenwe  ]^letul  the  juriwlietion  of  the  »M>nrt  l>*'f<ire  the  jury*  declar- 
ing it  to  he  um^iiii^titutiiUial  t*i  try  any  tiative  inhai>itant  of  New  Mexico  for  the 
erime  of  treasim  against  the  (Government  of  tlie  I'nittHl  Stak^  until  by  aclnal  treaty 
witii  Mexieo  he  lieeanie  a  eitixen.  The  eourt  ruh*<l  out  any  cfmnidrration  of  t!iia 
fM:iiiit  by  the  jury^  leavinj;  it  only  the  evident^  and  the  faetn  n[>on  which  to  niak**  ita 
venli(*t.  t'Oiisiderin^  how  it  win*  eiuiHtitute<l,  tlie  court  w*lm  Iwiund  by  it.*^  otith  to 
view  all  the  inhahitanl,>4  of  New  Mexico  a-  citizeuK  of  the  I  riited  SUitcH  and  to  exe- 
eute  the  laws  in  rejrard  to  them  nm  ^nch.  leaving  the  ref-ponsjhili ty  of  ihe  quetitian  of 
it«  eoiiKtitutinnality  to  fall  t»a*^k  ujKjn  tlie  jMiwer  wliiih  cujintitutetl  it. 

I  BUI  anxionn  to  receive  yourcount*el  and  adviie  at  the  earl i est  p^ifisible  moment 
in  regard  to  all  tlie  nialt^'n*  alxive  refernnl  to. 

MailH  for  thin  place  will  no  duutit  leavf*  Fort  Iveavenwortl)  regularly  ht-^reafter,  and 
I  truFt  yon  will  ol^lijje  me  by  replyinj^  to  thb  Ijy  the  tirat  opportnnity. 
Very  n^peet fully t  your  ^dkHlient  servant, 

Fr.\nk  P*  Blair. 

Hon.  John  Y.  Ma»on, 

The  AtU>rti«^T-Geiieral  referred  the  niattei*  to  the  War  Deimrtnient, 
Hon.  W.  L»  Marcy  wbm  then  Secretary  of  War,  and  he  addressed  his 
eomniuintnitfoiis  relatiiitr  to  the  matter  to  Colonel  Sterling  l^riee,  in 
comniand  of  the  Uiirted  States  foic^es  in  New  Mexiecj.  Fi*orii  these 
eoninmnieations  the  followiii|^  pinwa^es  are  quot*?d: 

Wau  Departmekt,  Jmw  JI^  IS 
Sir: 


I  am  not  aware  that  the  Prertident  ban  yet  r**<'eived  the  i>etil)on  ftir  the  |>ar<Icm  of 
Anloiiin  Mariii  Trujillo,  but  t  Ijave  eouvers^ed  \h  ith  him  and  am  now  enabled  to  pre- 
sent hi^  viewji  uu  that  aubjeet. 
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The  tern pomry  rivil  st^vfmineni  in  New  Mexico  ri*saJti«  fmni  tlii'  rnn^iuept  of  the 
t'ouiitry.  It  r|i>e8  not  lierive  itw  i^xiwtt^nci*  <Ur(H*tly  from  the  laws  (if  Corl^r<^**^^  or  the 
CoiiBtitution  of  the  Unllt^l  Staten,  uinl  tht-  lYi^Hidnit  (*jin  not,  in  any  otlirr  t-haraeter 
than  that  of  Commander  in  Chief,  exenfitH?  any  eontn>l  over  it.  It  was  tirnt  i^tab- 
lij^fit^l  in  New  Jlexico  hy  the  officer  at  the  head  of  the  military  force  sent  to  eon- 
iiuer  that  e^Mintryp  nnder  jfeneral  ini?tnietions<  contained  in  the  connnunieation  fr*jni 
this  rK']»artment  of  the  3d  of  June,  lH4<i  Beyond  nneli  geneml  histrnrtinns  the 
I'rej^ident  hiitt  dec hnc'd  to  tnt»?rtVn'  with  the  inHnajLrenicnt  nf  the  civil  affairs  of  tliia 
Territory.  The  powers  and  milhority  jKjifwewHt^l  ]>y  (tencrul  K»'arny  when  in  New 
Mexico  were  devolved  on  yon  jii»  the  senior  niilitary  oflieer  tin  hin  deptirtnre  from 
that  country.  Tiiey  are  ample  In  n'lation  t<«  all  matters*  pres^nteil  to  tfie  c«*uHidera- 
tion  of  the  Pregident  in  the  coniniunieation  of  the  aetinjif  )^overnor»  Vigil,  dated  ?nd 
March  lai^t,  and  to  you,  an  the  *4c>njor  military  utlit^erj  or  to  who?>i>ever  m  **ui-li  olfiiier, 
he  will  hmve  «nch  niatterw  without  p^iaitive  or  Hf*ecial  direct ii»n.  Yonr  twtler  knowl- 
e<lge  of  all  the  Uu^ls  and  cireu instances  will  douhtle.^w  enahle  yon  to  take  a  wise  and 
prurient  course  in  re^ar*l  to  tlienk 

The  inwurrertion  in  that  de)wirtmcnt  ealli^l  for  energy  of  a<'tion  and  pjcvere  treat- 
iiient  of  the  j;^iiilty.  It  vva^*  iiut  justice  that  tlie  nffenden*  ^*hoiild  1m- jHiiuHhed;  tlie 
safety  of  our  triw^jw*  and  the  .Mecnnty  of  imr  iHi.HseMMionH  r**tinire<l  Jl.  Beyond  what 
waa  nweasary  to  tht»He  ends,  it  is  pr^^umecl  yon  have  not  ^onc;  and  the  Frewitlent 
aincert^ly  ho|X'H  that  the  life  of  Ant'Uiio  Maria  Trujilld  may  he  s|»ire*l,  witlmut  di«ire- 
ganlinit  them.  Witli  thii^  sugjj^tion  he  U'^avt^  tlie  case  of  Trujillo  to  yt^tir  dinfMigal, 
as  he  d<.>e«  all  others  yet  under  coni*i<leratioti. 

♦  «»♦#<* 

Very  re8i>ec*tfulh%  vour  ohedient  uervaiit, 

\\\  L.  Mak€'v. 
Stvretary  of  War. 
Col.  Sterlikg  Price, 

Or  Officer  Coinmn tiding  United  SLai€»  Fbrceg  tU  Sa^tUa  />,  N.  Mex. 


Sir: 


\\'\u  Department, 
Wa^hingiof},  Jtmf  jgflC?,  J 847, 


The  foundation  of  the  civil  grovemment  in  New  Mexico  in  not  deriviMl  directly  from 
the  lawf*  and  Cr)nHtitution  of  the  It  tilted  State?',  l»iit  re«t«  iip<jn  the  ri^htn  aiijuin^l  Ijy 
conquest  I  rail  your  (tufticiilar  attention  tu  the  fonrtli  tmraj^niph  tif  my  letter  ijf 
the  llth  of  June,  iw  coniiiinin^'  the  pTincipli-**  on  wJii*-h  ttie  ieiii[>«miry  ijovernment 
at  New  Mexico  dtM'a  or  shimld  rest.  The  territory  r*oikjucred  l>y  t»ur  arniH  doea 
not  hecome,  hy  the  mere  act  of  cnnfjne>*t,  a  jaTnianent  part  of  Itie  ITnited  Statea; 
and  the  inhahjtants  of  snch  territory  are  not,  to  ttie  fnll  extent  of  the  term,  citizens 
of  tlie  1  niteil  StatcH.  It  in  Innond  dispute  that,  on  tiie  estahliHtinient  of  a  teiujKimry 
civil  i^overnment  in  a  conqucr<^d  ciajntry,  tlie  jnhahitant.'<  owe  olH^lientn;  to  it,  and 
arc  Ixiund  hy  the  laws  which  may  beaAlopted.  They  may  \h^  trieil  antl  punished  for 
offenses.  Tho!*e  in  New  Mexico,  who,  in  the  late  in^^tirrection,  wert*  guilty  of  murder, 
or  insttpiteii  others  to  that  I'rinie,  vi^T^  liahle  to  he  pnniiHhed  for  \hvm  a<'ts,  either  hy 
the  civil  or  military  authority;  fuit  it  it*  \ml  the  pro|>er  tisi-  of  k-t^al  terms  to  say  that 
their  offetL«e  wiii*  treason  connnitt<Ml  against  the  Fniti'^l  Stat<^;  for  to  the  tiovern- 
ment  of  the  Unitcil  State^^,  as  the  (tovernmcnt  under  our  Ouwtitution,  it  would  not 
be  corR^'t  to  say  that  they  owed  allegiance.  It  appears  hy  the  hHter  of  Mr  Blair,  tn 
which  1  Imve  referred,  that  thoi*  enjr.*4^'d  in  tlie  in,surn^ction  have  I hh'U  j»nMi*edcd 
iigainNt  lu^  traitors  against  the  riute<l  S(utej<.  In  this  ri*?*ii«'i1  I  think  there  wil-^  error, 
BO  far  as  relates  to  the  dt^signation  of  the  nffeiiM*.  Their  offeusn^  was  iigainsit  the  tem- 
|x)niry  civil  ijovernnjent  of  New  Mexii*<»  siml  the  laws  pnivide<l  fi>r  it,  which  that 
government  ha<l  the  right  and,  indeed,  vva^  hound  U\  e****  <*Tt«SLVL\K^, 


fjU] 


On  two  former  ot^ra^inns  I  have  adiire34se<l  ymi  in  re^ni  to  Trnjillo»  who  haa  1 
convic'tetl  iti  ]iikTimimitnv^  in  the  insiirrt^-lioii,  iirnl  i\w  extn  uttou  *»f  hi«  jjc^ntencc 
tMi^niJe*!,  ari«l  nwiile  known  the  ilecidt^j  vvi^heH  ttf  thi*  President  that  hi«  punijshinent 
should  1h*  rt'iiiittiHl. 

Firnities^  umy,  under  si>nit^  t:irt'unii?tanoey,  Ih^*  reijuired  a.s  an  elenieiU  of  sei-urity  to 
the  eitizen^  of  the  Unittnl  8tat«3  and  other  persoiiH  in  coimtriei^  conquered  by  our 
annn.  When  such  is  tlie  case  it  shonhl  l>e  irnHhrinkiu^ly  exen-iscnl;  but  when  a 
inen*iful  nourae  k-^vux  be  safely  indulgt»<!  it  h  strtmnly  i  omnirndcHi  ^  prorni^fing  in  the 
end  the  i>*«t  resnltw.  Siieh  a  course  is  proinjiteil  by  tlie  In'tter  fet^hiijy:^  of  our  nature, 
and,  ojj  the  ordinary  principles  of  huuiiinaetioi^.i-an  not  fail  to  pninii»t4*«|Uiet,  se^'urity, 
and  I'onciliatioiK  I  would  therefore  suggest  that  this  courM.*  l»eatloptetl  in  all  t lie 
other  ca^es  not  Anally  disfKised  of,  so  far  as  considerations  of  safety  will  a) low. 


Verj'  respei^tfidly^  your  obeiiient  servant, 
tbrnnHitHihi^  Vaii^d  Stairs  fbrcetSt  Satda  Fe,  N,  Hex, 


Secreiury  of  War, 


For  the  reasons  shitod  in  the  foregoing  correspondence  the  Presi- 
dent declined  to  exercine  the  power  to  purdon  ve-sted  in  him  an  chief 

civil  inagistnitc  of  the  United  Strtt<^s,  but  as  C'Oinnmndcr  in  Chief  of 
the  Army  iiuthorizcd  the  militjiiv  governor  to  uhc  his  discretion  in  the 
matter,  and  the  prisoner  was  pai  doned  by  the  governor. 

The  events  resulting  from  thi.s  insurrection  did  not  escape  tlic  iitten- 
tion  of  CongrcHw.  That  body,  on  July  10,  1H4S,  jj^isscd  u  j'csohition 
calling  upon  the  President  for  information  in  regard  to  the  existence 
of  civil  governments  in  New  Mexico  and  California;  thc^ir  foriu  and 
character;  \*y  whom  instituted  and  by  what  authority,  and  how  they 
were  malntiuncd  and  supported:  also  whether  any  p<*rsons  liad  Ijeen 
tried  and  condenmed  for  '"treason  against  the  United  States'^  in  New 
Mexico. 

Pi-esident  Polk  replied  to  said  resolution  by  message  (dated  Jtily  17), 
received  July  ^4,  1S4S,  in  which  he  disctiHscs  the  character  of  militiiry 
govcrnuient,  taking  the  position  that  such  a  govci^micnt  may  exercise 
the  "fullest  rights?!  of  sovereignty/'  With  said  message  he  tnmsniit- 
ted  the  corrcs[M>tKlcnce  almve  referred  to  and  alstj  a  lt*tt(*r  i*eccived  by 
him  from  the  Secretary  of  War.      In  this  message  President  Polk  said: 

The  temporary  governments  authorizett  were  inisitituietl  by  virtue  of  tlie  fif^hbi  of 
war.  The  jMiwer  to  di*cjlare  war  ajuTaiuHt  a  forei^jn  eountry,  ami  to  proseeiite  it  atMH^ni- 
inff  to  the  general  lawn  of  war  an  sauetioneii  by  eivilizeit  nations;  it  will  not  ln»  i|ue«- 
tioned,  exists  umler  our  (_-onstituti*in.  When  Congress  haw  deelared  that  war  exists 
with  a  foreign  nation,  **  the  jt^eneral  laws  of  war  apply  to  our  situation/*  and  it 
IjCMXimes  the  tluty  of  the  President,  tAn  the  t'oustitntitiiuil  **Comnmnder  in  Chief  of 
the  Army  and  Navy  af  the  United  Statei^/'  to  jiro^eeute  it 

in  proseiutinK  ^  fori*ij^n  war  thus  duly  de<'lared  by  Congrecw  we  have  the  rijjht^  by 
^^conipiest  and  military  oee«j>ation/*  to  aixpiire  possession  of  the  territories  i»f  the 
enemy  and,  duriuj^  the  war,  to  **exereise  the  fullest  riji^hts  of  si*vereij?nty  over  it." 
The  siiven*i<fnty  of  tin*  emMny  is  in  sueh  I'jiMe  '^j^uspendtHl/'  and  his  laws  ean  *' no 
li»n|krer  tst  ri^^htfully  enforced'*  over  the  '*eon*pjered  territory"  orlx?  oblij{iiti>ry  U|Jtm 
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the  in  habitants  whn  rpmflin  nni\  snhnui  to  the  nrnfjiieror.  By  the  surrender  the 
iiiluihitanlK  |«ij««s  iirnh*r  a  *' l*"m]inr;iry  anf^iaiin'""  (<*  the  roninieror  and  are  ''\mimd 
Viy  sin'h  laws,*'  and  HKwh  ♦irdy,  a^  ''lie  may  rlmnK-  U*  hm  ojjnize  atid  iii3i>n,s*'."  From 
the  natnre  of  the  eHMe,  nmither  law??  iTinl*!  Ijeohhgitlory  njwn  them;  for  where  there 
iti  no  prtitection,  cir  alletjiance^  or  ^nverei^ty,  there  can  l>e  no  elaim  Ut  <*l>t^lienee. 
"Them-  are  well-e>^tahlbhetl  principles  of  the  laws  of  wara>*  reroj^niskHl  and  pr»u'tiee<l 
by  ei\'ilixe<l  iiationi*,  and  Ihey  have  lH:*t.Hi  »j*netiorieil  by  the  liighet^t  judirial  tribunal 
of  our  tiwn  etnintry." 

The  lett-er  from  tlie  Socrotary  of  Wiir,  whitdi  iicn'ompaniod  tlie 
Pre^sidoiit's  ities^age,  wft.s  as  follows: 

W  \  it    D  El'  A  RT  M  ENT, 
Wmhhiifttm,  Jttlt/  Iff,  IS/^S, 

Sm:  In  compliance  with  your  direction  to  l>e  fiirnishe^l  with  t^uch  infurmation  as 
may  In?  in  thif*  I>ej>iirtnieiit,  to  enable  you  to  ani^wer  the  ri»solulionH  of  the  nrjuj*e  of 
Hepn^jsentHtivew  of  the  lOtfi  inntjint,  in  relation  to  the  civil  >jovernnientt«  in  New 
Mexico  and  t'alifoniia,  U*  the  aptM>inttiient  of  civil  officers  therein  ami  the  payment, 
of  tlieir  Kaiarii^,  to  trial**  for  trenH<*ii  itiriiinnt  the  Unlt^^i  8tate»  in  New  MexiiN>,  etc.» 
1  have  the  honr»r  *o  HtJite  that  ibe  di)cuinenlj^  from  i\m  rVj»artnient  which  aceom- 
j>Anied  your  nteH^ii^e  to  the  lIoiiKtMif  Keprt^-ntativc?*  of  the  *il'd  of  iV-ri'mlier^  IK4II, 
in  reply  to  a  ret|ui.'?it  by  that  body  for  information  *"in  ndation  to  the  cMtabliKtinient 
or  organization  of  civil  ijjoverntnent  in  any  [M*rtitjn  <*f  the  Tcrntxjry  of  Mexico  which 
hail  l>een  r»rmijjlit  l>e  Uiki-n  fioHHcsHion  *>f  by  I  to*  Army  iir  Navy  of  the  thiited  Slater," 
contain  all  the  orderw  and  directions  which  had  tnjen  iKHUtnl  hy  the  War  f Viwirtiuent 
previouM  to  tliat  time  ami  all  tlie  inftjrmatitiri  tlien  kni>vvii  hen*  in  re|j:artl  to  the  form 
and  character  of  the  governinentH  eMtal>lisbt-<l  in  New  Mexico  and  California,  the 
authority  hy  which  they  were  efltabliwhetl,  and  tlie  appointment  of  civil  oQieera 
therein. 

The  do4'iiment«  which  accompany  this  communication  contain  all  the  information 
on  tlie  same  »nbjeet-H  Bulj{*ei|Uentiy  nH^eivetl  at  thiw  fJepartment^  iw  well  an  all  the 
oniers  aiid  instnictioiiM  jKsue^l  from  it  wince  the  daii?  of  that  mei*siige. 

The  govenmient*'  in  New  Mexico  and  Califi^rnia  rci^nlted  fronj  the  coniiiiej^t  and 
military  occujiation  of  th******  territ<>rieH,  and  were  e^labliRhcd  by  the  military  nlhcer 
in  ctiief  connnan<L  They  have  l>een  continued  hy  the  name  authority,  and  whatever 
chan^reH  may  have  oocurr**^!  in  the  tittiee  ut  )^i»vernor  have  Ikvu  ij;ein*rally  made  liy 
the  commanding;  milita,ry  i*tiicer  without  sfmcial  inHtructions  from  thin  rk^imrtment. 
In  re*i|>ect  to  California  instruct  ions  were  jjiven  tiHienend  KcHaniy  to  pnM^tvd  from 
New  Mexico  to  that  territory,  and,  on  hiH  arrival,  lr»  hfild  it  and  exercise,  »o  far  a« 
wan  nei^t*«ftiiry,  civil  functions*  thennn*  Coh  K.  M.  Miv<on,  of  the  FirKl  Ii<*giment  of 
Dni^oLUii*,  wii!^  af ter wan Iri  sent  Ut  take  chief  mihtary  coinniaiidfd  that  territory  when- 
ever General  Keairny,  who  hail  leuve  t<i  return  to  the  United  States,  stiould  with- 
draw from  it;  and  as  an  incident  of  nuch  conmiand  h>  exercise  the  duties  of  temiwjntry 
civil  ^fovernor,  tir  make  im»i>er  arrajj^euienh*  for  a  civil  j^ovennnent  therein. 

It  appearn  by  the  accompany in^r  j»ti;tH*rH  that  Cbarlet*  Bent»  who  ha<l  In^en  apj»<nriled 
civil  j/overni»r  of  New  Mexico  by  iTi*nenil  Kearny,  waa  munlered  in  an  injiiurrection 
which  t«jok  place  in  January,  1H47,  and  tlie  otiii^  of  governor  by  that  event  was 
dev*jive<l  on  Donidanr^  Vi^ih  who  wax  (Aecretary  of  f^tiite  under  Governor  I^ent. 

The  apiKtintinent  not  only  of  jt^overnor  but  of  all  tlie  other  civil  functiouariej^  was 
left  to  the  military  atithority,  which  held  the  country  a.M  a  continent  from  the  cnemy» 
There  is  no  ottier  infiirmation  in  tln.*<  Dejuartment  in  relation  to  the  chanp^s  in  the 
civil  ollicery  i>f  either  New  Mexicfr  or  Califi>rnia  than  smh  iu<  is  cfintainetl  in  the 
documents  which  accompany  this  <'(nnmnnication. 

It  \a  presnnitHl  that  the  expenst^'^  of  the  civil  ^overnnunit  in  both  of  these  territories 
have  l>een  detrayecl  by  revenues  rametl  within  the  same.    There  is  uotliing  in  the 
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*lrM:'iiment«  in  the  DepartTn^nt,  nor  havo  1  information  froni  anyother  stJiirff,  to^hol 
that  i\w  siiiarii*i*  of  t!ie  ottirtTH  nf  the  ri\\]  pivernnient  in  eitlu^r  have  InHin  j>aid  froq 
the  Treasury  of  thv  PnittMl  Stat<^,  or  I  bat  any  inotiey  hji*<  IwM-n  <lrawn  therefrom  i 
*U'fray  any  part  r»f  the  I'XiMniwji  of  tlie  rivil  ^ovi*riiniriit  »^t-at>li>*htHl  in  thetii. 

It  api»t"jin<  by  the  aerornpanyifijr  <lociitiu'iilM  that  early  in  January,  1H47,  then?  wa 
an  innurrei'tion  in  New  Mexico,  rtailhietl  tu  tliai  [lart  nf  it  whkh  lii*!^  eai*l  of  the  Rifl 
(immle,  ami  many  murden*.  Jinwftly  of  Aiiifriran  ntizei3f<,  were  [i>erpt»trate<l.  By  tli 
enerjzetie  eonduct  of  onr  milita^ry  foriM.*  it  was  t^iipjirexsed;  not,  however*  nntil  aft 
eonHi(1enil>le  Ions  of  life  on  iKitti  sideH.  S<Kiie  of  the  in«tii^t4in>  of  it,  taken  in  i 
were  execnteci  by  tlie  nnlitary  antliority,  ami  others  dtni^ply  irnplieated  in  the  erime 
eomniitte<l  were  turned  over  for  trial  to  a  eivil  tribunal  mlled  a  *Mi>*triet  I'oiirt  of  th 
Ihiited  States."  They  were,  in  form,  ehar>:ed  with  treason  a*rairiHt  the  I*nited  8tat€ 
otaideiuneil,  and  Home  of  rheiii  exe<'ute<b  \u  April,  1S47,  the  person  m'tin^j  iwdisttric 
attorney  on  their  trial  uddrej^^ed  a  letter  to  the  Attorney*  Jenerul  uf  the  Unitecl  Stata 
(a  i'opy  of  whieb  is  anions  the  tbKnmient>iap|)endt*il  berido),  hut  it  wa>4  not  reevive 
Uidil  I  he  latter  |»art  of  May  or  the  tin*t  of  June  <jf  that  year.  By  t!H!^  letter  it  a[*jic^il 
that  objeetions  were  made  at  the  triaU  by  tbeaecn«ed  to  the  jarii*ilietioii  of  the  eoiir 
It  was  urj^ed  by  tbein  that  In^'m^  eitissetw  of  Mexic!c>  hefcjre  the  eofitjneHt  «f  the  terr 
l4»ry  tbey  did  not  i>e<'tinie  thereby  eitTZi*nH  of,  and,  eontH^^uently,  rould  mit  l»<>  ^]Ut| 
of  the  rrinie  of  tn»a^»ii  a^iinnt  the  rniteil  Stat*^.  The^e  fd^jeetiouH  were  overruled^l 
the  trialn  priw'eeded  and  rt^nltetl  in  the  ir>n\ ietion  and  execution  of  m^veml  of  the 
ai  vnwHi . 

Tivis  letter  wm*  referred  to  tbiH  Depart im'ut  by  the  Attorney-General  with  u  sn^i^s- 
lion  that  he  wntdd  ^i\*'  an  ottieial  i^piniiiu  upon  the  (|iii'Mtioni»  prcst-nted,  if,  a^*  if*  tlo.^ 
le^al  eourwe,  it  shouM  he  re<nie.HtiHl;  but  the  error  in  (he  denij^nation  of  the  offeiif*€» 
wan  tiKj  clear  to  admit  of  doubt,  and  it  in  only  in  ni^n  of  donbt  that  resort  ean  be, 
had  to  the  Altr)niey-<ieneral  for  Inn  tipuiion.  (hi  the  26tii  of  June,  1847,  I  wrote  1 
the  eommandiniT  idlieer  of  Sanhi  Fe  a  letter  (a  eoi*y  of  whieh  aee<inipanie*<  this  aiin 
intinieatioii^  in  wlii«'b  tlie  ineorn»et  di-^Jeription  of  the  erime  in  the  prcw'i:vding«  i 
the  eonrl  in  jMainteil  ont.  It  h  therein  j^tated  that  ''the  territory  e(m<iueri^l  by  our" 
anus  d<>eH  III tl  iH^eoiiit-'^  by  the  mere  art  of  rotupit'sl^  a  permanent  [turt  of  Ihe  l^nil«_Hl 
Stat*';*,  and  the  inlmhitant.M  i*f  niieh  territory  are  not,  to  the  full  extent  of  the  terni, 
eitizeuH  of  the  fUiited  i^taten.  It  is  Wyond  dis|>iite  that,  (ui  the  e>Jiahli^«hment  of  t.1 
tefnjKirary  eivil  goveniment  in  aeompiere^l  eountry,  tlie  iiihaljitanLs  ♦iwe  ot>e<Jience 
to  it,  and  are  IxHinii  hy  the  lawH  wliiiii  may  \k'  adopte<h  they  may  lie  tried  an<l  pun- 
i«he<l  for  offeniieH.  Thowe  In  New  Mexico,  who  in  the  late  inanrrectimi  were  guilty 
of  murder,  or  in^ti^ated  others  to  that  erinK%  were  liable  tt:>  Ik*  laininheii  for  thesiii 
aet>i  I'ither  by  the  tivil  or  military  authtinty;  but  it  it*  not  the  profw^r  utJe  of  Ic 
terniHtof*ay  that  Hieiroffenp^^  wastreai*on  eommitte<l  ajcainnt  the  United  States,  For 
to  the  tiovernmi'nt  i>f  the  Unitt'd  Static,  aw  Ihe  toivernment  under  oiir  foUHtitntion, 
it  would  not  U*  eorreet  to  say  tliat  they  nwed  alleK'ianee.  It  ap]H-ars  hy  the  letter  i 
Mr.  Blatr^  tf)  whit  li  1  have  referred,  thai  ihone  tMi^:a>:eil  in  Ihe  inHurrveli(»n  havi 
lieen  proeeiHb*d  a|£ainsl  iL^  t  mi  tors  to  the  I'nitnl  ,'^tate^.  In  thin  re*j|«?el  1  think  ther 
w;w  error,  t*iy  far  ay  relati-n  to  the  deai|£natii*n  of  the  offeni*e.  Their  oKeui^e  wi 
aji^inHt  the  lenijxirary  civil  jjovennneni  of  New  Mexico  and  the  laws  provided  for  it 
wtiieh  that  ^ifvernment  ha*l  the  right  and,  indi»e*b  wiw  l*oun«l  to  flee  executed/' 

No  crtjpy  of  re4'<>rd  of  the  jirociMjdin^'H  of  the  court,  on  tlie«e  trials  for  treason* 
beeu  rtH'eived  at  this*  lJe|Mirtmenh 

Very  re^jjectfullyT  yunr  tiljetbent  servant, 

W,  L.  Marcy,  Seerftary  of  War. 
To  the  Prkhjdent. 

(House  Ek,  Doc,  No.  70,  firet  eeaaion,  Thiitietii  CongreA*;  War  l>ept.  Cong. 
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The  8ituation  in  New  Mexico  a(  thtit  time  was  as  follows:  The  gov- 
ernitioiit  of  New  Mexico  asserted  soverei|^iitv  over  said  territory. 
The  goveniment  of  Texas  also  asserteil  sovi*rei^rnty  thenxiver.  A 
portion  of  the  iiih!il>itants  acknowledged  allegiance  to  Mexi<'0  and  a 
portion  to  Texas.  A  portion  of  tht*  inbahitimts  urknowledged  the 
authority  of  the  tinited  States  rt'sulting  from  th<*  military  occupation, 
tmt  by  far  the  greater  portion  of  the  inhabitants  refused  such  acknowl- 
edgment and  were  attempting  to  expel  the  forces  of  the  United  States. 

Attention  is  directed  to  the  fact  that  at  the  time  these  trials  occurred 
the  treaty  of  peace  with  Mexictj  had  not  lii^en  signed,  but  the  United 
States  has  always  maintjuned  that  it  acquired  tith^  t<»  Mexico  arRl  Cali- 
fornia by  tTjnquest,  and  nt>t  from  I  lie  treaty.  The  treaty  does  not 
pretend  to  cede  territory.  It  is  a  tn*aty  of  [Mvace  in  which  Mexico 
acknowledged  the  rights  s<*cured  f>y  the  United  States  by  conquest. 
The  titli*  of  the  Uiutt*d  Stat4*s  (*onnnences  with  the  completion  of  the 
eontjuest  and  dates  from  the  jM^riod  when  the  territory  was  ociaipied 
by  the  United  States  military  fiFrces. 

The  military  governnu^iit  uf  Uuha  hiLs  issued  certain  ord(*rs  in  resiKM't 
of  pardons  by  that  government.  i*opies  of  such  of  said  orders  as  have 
come  to  my  notit^e  are  tninsmitted  herewith,  being  Hea(Ujuurtei*8 
Division  of  C  nba,  series  VMHK  Nos.  li%  m,  3U,  '47,  H8,  4;i,  -Kl,  4S,  iVA, 
104,  105,  111,  im,  im,  143,  150,  175,  107,  2tHJ,  24n,  i-iil^,  4<I2.  48^,  498, 
518.     (And  also  of  the  series  of  nioU  Nos.  4,  5,  lt>.  If),  113.) 

In  a  connnunirutiun  to  the  War  L^epartment,  thiled  May  22,  ISIOI, 
Maj.  (ten.  Li*onai'd  \\%>od.  military  governor  of  Cuba,  having  refer- 
ence to  an  exercise,  by  tln^  courts  of  ( *u!m,  t*f  the  j)ow(»r  to  n-mit  rrrjcx* 
pired  scntetices  inqjoscd  in  c*rinuinil  eases,  says: 

Under  the  Spanish  law  Ihi^  sc-dlmirin^r  ruurt  rctuiim  jtiriwlirtioii  ovt^r  the  prisfmer 
sentenctHl,  as  l*»  i[m:^ti<tns  *»f  panlini,  rcUti.^*,  etc.,  irn'.H[t<_*<'Hv**  of  |»lut'e  of  hupriwin- 
UHJui,  whether  within  ur  with<iiir  \hv  iHlanil  uf  t'liha. 


Iir  THE  MATTEE  OF  THE  COMMUTATION  BY  THE  COUETS  OP 
CUBA  OF  THE  SENTENCES  HEEITOFOEE  IMPOSED  BY  SAID 
CO0ETS  ON  PERSONS  CONVICTED  OF  CEIMIHAL  OFFENSES  COM- 
MITTED IN  CUBA  WHEN  THE  CONVICTED  PERSONS  ARE  SERV- 
ING OUT  SAID  SENTENCES  IN  FRISOWS  SITUATED  IN  TERRI- 
TORY NOW  SUBJECT  TO  THE  SOVEREIGNTY  OF  SPAIN. 


ISubmiltiMl  .hiiu"  >,  iwi]      riij4t*  S,,.  277.  INvmini  tti  Inj«uliir  AITiiin*,  War  Ih  imrimr-iit.] 

Sir:  I  have  the  honor  to  ax-knovvh^dt^-e  and  <'omply  witli  your  I't'quest 
for  a  report  on  a  nmtti'r  arisinu^  as  fallows: 

Prior  to  January  1,  IH^li,  eertuin  iTsidenta  of  Cuba  wi*n'  ronvii-ted 
of  eriininal  otfrnses  and  senteneed  to  imprisonment.  Thesp  M>u((MH'es 
were  executed  by  tran.sportin;L^  tlii^  iM4>ons  to  Spain  and  inrariTratin*^ 
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them  in  penal  institutions  there  situate.  Upon  the  sovereignty  of 
Spain  being  withdrawn  from  Cuba,  such  of  these  convicts  as  were 
serving  unexpired  sentences  remained  in  the  penitentiary  in  Spain  to 
which  they  had  been  committed. 

In  a  conmiunication  to  the  War  Department,  dated  May  22,  1901, 
Major-General  Wood,  military  governor  of  Cuba,  says  (Ist  End.  Doc. 
No.  40,  Case  277): 

Under  the  Spanish  law  the  sentencing  court  retained  jurisdiction  over  the  priBoner 
sentenced  as  to  questions  of  pardon,  release,  eti\,  irresi)ective  of  place  of  imprison- 
ment, whether  within  or  without  the  island  of  Cuba. 

The  military  government  of  Cuba  has  issued  the  following  orders: 

No.  26.]  Headquarters,  Division  op  Cuba, 

Habana,  January  IS,  1900, 
The  military  governor  of  Cuba,  upon  the  recommendation  of  the  secretary  of 
justice,  directs  the  publication  of  the  following  order: 

I.  Hereafter,  whatever  time  prisoners  who  may  be  condenmed  to  any  of  the  cor- 
rectional or  light  punishments  specified  in  article  24  of  the  Penal  Code  may  have 
been  held  in  provisional  imprisonment  shall  be  counted  as  a  part  of  their  term  of 
service  and  deducted  therefrom. 

II.  A  like  deduction,  but  limited  to  one-half  the  period  of  provisional  iraprison- 
ment,  shall  be  made  in  favor  of  prisoners  sentenced  to  any  of  the  ponishmentB 
known  as  '* exemplary  punishment''  (pena  afiictiva)  in  article  24  of  the  Penal  Code. 

[seal.]  Adna  R.  Chaffkb, 

Brigadier-  General^  Chief  of  SUiff. 


No.  137.]  Headquarters,  Dh^ision  of  Cuba, 

Hafximtf  April  5,  1900. 
The  military  governor  of  Cuba,  upon  the  recoinmondation  of  the  secretary  of 
jnstiw,  directs  the  publi(«tion  of  the  following  order: 

Order  No.  26,  Headquarters  Division  of  Cuba,  dated  January  18,  1900,  being  in 
the  nature  of  a  provision  favorable  to  the  prisoner,  is,  in  accordance  with  the  pro- 
visions of  article  21  of  the  Penal  Co<le,  declared  to  have  retroac^tive  effect. 

Adna  R.  Chapfee, 
Brigadier- Gen4r(ily  V,  S.   VoltnUeerSy  Chief  of  Staff. 


In  administering  said  ordei's  the  courts  of  Cuba  have  remitted  a 
portion  of  the  sentences  imposed  by  Cul)an  courts,  during  the  time 
Cuba  was  under  the  sovereignty  of  Spain,  upon  Ramon  Ulque  Mesa, 
Francisco  Risco  Orihuela,  Florentino  de  hi  Paz,  Pascual  Campos, 
Santiago  Ibanez,  Candido  Figueroa  \  AcosUi,  Tomas  Sanchez  or  Gon- 
zales, and  Isidoro  Caballero  Lozano,  each  of  whom  is  now  confined  in 
a  penal  institution  in  Spain.     (Doc.  40,  Case  No.  277.) 

Tlie  military  governor  of  Cuba  requests  the  War  Department  to  call 
upon  the  State  Department  to  enter  upon  diplomatic  negotiations  with 
the  Government  of  Spain  to  the  end  that  the  (fovornment  of  Spain 
recognize  sjiid  modification  of  said  sentences  so  made  by  the  courts  of 
Cuba.     (1  End.  Doc.  40,  Case  No.  277.) 
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Thc^  quostiaii  for  tfie  Sorrotnry  of  War  to  dt*t**nninr  iipponrs  to  Ik:*: 
I«  the  Smvtary  of  VVitr  justifirrl  in  ivr|iiostin^  Hn^  Staft*  r>eiMirtnieiit 
to  iiiau^uraU'  Tit'tfotiatinris  with  Spain  to  lUTomplisli  tliis  ptirposo? 

The*  troiity  of  |K*iK'e  between  Spain  and  the  I'nitefl  States  provides 
iiH  follows: 

Art.  XII.  Judicial  pmreedin^  pentHnj^  at  the  time  of  the  exehuiit;e  nf  ratitii-a- 
tions  n(  tliiM  treaty  in  tlu»  tf*rritnrie>i  fiver  wliieti  8|>fliti  rt^lirii|iu«lii'*^  *ir  iM:*«lej^  her 
iovereigiity  r*hHM  )n^  ilehTiniru**!  accnnliti^  to  the  following  rtilt*H: 

!•  |'inl;riiit*iiti^  reinlert'il  eitht^r  in  rivil  fmis*  hetween  privatt*  imlividiial^,  or  in 
eiiminal  iiiatten*,  liefore  llie  <hiU*  ineritione'l,  ami  with  respert  to  whidr  ttien:  if*  no 
refourHe  or  ri;jlit  nf  review  nn<1rr  tlif  SikuhhIi  law,  f*linll  he  detMiied  to  U"  liiml»  nnd 
shall  l»e  exeruted  in  iliie  fnrni  hy  fonijit^tvnt  authority  in  ttiv  t<*rnlory  within  whirli 
BUch  jnci^nit*ntH  should  In-  i-iirrieil  out. 

It  will  he  notieed  that  judgnic»nt*i  in  criiuinal  matters  are  to  be  con- 
side  red  ^^'/#'/^  in  those  eane^  onl^^  "'''with  reHim^t  iff  whk'h  iJure  In  no 
recfturnf'  f*r  rltfht  of  n'tUf^m  nnder  th'  Spanish  /ntr.'" 

If  the  riiilitary  i,'overnor  is  eorreet  in  .sjiyiii^^  that  under  Spanish  law 
the  eourt  iniposintr  seiiteaee  rotnins  jttrisdietion  to  pardon  <ir  release 
the  eonvietAxl  jK^rson  and  said  jurtHdietion  extendefl  to  ronnnutatitin  of 
sentenees,  it  foHnws  that  the  eonvieted  iM^rson.^  liad  a  (^ontintdnt;  rij^ht 
of  rceoiinse  to  the  eourt  itt  which  they  were  eonvieted  and  Nenteneed, 
and  the  eourt  had  and  retained  the  right  to  review  tht*  luatter:  there- 
fore the  judf^nnents  are  nt»t  to  Jm  eousidered  ^\ffjitW  a,s  tliat  word  is 
used  in  the  treaty. 

I  unfh^rstjind  the  purpose  of  paraj^mph  1  of  Article  XII  of  the 
treaty  to  be  to  ^ireserve  the  jurisdietion  of  thi*  courts  of  Vahti  in  mat- 
tei's  pendinjjf  f>efore  them.  If  so,  Spain  is  Ixamd  to  reeojiruize  the  jur- 
isdiction of  tlie  courts  of  Culm  to  exercise  the  right  of  conniiutation  of 
sentence  wlwn  the  right  is  exercised  pursuant  to  Spanish  law 

The  S'cretary  will  not  fail  to  observe  that  the  conmmtation  of  sen- 
tence made  in  the  cases  under  consideration  was  made  in  compliance 
w^ith  the  orders  of  thi^  ujilitary  government  abovr  set  foith.  Whether 
or  not  the  (iovernnient  *>f  Spain  will  go  Inu-k  of  the  judgment  com- 
imrting  the  sentenet'  and  I'eview  or  consider  the  reasons  whereby  the 
court  was  induced  to  enter  such  judgment,  can  not  be  determined  by 
t  h  e  W  a  1'  I )  e  J  »a  r  t  n  j  e  n  t . 

The  deteiini nation  of  the  Spanish  Government  as  to  what  it  will  or 
will  not  consider  in  connection  with  such  comnmtation,  will  doubth?s.s 
turn  u{x»n  considerations  relating  to  the  comity  of  nations  rather  than 
tlie  provisions  of  tlie  treat}'  or  the  ret|uirements  of  international  law. 

1  uuflerstand  tlnit  the  (iovernnient  of  Spain  takes  the  ix»sition  that 
nativi*  Cubans  now  undergoing  penal  servitude  in  Spain  are  properly 
a  chargi^  upon  tlie  present  government  of  Cul>a,  which  should  assume 
the  trtJubU*  and  exix-nse  of  theii-  furtlier  punislunent,  and  Spain  is 
now  seeking  to  induce  the  United  States  to  accept  this  view  and 
pernnt  the  return  to  Cuba  of  such  ctinvicts  now  ii\  Si^\\\\,  W  ^^^^^£!l.^v*s 
the  case,  it  appc^ars  to  the  writer  that  eott\\AmAeiii  \n\^\  ^X\^  w-vy^s-^V  ^V 
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the  niilitnry  ^owrnoiw^f  i'ulni.  inudo  horoiiK  would  roiomit  the  Unitod 
Sliitos  to  thr  priiu  ipio  adviiiicoti  fiy  Sptiin,  thut  tlie  duty  of  the  sov- 
vn^liTu  to  pnividr  for  the  carry  inj;^  out  of  court  seukMRTH  iu  criminal 
raHe?4  iittachtH!  t(*  tho  territory  in  which  the  court  was  sitting  at  the 
tirui*  tlu^  MMjtPiiri^  wus  iiuposed,  and  passed  with  the  sovereii^nty 

To  whiit  extent,  if  at  all,  this  reque.st,  if  made,  would  oniI)arni."NH  t 
Stiite  Di'ijartriient  \u  the  nc^^otiations  now  in  pro^fre^s  rci^peeting  a  ne^ 
or  atlditiunal  prutond  between  the  Tnited  States  sind  Spiiin,  I  aui  not 
advised.  It  scerus  plain,  however,  that  if  the  nuittor  is  referred  to  the 
Secretary  of  State  lie  shouUl  ]m  Mi  entirely  free  to  exereise  his  judg- 
ment and  diseretitm  as  to  tlie  pro|>riety  and  advisability  of  pre^eoting 
the  rLMjuei^t  to  the  Government  of  Spain. 


Further  proeeedinjjfs  were  had  in  this  nuitter,  as  follows: 

J  LINK  5, 

Hrtt:  The  War  Dt'partnient  ha*^  rettMVHJ  a  rtirnrininir'atluri  from  Maj.  ijen.  lAH>nii 
Wrioil,  U.  H.  V,,  military  K"veni(*r  of  Ciititi,  ivganliiij^  tlieroii^nmlatiim  tiy  thoexis 
t-mirtH  nf  Culm  of  pent*^iu'es  i(jii>t>,se^l  hy  the  ffuirb?  c»f  Vu\ya  tuuler  S|Miriii?h  tlominion 
iifwin  purHiniH  rniivirti^l  nf  tTitiiijial  offtTiiH^  i-niiiiiiitU'tl  in  CiiImIj  uliern'  tlif  fonvict* 
ureHcrv  iiijfoiit  sai^l  flcntvnrt^fi  in  prii**jaHHituaU*<l  in  tiTiitory  nuw  FiiUjfc*t  to  the  »nver- 
d^rnty  nf  Sjiain. 

A  ro|»y  of  said  ninimuniration  iw  herewith  transmitted.     Alan  » opy  r»f  letter  to  lh»s_ 
mililAry  ^"Vurntir  of  t'nba,  tliite<i  Miiy  13,  IVHU,  fnnii  the  Ot-jiiirtnient  f»f  Stat<.^  an 
government  for  C'liki,  tojrettier  with  the  urij^iiia.!  ei^tit  eertitieate*?  showinjtf  the  etm 
mutation  of  eight  «enteat!eii  of  i>er»c»nK  »it«ate<l  a,M  almve  j<et  fortli. 

A\m  copy  of  a  repirt  on  KiviVl  matter  by  tlje  law  oltiivr  of  the  Division  of  Inmili 
Affaina,  War  L>epartnu'»it. 

I  do  not  fi*4*l  at  lil»i*rty  to  reqne**t  yon  to  presetU  thi?^  matti^r  to  tlie  (tovernment  < 
8jiain,  I  Huhmit  the  matter  for  your  eun^iileration  an*l  <letermination.  If  an 
fnrther  information  in  rei^nl  thereto  or  further  artioJi  then^tu  hy  ihe  iuithoritiej*  in 
('nl>a  iH  ih'siretl  l>y  yfpu,  plea.'^e  atlvise  me.  If  the  War  Dejiartment  ean  reinler  no 
fnrther  tM^rvire  in  thin  matter*  f  await  your  rleei^^ion  aw  to  Itie  eonn^e  to  lye  pursued.  . 
\'ery  retntMH'tfully,  yours, 

Kuiiu  BakyTj  Secreianj  nf  War^^ 

The  SacRETARV  or  Statk. 


I>t:eAHTMKST  oF  State, 

8ir:   I  liave  the  hi^iior  to  aekno\vle<lge  the  reeeiiit  of  y«»ur  letter  of  the  tith  itij^tant^ 
iiieloHin^^eerlaiij  et*rtiJieate*j  frr^jii  Culian  rourt*^  j«ho\vin^  the  romrnutiitJon  of  nenten 
im|MMse(l  on  Kan  ion  I'lque  y  Hem,  FraneigtH»  Kim-o  Orihuela,  Florentmo  i\v  la  Pi 
Tastual  ram|iof,  Saiitiajjo  I  bailee,  C'andido  Fija^ueroa  y  Aeosta,  TomjSi»  Siiiiehez 
Gonzales,  and  iHidoro  (Jaballero  Ijozano,  who  were  convicted  of  criminal  ofii 
ei»mmitte<J  in  Vu]m  an<l  are  now  tn^rvin)^  out  tho^e  *4euteiire*j  in  Spain* 

The  rniled  Slaten  eharjf**  d'affaires  ad  interim  at  Madrid  baa  t>een  direet^ni  li> 
bring  thi*i*e  pa|***rH  to  the  attention  of  itie  S[mniwh  (iovernment,  tn'ferrinvr  to  tht? 
requet-t  of  the  militiiry  gttveniiuent  of  fulxi  that  tht^*  men  may  tiave  the  tMnielit  of 
the  n-ihietion  i>f  sentence  and  h^  mk  to  Ik>  a<ivih*e«l  a.H  \o  the  action  taken. 


h 


1  have  the  hc*nor  to  1m 
The  SBCHfn'AHY  i>F  Wak. 


f^ir^  y<.>iir  oijedient  servant, 

David  J.  Hill,  Aiiinij  tSeirtturji, 
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IN  THE  MATTER   OF   THE    CONTRACT   BETWEEN   THE   UNITED 
RAILWAYS     OF    THE     HABANA    AHB    KSeLA    WABBHOV8E8 

(LIMITED)    AND    THE    CUBAN    AND   PAN-AMERICAN   EXPRESS 
COMPANY 

[Sutimitte«i1  T»t»f?ci|fi»»i'r  IH.  IWO.    Gwe  No.  llW<t.  Division  nf  liwulfir  AfTiiir*;,  War  iK^prtitmeDt.) 

Sni:  1  linvr  thv  liomir  t*r»  a<*knowh»dg:r  your  v^nhiil  iTijiit^st  fur  an 
*'^exprL*88ioii  of  vit'WH-"  on  ihin  rontrovorsy,  nud  to  4H»mply  thrivwith. 

This  Dt*partiiiriit  is  ii(»t  oltirially  udvisiMJ  that  coiiipk'to  nud  tiiial 
nt'tioti  1)11  this  (*oiitrr>ver.sy  hius  hren  Uiui  hy  tin*  jidiiiinistriitive  iitithori- 
tips  ill  CuImi.  Cfo%'rriHjr-Geii(4*id  \\'nn<l  bus  umdv  an  onk^r  aniiul- 
Vmg  the  rontnu^  ihvuIvimL  SiihsLnpn^iitly  \w  ivfiM-rrd  thi'  iuutt**r  to 
tlic  adiiiiiiistmtivt"  eoiiiicil  of  tht*  island  of  ( •ul>a,  Infoniuil  advices 
are  riu'oivcd  hy  the  I>r|nirtiiuMil  from  Ihc^  express  ^-onipany  that  the 
admiiiistnttivo  t*oiiiicil  has  sustaiiii*d  tlie  h**,ndily  and  propriety  nt  the 
order  aiimdlirji^  the  emitraet.  The  eoriiplet**  reeord  of  the  adiiniiistni- 
tive  prcK-eedin^rs  hen'in  have  not  yet  been  rei-eived  at  the  Departrni'ot, 
nor  iia.H  a  formal  ajjpeal  f>een  retrularly  prest^ntvul  U)  tlji^  Seeretury  of 
War.  Therefore,  a  fonnal  report  on  the  matters  involved  is  not 
presented, 

A  ei»py  of  the  eon  tract  regard  in^^  whieh  tliis  controversy  exists  may 
be  conveniently  secured  hy  reference  to  IKi*(e  37,  efsfy.^  of  the  brief 
fih*d  hr*reiu  l>y  Messns,  Coudert  Brothers  on  behalf  of  the  express 
company. 

An  examination  of  tliis  eoritraet  will,  irt  my  judg'ment,  ilLsclose  that 
it  18  of  a  kind  and  eharacter  which  would  be  suntained  in  the  Fedeml 
courts  of  the  ITnitedStutei*,  (See  Express  Company  cas4\s,  117  I'.  S., 
pp.  l-2i*.) 

The  oljjections  miffed  a|jrainst  said  contraf^l  by  tii*^  Cuban  authorities 
are  as  foHows: 

First.  That  said  contrai^t  creates  a  monopoly  hy  j^iving*  to  the  Culwm 
and  Pan-American  Express  Company  the  exclusive  privilege  of  eon* 
dui'ting  an  express  Imsiness  on  tlie  lines  of  siii<l  railway, 

111  the  Express  Company  cttses  above  cited,  the  United  8tatca.s 
Supreme  Cburt  held  (syllabus)- 

Itailroiui  coiiifrtinif'H  an*  not  nH|iiir*"<1,  by  iiniij^'  »(r  hy  the  rfunmnn  law,  ti^trtinKfrrthf" 
Irattir  iif  inilepeiuleut  exprt^K?*  r«iin[Kiiii*^  over  thfir  lim*s  iii  tlif  tiiaiiiirr  in  wlili-h 
mitli  trat!i<'  iw  usimlly  fjirri^^i  iiiid  hainHiHl. 

Iiailn»a<i  r*iniittinii?H  an^  fi*if  otili^ed^  either  Uy  the  cmniiKtM  law  or  hy  nna^f,  Ut  (li» 
num*  a«  expn^**  earners  thmi  to  provirlf  the  |mblit*  at  larj^'  with  rpH?*nriahh*  t^xpm^w 
aerutnnuMiafioriH;  iinfl  they  m»f*l  rmt,  in  the  aliwiicf*  <if  antjitiiti',  fiirnit^ti  to  all  indt^ 
]>frnk^iit  exprew  CMin|ianies  t^jcuil  fiw-ihtitrH  for  <li*intj  exurf**  UuHinewi  u|mjii  their 
jia-wMea^er  tnuiM.      (117  l\  S,,  pj).  1-2.) 

It  <lnes  not  appear  that  arjy  other  ex[iress  comjjany  is  desinais  u( 
enga^ini^  in  the  exun^ss  bui*iness  on  the  Hues  of   4*aid  eoa^il\4sewV>i?«k 
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niilwav.     T\w  tivium  nf  th(^  Cuban  iiiithorities  hchmiis  to  have  been  the 
doteniiinsitinn  nf  uti  iibstnu^t  }iro]X)sitioii,  and  not  in  an  exiHting' 

SiM'ond.  The  Ciihiin  authoritu^  ussai!  this  i-ontnirt  or»  the  ground 
that  itiw  therein  attempted  to  relieve  the  niilway  eoiiiimny  from  tmni 
porting  express  niatt(*r,  and  annert  thiit  this  violates  the  prorrsions  of 
the  Spanish  hiw  and  the  eharter  of  the  railway  company  requiring  the 
railway  eooipmy  it-welf  to  transport  the  express  matter. 

The  o^x^nirig  paragraph  of  the  (*ontmet  reeite8  a.s  follow**: 

Nothing  herein  ronUine^l  t^hali  hind  th«*  railway  company  to  do  any  at'i  forhichlei^ 
or  ppqiiireti  by  its  etmct?«8ion  or  the  lawH  fnirii  tinie  tf)  time  in  force  in  Ctiba. 

The  provision  complained  of  i.s  found  in  the  tifth  paragraph  of 
contim^t.     That  jmragra])h  starts  out  with  a  liinitatitm  as  follows: 

The  railway  eonii>aiiy  agrees,  ho  far  be  it  lawfully  iimy — 

And  closes  a«  follows: 

It  is,  however,  expressly  atipiilatjed  by  tJie  railway  t'om^mny  that  the  preaen 
ajjreenient  is  in  nn  way  meant  to  alter,  modify,  or  ihsturb  tht*  dutkt^  imiwi4*e«l  on  th^" 
mil  way  eonipany  m*  to  mailsj  ami  othrr  w^rviceH  that  may  1k'  rev|uiretl  l*y  the  Goveru- 
iiH'iit  iinrh'r  the  tenwi^  of  tlie  I'oncession. 

The  rontnu't  contemjjlates  that  the  niilwiiy  company  may  aeee 
expn*ss  nnitter  for  transportation  over  its  lines,  and  makes  provision 
that  such  express  matter,^ being  reeeived  by  the  railway  cotnjMny,  will 
be  turned  over  to  the  express  company  and  handled  by  the  entployees 
of  the  express  company  instead  of  by  the  employees  of  the  railway 
compmy.  I  can  see  nothing  in  this  stipidation  calling  for  dntstitj 
measures  liy  the  (Toveriunent, 

Third.  The  Cuban  authorities  further  object  to  thi.s  contra**!  l)ecause 
it  it*  therein  stipulated  that  the  expre^s^  company  assumes  to  pay  all 
losses  or  damages  to  ]x>r8ons  or  pr<»i)erty  occasioned  <!uring  tninspor- 
tittion  over  said  railway.  Tlie  olijeetion  madt^  is  that  thereby  the  rail- 
way' company  avoids  liability.  The  complete  answer  to  this  objerti 
is  found  in  the  fact  that  the  mil  way  company  can  ntjt  avoid  its  liiitiilit 
l»y  the  contract  with  the  exjiress  company,  nor  does  it  ai>i>ear  th 
the  contract  tindertook  suc^h  avoidance*  The  contrat^t  appears  to 
intended  to  provide  indemnity  for  the  railway,  and  tiot  a  limitation  oi 
the  railway's  liability. 

Fourth.  The  Cidian  authorities  also  object  to  this  contract  on  tho 
ground  that  it  is  therein  provided  tliat  the  express  company  may 
charge  one  and  one-half  the  rates  for  transportation  which  w^re  iu 
existence  at  the  time  the  contrat^t  was  cn^ated,  and  that  such  nites  wen 
put  in  force  in  an  illegal  and  ludawful  mannei%  If  this  objection 
exists^  it  would  seem  that  the  pn»per  r<>medy  is  to  regulate  the  rate 
and  reqiure  the  ii^^eptani^e  of  the  huvful  amount  instead  of  annidlin^ 
the  contract.  The  express  company  represisnts  that  it  has  abandouinl 
the  increased  rate  and  now  tmnsports  express  matter  at  the  same  rate 
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whirh  pri^vailod  prior  to  tin*  cnnitujii  of  the  eontmet,  and  in  acldition 
t'ollrrts  and  di*li vrrs  t^xprws  iiuith^r  witlRKit  vxirii  rhnixv. 

Vnnu  whjtt  I  iitn  tiUlo  to  li^iini,  lK>tli  frotii  tlu'  impers  on  Hie  and  from 
infonniitioii  infoniiiilly  ri't-eivL^d,  it  appours  thiit  Mftor  tlir  cnuition  of 
thi?  coatnirt  thv  i\\prossroiripuny  exercistMi  the  ri^^hts  secured  thori^by 
ill  .Huch  iniiii'HH'  its  to  he  ulnisivc^  They  t*xat*ted  the  payment  of  rah'H 
hitrher  than  those  thej'rtofore  prevailing  and  re(p»ired  their  employees 
to  pass  throuj^li  trains  and  romijel  the  passengers  to  surrender  hand 
f*agpii,''e  to  the  express  rompany  and  pay  a  fee  for  the  transportation 
thereof,  and  in  numerous  ways  sought  to  increase  their  laisiness.  Thi8 
(H-easioried  ^^reat  dissatisfaetion^and  in  eonsequenee  thereof  the  Cuban 
authorities  felt  retjuired  to  proteet  the  publie  from  tlie  aethni  of  the 
express  eom|muy.  Thereup<ni  the  administrative  authorities  saw  tit 
to  annul  the  contrart*  The  expri^ss  eompany  now  represents  to  the 
department  that  these  (dijeetionahle  piaetiees  have  been  diseontinued. 

1  entertain  the  view  that  the  adnunistnitive  authorities  t)f  Cuba,  in 
seekini,'"  a  remedy  to  eorreet  the  abuses  trnnvinj^  out  af  this  ron- 
tniet,  should  have  contiiuHl  themselves  to  the  autliority  U^  re|^ulate  the 
condnet  of  the  laisiness  and  not  attempt  to  exercise  the  iX)wcr  to 
ahroijate  personal  eontrae'ttj. 


Copy  of  the  foi-etjoini;  re|K>rt  was  tnmsmitted  to  the  nnlitary  «^ov- 
ernor  of  Cuba  for  his  cnnsideraticm  in  dctn'ininin^  the  questions  dis- 
easised.  The  action  of  the  government  of  t  *ulta  was  ii><  set  forth  in  the 
following  order: 

No,   14.]  HE.^DQLTABTBItM   DEPy^m\MKNT  OF  CrBA, 

flftlKtittf,  Jftnnfmi  15^  190L 

The  military  fjcivemnr  f if  Ciilia  aiiiiouiut's  the  foJlowin^r  ilrrlsioji  in  tlit'  idiiHt-r  of 
thr  valklil  V  ♦•!  tin*  rmilnii  t  rxiKfhi^;  iH'twtvri  thf  t'nilrd  KiiitvviiyHiff  Haluituiurifl  V\w 
t'nlnin  and  I'nu-Aim'riciu^  Kxpn^hH  Cninittujy: 

\Vliei^iij«  thv  kg^il  rci>rej44^ritativtM>f  the  Cut mu  ainl  l*an-Aiiii'nraii  ExI>rles^<  0>m- 
jniny  han  stated  lliat  the  expreHw  nuiiinUiy  only  elaliti?*  to  be,  iiniler  ita  ermtract,  the 
rnstmnieiit  or  \x\io.\\i  fcir  a  K]HH'ial  ohjtnt  of  the  mnroml  eiMiieany: 

When'rt!^  tio  delepttion  or  alienation  of  the  powers  or  ressiKmni hi litie.n  iff  the  miU 
road  n^nifMiny  have  Ihhti  jjiaile  to  the  ex|*R*>vS  roiiijiany  wherehy  the  raihosid  rom- 
])any  i.-^  h\  any  way  relieved  of  the  i\*Hj>on?ii  hi  lilies  iinposed  iijkui  it  by  ttie  laww  in 
f o  rt  e  i  n  matte n*  r>f  t  ran hj  m  rtat  i  c»  1 1 ; 

Wheieae  the  milnmd  ttinijmiiy,  under  the  existing  eontrurt,  nrnxt  rereive  exjirei^ii 
matter  from  any  otlu*r  eomijany  or  private  per>5oii  w  ho  may  present  it  for  tnuLMiKir- 
tation  and  frans^Mart  it  in  aeeordanre  with  the  tanffn  preHenlxd  hy  tin*  railroad  laww: 

Therefor*^  the  military  vfovernor  deei4U*8  that  the  ei>ntraet  exii<tini;  tjetweeti  the 
Uaite*!  liailwaya  of  Halmna  and  the  CuLmii  and  Pan-Ameriean  Kx{>re«H  Oimpany  ie 
valid  and  lawful. 

IL  L,  8<.oTn\  Adjntttut'iumral. 

13635—02 33 
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IN  THE  MATTEE  OF  THE  FBOTEST  0?  M.  F.  YIOHSI,  AH  INHAB- 
ITANT OF  THE  ISLAND  OF  CUBA  AND  AN  ATTOBNEY  AT  LAW. 
AGAINST  THE  OEDEB  OF  THE  MILITABT  OOVEBNOB  OF  CUBA. 
DATED  JULT  29,  1899,  BEING  NO.  184,  HEADaUABTEBS  DIVISIOH 
OF  CUBA. 

[SubmitltMl  AiiKUst  29,  18i»9.    Cnsi>  No.  701,  Division  of  Inwilar  Affairs,  War  DepartmentJ 

The  order  iij^ainst  which  this  protest  is  made  is  as  follows: 

No.   124.  IlEAIKirAItTERM    DIVISION   OF  CUBA, 

Hahmn,  July  29^  1899. 
The  military  governor  of  Culm  <Hrects  tlu;  publication  of  the  following  order: 

I.  Hereafter  all  proeee<linjr«  known  as  contencioso-adininistrativos  ])en(iing  before 
the  sala  (ie  lo  civil  of  the  audiencia  of  llabana,  which  may  have  bwn  eHtablished 
against  deciHions  rendered  prior  to  January  1,  18iM),  by  authorities  under  Spanish 
sovereignty,  are  here])y  susix»n<led.  The  said  sala  of  the  au<liencia  shall  declare  all 
such  ca.«e8  closed  and  order  that  no  further  action  V)e  followeil  to  reach  the  final 
decision. 

II.  Immetiiately  u|)on  issuing  such  orders,  against  which  there  shall  be  no  recourse, 
said  sala  shall  require  that  the  achninistrative  rei'onl  of  i»nK'ee<Hngs,  called  for  by 
the  sala,  in  virtue  of  the  establishment  of  the  recourse  conteiunoso,  be  forwarded  to 
the  dejMirtinent of  justice  an<i  public  instruction.  Said  tribunal  shall,  however,  retain 
the  record  of  proceedings  that  may  have  taken  place  l)ef<)re  the  same. 

III.  The  parties  interested  in  said  recourses  (contencioso  administrativos)  may 
appear  befort^  the  military  governor  i)ri()r  to  Septemlxjr  i,  1899,  which  date  will  not 
V>eextende<l,  to  solicit  that  the  decision  exceptc<l  rendered  by  the  Spanish  authorities 
Ixi  revise<l  and  that  the  question  which  originated  the  claim  Ix^  decided.  Said  peti- 
tions shall  be  filed  with  the  department  of  justice  and  jniblic  instruction,  which 
will  forward  them  with  a  report  to  the  military  government.  All  interested  parties 
failing  to  j>resent  their  claims  within  the  jK^ricMl  above  specilie<l  shall  forfeit  their 
right  to  claim  of  any  kind. 

IV.  Tlu»  <lecision  which  the  military  government  may  render,  in  the  matter  of 
claims  mentiimed  in  the  jireceding  article,  shall  be  with  respect  only  t<i  the  fun<la- 
mental  and  essential  parts  of  the  (piestions  involved  in  the  de<*isii)ns  of  the  Spanish 
authorities  and  against  which  the  aforesaid  recourses  (contencioso  administrativos) 
may  have  lx»en  established. 

The  revision  for  which  in^tition  may  be  made,  according  to  the  provisions  of  the 
prece<ling  article,  shall  not  exten<l  to  matt^'i-s  relating  to  infringements  of  a  formal 
character,  whether  tlu'se  refer  to  the  proce<lure  or  involve  the  conq>etency  or  int^oni- 
petency  of  the  authorities  or  functionaries  rendering  the  decisions  to  which  exception 
is  made. 

All  iH^titions  for  revision  which  refer  solely  to  such  matters  shall  be  denie<l  by  the 
department  of  justice  and  public  instruction,  and  no  action  shall  be  taken  on  them. 

Adna    K.  C'n.\FFEE, 
BrKjadivr- (Irucnil^  Chief  o/ Staff, 

To  properly  understand  the  purpose  and  efleet  of  this  order  it  18 
necessary  to  review  the  Spanish  judieial  procedure  to  which  said  order 
relates  and  is  intended  to  supplant. 

In  Spain  and  her  eolonies  there  is  established  a  review  of  certain 
administrative  actions  by  appeal  to  the  courts  from  the  deci8ion»  of 
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administrative  otficors.  This  is  known  as  ^^recurno  amtencioso 
adm  in  isfnitiro, '' 

There  is  a  trihunal  at  Madrid  and  there  were  local  tribunals  in 
Cuba,  Porto  Rico,  and  the  Philippines,  respectively,  having  jurisdiction 
of  said  actions.  The  Cuban  tribunal  consisted  of  the  president  of  the 
territorial  audieiuia,  the  associate  judjjfe  of  the  civil  chamber  {mla 
da  lo  rirl/)  of  the  audiencia,  and  four  administrative  magistrates. 

In  Cuba  the  proceedings  to  review  the  actions  of  administrative 
officers  had  to  be  instituted  within  three  months  after  the  decision  of 
the  administnitive  officer  was  !)rought  to  the  attention  of  the  aggrieved 
party.  Not  only  private  parties  affected  by  the  decision,  but  the 
public  administration,  have  the  right  to  this  remedy. 

The  proceeding  is  begun  by  a  complaint  (demanda)  which  is  accom- 
panied by  the  documents  necessary  to  show  the  Imsis  for  the  pro- 
ceedings. To  this  an  exception  may  >)e  entered  on  the  ground  that 
there  is  no  jurisdiction,  or  defect  of  parties  to  the  proceedings,  or  a 
defect  in  the  complaint  pro|)er.  From  the  decision  on  these  points  an 
appeal  lay  to  the  Madrid  tribunal.  If  none  of  the  preceding  objections 
are  taken,  there  must  be  an  answer  to  be  accompanied  by  such  docu- 
ments as  may  be  proper  and  pertinent.  Then  comes  the  proof  which 
follows  the  ordinary  procedure  and  the  decision  which  embodies  a 
statement  of  facts  and  conclusions  of  law. 

Fpon  the  occupation  of  Cuba  by  the  United  States,  jurisdiction  in 
cases  of  this  chanict^M*  was  conferred  on  the  court  known  as  the  civil 
chamber  (sahi  dr  lo  ctvll)  of  the  audiencia  of  Habana. 

By  Ord(»r  No.  41,  headquarters  Division  of  Cu})a,  dated  June  14, 
1SU<),  it  was  provided  that  the  supreme  court  of  Cuba  should  have 
jurisdiction  to  hear  and  determine — 

14.  IVtitioiiH  for  revision  in  civil,  criminal,  and  administrative  matters  (contenaioeo 
adniinistnitivo). 

15.  ApjK^iils  from*  the  dooiHions  of  the  audiencia  of  Halmna  in  adminlKtrative  cases 
(<*()nt«MisioHo  adniinistrutivo).     (See  Hul)divisi<ms  14  and  IS,  swr.  7.) 

\\\  this  order  the  supreme  court  of  Cuba  was  given  jurisdiction  of 
appeals  in  these*  eas(\s,  which  jurisdiction  had  theretofore  been  in  the 
supreme  court  at  Madrid. 

The  order  of  July  2!*,  ISIM),  against  which  this  protest  is  filed,  under- 
takers to  sus|MMul  the  proceedings  in  all  cases  of  this  chamcter  pending 
before  tin'  court  known  as  H(da  d^^  In  dril  of  the  audiencia  of  Halmna^ 
which  involved  decisions  made  by  administrative  officers  prior  to 
January  1,  \s\nK  and  requires  that  said  court  shall  send  the  records  in 
such  eas(»s  to  the  d<»partment  of  justice  and  instruction,  where  the 
further  proet'edings  an*  to  be  had.  The  parties  interestcKl  are  reciuired 
to  file  a  petition  before  Septeml)er  1,  ISIM),  asking  that  action  })e  taken 
in  the  premises,  which  action  is  to  be  the  report  on  the  matter  by  saici 
department  and  the  decision  thereon  of  the  military  governor* 
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All  cases  arising  on  decisions  made  since  January  1,  1899,  are  still 
to  be  heard  hy  the  mlu  de  lo  civil  of  the  Habana  audiencia. 

There  seems  to  be  no  extraordinary  occasion  for  making  a  distinction 
l)etween  cases  involving  decisions  made  by  administrative  officers  prior 
to  January  1,  1899,  and  those  made  subsequent  thereto.  There  is  no 
question  that  the  nala  de  lo  civil  of  the  audiencia  of  Habana  properly 
had  and  retains  jurisdiction.  The  purpose  of  the  order  is  to  deprive 
the  court  of  jurisdiction  and  susi>end  proceedings  in  certain  ciu»C8  dis- 
tinguishable from  those  in  which  the  court  retains  jurisdiction  only  by 
the  time  at  which  the  cause  of  action  arose. 

But  if  the  reasons  for  the  change  were  incontestable  the  order  could 
not  be  sustained,  as  it  is,  in  vny  judgment,  contrary  to  article  12  of  the 
treaty  of  peace  with  Spain.     That  article  provides  as  follows: 

Judicial  proceeding::?  i)ending  at  tlie  time  of  the  excliange  of  ratifications  of  tliis 

treaty  in  the  territories  over  which  Simiii  relinquishes  or  cedes  her  sovereignty  shall 

be  deterniinetl  accrording  to  the  following  rules: 

»«««««  » 

2.  Civil  suits  l)etween  private  individuals  which   may  on  the  date  mentione<l  Ije 

undetermine<i  shall  bt»  prosiH'ute<i  to  judgment  In^fore  the  court  in  which  they  may 

then  be  pending  or  in  the  court  that  may  Ije  substituted  therefor. 

I  understand  the  expression  "civil  suits  between  private  individu- 
als" to  mean  civil  suits  involving  the  rights  of  private  individuals  and 
to  embrace  actions  of  the  charactiM*  under  consideration.  The  order 
depriving  the  s<d(i  dr  lo  civil  of  jurisdiction  does  not  distinguish 
between  cases  pending  at  the  '"time  of  the  exchange  of  ratifications  of 
this  treaty"  and  those  instituted  thiu'cafter.  Even  in  the  absence  of 
treaty  stipulations  the  rule  is  that  as  to  individual  rights  a  treaty  is  to 
}>e  considered  as  dated  at  its  ratificiition.  (Haver  v.  Yaker,  J)  Wall.,  82; 
United  States  r,  Sibbald,  lO  Pet.,  318,  323;  United  States  /'.  Arredondo, 
6  Pet,  748,741).) 

The  nuitual  exchange  of  ratifications  of  the  late  treaty  with  Si)ain 
was  made  April  11,  ISIVJ.  As  to  citses  pending  in  the  courts  at  siiid 
date,  the  order  under  (consideration  is  void,  being  in  derogation  of  the 
provisions  of  the  treaty. 

Th(»  Spanish  law  re<{uired  actions  of  this  character  to  be  instituted 
within  three  months  after  the  decision  appealed  from  became  known 
to  the  party  aggrii^ved.  From  Jaiuiaiy  1  to  April  11,  IstMj,  is  a  period 
of  over  three'  months.  It  follows  that  all  or  n(»arly  all  the  cases  to 
review  decisions  made  ])rior  to  »Ianuary  1,  1S!M.».  were  pending  when  the 
mutual  ratifications  of  the  treaty  were  exchanged. 

In  many  instances  <»xecutive  ofiicers  in  th<»  administration  of  affair.^ 
of  their  office  act  judicially.  (Sioux  City  r,  Wyckofi*,  43  Neb.,  265; 
Stat(»  ex  nd.  Wyckoff  v,  Merrell,  (>1  N.  W.  Hep.*,  754.) 

This  is  especially  true  of  administrative  oliicers  in  S])anish  depend- 
encies.    Where  such  is  the  case,  the  matters  before  such  ofKcer  are 
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**jiidkMftl  prororfliniips  peiulini^,"  tuv\  whoiv  smli  was  fho  rase  iji  Culm 
the  dispositinn  thi*r«^nf  is  **<>ntrnllrcl  f>y  saiti  tn^aty  stiinilatinii. 

A  treaty  \s  a  law  of  the  land  \vln>ntn<M^  its  |)ruviskm.s  preserilw  a 
rule  l»y  which  the  rights  of  the  jirivat**  <'Uizrii  or  suhjert  may  he 
determined.  (In  re  Ci>oper,  143  U.  8,,  472,  5U3;  Kdye  f\  Koberts^on^ 
112  U.  S.,  580,)  / 

A  treaty  is  the  siiprenie  law  nf  the  land.  (Whitney  f\  RuUertson, 
124  U,  8.,  IW;  United  8tates  i\  liauscher,  IVJ  V.  8.,  4uT;  Ilauen- 
stein  t\  Lynham,  KH)  U.  8.,  483;  Felloa  tf.  Blacksmith,  W  How.,  366; 
StrnthersV.  Liinus  12  Pet.,  410,) 

This  rule  is  of  espeeial  force  under  exinting  conditions  in  Cuba, 
since  the  provisional  government  is  being  maintained  therf^  hy  the 
United  States  purnunnt  to  treaty  .stii>ulation  that  'Mhe  United  8tate8 
will,  HO  lonj:!^  as  such  necn|)ation  shall  last,  assunn?  and  discharge  the 
ohligsitions  that  may  under  international  law  msult  from  the  fact  of 
its  o<HHipatit>n/'     (Treaty  of  Paris,  Art.  L) 

This  treaty  stiinilation  is  one  of  the  bases  on  which  the  existing 
government  of  Cuba  ^tiinds,  and  is  one  source  from  wiiich  it  derives 
authority.  Treaties  should  lie  liberally  construed,  so  as  to  carry  out 
the  apparent  int4*ntion  of  the  {>arties.  {\h*  (ieofroy  v,  Kigg^^,  131-5 
U.  S.,  258.) 

It  must  have  lieen  well  known  tn  the  distinguished  diplomut.s  and 
statesmen  who  fornudated  the  treaty  of  peace  that— 

Though  the  jKiwernof  tlie  military  «X'Ciit>ant  are  absolute  aad  f5ti|>remf  and  immerli- 
at^i-ly  <i[n^rati'  u|ioii  i\w  [uAlik'n]  conditions  oS  tht*  iiiliHliilant'*,  llie  (imnirijml  laws  of 
thtM*on(|uertNl  torritnrysueh  as  affect  private  ri^ht>*4  if  (HTsori  ami  pni|H*rty  luni  pro- 
vitk*  fi*r  the  i>uiiishinent  of  rriine  are  o>nNMt"n'«l  a**  euntiniiin^*  in  fctrce  ri  k\,r  its  they 
are  c'ouii»iitible  with  the  liewdrnlt^r  nf  thiu^  until  tliey  am  mi?t|ieiidtil  nr  aii|H?r8<!(ieti 
by  the  m^cupying  iK'lligerent,  and  in  pratHii'v  they  are  rmt  iii*ually  al>riigati^l,  hut  are 
allowtnl  to  renmiii  in  force  anil  to  lx»  adniiniatereil  hy  Ihe  onlinary  trihnnalH  mih- 
stanlially  uh  they  were  l»^f*»rt^  tlie  oceupalioa.  *  ♦  *  'ftio  juiI^h  and  the  other 
otticialH  iN^nnected  with  the  a«bni nisi  ration  of  justice  may,  if  they  arcept  tin* 
mipri^macy  of  the  UnittHi  8tat«tH,  eijiitinue  to  adminiMer  the  law  of  the  laml  hh 
iM^tween  man  and  man^  ander  the  supervision  of  tht*  American  t'onniumder  ia  chief. 
(Ivi^tter  fr«<ni  I'reHitlent  McKinley  tn  the  Seeretary  of  War,  July  i:i,  iSltH;  (ieneitd 
Orders*,  War  Departmentt  No.  101.) 

The  nj(*mbers  of  the  (  onmiission  irmst  also  have  kntjwn  at  the  time 
of  thidr  deliberations,  in  Deeemlier,  that  in  the  prot  hunation  above 
c|m)ted  from,  published  iti  (tenentl  Orders,  Jidy  IS,  1S^8,  tfu^  Presi- 
dent had  said  with  refej-enee  to  the  (kietrine  expressed  in  the  lant^naii^e 
tjunte(t  and  its  reeotrriition  in  Culja: 

ThiH  enliphU^iu^l  praetiee  i»,  as  far  as  pos«iblej  to  U-  adhen-d  to  on  thf*  pre**ent 
cxcaaiun. 

It  therefore  seems  that  the  insertion  of  tliis  sti|)ulation  (Artlele  XII) 
in  the  treaty  wiis  intituled  to  aeeom|>lish  more  than  a  simple  deelara- 
tion  of  the  usual  rule  of  international  law. 
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In  the  treaty  between  the  United  States  and  Spain  dated  February 
22,  1811^  it  was  stipulated  that  all  the  grants  of  land  made  before  the 
24th  of  Januar}^  1818,  by  His  Catholic  Majesty,  or  by  his  lawful 
authorities  in  the  territory  ceded,  should  be  ratified  and  confirmed  by 
the  United  States.  In  discussing  the  purpose  and  the  intent  with 
which  this  stipulation  was  inserted  in  the  treaty,  the  United  States 
Supreme  Court  say: 

It  is  not  imreaaonable  to  suppose  that  His  Catholic  Majesty  might  be  unwilling  to 
expose  the  act«  of  his  public  and  confidential  officers,  and  the  titles  of  his  subjects 
under  Uiose  grants,  to  that  strict  and  jealous  scrutiny  which  a  foreign  government, 
interested  against  their  validity,  would  apply  to  them.  ( United  States  v,  Clark,  8 
Pet,  436,  449.) 

In  the  matter  under  consideration  it  is  also  not  unreasonable  to  sup- 
pose that  Spain  was  unwilling  to  expose  the  acts  of  it^  public  and  con- 
fidential officers,  and  the  property'  rights  of  its  subjects  acquired  under 
those  acts,  to  the  action  of  a  uiilitar}'  tribunal  of  a  country  with  which 
it  was  negotiating  the  termination  of  war.  Hence  the  pi*ovisions  of 
caid  Article  Xll  in  the  late  treaty  of  peace. 


Respecting  the  matter  discussed  in  the  foregoing  report,  the  military 
governor  was  advised  as  follows  (see  cablegram,  A.  G.  O.,  November  4, 
1899): 

The  President  direct><  that  you  report  a.*^  soon  jls  possible  your  roa.«>ons  for  removing 
the  pr(>cee<li!ijrs  kn(»\v!i  as  "roiitencioso-aihninistrativos"  fnmi  th(i  jurisdi<*tion  of 
the  *\sida  <le  lo  civil  of  the  au<lionriji  of  Ilabana,"  and  in  the  ineantiine,  and  until 
further  onlers  from  the  President,  the  operation  of  your  order  No.  124,  of  July  29, 
181W,  providing  for  such  removal,  is  hereby  suspended. 

The  matter  ])eiiig  reconsidered,  th(»  inilibiry  governor  of  Cai)a  issued 
the  following  order: 

No.  2.]  IlEAD(irAKTKlLS    DiVI.SION    OF   CUBA, 

Ifiihaiia,  Jdunnrif  Sj  1900, 
The  military  governor  of  Cuba  directs  the  publication  (\i  the  following  order: 
Order  No.  124,  HeruUpiarters  Division  of  Cuba,  date<l  Ihibana.  July  29,  ISW,  having 
reference  to contencioso-administrativo  cases  pending  In'fo re  the  sala  <le  lo  civil  of  the 
audieiuria  of  Ilabana,  is  hereby  revoked. 

A  ON  A  R.  Chaffee, 
Brujitilirr-drneral,  ('h icf i)f  Staff, 
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THE  DISPOSITION  TO  BE  MADE  OF  ClETAni  EFFECTS  OP 
MORTIMER  COOK.  DECEASED,  HOW  IN  THE  POSSESSION  OP 
THE  MILITARY  AUTHORITIES  OF  THE  UNITED  STATES  IN 
THE  PHILIPPINES, 

Sir:  I  biu'o  the  honor  to  roixjit  ii|h>h  h  mutter  arisinjf  us  follows: 

xMortiinrr  Cook,  u  c*iviiiaii,  ut,^t*d  7»^,  ant!  a  citizoii  of  th<^  State  of 
Wushhi^'toiK  riiitiHl  States,  dirci  at  brijunuh-  liofspital,  lloilo.  Philip- 
piiu^  Ishir*(ls,  ijn  November  2:J,  IStJH,  Iraviiit*;  jH*rsonul  prnpertv  of  .such 
value  and  anion nt  that,  after  puyiii*;  the  exjMMises  of  his  ilhies^  and 
huriuK  Hiere  reriiuituMl  ofn*  watch,  one  medals  *^ae  trunk  rtJiitaiuiiijj; 
weurin*f  apparel,  and  JJ^tiTHJiS,  proeeeds  of  the  sale  of  the  remainder  of 
hiN  per.soaa!  idFet  ts  at  thi*  time  of  liLs  death, 

A  few  honrs  prior  to  Ills  death  and  after  he  had  heen  informed  t>f 
Ins  approuehini|f  dissoliititni,  tlie  said  Murtimer  Cottk  stalled  in  his 
attendinir  snrireon.  G.  H.  Calkins,  aetiri^' assistant  surt!;*eoii,  U.  S.  A., 
and  W.  (i.  HaaiK  eaptaiii  and  adjutant,  Tenth  I  uf  sin  try,  l\  S,  V,.  that 
he  denired  in  case  he  died  that  all  Ids  money  and  rtieets  should  ho  sent 
to  Mrs.  Farrie  Co<^k  Litehtield,  at  Plaza  Hotel,  Chieutro,  HI. 

After  thi*  death  td  said  Mortimer  Cook,  theeonnnander  <d"  the  United 
States  forees  in  the  V'isayan  distriet,  in  which  Iloilo  is  sitmtted,  direchnl 
Capt.  W.  W,  WotliersiK)on,  Twelfth  Infantry,  l\  S.  V.,  lolleetor  of 
customs  at  the  port  of  Iloilo,  to  take  charge  of  and  close  n\r  the  estate 
of  the  deceased,  acting  Iti  said  mutter  in  the  eai>aeity  of  a  Ignited 
States  consular  agent. 

This  direction  was  einhndiiNl  in  the  following  order: 

To  iht'  Coftatirr  i^f  Ca^ttomH  uml  Afihuj  t'tiital  StittrM  fhiiHtdnr  A(ffitt^  Ihtifo,  i\  L 

Sik:  In  the  nhs»ejKv  of  iitiy  r!ire<t  i\'[»rft4eritarivi'  uf  thi^  \ik\v  MnrtiuuT  Cortk,  an 
AhitM-iiHii  i^ilixi'M,  wlnt  ilii'<l  ut  tho  Iioniatal  in  Jloili*,  V\  L,  Nnvcitd»cr  22,  l.^**!i,  ami 
tlnTf  Iw'iiii;  iinrivi!  fum  tioiiaiy  with  appri>[>riatt*  [Kiwrrn  in  thb  (*ity,  yoiiurf  direch'd, 
in  ynnrcnparily  il«  Tnih^l  Slate**  cfinmilar  a^^ent,  h*  take  ehari^e  ui  \hi'  i^^tiUe  i*t"  Ihr 
bti-  MoriinitT  itutk  ati4  (lbiH>s*»  of  t!ie  8aiiie  in  aceenlatire  with  United  i^tatec*  hisvM 
ami  eont^nlar  revrnlatiiina. 

Pursuant  to  sueh  direction,  C-uptaiu  Wothersp(K>n  reduced  the  per 
Konal  instate  of  the  deceased  to  his  |X)sseHsioTi,  paid  the   expenses  of  his 
final  illness  and  fnteriinMit,  and  remitted  the  cash  balance  of  ^l7*^.t»S  to 
the  Secretary  of  th(^  TicasuiT  of  Un*   Cnitt»d  Stntt*.s,  as  rctpiired  hy 
paragraph  »iS5  of  Consular  Regulations  of  the  United  States, 

In  further  pnrsimnce  of  said  consular  regulations.  Captain  Wother- 
spooii  transuutted  the  watch  and  medal  belonging  to  said  estate  to  the 
Secretary  of  State,  together  with  a  rejK>rt  of  hh  aeticm  i^egtiniing  said 
estate,  an  inventory  of  the  ctfects  of  the  deceased,  an  account  ciu^rent 
of  money  received  and  expended,  with  proper  vouchers  in  regard 
thereto. 
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The  report  shows  that  Captain  Wotherspoon  retains  possession  of 
the  trunk,  a  portion  of  the  wearing  apparel,  and  eertjiin  papers,  which 
he  states  are  of  no  salable  value  at  Iloilo  and  are  retained  subject  to 
further  disposition. 

Upon  the  receipt  of  the  report  and  two  packages  containing  the 
effects  of  the  deceased  forwarded  to  the  State  Department,  the  Secretary 
of  State  referred  the  original  communication  from  Captain  Wother- 
spoon and  the  packages  to  the  War  Department  by  letter  from  the 
Hon.  Thomas  W.  Cridler,  Third  Assistant  Secretary  of  State. 

By  this  action  it  is  understood  that  the  State  Department  declines  to 
assume  reponsibility  in  the  further  disposal  of  the  effects  of  Mortimer 
Cook,  deceased,  and  entertains  the  view  that  jurisdiction  in  the  prem- 
ises attaches  to  the  War  Department. 

There  also  appears  in  said  letter  from  the  State  Department  a  sug- 
gestion expressed  as  follows: 

It  would  appear  from  an  onler  to  Captain  Wotherspoon  from  military  head- 
quarters, which  accompanies  the  letter,  that  he  is  perfonning  duties  similar  to  those 
performe<l  by  a  consular  agent,  and  that  for  that  reason  he  signs  himself  acting 
consular  agent. 

I  would  suggest  that  the  attention  of  Captain  Wotherspoon  \ye  called  to  the  fact 
that  as  the  Philippines  have  Ix^en  taken  possession  of  by  the  United  States  and  are 
now  under  the  control  of  the  War  Department,  there  cun  no  longer  be  either  actual 
or  acting  consular  officers  in  these  islands  and  that  no  reports  can  projierly  be  made 
by  him  to  this  Department. 

By  Circular  No.  16,  Division  of  Customs  and  Insular  Affairs,  issued 
by  the  War  D<»partnient  May  11,  iSiM),  it  was  ordered: 

Collectors  of  customs  appointi^l  by  the  military  autliorities  of  the  I.'nited  States 
at  jKjrts  in  territory  under  military  govennneiit  are  hereby  <lire('te<l  to  i>*»rforni  the 
<luties  formerly  Ijelonjrinj;  to  United  States  consuls  or  consular  otiieers  in  such  terri- 
tory, so  far  as  concerns  seamen,  vessels,  elearanres,  etc. 

This  order  was  necessary  to  enahh^  the  territories  to  enpa^e  in  com- 
merce with  tills  and  other  nations,  and  1  am  advised  that  the  action  of 
the  collectors  in  the  p<nformance  of  their  duties  as  consular  agents  in 
matters  relatlnef  to  commerce  are  rec()<rnized  i)y  custom-house  officers 
of  the  United  States  and  of  other  nations. 

It  will  be  observed  that  the  order  above*  <|uoted  authorizes  the  per- 
formance of  such  duties  as  concern  seamen,  vessels,  clearances,  etc., 
and  thiu-efore  limits  the  authority  of  such  oflicers  to  matters  involved 
in  the  commerce  of  the*  country,  and  would  not  authorize  them  to  act 
as  consular  agents  of  the  Unlt(Hl  States  In  adminlstei-ing  upon  the 
estate  of  a  citizen  of  the  United  Sttites. 

From  the  papcM's  IiIchI  herein  It  do(»s  not  appear  what  action  has  been 
taken  1)\'  the  Treasury  Department  regarding  th(*  money  derived  from 
the  sale  of  the  effects  of  Mortimer  Cook,  which  has  Ixmmi  remitted  to 
the   Secretary   of    th(i   Treasury.     This    Department    has,    however. 
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roreircd  tho  fnllmvinf^  lottpr  from  the  Aotliltjr  tif  tin*  TrfMisurv  for 

Wasringtxjn,  D.  C.^  Ff-hrtiAirff  /J,  mXK 
Hon.  G.  D.  Meiklej«uin% 

8jh:  I  have  to  n^qiU'^it  thiit  thi>*  oltin*  may  }n-  InrnhlwA  with  tin*  inventory  nf  tiie 
i:'ffi*rt*j  of  Mortimer  (Viok^  ikfeasfd,  to^fthcr  witti  what  infiirnmtinn  ha^i  been  rei't'ived 
l)y  the  War  I>i*pKarlrn*^nt  In  regard  to  tht?  heirs  of  the  waid  deei*ii**ed.  Tfie  Third 
A!*^i(*(juit  Se<*retary  nf  State  iiifornuKl  thin  oihee  tm  the  Ipt  instant  tiiat  tJie  originnl 
report  anil  it**  inel(i*^nreH,  of  the  esdjite  of  Mr.  ('4H>k,  rei^eived  fniin  CaptAin  Wollier- 
sijoori,  IloiUi,  P.  I.,  were  i«ent  ti»  the  Wtir  Di'partnient. 
KesiH^et  fully, 

Ernst  <t.  Tim  we,  AndUnr. 
i\  V,  A. 


Appai'i^ntly  the  Stjitf  l)o[Jurtiii<^i»t  refuses  to  eonsider  the  rollrctor 
of  the  ix>i*t  of  Iloilo  as  authoidzcd  ttv  exi*t*eiHp  tlie  powers  of  a  ron8il- 
lur  iijifent  of  the  l^nil(»d  Shites  in  the  iidniinistriiticjii  of  estates  of 
Aim*rie:iu  idtizeiis,  rlot*eits<Hi,  while  tlie  Treusiiry  DepiiiinnMit  enter- 
ttiituKl  the  view  that  he  is  iiiithorized  to  exereine  sutdi  powei*s. 

It  will  Ih>  nee  II  thsit  the  first  tj  nest  ion  presented  is,  to  whut  Depurt- 
ilietit  does  jiiiistlietion  tittueh  f  If  the  hohlin^  of  the  Shite  Depjirt- 
inet^t  is  eorrect.  tht*  order  of  Captnin  Wothers|>ooti  U}  pt*oeeed  hh 
eoiisidur  Mfretit  was  witlioiit  authcirity  iirnl  must  l»e  held  as  simply  a 
direetion  thut,  ns  an  otKcer  exereising  authority  in  territory  sidrjeet  to 
iinirtial  ride,  hv  shtnild  he  i^uideil  l>y  rules  preserthed  for  the  action  in 
siieh  easejs  by  eonsular  ageiitH  t>f  th*'  Tnited  States,  in  whieh  event  I 
lUii  of  tin*  opinitnj  tlnit  tin*  'rreasiiiT  Departnn^nt  won  hi  not  aequire 
jiirisdirtion,  and  the  proper  eourse  woidd  he  for  that  I>t*paj'tiiient  to 
tmnsiiiit  tlie  funds  ivalized  fi'tnii  the  side  nf  thi*  (*rt"eets  of  Mortimer 
Cook  to  the  War  Department,  and  the  fiirth(*r  aetion  in  the  matter 
Ih*  taken  liy  this  Departmoat, 

If  the  State  l>e|«irtmeiit  r(*fiises  to  reeo^aize  or  eonsidrr  the  eol- 
leetnt'  !»t  tlie  port  of  Iloilo  as  a  ecnisiihir  aiifent  <»f  the  Tnited  States  {m>s- 
«€*ssini|f  authority  to  aet  (dlieiatly  in  nialters  relnlinef  to  the  estate  of  a 
eitizen  of  the  Tnited  States  whci  dies  in  thnt  eollin'tion  distriet,  it  would 
.s<nnn  that  the  War  I)e|>artinent,  in  the  alisenee  of  nn  Kxeeiitive  order 
eonferinn^  siieh  autliority,  ran  not  deal  with  this  pr<>perty  as  havtn|f 
heen  adniinistoiTd  uixai  hy  a  efnisular  ai^'Mit  of  the  Tnited  States  and 
thereby  sntiji*rtA*d  to  tin*  rules  and  rei^idntions  estahlisiieil  fur  the  ilis- 
posal  of  estates  so  administered, 

I  retrret  the  neeessity  of  beinj^^  cddi^ifed  to  n*portthis  t»iuaelusion,  for 
a  very  happy  sniution  of  the  niattt*r  lor  this  Uepartunvnt  wtnih!  he  to 
alh^w  the  Treasury  Depnrlnnnit  to  ikSHume  i*es[nnjsihilily  for  fui'thf^r 
at'tina  het*(*in  and  tenninsite  tire  proeeedinff  in  this  1  Jepnrtmetit  hy  noti- 
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fying  Mrs.  Farrio  Cook  Litchfield,  at  the  Plaza  Hotel,  Chicago,  HI., 
and  the  persons  who  ma}'  hei*eaf ter  make  inquiry,  where  the  property 
is  deposited. 

This  Department,  however,  is  charged  with  the  duties  of  civil  )?ov- 
ernment  in  the  Philippine  Islands  at  the  present  time,  and  upon  it 
primaril}^  devolves  the  protection  of  rights  and  property  therein. 

It  would  appear  from  the  papers  herein  that  said  Mortimer  Cook 
desired  to  make  a  gift  of  said  property  to  the  said  Farrie  Cook  Litch- 
field, either  inUr  vivoa  or  mma  mortis.  From  the  meager  account 
set  forth  in  the  papers  herein  of  what  took  pltu*e  at  the  time  he  made 
known  his  desires  to  the  officers  attending  liim  it  does  not  specifically 
appear  that  he  delivered  the  property  to  anyone  acting  as  the  repre- 
sentative of  the  done<>.  Delivery  is  essential  to  the  completion  of  a 
gift  either  inter  rivoa  or  caum  morti^^.  If  it  c^an  }>e  established  that 
the  deceased  made  a  complete  gift  of  the  proi)erty,  an  easy  solution  is 
afforded  of  the  entire  matter  b}'  simply  carrying  out  the  requirements 
of  the  gift  by  delivering  the  property  or  proceeds  to  the  donee.  If  the 
gift  wjis  completed  the  title  passed  to  Mrs.  LiU'htield,  and  the  property 
does  not  now  ])elong  to  the  estate  of  the  deceased.  If  the  gift  was 
completed  the  gentleman  accepting  its  delivery  would  act  as  a  private 
citizen  and  not  as  an  official,  and  the  question  of  authority  would  not 
be  presented.  It  would  probably-  hasten  the  finarl  disposition  of  this 
matter  if  further  inquiry  were  made  toasc(»rtuin  the  facts  in  regard  to 
the  delivery  of  this  propcn-ty. 

If  it  shall  appear  that  this  property  was  the  subject  of  a  completed 
gift  to  Mrs.  Litchlickl,  the  Secretary  of  War  may  then  elect  to  con- 
sider his  relation  to  the  property  as  being  that  of  a  private  citizen 
whose  services  are  sought  to  be  utilized  for  the  })urpose  of  conveying 
said  property  to  the  donee. 

If  his  discretion  or  sense  of  propriety  prevents  him  from  perform- 
ing such  service,  it  would  seem  proper  to  return  the  property  to  the 
collector  of  the  port  of  lloilo  with  instruction  to  adopt  other  means 
of  delivering  the  property  to  Mrs.  Litchtield. 

The  ojfiiial  relation  of  the  Sivn^tary  of  War  to  this  property  arises 
from  the  fact  that  lloilo  is  subject  to  martial  rule  and,  to  quote  the 
language  of  the  military  commander  of  the  district,  •'there  }>eing  no 
civil  functionary  with  appro])riat<»  powers  in  this  city,"'  it  was  proper 
for  the  military  iiuthoriti(\s  to  take  charg<»  of  said  etfects  and  determine 
what  disposition  should  \n^  made  thereof. 

If  this  view  of  the  matter  shall  be  accepted  by  th<»  Sivretary  of  War 
it  would  seem  that,  by  virtue  of  his  powers  as  th(»  head  of  said  military 
government,  he  may  consider  said  property  as  still  luring  within  the 
custody  and  possession  of  the  military  government  of  lloilo,  and  sub- 
ject to  such  order  as  he  may  see  tit  U)  ihake  in  regard  thereto,  or  the 
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pr(»jM*rtv  iniiy  l)o  returned  to  tht^  iniHiedinlt*  jiirisdirtioii  and  ix^j^'^es.^iiKi 
of  I  Ik*  inilitury  authoritUv^  in  Ilnilo  witli  itistruc'tiim  rrtjrurdiri^  thi^ir 
foi"tluM' artiori  in  t^xen^isint^  thi>  p^iwers  urisiiit^  (nnu  the  condition  of 
niartial  rule,  wherenpon  the  iiiilitiirv  authorities  eould  det^nuine  the 
ijuestiori  a.s  to  who  is  entitled  to  reeeive  said  prnperty  nnd  make 
delivery  thereof. 

The  attention  of  the  SeiTetary  of  War  in  directed  to  the  fa^'t  that 
the  ]>roi>erty  is  now  witliiti  the  I  Jiited  States,  and  that  a  proi>er  pi'o- 
(*e(^din^  won  hi  he  to  suf»jeet  it  to  the  jurisdiction  of  one  of  the  pnjhate 
(*ourtsof  th<»  Tnited  States,  and  that  the  Secretary  of  War  may,  in  hh 
discretion,  select  the  court  to  whose  jurisdiction  and  custody  the  jirop- 
erty  shall  \tv  suhjected,  Vpan  the  property  hein^  witliiit  tlic  territori;d 
jurisdictitKu  of  one  of  the  probata*  courts  of  the  Tnited  States,  the  court 
would  hi'  at  lif>erty  to  assume  jurisdiction  t  liereover,  advertise  for  t^lainj- 
ants,  and  hear  aiul  tleti^riuine  the  claims  made  thereto.  In  this  r<innee- 
tion  attention  is  directetl  to  thi*  reiK>rt  of  Captain  Wotherspoon  to  the 
Sei*retary  of  State,  whereitt  he  says: 

No  heirw  have  preg4*iitc(l  thcnisclvps  and  uothin^f  i><  known  here  tui  U*  his  hein*. 
»  #  *  Fnmi  the  photitgraphs  fiunid  aniorij;  hiw  effcrtJ*  it  fti>peHi*8  prolmble  that  hfj* 
wife  l»  still  Uviag,  but  uuthing  l^  km»\vn  <if  hf  r  iKldrtiwH. 

Allow  me  further  to  suggest  the  propriety  of  notifying  Mrs.  Farrie 
Ox)k  Litehtield,  at  Plaza  Hotel,  Chicago,  regjirding  this  matt^vr,  aiul 
at!i»rding  her  tin*  op|>ortiuuty  to  take  siieli  steps  us  she  may  deem 
adv  isjdde  U*  protect  her  intere.st.s,  if  any  exist 


The  Secretary  of  War  deciih^d  to  act  in  this  matter  jis  a  pi'ivate 
citij^en,  and  thertniiKm  turned  nver  tlie  property  to  the  heirs  of  the 
deeeiwed. 


EXTEABITION  OF  FtTGITIVES  FEOM  JUSTICE  WHO  HAVE  TAKEN 
REFtTGE  IN  CUBA  TTHDEE  MILITAEY  GOVEEITMEHT. 

Siir.  1  have  the  honor  to  acknowledge  the  refercuc*"  to  me  of  the 
letter  firun  the  Mexic*an  ambassador  at  this  capital,  addresse<l  to  the 
Sec  notary  id'  State,  directing  attention  to  the  fact  that  there  is  now  in 
the  ishunl  nf  Cuha  a  person  n<>t  of  Amcricjui  nalinnality  who  is  aectised 
kd'ore  the  tribunals  of  Mexico  with  having  conuiiitted  a  crinu'  on 
Mexlran  territory,  and  retptesting  inf(U'mati(m  as  to  whom  to  present 
a  rcijuest  for  extradition,  and  whether  [in^visional  deterdion  of  the 
fugitive  will  1m:*  ordered;  also,  what  rules  are  to  be  followed  to  secure 
extradition  from  said  island. 
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The  United  Sttites  is  maintaining  a  provisional  government  in  the 
island  of  Cuba  for  the  declared  purposes  of  securing  the  pacitication 
of  said  ishind  and  affording  an  opportunity  to  the  inhabitants  thereof 
to  erect  and  maintain,  for  and  })y  themselves,  a  government  of  and  for 
said  island.  Pursuant  to  said  purposes,  the  United  States  required 
Spain  to  relinquish  all  claim  of  sovereignty  over  and  title  to  Cuba, 
and  })ound  itself  by  tre^ity  as  follows: 

And  OH  the  island  is»  upon  its  evacuation  by  Spain,  to  })e  occupied  by  the  United 
States,  the  United  Stat(*H  will,  no  long  bh  Huch  occupation  shall  la8t,  aseume  and  duh 
change  the  obligations  that  may  under  international  law  result  from  the  fact  of  its 
occupation,  for  the  protection  of  life  and  proiKirty. 

By  reason  of  its  geographical  location  the  island  of  Cuba  is  easy  of 
access  by  ordinary  sailing  (^raft  from  many  ports  of  the  United  States, 
Mexico,  the  states  of  Central  America,  and  the  states  of  northern 
South  America.  Therefore,  if  Cuba  is  to  be  a  "city  of  refuge''  for 
the  criminals  of  these  countries,  to  say  nothing  of  the  world  at  large, 
it  will  certainly  render  the  task  of  pacification  and  the  establish- 
ment of  a  stable  government  therein  a  most  difficult  undertaking. 
To  prevent  it  from  being  an  asylum  for  criminals  is  clearly  a  neces- 
sity, and  necessity  gives  warrant  for  action  on  the  part  of  military 
officers  charged  with  performing  the  function  of  civil  government, 
when  the  necessity  directly  relates  to  the  purpose  for  which  the  mili- 
tary government  wiis  established. 

Th(^  provisional  government  now  ])oing  maintained  in  Cuba  by  the 
United  States  is  undoubtedly  authorized  to  exercise  the  "police 
ix)wers"  of  a  State,  one  of  which  is  to  apprehend  and  deliver  to  the 
proper  tribunals  persons  charged  with  crime. 

One  of  the  obligations  that,  uik1<m'  international  law,  result  from 
the  fact  of  th<^  occupation  of  Cuba  by  th(^  rnited  States  is  to  promote 
the  peace  and  welfare  of  the  world.  One  means  of  accomplishing 
this  is  to  enable  the  tribunals  of  various  (iovcM'iiments  to  deal  with 
violators  of  the  hiw. 

Every  (xoviM-nment  has  a  right  to  excUuh^  fnrni  the  territory  under 
its  jurisdiction  i)ersons  who,  from  criminal  i)ropensities  or  other  rea- 
sons, are  unworthy  its  protection,  or  are  calculated  to  work  injury  to 
the  int(Mcsts  of  the  (iov(»rnment.  This  right  is  not  created  by  extm- 
dition  treat i(\s.  It  i^xists  independent  of  a  tn^ity.  Extradition  trea- 
ties an*  simply  agreements  n^gulating  the  exercise  of  this  right  ])y  the 
(lovei'nment  in  whose  territory  the  wrongdocM*  is  f<mnd.  Also,  every 
(}()V<M'innen(  has  a  right  to  punish  the  violators  of  its  laws,  and  for 
that  purp()s(»  may  ap])rehen(l  persons  charged  with  such  oiTenses,  and 
extnidition  trinities  are  intcMuled  to  regulate  the  exercise  of  that  right, 
not  to  create  it. 

Th(»  provisional  goveriunent  of  Cuba  possesses  ])oth  of  these  rights, 
and,  in  the  absence  of  treaty  rt^gulations,  is  to  be  governed  and  con- 
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provisioruil  i^fovi^rniiieDt  h  now  hetii^  nmiiitiiined. 

In  Hie  euse  of  Ker  m  llliiioi8  (lit*  U,  S.,  4:30,  442),  the  Supreme 
Court  say : 

Tliere  in  nr)  buKua^rt^  in  thin  treaty,  rtrin  any  «itht'r  tn^iity  mmlv  Uy  thiHtonntry  nii 
the  ?^tilfj%Ni  nf  extradition,  uf  vvbieb  we  are  aware,  whieb  says  in  terms  ibat  a  eitrty 
Meeiji^:  fri>nj  llie  Unite^l  Static  tu  t***i'ftiie  imnlshmenl  ftprtTime  bti-omes  tliejvby  enti- 
tle<l  to  an  aHvhnij  in  the  ecmntry  to  whirh  tie  liaH  fletl;  (niUH.Hl,  tbe  abt^imlity  of  hiu  li 
a  jiro|M>s'ttion  won  14  at  onre  prevent  the  nmklng  of  a  treaty  of  that  kind.  It  will  not 
tn*  (or  a  Jijonient  eoiileiideil  that  tbe  <  roverniiieiit  r»f  Peru  eimhl  not  bavtM.nlenHl 
Ker  out  of  tfie  eouutry  *ih  liin  arrival,  or  at  any  |htj*mJ  of  bit?  re^ideiit'e  there,  if 
lhi(*  nniM  U'  ilf>ne,  wliat  Innorne^^  at  liis  ri^^ht  of  a^iyhirn? 

Xor  eaii  it  Ix-  difnhte<1  that  the  (iovenufient  of  iVrn  eoajil  of  it**  <twn  aerortl,  wilh- 
i*ut  any  (teniaml  frt>ni  the  I  ttite^l  Stule.'^,  bavi'  ^nrreinlere<t  Ker  to  an  a^enl  of  tlie 
Ktate  nf  lilinoLs  and  tliat  !*ueh  surrender  would  have  hi*n  valid  within  tiie  ilonMii- 
ions  of  Feni.  It  ks  idle,  thurefurt*,  Iti  elaini  thai,  eitlier  hy  expri^s  tenn*^  or  hy  hujili- 
eation,  ther**  in  jjiven  \n  a  fu^jitive  frtnii  justice  in  one  of  these  i**mntr)eH  any  n/yjlit  to 
rtMiiairi  and  ri*8ide  in  the  i^la^r;  and  if  the  ri^rlit  i>f  awylnni  means  anythinjf,  it  niUHt 
mean  thin.  The  ri^bt  <if  the  fJoverntnent  of  iVni  vohintarily  to  v'ive  a  [wirty  in 
Ker's  eondition  an  asylum  *n  that  ronirtry  is  <|uite  a  differrnl  Lbiii^?  fmni  the  n>;bt 
in  hhn  to  detnaud  and  in^i^t  n[>on  Kuurity  iti  i^nvh  an  asylum.  Tike  treaty,  so  far  as 
it  regulates  tbi'  ri^ht  <>f  asylum  at  all,  la  9iitende<l  ti*  limit  itii.s  ri^bt  in  the  raj^e  of 
<^m*  who  is  iiroved  to  Ik*  a  cnminal  fleeing  from  jtistire,  sit  ibatt  an  i»ro[H^r  demand 
ami  itriH-eeilinjis  had  therein,  tfie  (lovernment  of  the  eountry  of  the  asylum  sball 
deliver  bim  up  to  the  country  where  the  crime  wiw  eomniitte^l.  And  ti*  tliis  extent, 
and  to  this  alonCf  the  treaty  doejs  regulate  or  iinix>He  a  restri('ti(*n  upon  the  right  of 
tbe  <Tfjvernnient  of  the  eouutry  of  the  ai^ylum  to  iirotiN^t  the  rriminal  fn»in  removal 
therefrom. 

It  m  true  that  in  the  iilisenee  6f  provi-sioris  of  treaties  mi  the  sulijet't 
the  (lovernnieiit  of  a  natioti  is  not  tMHjrfl  to  .siirrernlor  fugitives  trcnu 
justice,  btit  it  is  not  prevtiUetl  fixHu  doiiicr  so.  It  tnay  he  doue  iis  an 
aet  of  enmity,  and  lies  witliin  the  diset*etioti  of  X\\v  (uH^eftinient  whose 
action  is  invoked,  rptni  this  4uestiun  tht*  Supreme  Court  of  tlic 
United  Sttites,  in  United  States  i\  Itauseher  (111*  U,  S,,  4t>T,  4U, 
412),  say  : 

It  is  only  m  modern  timet?  that  the  nalitju.^  of  the  earth  have  imp<»sed  upon  them- 
selves the  obligation  of  deliverinji  U]»  theses  fugitives  froui  justiee  to  the  »tat4_^  where 
their  crimes  were  coniniitttHl  for  trial  and  iHyiishiiient.  This  has  been  done  jjener- 
ally  by  treaties  made  by  *>ne  indej^endent  itoverniueJit  witb  another.  Prior  to  these 
treaties  and  apart  from  them  it  may  Ik'  stated  as  the  ^^eneral  re.su It  of  the  vvritera 
iifw>n  iiitermnional  law  that  there  was  nfi  welhdriined  fibli^tioii  on  one  country  to 
deliver  up  sTudi  fugitives  ti*  anotber,  and,  tb^nigh  such  delivery  was  nften  ma^le,  it 
wfti*upon  the  principle  of  comity  and  within  the  tlii^'retion  of  the  (loverument  whose 
action  was  invoked* 

1  am  of  the  opinion  that  a  proper  proeedure  iti  such  case.s  aa  tbe  one 
|n*esi»ntetl  would  he  as  ffdlows: 

Fii*st*  The  Government  desirintf  the  apprehension  and  extradition  (jf 
a  pertfon  aecuwed  tiefore  its  tribunals,  who  ha*j  taken  refuge  in  Culia, 
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should  present  to  the  Secretary  of  State  duly  authenticated  documents 
showing  the  criminal  proceedings  instituteil  in  the  c^ourts  of  the  country 
seeking  extradition. 

Second.  The  Secretjiry  of  State  .should  tnmsfer  the  papers  to  the 
Secretary  of  War. 

Third.  The  Secretary  of  War,  if  he  deems  the  case  a  proper  one  in 
which  to  exercise  the  powers  invoked,  will  issue  an  order  to  the  mili- 
tary governor  of  Cul)a  to  cause  the  accused  person  to  l)e  apprehended 
and  turned  over  to  the  (lovernment  making  the  application. 


The  views  ex|)ressed  and  the  procedure  nH*on)niended  in  the  fore- 
going re|iort  were  approved  by  the  Secretary  of  War  and  communi- 
cated  to  the  State  Department  as  the  views  of  the  War  Department. 
(See  War  Depjirtment  letter  of  January  9,  IIHK).)  The  State  Depart- 
ment informed  the  Secretary  of  War  that  the  Mexican  Government 
had  been  advised  by  the  State  Department  that  the  procedure  adopted 
by  the  War  Department  was  the  proper  one  to  be  pursued.  (See 
State  Department  letter  of  January  13,  1900.) 


IN  EE  CLAIM  OF  DON  J08]g  CAGIGA8  AGAINST  THE  MXUTABY 
GOVEENMENT  OF  CUBA  FOE  DAMAGES  TO  THE  TUG  CATALIMA 
IN  A  COLLISION  WITH  THE  GOVEENMENT  BOAT  NABCI80 
DEULOFEU  IN  HABANA  HAEBOE. 

[Sur»initt»'cl  JiiiH'  H,  Vjun.    rAsi>  Sn.  •2'M\t\.  ])\\Wum  (if  Insular  AiTairs,  War  I>oi>artment.] 

TluMiucstioii  involvtMl  is  an  luliniriistrativo  one,  tn  wit:  Shall  tlie  military  govem- 
nu'iit  iA  (.-iil>a  ('on.«i<li»r  itnt'lf  ImuhuI  l)y  tho  nn-aHiin*  of  dainajire  pivwribed  by 
tluMMulo  of  coiniiuTcc  ill  forcf  in  ('iil>a  for  asccrtaininir  tlie  <iama>?e  to  vessels 
sunk  l>y  collif^ioii  with  other  vcHst'ls? 

Sir:  I  have  the  honor  to  a('knowhMl««fe  iind  comply  with  your  rexjuest 
for  a  H'port  on  the  iil)ov(^-entitlod  matter. 

The  attention  of  the  War  Department  is  called  to  this  claim  by  a 
comnmnication  from  the  State  Department  (May  22,  IJ^ol),  tmnsmit- 
ting  coi)y  of  note  from  the  Spanish  minister  at  this  capital  inclosing  a 
memorandum  in  sin)port  of  said  claim.  The  State  Department •desire.s 
to  ascertain  the  views  of  the  Secretary  of  War  hefon^  replying  to  the 
Spanisii  minist(M*.     (Doc.  ^Stw;.) 

This  claim  has  not  iieretofon*  been  ])resented  to  tiie  War  Dejmrt- 
ment.  If  i)roc<'(Hiings  have  Ix^en  instituted  thereon  they  arestill  pend- 
ing in  Cuba.  The  only  information  n»garding  said  claim  i)osse.S8ed 
by  the  War  De]>artment  is  derived  from  the  memorandum  presented 
by  the  Spanish  minister.  From  that  memorandum  it  ai)pears  that  Don 
Jose  Cagigas,  a  Spanish  subject  rc^siding  in  Cuba,  was  the  owner  of 
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the  ttig  (Vffol/ftff.  whirh  was  sunk  in  Mnljanu  har)»or.  on  Novombor  8, 
181K*,  l>y  the  ^overniitent  bout  3W/vmi  JJcifioftu^  m  tht*  .servk-e  of  the 
eu-stoni -house,  in  a  rollision,  whirh  iijx^n  investigation  by  the  ea plain  of 
the  port,  an  AiniTieun  otli(*er,  was  declared  by  him  to  have  bren 
otTjisioned  hy  want  of  skill  iiiul  care  un  the  pjirt  of  the  ottieers  in 
charge  of  the  government  boat. 

It  further  appears  froni  said  iHemMnirKbnn  that  the  ( Vfi^i/Z/ji/^  sunk 
inunediutely  after  tlie  eollisiuu  (Novenibrr  s,  ls:*l>),  and  remained 
under  water  until  some  time  in  Decemlicr,  18t>9,  at  whieh  time  the 
militiiry  autb(U*iti4^s  of  the  raited  States  in  tbibann,  up<ai  their  own 
motion^  niisiHl  said  tug,  mad*'  t^frtabi  repairs  thereon*  and  on  April  2, 
llMn,  tendered  said  boat  and  $1HM>  to  Don  Jose  CagigtLs  in  full  .mitis- 
fat  tion  of  his  loss  and  damage.  Wy\\  Aivsv^  Cagigas  dn^lines  to  4'on<"ur 
in  this  action  of  the  military  governniimt.  and  insists  tliat  under  the 
hiws  in  foree  in  Cul:*a  he  is  entitled  to  a  money  compensation  efjual  to 
the  fair  market  value  of  his  trig  at  the  time  it  was  sunk.  In  sufiport 
of  this  Ci>ntention,  he  appeals  to  articles  S2<>  aiid  838  nf  the  code  of 
commerce,  continued  in  force  in  Cuba  by  the  military  government. 
These  articles  arc  a8  follows: 

AuT.  82rt.  If  a  v«»Ht4  sliouM  fnllitlo  witii  another  tliroa^li  the  fatilt,  tiepli^enfe,  or 
lack  of  Hkill  of  tho  captain,  Bailing  inaMt**n  *>r  any  olher  uienilier  uf  the  rf^melcnjent, 
rlie  (nvnvT  of  the  vetfsel  iit  fault  f^hall  indemnify  the  Ions  and  damage  i*tiffere<l  after 
an  exiRTt  appraisiil. 

Art.  H33.  \  vessel  shall  hf*  ecmsidered  ik^  lost  whieh,  njwm  lieinjr  run  into  amkB 
ininiL^ihately,  anrl  al^o  :iny  vesf^el  vvliich  if  tihlijjed  to  nmke  a  (M>rt  tn  rc*nair  the 
i!ania»;e.'«  eansi-d  Uy  the  eolliHion  f^honlil  W  IuhI  ♦luring'  the  voyagt^,  or  should  be 
ohli^'il  to  \n*  j^tmnded  in  order  tn  he  Have<l, 

It  api>ears  t*»  tln'  \vrit*»r  that  article  83H  pre«cril>e8  a  rule  or  measure 
of  damjit^^e  for  injni'ics  rcNultinj^  from  collisions  of  vessels,  whirh  rule 
is  that  where  a  vessel  sinks  as  a  result  of  a  collision  attrilmtable  to 
nc^lijfenec,  the  loss  is  to  be  considered  jls  ttttitf^  witliout  n^j^ird  to  tlie 
actual  ct>ndition  of  the  vesscb  or  the  fact  that  it  coidd  Ik*  niised  and 
repaired. 

If  this  controversy  were  In^tween  ]irivate  individuals,  it  ap[>ears  to 
tfie  writer  tltat  l><^n  Josr  ("ayfi^ms  would  W  witiiiri  his  Ic^nl  ri^rhts  in 
eallini^  for  the  enforcement  of  this  rule,  and  I  see  no  r<^as<*n  why  the 
military  goverrnnent  i\i  VxiUa  sliould  resist  the  ajjplication  to  itself  of 
a  measure  of  damage  wdiich  it  enfiuTcs  ajn^hist  others. 

Tlie  code  of  coimnerce  which  |>rescrihcs  this  rnic  likewise  prcserilms 
a  iirocednre  for  its  enforcement,  and  in  order  to  secure  the  Ijcnefits  of 
tht^  rule  the  procedure  should  \yv  bdlcmed, 

Tlie  tnuission  so  to  dcj,  dc*pi'ivr's  the  party  assertint,'  the  rule  of  (he 
desired  advanta^<e. 

The  meniomndum  presenti*d  by  the  Siwitiish  minister  does  not  dis- 
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close  whether  or  not  the  claimant  has  fulfilled  the  conditions  precedent 
devolving  upon  him  under  the  provisions  of  said  code. 

It  appears  from  said  memorandum  that  the  '' adjutant-general  at 
Halmna"  has  notified  Don  Jos6  Cagigas  that  he  must  accept  the  tender 
of  the  repaired  tug  and  $9()0,  or  "seek  redress  through  other  chan- 
nels,-' which  doubtless  caused  the  application  to  the  Government  of 
Spain.  It  does  not  appear  from  the  memorandum  that  the  military 
governor  of  Cuba  has  approved  this  action  of  the  "adjutant-general 
at  Habana,"  and  therefore  the  claimant  has  not  exhausted  his  remedies 
in  the  island.  The  established  pmctice  of  the  War  Department  is  to 
require  claimants  asserting  individual  rights  to  exhaust  the  means  of 
securing  relief  in  Cuba  before  consideration  is  given  their  claims  by 
the  Secretary  of  War. 

The  Secretary  of  W^ar  is  at  liberty  to  instruct  the  military  governor 
of  Cuba  as  to  questions  of  administrative  policy-  in  Cuba  in  advance 
of  actual  instance  being  presented  or  determined;  and  it  appears  that 
an  administrative  question  is  involved  herein,  to  wit:  Shall  the  mili- 
tary government  of  Cuba  consider  itself  bound  by  the  measure  of 
damage  prescribed  by  the  code  of  couunerce  in  force  in  Cuba  for  ascer- 
taining the  damage  to  vessels  sunk  by  collision  with  other  vessels? 

The  determination  of  this  question  devolves  upon  the  Secretary  of 
War,  and  is  to  be  declared  at  such  time  as  his  discretion  shall  deem 
advisable. 

The  Spanish  minister,  in  his  communication  to  the  State  Depart- 
ment, with  jicumen  and  precision  differentiates  this  question  from  its 
attendant  facts  and  circumstances  and  presents  it  as  follows: 

Legation  of  Spain  at  Washington, 

]V(ishing1nn,  ^fay  15 ^  ]90I . 

Mr.  Secretary:  I  have  the  honor  to  tranHiiiit  herewith  to  Your  Exoelleney  the 
inenioranduin  of  a  claim  that  Don  Jos^' Cairijras  a  Spanianl,  lias  instituted  aj^inst 
the  iniHtary  authorities  of  the  islan<l  of  Cul)a,  and  wlilch  ha.s  not  as  yet  receiveil  a 
natisfa^'tory  sohition.  J  do  not  consiiler  it  expeihent  to  dwell  upon  the  merits  of  the 
ca^e,  which  are  clearly  set  forth  in  the  inclosed  memorandum,  whos<?  views  are  con- 
curred in  ])y  this  legation,  and  I  will  contine  myself  to  drawin*:  the  attention  of  the 
American  (iovernmcnt  to  thi"  infraction  of  the  existing  laws  of  the  island  of  Cu}>a 
constituted  by  the  demand  that  Mr.  Ca^^itriis  either  accept  in  siitisfaction  of  his  claim 
a  sum  tixed  hy  those  authorities  alone  or  forejro  any  indcmnitication. 

1  shall  not  at  this  time  enter  upon  a  discussion  of  what  that  indemnification  should 
be,  but  will  merely  ask  that  the  laws  in  force  in  sucii  matters  in  the  island  of  Cuba 
be  respecte<l  in  the  case  nf  Mr.  Cajzi^^as,  an<i  J  beg  Your  Kxcellency  will  call  thereto 
tlie  att(?ntion  of  the  Secretary  of  War,  in  whose  I)ei)artment  I  believe  the  antecedents 
of  the  ca.«e  are  tiled. 

Thanking  Your  Excellency  in  advance,  1  improve  this  opportunity  of  reiterating 
the  assurances  of  my  highest  consideration. 

Arcos, 

If  the  Secretary  of  War  shall  he  of  the  opinion  that  an  appropriate 
occasion  has  arisen  for  the  determination  of  this  administrative  ques- 
tion, the  request  of  the  Secretiiry  of  State  will  be  complied  with  by 
coinwunicating  such  determ\ivat\oi\  to  h\u\. 
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Ttir  Si^civtury  *>(  Wtir  tb^tornntiod  Uie  a<lmiiiistr;itivi^  poliry  for 
govcninieut  of  Cubu  in  this  mid  aoiilo^^ous  ciisctj  ivi  folluwy: 

JiTWK  8,  1901. 

8tit:  The  War  IH*ii«rlmenl  in  in  rei^eipt  of  a  r(>tnimininiti«>ii  friMit  tin.'  8tat<^  Depart- 
ment tmnHriiittiri^' rojty  tif  iinte  from  the  SpariL'^li  uiinistrr  at  thin  rapt Uil  i-HllifiR 
ftttentioii  In  the  rlaini  of  Don  Jow'-  riifri«r*ii<  f'»r  tluuia^rn  iwriL'^itiiiiMl  him  hy  the  wink- 
ing of  the  tu^  Oitdtinti  iu  llulwinii  lliirltor,  ifi^altiTJtr  from  t'olhHi<»ri  with  the  ciiHtoiu- 
huiim*  boiit  Xurriiiij  Ih'ttto/f'ti^  tinil  tlie  pfttfkT  niwusiiiv  of  Uamtigtjs  to  In?  adopted  iJi 
ft^ivrtaitiinjy  tJie  iinlemiiity. 

Upiiii  L*f»Di*jderjiticni  thereof  J  am  of  the  opinion  thai  in  vnm^  of  this  i  haraeter  tlie 
mihtary  pnernment  of  Cnba  slionfd  nnhmit  to  the  snne  nile  whieh  wfiiild  In:- 
enfoix-ed  n^iiinht  private  parties  nnder  hkeeoncliiionf*,  whieh  I  nntlei-8land  tol»e  that 
j>n^iTii>e<l  in  iirtieles  H2(\  ami  h:>S,  r«wle  of  rotnmeree,  in  furet^  in  Culia,  provided  the 
elaim:iT)l  follows  the  [>rori*fhire  pn^-s^rilMHl  by  said  Ctxie. 

I  iju  lo-^'  ytin  (Uipy  iif  in  v  letter  to  tlie  Secretary  of  State  re«jx^'lin>f  this  matter* 
Very  resi>eetfnlly» 

Eli  Hi;  Hoot,  iSxttttiry  of  War, 

Maj,  Uen.  LEtjNARi*  W(x>i>,  U,  S,  V,^ 


IN  EE  CLAIM  OF  THE  1  ASTERN  EXTENSION  TELEGRAPH  COM- 
PANY FOR  PAYMENT  BY  THE  UNITED  STATES  OF  SUBSIDY 
PROVIDED  FOR  BY  THE  TERMS  OF  THE  CONCESSION  GRANTED 
BY  THE  GOVERNMENT  OF  SPAIN.^ 

[SubmHkH]  July  22. 1901.    Cttws  Nn.  210,  D1  viMJon  of  IriHUlor  Afrair^  Wnr  tK^pwrtinvnt.] 

1.  By  tlie  teriiiH  of  the  treaty  t»f  peaee  the  Untte<i  Stiite,s  did  not  a>»snmi'  th«*  ohli^a- 

lioiiH  of  thin  rharaeler  rer^linij  tifnin  Spain. 

2,  OblipitionH  nf  this  eharaeter  did  not  piu<*!  to  the  l-nileil  St4itt*fl  liy  o[K:!ration  of 

internatiiinal  law  u|jon  transfer  of  Hoverei^nty. 
3-  The  rule  of  internalional  law  iis  statetl  by  the  Tmnavaal  Lnjnceaiaious  (:fimmi.«aion, 

umi. 

Srit:  I  liiivi^  tbo  honor  to  nekiiowled^i^  receipt,  hy  refert^nrp,  of  uroin- 
niyiiieution  dated  Muy  1^8,  11H»1,  from  the  Chief  Sie^nid  Otheer,  United 
States  Army,  to  tho  St^eret^iry  of  War,  '*  respecting  tlie  eoncessionaiy 
ri^dds  of  the  Eastern  ExttMiNion  Tel(^<^rnph  Company  in  the  Pliilippjtje 
Islands/'  \siih  retpiest  for  remsii'ks.  In  response  thereto  I  have  tho 
further  honor  to  report  iis  follows.  In  said  couinumieution  tho  Chief 
Si^^nal  Olfieer  sayts: 

With  reference  to  the  ViHayan  e«inee{*sieinj  it  is  U?lieve<l  that  it  nhonld  Ix*  rtH-*r>jj- 
nized  as  si»i>n  as^  the  Eastern  Extt^tKHion  Tek^raph  Cimijiany  and  tlie  Govennneul  of 
the  Vnite^l  States  ean  a^jree  upon  the  date  on  whieh  the  payment  of  the  fiiilwidy 
Iw^ins,  and  an  to  theimi^Mrr  eonstruetion  of  eertaiii  |>tirtion?i  of  the  i*rij;inal  eoiieession. 

Ah  If)  the  payment  of  thin  eaneei*sion,  the  Chief  Sijrmil  tttth^er  ljt*hev«»iJf  witli  (renend 
MaeArthnr,  that  w  bile  Ihe  lejral  obligation  of  the  t'nited  Staten  to  pay  thin  Hulinidy 
wtmld  not  teihni«"*illy  exist  prior  h>  the  ratilleation  of  the  treaty  of  [»eace  and  the 
formal  traiinfer  of  yovereif^nty  fn>in  St>ain  to  the  Unite^l  Stiite,'*,  yet  on  areonnt  of  the 
l^ermiKsion  ^rranteit  this  eoiiit)any  and  if>j  action  thereunder  an  obliv'ution  in  equity 
Wfiuld  arim*  to  jiay,  at  least*  from  and  after  the  date  of  the  riMorution  of  the  ?*erv iee. 


•See  rejx>rt  on  elaini  of  Matiilla  liailway  Co.»  v-  ^'^'^^ 
13635—0^ «34 
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From  the  forcjjfoincr  T  concliulc  that  the  Chief  Signal  Officer  is  of 
opinion  that  the  Unit<*d  States  is  legally  bound  to  carry  out  the  con- 
tnu't  between  th(?  Spanish  Government  and  the  cable  company,  whereby 
Spain  agreed  t<j  pay  said  cable  company  a  subsidy.  If  such  is  the  view 
intended  to  be  expressed,  I  most  respectfully  dissent,  for  the  treasons 
set  fortii  in  my  report,  dated  December  21,  1899,  on  a  claim  of  like 
character  presented  by  the  Manila  Railway  Company.  A  copy  of  said 
report  is  herewith  ti-ansmitted.  In  said  report  attempt  is  inade  to 
demonstrate  the  correctness  of  two  propositions,  (1)  that  by  the  terms 
of  the  treaty  of  peace  the  United  States  did  not  assume  obligations  of 
this  character  resting  upon  Spain;  (2)  that  obligations  of  this  chai*acter 
did  not  pass  to  the  United  States  >)y  ofleration  of  international  law 
upon  cession  of  sovereignty  over  the  Philippine  Archipelago. 

The  questions  involved  in  these  propositions,  as  pre^sented  by  the 
case  of  the  Manila  Railway  Company,  were  referred  to  the  Attorney- 
General  by  the  Secretary  of  War.  A  copy  of  the  opinion  of  the 
Attorney-Oeneral  is  herewith  transmitted.  As  understood  b^"  me, 
the  Attorne\'-(ieneral  was  of  opinion  that  the  obligation  to  pay  the 
subsidy  did  not  pass  from  Spain  to  the  ITnited  States  (pp.  6-7  and  9). 
The  Attorney -General  was,  liowever,  of  the  opinion  that,  if  the  islands 
continued  to  receive  the  benefits  arising  from  the  maintenance  of  said 
railroads,  equibible  considerations  justified  a  new  and  original  agree- 
n>ent  with  th<»  company  regarding  su])sidy,  and  negotiations  therefor 
should  be  conduct^Hl  with  reference  to  (existing  and  prospective  <r>/?- 
(lifi(H)s  nithei'  than  obligations. 

The  attention  of  the  Secretary  is  dinM'ttnl  to  the  report  of  the  Trans- 
vaal concessions  conunission,  dated  A;)ril  li^  11M)1.  This  commission 
was  appointed  l)y  the  English  (lOvernuKMit  ''to  in(|uire  into  the  con- 
cessions granted  by  tin*  gov  rnnient  of  the  late  African  Republic."  In 
said  report  appears  the  following:  ("Blue  Hook''  for  June,  1001.) 

\^,  It  is  ch'iir  that  a  state  which  has  annexed  another  is  not  legally  bound  by  any 
contracts  made  hy  tiie  state  which  has  ceased  to  exist,  and  that  no  court  of  law  has 
jurisdiction  to  enfon-e  sucli  cr)ntra<'ts  if  tlu'  annexinj^'  state  refuse  to  recognize  them. 
*    *    # 

ID.  Though  we  «loul)t  whether  the  duties  of  an  atmexing  state  toward  those  claim- 
ing under  conct'ssions  or  contra<'ts  grantee!  or  made  by  the  annexed  state  have  l>eeii 
<lelhied  with  such  j>re<'ision  in  authoritative  statement  or  acted  upon  with  mioh  uni- 
fonnity  in  civilize<l  practice  as  to  warrant  their  being  termed  ruU's  of  international 
law,  we  are  convinced  tliat  the  U'st  modem  o])inion  favors  the  view  that  as  a  f^n- 
end  rnle  {\w  obligations  of  the  annexe<l  state  toward  j)rivat(i  persons  Hhould  l)e 
resi>ected.  Manifestly  the  gi^neral  rule  nnist  be  subject  to  (]ualifications,  e.  j^.,  an 
insolvent  state  conld  not  by  aggression,  which  practi<*ally  left  to  a  solvent  Htate  no 
other  <M.urse  but  to  annex  it,  convert  its  worthless  into  valuable  obligations.     ♦     »     » 

Thf  Kastern  Kxtension  Tele<rraph  Company  is  an  Ent^lish  eoncern, 
and  itinij^dit  W  well  to  call  its  attention  to  tht*  fore^jfoin*,^  declaration  of 
the  nih*  of  intiu'national  law  made  by  said  commission  of  the  English 
Government. 


If  it  he  e.st4th!islnnl,  pitlii*!*  hy  iiiiitunl  rpeof^mUion  or  authoritative 
(lri*lHnitron,  tliut  \hv  riiitiHl  States  is  rj<^t  boimd  to  rarrv  tnit  the  exee- 
iitory  eoiUrartof  Simiii,  i.  e.,  to  piiy  this  stif»siciy  heeuuse  Spnin  aj^freed 
to  pay  it,  tlie  way  would  \tv  chnxred  for  takinj^'  up  the  njattt*r  of  suhsalv 
as  an  orisriual  prn|X)sitii)iu  in  the  considenition  of  which  due  re^nird 
roidd  tie  liud  tur  the  several  important  matters  referred  to  in  the  t<*iu- 
nmnieatitni  of  the  Chief  Sit^^nal  Olheer.  It  apjwars  to  me  that  the  proper 
way  to  deal  with  this  question  of  subsidy  is  to  treat  it  as  thout^l*  it  was 
an  ori;^inal  a[»plieation  made  fjy  a  eompaay  contemplating  the  con- 
struction of  a  ijumi  public  improvement 


CLAIM  OF  VICENTE  AND  JOSfi  USERA  RELATING  TO  AN  ALLEGED 
SPANISH  CONCESSION  FOR  THE  CONSTRUCTION  OF  A  TRAM* 
WAY  ON  THE  PUBLIC  HIGHWAY  FROM  THE  CITY  OF  PONCE, 
PORTO  RICO.  TO  THE  BARRIO  DE  LA  MARINA  ' 

[SuhmiUt'O  Jiiru'  1,  IHlRl.     Ciisi?  No,  ftWi,  Dlvisitui  ot  liiftiilur  A<fiUri>»  Wiir  IVjJHrtnu'iit.] 

Fruavilinj^  exiimiiieil  and  fyuad  U*  hv  iutiuilu'ieut  to  rrt*iit*^  a  compleU'd  gmtLt.  or 

ruijruHigirin. 

Snt:  I  have  the  honor  to  uckiKiwh'dy^e  the  receipt  r>f  ytair  re^juost 
for  u  re[M)rl  on  the  claim  umde  hy  <iei)r*,n^  S.  Keck,  (leorjLjfe  S,  Willits 
(deceased),  and  Alan  L.  Keid,  that  ou  and  prior  to  Feliriiary  24^  lHil7, 
pr(K*e*^dii**fs  were  tiad  in  sHCordauee  with  the  S]>auis[i  hivv  thru  in  force 
in  Porto  Hieo,  whereby  u  franchise  or  couerssinii  wiis  «rnyjted  to  Vicente 
Usera  iiml  tlos4  Osera,  citisiens  of  Porto  Itieo,  tVu'  the  cnnstruetlon, 
operaiioiK  nud  uiaintaiuing  of  uri  eh'cti'ie  inuuwiiy  over  jiud  ujxm  cer' 
tain  streets  in  tlie  city  *>f  Ponce  and  thi-iice  over  und  uimui  the  puhlie 
highwiiy  l>etween  the  city  of  Ponce  and  the  liarrio  de  la  Marina  (har- 
bor), Itein^x  tlu'  seiqiort  of  said  city. 

In  res|Minse  to  said  requi*st,  an  examination  has  heen  nr.ide  of  the 
do4:unients  relating  to  said  fi'ancliise  on  Kb  in  this  Department.  From 
rniid  doeuurents  it  appears  that  [trior  to  Novemher  *i4,  lHiH\,  proeeed- 
lugs  wi*re  had  (d'  sueli  kind  und  rharacter  as  to  induce  the  Crown  of 
Simhi,  then  |>o.sHe8.scd  of  full  and  completi^  sovereignty  in  I'orto  Rico, 
to  ti^rant  hy  royal  *h'eree  a  permit  fnr  a  franeliist*  tyv  coneessiim  f<n*  an 
elec»trie  tramway,  according  to  the  plans  suhiuitted  by  Messrs.  Vicente 
ftnd  Jos/'  Tseni. 

It  will  \h'  oliservt*d  that  thi^  rr>yn!  grant  does  not  confer  the  concef?i- 
*4!on  upon  Messrs.  ITseia;  itsiuiply  pi*rmits  the  eunstruftiou  atTording 
to  the  plans  snhruitted  hy  those  gentlenteu.  llndt^r  the  Spanitsh  law  in 
Porto  IJiro  a  tramvNuy  is  a  railroad  etnislructed  on  tin*  pnldic  highways. 
(Article  tit*.)     While  the  entire  territ^uT  to  he  traversed  by  this  pro- 
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posed  tminway  is  within  the  limits  of  the  niunicipality  of  Pence,  the 
proposed  tmck  will  occupy  a  state  highway  for  a  large  portion  of  if  not 
its  entire  extent.  It  is  therefore  subject  to  the  following  pi'Dvisions 
of  the  Spanish  law: 

Art.  78.  The  conceesion  of  tramways  I Kjlongs  to  the  secretary  of  the  colonies, when 
the  works  are  to  (Hcupy  tlie  liij^hroads  of  the  state  or  shall  simultaneously  tzBverae 
higliroads  of  the  state  and  highways  of  the  province  and  municipalities. 

Akt.  76.  Tramway  concession  can  not  \xi  ^rante<l  for  more  than  sixty  years,  and 
shall  l>e  8ubjiH*t  to  an  auction  in  regard  to  the  maximum  schedule  of  rates  and  to  the 
duration  of  the  concession. 

From  the  ''Regulations  for  the  execution  of  the  milroad  law  of  the 
island  of  Porto  Kico,"  promulgated  January  27,  1888,  the  following  is 
quoted: 

Art.  93.  The  secretary  of  the  colonies,  who  has  the  power  to  grant  the  oonc^ssion 
in  the  casi's  si)ecified  in  article  73  of  the  law,  shall  immediately  advertise  the  auction 
of  the  works  for  the  period  of  two  months,  on  the  lja.sis  of  the  approved  plan. 

The  auction  nhall  take  place  in  mcortlance  with  the  provisions  of  article  76  of  said 
law  rejj|)ecting  the  schedules  of  rates,  the  etjuality  of  proi)06itions  as  to  the  duration 
of  the  conc*esi«ion,  and  with  the  understanding  that  in  all  cases  the  right  of  l^gal 
preference  shall  1h'  reservcnl  at  the  auction  to  the  author  of  the  approved  plan,  and 
if  the  latter  should  not  take  advantage  ot  the  preference,  the  successful  bidder  shall 
pay  him  within  one  month  the  value  of  the  plan,  in  accordance  with  ttie  appraisal 
made. 

The  term  "approved  [)lan,"  jus  used  in  the  foregoing  article,  means 
as  follows: 

The  person  desiring  to  secure  a  concession  allowing  the  construction 
of  a  tramway  on  a  state  highroad,  prepares  the  plan  and  details  com- 
prising tiie  general  project  and  submits  the  same  to  the  secretary  of 
the  colonies.  The  phms  are  examined  })v  certain  specified  ofHcers, 
engineers,  and  boards,  who  report  thereon  to  the  secretary  of  tho  colo- 
nies, w^ho  considers  their  reports  and  approves  or  disapproves  the 
plan.  Among  other  reports  is  one  showing  the  estimated  cost  of  con- 
structing the  tramway.  If  the  plan  is  apj)r()ved,  its  price  or  commer- 
cial value  is  lixc^d  by  appraisal;  that  is,  the  value  of  the  work  per- 
formed in  prej)aring  said  plan  is  fixed.  Thereupon  the  right  to  carry 
out  tlie  general  project  in  accordance  with  said  approved  plan  is  sold 
at  aucticm  in  accordance  with  the  provisions  of  article  93,  as  above 
<|Uoted.  In  ordiu*  to  secure  the  riglit  to  bid  at  said  auction,  a  deposit 
of  1  per  cent  of  the  estimated  cost  must  be  made  by  the  prospective 
bidder. 

From  the  do(;uments  on  file  herein  it  clearly  appears  that  the  plan 
prepared  and  presented  by  the  Messrs.  Usera  became  an  ''approved 
plan"  for  the  construction  of  the  proposed  t  mm  way,  and  that  said 
Messrs.  Usera  made  the  required  deix)sitof  1  per  cent  of  5^100,000,  the 
estimated  cost  of  construction. 
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They  ther  •fore  owned  thv  pbin  and  were  qualified  in  }nd  at  the  auc- 
tion to  be  field  in  acroniaiire  with  ai'tielo  9H  of  tho  n>L'iilations.  Il  does 
not  iipprur  tliut  stiiJ  iiuc/tiori  was  vvvv  hud  or  dispi^nsod  vvitli.  I  nuy 
**di«penj;jed  with,^'  because  there  niay  have  been  .some  way  of  avoidin«r 
an  nnrtion  salr,  th<iuj,^h  it  has  nt^t  conn-  to  my  kiiowledtfe.  By  royal 
decree,  the  proviiieial  government  in  ( -r^/nr  might  exenijit  tln^  letting 
of  contracts  for  public  work»  of  extraordinary  urgeney  from  said 
ref|uirement,  but  I  know  of  no  sueh  provision  in  regard  to  tranjways 
in  Porto  Kico,  fhe  Spanish  law  of  railroads  in  Porto  Riro  provides 
a  means  of  securing  the  right  to  tmild  a  railroad  of  the  kind  <'t»nt^ni- 
plat^'d  herein  without  a  public  auction.  That  method  is  as  follows 
(Kegulations  of  Kail  road  Law); 

Art.  2iX  In  the  ivisp  Ut  which  the  preceding  article?  refer,  namely,  whea  it  is  a 
ijtH'i'tioii  of  a  jyetition  for  ii  concex'^ion  without  Hnl»si<!\\  an<l  for  which  onlyonr  projj- 
tiHition  Hhiill  have  lh.»en  prej^entetl,  *«aid  ctmeeswiciri  whiill  he  ^ninte*!  witliont  tht^  fi»r- 
tn:lUtie^^  of  piililic  Huetioii;  but  always  by  meaiiH  of  a  law,  as  provide«l  for  in  artiirle 
27  of  the  l^w  of  liuilroftile. 

TothtHen*!  the  sevrefaryof  the  ixiloniesi  .Mhall  pn/sent  totheO>rtcs  the  jircipcir  form 
of  law,  flreomi)(anie*i  by  all  the  (Joctiiiient^  mentioiUMl  in  artk'le  25  of  the  Law  of 
HailroailH  ami  m  the  itirret<|xj ailing  artieU*?^  of  these  re^tilalirmp. 

Art.  2L  The  law  t**  which  the  |»r\HH»ilin)^  artiile  refi^rn  1*ein^7  pa>i?v^<U  and  Hie  Iwind 
of  *^  jM^r  cent  of  the  am**tiiit  of  the  e^Jtimati^  hein^  <h*iK>sit4^l  within  the  time  lixrd  by 
artirle  l(i  of  the  Law  t»f  Itiiiinm^l^,  then*  Hhiill  be  is^ned  to  the  iuterei^ti^l  jiarly,  nr  Ut 
the  rnni|iaiiy  whieh  tiuiy  luive  stfliritetl  the  eonre.'^'Hiim,  ihe  ijrfjjw^r  iiiHtrnmetit,  niak- 
lUji  the  i'ontrart  a  [Kililie  ihit'nment,  aw]  inelnding  iJi  it,  verliiitiiii,  the  diHinueiit  of 
general  eonditionts,  tlu*  Hptxial  law  nf  com^eiaiiyn,  theH{>eciahiiitl  iMMnornir  rrtnditions, 
and  Behedule  of  tDaximiim  rates. 

I  do  not  understand  t!iat  it  is  rhiiTucd  that  tht^  Spanish  Cortes  r^ver 
passed  sueh  spi^<'ial  tiet  for  the  bem^ht  of  Messrs.  Usera,  I  am,  there- 
fore, of  the  opinion  that  Measrs.  LIsem  did  not  aequire  a  franehise  right 
to  eonstrwct  said  |>roi)osed  tramway  Ly  the  proceeding's  set  fortli  in  tlie 
doeunients  sulnnittetl.  They  did,  however,  ae^iuire  certain  in4"hoaU> 
i-io'ht.'^,  whieh  are  property,  and  the  proteetion  and  enfonnniient  of 
wliieh  said  property  rij^^hts  are  iiuposod  u^wjn  the  rnited  Stat4*>  i»y  the 
stipuliitiou8  of  the  late  treaty  with  Spain  (see*  s,  treaty  with  Spain, 
Paris,  Dee.  10,  1898).  Not  only  must  the  United  States  proteet  and 
enforce  said  proi>i^i*ty  iij^hts,  hut  tlie  treaty  pi*o\  ides  Hnit  tlje  rlianj^e 
of  sovereignty  '""t'ttN  not  in  amj  rtaptct  tnfjMUr  the  property  or  rights 
*     *     *    of  individuals." 

The  Messrs.  Usera,  or  tlieir  assii^^ns,  have  the  ri^-lit  lo  rail  for  an 
anetion  .side  of  the  franehise  lijjfht,  to  seeure  whieh  th^'ii'  pr<K*eedin^ 
were  inaugiinited,  whieh  siiid  auetion  nui.st  1m»  in  aei'ordanee  with  the 
S|>anisli  law  and  their  rights  proteeted  as  hy  that  law  pro\  ided. 
{Bryan  t\  Ivennett,  111^  U.S.,  171',  1*.>2,  and  e^i^es  eited;  Strother  r. 
Luetus,  12  FeL,  ^0,  434;  Ilurnshy  tu  United  State*^,  10  Wall.,  224, 
242.) 
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This  case  was  roferrod  to  the  Attorney-General,  who  concurred  in 
the  conclusion  that  the  proceedings  and(»r  Spanish  dominion  were  not 
sufficient  to  create  a  completed  ^rant;  but  disapproved  the  conclusion 
that  the  applicants  had  a  right  to  call  upon  the  military  government 
of  Porto  Rico  to  complete  the  grant.  Therefore  he  advised  the  Sec- 
retary of  War  its  follows  (22  Op.,  551,  554): 

The  MesHrH.  ITpera  have  not  a  complete  ami  vwte<l  franchise  or  concession  for  the 
coiJHtniction  of  a  tramway  from  Ponce  to  l*ort  Ponce,  and  that  the  War  Department  \» 
withont  i>ower  to  exercise  the  prerogatives  of  the  Cloverninent  to  grant  or  complete 
Huch  c^mcettsion. 

The  matter  wjis  disj^sed  of  pursuant  to  the  opinion  of  the  Attorney- 
General. 


IN  THE  MATTEE  OF  THE  COXTEAGT  FOE  A  MAEKET  HOUSE  AT 
8ANCTI  8PIEITUS,  CUBA.  AND  THE  EIGHTS  THEEEXnTSER  OF 
PEIMITIVO  GUTIEEEEZ.  A  SPANISH  SUBJECT. 

[SubmittcHl  May  10,  1901.    Ciuse  No.  liSJT.  Division  of  Insular  Affairs,  War  Department.] 

The  military  ^ovornment  having  rcsciiultvl  tlio  order  Hiu«pen(ling  the  operation  of 
the  umtract  involveil  herein,  th(»  refusal  of  the  immiciiml  authoriticH  to  comply 
with  the  (leiuaiKlH  of  eoiupiainant  eremites  a  eontnjversy  onlinarily  to  be  retool vcnI 
by  the  courts. 

Sik:  I  have  the  honor  to  Jicknowledo-e  your  request  for  a  report  on 
the  above-entitled  matter:  and,  lespondiiitif  thereto,  I  have  the  further 
honor  to  report  as  follows: 

In  I8i>7  the  nHuncipiility  of  Sancti  Spiritus  was  indel>ted  to  Prinii- 
tivo  (iuti(;rrez  in  the  sum  of  ^ir).r)Si>.;5:»  t'or  lio^ht  furnished  to  the  city 
during  the  years  from  LSTs  to  L<SSl,  inclusiv(»:  and  said  municipalitv 
also  desired  the  erection  of  a  market  house  for  tlu*  convenience  of  the 
inha})itants  of  the  town. 

On  Se])tembcr  1,  1 81)7,  the  munici])ality  entered  into  a  contnict  with 
(irutierrez,  in  which  was  recited  the  indelitedness  referred  to,  and  by 
said  contract  (nitierrez  agnM^l  to  er(M*t  a  market  house  at  his  own  eo.st 
according  to  plans  and  specifications  provided  by  the  nuuiicipality^ 
and  also  to  pay  tin*  municij^ality  J^I.Ono  a  year  foi*  a  ])eriod  of  fifteen 
years,  and  at  the  end  of  that  time  to  turn  over  the  market  hou.se  to 
the  numicipality  free*  from  any  ol)lioation  to  him,  and  to  consider  the 
existing  indebtedness  for  lights  discharged. 

The  municipality  on  its  part  agnM'd  that,  in  payment  of  its  existing* 
inde})tedness  toCiutiern^z  and  for  money  expended  in  the  construction 
of  the  marki^t  house,  he  should  ))e  entitled  to  receive  during  the  life 
of  the  contract,  for  his  own  us(»,  the  rent  of  spaces  and  constructions  in 
the  mark(»t  hous(»  at  and  for  certain  fixed  rates  and  ])rices;  that  ho. 
►should  hav(»-  the  right  to  the  rent  of  certain  designated  plac(»s  outride 
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the  market  houso,  and  that  vondcrs  of  certain  market  .supplies  selling 
their  wares  outside  the  market  house  should  pay  him  a  certain  sum 
IMM*  day,  and  that  their  sales  sliould  l)e  eonlined  to  certain  liours. 

(futierrez  performed  th(*  conditions  of  said  contnict  binding  upon 
him.  The  market  hous(»  was  (»rected  and  the  procedure  regarding 
sales  (Mitered  upon,  and  (lutierrez  ])egan  and  continued  to  receive  the 
I'ents  and  ciiarges  sjx^citied  in  tiie  contnict,  and  to  make  monthly  pay- 
ments to  the  municipality. 

On  the  Hi\  day  of  April,  181M),  an  order  was  issued  by  Maj.  S.  l^. 
Stanberry,  a  military  officer  of  the  United  Stati>s  in  command  at  Sancti 
Spiritus,  suspending  the  contract  above  referred  to. 

On  the  28d  of  June,  1S!M),  the  general  in  connnand  of  the  depart 
ment  of  Matunzas  rescinded  this  order,  and  directed  the  nmnicipal 
authorities  at  Sancti  Spiritus  to  restore  Mr.  (rutierrez  to  the  enjoy- 
ment of  the  rights  and  privileges  exercised  under  said  <*ontnict  Inifore 
the  order  of  suspension  was  issued.  Mr.  (rutierrez  is  now  in  posses- 
sion of  the  market  house,  but  shows  to  this  department  that  he,  does 
not  derive  a  revenue  therefrom,  or  from  the  privileges  conferred  upon 
him  by  said  contract. 

His  inability  to  derive  such  revenue  results  from  the  alleged  fact 
that  the  nmnicipal  authorities  of  Sancti  Spiritus  refuse  to  carry  out 
the  terms  of  said  contract,  and  reipiire  tlu»  venders  in  market  prcxlucts 
to  contin(^  their  business  to  the  market  house  or  to  pay  Mr.  Gutierrez 
fot'  the  [)rivilege  of  selling  their  wares  in  said  market  house  or  else- 
when». 

I'^ndi^r  thes(^  conditions  Mr.  Gutierrez  advances  a  claim  for  damages 
Its  folic )w\s: 

1.  Injury  occasioned  by  the  order  of  the  military  authorities  of  the 
United  Suites  suspending  said  contnict. 

2.  Injury  occasioned  by  the  refusal  of  the  nmnicipal  authorities  of 
Sancti  Spiritus  to  c()m])ly  with  the  t<»rms  of  sjiid  contnu^t. 

Mr.  Gutierrez  now  seeks  to  elFect  a  settlement  of  all  claims  arising 
in  this  matt4'r  by  surrendering  said  contmct  and  conveying  .said 
market  house  to  the  municipality,  and  also  to  release  the  munici(mlity 
from  the  de}>t  due  for  lighting  the  city,  and  in  considemtion  thereof 
he  is  to  receive  the  sum  of  ^♦)2,277. 12.  This  total  is  arrived  at  as 
follows: 

I)el)t  (hu*  for  lighting  cityfor  the  yiinn*  l)otw('tm  1878  aii<l  1881,  inchiHive, 

as  siH'<"iti('<l  ill  the  contract $15,582.35 

Interest  at  <>  iK»r  cent  for  nineteen  an<l  one-half  years 18, 231. 33 

Actual  cost  of  the  construcrtion  of  the  market  houw 22, 135. 33 

Interest  one  year 1, 328. 11 

Money  exiH'nded  in  effort-^j  to  ohtain  rencisnion  of  military  onlerH  an<l 

execution  of  his  contracrt 5, 000. 00 

Total 62,277.12 
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If  for  any  reason  the  proposed  settlement  can  not  be  effected,  Mr. 
Gutierrez  insists  that  the  military  authorities  of  the  United  States  in 
charge  of  the  government  of  civil  affairs  in  Cuba  shall  issue  and 
enforce  orders  to  the  municipal  authorities  of  Sancti  Spfritus  suffi- 
ciently drastic  to  secure  him  the  enjoyment  of  the  benefits  claimed 
under  the  contnict. 

The  Spanish  minister  at  this  capital  sustains  the  claims  made  by 
Gutierrez,  who  is  a  citizen  of  Spain.     (See  Doc.  No.  18.) 

This  matter  ha.s  l)een  referred  to  Major-Geneml  Wood,  military 
governor  of  Cuba,  and  his  determination  was  adverse  to  the  claims 
made  by  Gutierrez.     (See  Doc.  No.  13.) 

Mr.  Gutierrez  now  applies  to  the  Secretary  of  War  for  final  deter- 
mination of  the  matter. 

THE   ORDER  OF   SUSPENSION. 

Attention  is  directed  to  the  fact  that  tiie  alleged  invasion  of  Gutier- 
rez's rights  by  the  military  forces  of  the  United  States  by  the  order  of 
Major  Stanberry  suspending  the  cont  act  has  been  corrected  by  the 
action  rescinding  said  order. 

If  the  order  of  suspension  worked  an  injury  of  such  kind  and  char- 
acter as  to  create  a  liability  on  the  part  of  the  United  States,  such 
liability  arises  on  unli(iuidat<*d  damages,  and  the  claimant  must  look 
to  Congress  for  reli(^f.  This  department  is  not  permitted  to  settle, 
adjudge,  or  pay  such  claims. 

THE  REFUSAL  OF  THE  MUNICIPAL  AUTHORITIES  TO  RENDER  THE  ASSIST- 
ANCE NECKSSARY  TO  ENAHLK  (lUTlERHEZ  TO  DKRIVE  TIIE  BENEFITS 
CLAIMED   UNDER  THE   CONTRACT. 

From  the  opinion  of  the  Attorn<\v-G<Mieral  as  to  the  construction  of 
sewers  and  pavements  in  llal>ana(l)ady  c^c  Co.).  d(»livered  to  the  Sec- 
retary of  War  ,Fuly  10,  I.SIMK  tiie  following  is  (juoted: 

No  oiu'  liiiH  11  ri^rht  to  insist  upon  tlio  spiM-itii*  ixTfonnanccof  a  contraot  for  the 
iniprovtMncnts  of  strct'ts  in  a  niuni('ii>ality.  A  city  may  sns|KMul  or  tMitircly  alMindoii 
a  proj<M-t,  althonj^h  I'ovcred  hy  a  vaii<l  contract,  sul>j«'ct  only  to  the  ri^ht  o(  the  I'on- 
trai'tor,  if  <laniaKi*<l,  to  nM-ovcr  just  conijK'nsation. 

Under  the  rule  so  annoiincod  it  wotild  }i])pear  tliat  the  nuinici|xility 
of  Sancti  Spiritus  iiad  tlic  lr»ral  ri<,^lil  to  rcfusr  to  com[)ly  with  this 
contract,  and  that  (iutiern^z  was  without  the  Icorjil  ri<^lit  to  insist  U}K)n 
the  specitic  performance  of  said  c<)ntra<t  or  to  r(M|iiire  the  Tnited 
States  to  compel  the  muni(^i[)alitv  to  comply  with  the  t^^rms  of  said 
(contract. 

Jt  appears  from  the  pa])ers  that  the  municipal  authorities  l>ase  their 
refusal  to  assist  in  carrying  out  this  contract  on  the  or()unds  that  the 
contmct  is  void  JM^caiise  it  cn^ates  a  monopoly  and  oi)erates  as  a 
restriction  of  trade,  and  therefore  violates  public  policy.     This  view 
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of  tbp  eontmrt  is  sa^tiiinod  hv  Mn]or4ionprjil  Woort  and  his  (*iil>inot» 
Mr.  (lutii^TPz  (jhjcc'ts  to  the  rxi^ivisii  of  such  power  of  dcterniinution 
}*v  the  militiirv  iiiithorilies  of  the  rnited  States  in  C'ulm  a>;  hein|r  in 
excess  of  their  jurisdii'tion.  From  the  ar^^ainientof  hiHeoiin^el  (Doeu- 
iiient  No.  21)  the  folU)wini^  i.s  quoted: 

It  JH  rt^pectfully  j^ubinittecl  that  theroti tract  between  Mr. iiutierrez  and  Hie  nmni 
ri|i:ilitv  of  Sanrti  SpfritiiH  Unn)?  valiii  iiTnler  thi'  lawn  t»f  Spain  arnl  Cuba,  it  is  ntit 
within  the  lawful  {>ovvfr  of  the  military  aatlii>ritiet*  of  the  United  States  to  net  tijat 
coiitrai't  iwriile  or  to  interfere  with  ami  |>reve«t  iU  fine  execution.  The  liMj^nniptirm 
ajul  *'xerci)*e  on  the  imrt  of  tlu*  military  aiithnntieH  <if  the  Tnitetl  Staten  in  C^uba  of 
the  iMnver  to  }>ajsH  n|Min,  adjmlieate,  ami  pnirtieally  annnl  ^Ir.  «intierri!z'H  eontract 
are  plainly  in  vi">laticm  of  the  claiy  speeirirally  iinpoMei!  n[M>n  the  UnitiHl  Stat<^  by 
the  treaty  of  ^>i»m*e,  #  *  *  Xbe  <Jnvemment  of  Sjiain  would  clearly  have  the 
rij^ht  to  ai*k  and  exiMH-t  the  Ignited  Staten  to  indemnify  iIh  HnbJiH'tiJ  for  t*urh  aprons 
and  niiju?*tjtiable  imurjiation  of  jndieial  authority  by  a  military  titlieer  of  Ihe  United 
8tatej«.     (See  p.  3,  Doe.  No.  21.) 

Without  uditiittiii^  thai  the  foreeftJing  eorre(*tly  states  the  liTnitatioiiB 
of  ihi^  jH>wers  of  tin*  iiiihtary  tmtliorities  of  the  I'liited  States  in  Cul«i, 
it  siigj/psts  tht^  itujiiirv  as  to  whether  said  authorities  would  have  any 
rin»in*  t't^4it  U*  jodieially  detennine  tiie  rhiiiits  itnuh^  on  brlmlfofthe 
rniiiH(d[)ality  and  rx^nder  a  jmlo-inent  adverse  to  thi*  unuiieipniity  and 
iti  fitvor  t)f  Mr.  (hitierrez  than  it  would  have  to  judicially  detenriin© 
I  lie  umtter  adversely  to  the  claim  advanced  by  Uutierrez.  In  other 
words,  ran  this  department  act  judieially  and  i>roiin»te  the  interests 
of  Mr.  (iutieriH'z  if  it  *'nn  ni>t  act  judicially  to  hin  detriments 

r>ut  I  do  not  undet*stand  that  the  military  auth<>rities  of  the  United 
States  it!  Cuba  have  i/xercised  judicial  powers  in  this  matter.  They 
Inive  re^scinded  tlie  order  of  suspension  and  placed  the  parties  !h  HttttH 
ijffo,  11nn'  r(*co*^^nize  the  rio^ht  of  the  nunu<'ipality  to  refuse  eoiTjpli- 
anee  witli  the  terms  of  the  contniet  by  suhjet  tin^'  it>^idf  t<»  liahility  f<ir 
tlauia^jfes,  and  reletrjiit*  the  ijuestion  of  such  liability  to  the  eourtt*. 
(See  I>ot\s»  18  and  iri.) 

THE   OKDKIt  t'LOSINO    THE   CdlTRTH  OF  CHBA   TO   8tnT8   AGAINST 

MlNiriPALITIEH. 

At  present  Mr*  (hitierrez  is  prevent(*d  from  bringing  Huit  to  test  the 
liahility  of  the  munieijKility  to  him  by  thi*  following  oi*der: 

UrvviHiirAHTEliK   DlVfftlON   OK  CVBA, 

HiihfHu,  Mtirth  »';,  t899» 
thi  the  reeommendabon  of  the  S<HTetJiry  of  State  and  4 ♦overnment  the  military 
^overtitir  of  CiiUi  dirert^  the  ]inblieution  of  the  followinif  order: 

1.  The  jiro*<eeuli*in  of  all  rlainm  apiinnt  muniH[)aIitit*s  or  jiruvinrbl  depntatiorm 
will  lie  HnsjKmdtNl  until  the  niethtMl  of  Ibeir  adjustment  wball  U*determineil  aftertbe 
reiii'>rani/4itioii  of  said  eorp^nttions. 

2,  Judges  will  not  take  rf>j*nizan<eof  pnitM  in  vol  vm^elaims  against  pnnvineial  depii* 
talioiiH  *ir  mnnieipalitie>'  for  liabililiej*  inenrretl  prii^r  to  f>eeeml>er  .'U,  1  HV*H,  and  auiti* 
already  iaKtibitiHl  to  e>(1abli»b  nmh  eliuiiis  will  1h*  nnsjiended. 

Adna  R.  Chaffkb^ 
Af<ijm'-(  h'n*  r«d  o]  VtAui^cicnt^  Ck^S  ^1  ^****^- 
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Presumably,  the  reorganization  referred  to  in  the  foregoing*  order 
is  that  to  be  accomplished  by  the  election  to  be  held  June  16,  1900, 
when  the  members  of  the  ayuntamlento  will  be  actual  representatives 
of  the  people. 

In  so  far  as  this  matter  presents  a  judicial  aspect,  it  would  seem  that 
the  only  relief  which  the  military  authorities  of  the  United  States  in 
Cuba  could  afford  would  be  to  suspend  the  operation  of  the  order 
above  quoted  in  this  special  inj'tance.  Whether  such  suspension  shall 
be  made  or  Mr.  Gutierrez  recjuired  to  postpone  bringing  a  suit  until 
the  order  is  revoked  is  an  administmtive  question  to  be  determined 
by  the  Secretary  of  War,  and  does  not  require  discussion  by  the  writer. 

But  the  attention  of  the  Secretary  of  War  is  dire<;ted  to  the  fact 
that  the  military  government  in  charge  of  civil  affairs  in  Cuba  is  a  sub- 
stitute for  the  sovereignty  which  prevailed  in  the  island  prior  to  the 
establishment  of  military  government  by  the  United  States  therein, 
and,  as  such,  is  a  part  of  the  government  of  the  several  municipalitiefl 
of  the  island  and  exercises  general  supervision  and  control  thereover. 
It  follows  that  such  government  may  properly  prevent  the  municipal 
authorities  from  subjecting  the  municipality  to  liability  for  damages. 
Therefore  the  discussion  is  extended  to  include  this  branch  of  the 
case  that  the  Secretary  of  War  ma^^  be  advised  as  to  the  situation  in 
regard  thereto. 

-There  is  a  qu(\stion  as  to  whether  tlu*  rights  secured  by  the  arrange- 
ment with  the  nuinici])ality  constituted  ji  franchise  conferring  vested 
rights,  or  ii  simple  contract  undin*  which  the  rights  were  inchoate  and 
dependent  upon  the  continued  action  of  the  municipal  authorities  in 
imposing  restraints  upon  oth(M*s  desirous  of  selling  market  products 
whereby  Gutierrez  was  able  to  secure  tinancial  IxMiefits.  The  provi- 
sions of  tin*  agreement  upon  which  (lutierrez  relied  for  his  financial 
advantage  wen*  those  whereby  the  numicipal  authorities  agreed  to 
make  it  unlawful  to  sell  market  products  at  any  point  in  the  city 
except  the  market  house  (s(»c.  7,  contract.  Doc.  4),  and  the  provisions 
to  re(|uire  stre<»t  vimuUm's  of  fish  and  othc^r  market  products  to  provide 
themselves  with  and  carry  a  certificate  from  (lutierrez  that  they  had 
paid  him  a  specified  sum  for  the  privilege  of  plying  their  avocation 
(sec.  l^  Doc.  4);  also  to  oblige  th<»  police  to  render  Mr.  Gutierrez  such 
assistance  as  he  may  need  to  protect  liis  interests  in  the  streets  (sec.  9, 
Doc.  4). 

The  complaint  now  made  by  Gutierrez  is  })ased  on  the  alleged  fail- 
ure of  the  nuuiicipal  authorities  to  comply  with  these  requirements  of 
th(»  contract. 

It  will  be  seen  that  the  privileges  were  conferred  by  an  exercise  of 
the  police  powMM*  of  tin*  government.  An  individual  can  not  secure  a 
vested  right  to  control  the  (exercise  of  the  police  power  of  the  State 
any  more  than  he  could  secure  a  v(\st<»d  right  to  control  the  operation 
of  martial  law.     It  is  a  power  of  which  a  State  can  not  divest  itself. 
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Undoubt^^fll y  the  contrai^t  irivnlvtnl  iittcnnpts  to  soriiro  oxdiisive  ricjhts 
to  rTiitit^rn'z.  iinti  tu  tliiit  *^xtt^nt  nvtitrs  u  monopoly.  As  to  whetlipr  or 
not  II  nionopoly  rrentod  in  CnUii  undrr  S[mnish  doniiniun  is  now  void, 
tht*  jitt-nntion  id'  tho  Secretiiry  of  War  is  directed  to  the  severul  upin* 
ions  rendered  by  the  Attorney-Geiniral  on  the  order  of  Gen.  Brooke 
prt^venlin^^  hmdinjiC  of  Comniercinl  Cable  Conipany'j^  eahle  in  Cuba, 
delivered  to  the  Seeretiiry  of  War  diirinji:  tlie  year  IHW,  From  the 
o|>inion  delivered  June  15, 18yi*,  the  follovvinit,'  is  piloted:  (22  Op^  r*U>.) 

Tlit^njew  fart  thrtt  the  Western  Vmon  Tc4cij?mph  Coinj»any  m  enjoyin|t|:,  under  a 
j^^rant  of  exrhtsive  rii^lit,  what  arnonnfi^  Uf  a  monn[Kily  ia  no  reason  of  it>jelf  why  it 
wK*inld  1h*  (lepHvtHl  of  its  ronct^sRion.  It  \b  ea^^y  tn  wiy  that  immi^polie**  an*  rMlioni?» 
hnt  then*  are  con<-eaHioii8  whidi  amonnt  to  moiiotMiUt^  wlndi  an*  hiwfnl  himI  can  hot 
1m*  distnrljocl  except  by  a  violation  nf  jmblir  faith. 

«  #  *  »  #  «  # 

ConceasionR  of  tins  kind,  which  carry  with  them  exehu^ivp  rightn  for  a  |>eritKl  of 
years,  txuiwtitnle  f^ro|.>erty  ot  which  the  concessionary  rati  no  more  Ije  deprive^l  arla- 
trarily  and  withont  hiufiil  reaMon  timn  it  ci^n  Iw  dei>rived  of  its  jjer^onal  tanphle 
asset^i.  Ill  a  easw  iti  the  Supreme  Court  of  the  rniteti  8tates  (1  Walt,  ;i52j  Mr,  Jus* 
tice  Field  i*aid: 

"The  United  Staled  have  desired  to  aet  na  a  itrreat  niiti*in,  not  Heekiun  in  extending 
their  authority  nver  the  ttedetl  country  to  enforce  forfeituri»x,  inn  !•»  afftird  prolt^tion 
and  j«ecurit.y  to  u!l  jiieit  rights  wtiicli  could  have  K'eu  elaiujenl  fr*iin  the  ^overnnient 
they  HU {>e^tf^:»ded. * ' 

If,  tln*n'fiin%the  Western  Union  Telegraph  C^jnrpany  haa  an  exelusive  prunt  appli* 
cahle  to  t'uhn  for  calde  ri^ht>*,  whi*'h  ^rant  h«.»»  not  »'Xpire<h  it  wonld  In*  vifilative  of 
all  jiriiieijile.**  of  justice  t^i  dentnjy  it^  exclusive  right  by  ^rantiJif^  competing  privi- 
legett  to  another  ctimpany* 

Whether  or  not  said  eontra(*t  is  void  InH-auseof  beincr  in  rest rai tit  of 
trade  is  iM|ui\stion  whiidi  nuist  i>e  deterudned  liy  existinjjf  local  eoiidi- 
tion«.  If  the  trade  in  nmrket  produetn  in  the  island  ha,s  heretofore 
been  ectndueted  pursuant  to  the  ifenentl  jdan  einbi-aei^d  in  the  t^ontraet 
and  the  purpose  luid  result  *>(  sueh  i^ontraet  was  to  i>roiuote  said  tiiide 
aecordinir  t*>  an  established  eiistoni  and  usa^e,  then  the  contmct  would 
probably  not  be  i*onsid<M"ed  n^  t^ostrii'tive,  sine*^  it  does  not  wh*dly  pro- 
hibit the  trade,  I  nit  seeks  to  rej^ulate  it. 

1  ineline  to  the  oinnion  that  the  provisions  of  said  contmct  to  whieh 
Mr.  (tutierrez  \nn\  njjpeals  may  properly  In-  ronsidered  ashavino-  been 
void  fr<jin  their  ineeption,  for  the  nnL*^oii  that  the  imudeipal  rnuin-il 
which  adopted  them  undertook  thereby  to  restrict  subHi?quent  con neils 
and  otiier  nuiideipal  authorities  in  the  exeri'ise  of  the  pcdiee  ])owi*r  l»e- 
hmo-inor  to  the  mnidripality ;  oi%  as  stated  in  another  frn'UK  tht^  nuun<'* 
i[iality  is  at  lilierty  to  exereise  and  control  its  polit^e  jioweratall  tiun^s 
wilhout  rcfjard  to  the  action  of  foriuer  coimeils  in  re^rtinl  ther<do, 
And  if  it  sees  ht  at  this  tinn*  to  exercise  stieh  power  in  a  inatirn'r  dif- 
ferent from  that  contemplated  hi  the  contmd,  it  is  at  lilM^rty  to  do  so. 

Tin*  hctldintr  nf  this  (*ontraet  void,  whether  cm  the  ^''rounds  of  Iwdng' 
a  monopoly,  or  in  restraint  of  lrad(%  nr  as  an  imwarnLulevL  vv\i*.V\\ySjvv3.vw 
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on  the  police  power,  is  to  be  determined  very  largely  by  local  condi- 
tions, as  to  which  this  Department  is  not  informed,  but  in  regard  to 
which  the  military  authorities  of  the  United  State-s  in  Cuba  are 
informed.  The  military  governor  having  pasvsed  upon  the  question 
so  mised,  it  must  be  presumed  that  in  making  such  determination  he 
considered  said  local  conditions,  and  presumably  such  determination  is 
correct. 

THE   PROPOSAL  TO   CONVEY  THE   MARKET   HOUSE   NOW   OWNED   BT 
(GUTIERREZ   TO   THE   MUNICIPALITY. 

It  is  now  proposed  by  Mr.  Gutierrez  to  bring  the  entire  controversy 
to  a  final  conclusion  by  conveying  the  market  house  enn^ted  by  him 
under  said  contract  to  the  municipality,  free  and  clear  of  incumbranccM, 
canceling  the  contract  and  waiving  all  claim  for  damages  thereunder 
and  releasing  the  <*ity  from  the  debt  owed  him  for  lighting.  This 
proposition  is  to  be  considered  as  independent  of  the  contract  and 
standing  on  its  own  merits.     The  questions  involved  are — 

(1)  Does  the  municipality  want  the  ])uilding? 

(2)  Are  the  terms  just,  reasonable,  and  satisfactory? 

(3)  Does  the  condition  of  the  public  funds  and  revenues  of  the  munic- 
ipality warrant  the  expenditure  for  such  purpose? 

In  Cu})a,  as  in  the  United  States,  market  house^s  are  considered  pub- 
lic improvements,  for  the  construction  of  which  pu])lic  funds  niaj"  lie 
properly  used.  Whetlu»r  or  not  the  municipality  of  Sancti  Spiritus  is 
to  ]h^  permitted  to  use  the  i)u])lic  funds  at  its  disposal  to  secure  this 
market  house  is  an  administrative  (|u<»stion  to  ])e  answered  by  the 
Secretary  of  War,  and  is  without  the  purview  of  this  report. 

Th<»  condition  upon  which  Gutit^rrez  proposes  to  <*onvey  the  market 
house  to  the  city  is  the  i)ayment  to  liini  of  5?r»2,277.12.  This  total 
embracers  the  following  items: 

Fur  lijrhtinK  thr  city  from  1S78  to  1S81 ,  iIl^ln^^ivo $15, 582.  35 

IntATOHt  at  0  ptT  (viit  for  nim^teen  ami  tnic-liiilf  years 18,  2iil.  33 

Actual  c<»Ht  «»f  coiistrnrtirui  of  market  Iiouhc 1?2,  135.33 

Interest  <ni  a)H)Vt^  amount  for  one  year 1,  328.  11 

Kxpenses  in  (»i)tainin^  rescission  of  order  of  susjH'nsioii 5,000.00 

Total 02,277.12 

The  att<Mition  of  the  Secn^tary  of  War  is  directed  t^)  the  fact  that 
th<»  tot4il  of  the  liability  of  the  city  for  ii^^ht  furnished  b(»tween  187S 
and  ISSI  is  statcul  in  the  contract  involved  herein  as  b(Mn^  ♦15,582.85. 
T\w  interest  chartjfe  of  JflS,23L.8:^  now  pn»sented  by  Mr.  (iutierrez 
should  receive  further  investijj^ation.  Mr.  (TutitM'rez  also  charji^es 
interest  for  one  year  on  the  moiu^v  expended  in  the  construction  of 
the  markt^t  house,  tixing  the  sum  at  sfl,;^2S.ll.  It  appears  from  the 
papers  on  lih^  herein  that  Gutierrez  received  r<»venues  pursuant  to 
tii4'  conditions   of  sjiid  contract   from   the   2i)th   day  of   Novemlwr, 
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ISOS,  the  date  tlio  tiiiirkot  himse  whs  eotiipletcd  and  ojx'ii  for  hiisinOHS, 
imtil  tlie  M  day  of  April,  ISIJIU  when  his  i-ontnift  was  susfx^iKled  It 
would  Hooni  proper  to  rot|iiire  him  to  aecomit  U}  the  Jimnieipulity  for 
the  lunoimt  so  reeeivetl  }>efore  aUowintf  him  interest  on  the  anioutit 
invested.  It  does  not  seem  proper  to  retpiire  the  municipality  of 
Saneti  Spfritus  to  indenmify  him  for  the  ^'iJNM>  whieh  he  elaims  to 
have  s|>ent  in  the  etfort  to  obtain  a  rescission  i>f  the  military  order 
snsp4'iidiniif  tin*  execution  of  his  etJii tract.  This  order  was  uiude  by  a 
military  otheer  of  the  Ignited  Stiites,  and  he  should  look  to  that  (iov- 
eminent  for  the  thima|^es  <n  easiimed  tln-n-hy. 

The  writer  is  not  advised  as  to  thei-cjudition  of  the  |>uldir  fuutls  and 
revenues  of  the  luunieipality  of  Saneti  Spiritu.s,  and  therefore  vmi  not 
funiisli  inforinutioa  in  regard  thereto. 

If  the  iSecretar}^  of  War  ^hall  lie  of  the  opinitm  that  tlie  proposal  to 
convey  the  market  houise  to  the  uiunieipdity,  and  thereby  terminate 
the  eontroversy,  merit^s  nniside ration  suid  investi*fatioir,  it  is  suj^- 
gested  that  it  would  be  proper  to  hold  said  i)ro|>osal  in  abmani-e  until 
a  iJiuni^'ipal  coiuieil  i^  elected  at  the  fortheoming  election,  whereupon 
the  matter  could  fie  refei'red  to  the  new  i-imnril  and  the  sui»]eet  taken 
up  and  investipitcd  in'  tbrm,  tbc^  aetion  of  the  numieiiKdity  to  be  sub- 
ject to  the  approval  of  the  aiilitary  governments 


The  Secretary  of  War  was  of  opbiion  that  the  military  anthori- 
tiefc*  of  the  United  States  in  Cuba  had  doni*  all  that  wa.H  incumbent 
upon  them  in  this  njutlt^r,  atjd  that  sucli  matters  us  are  continued  in 
coutroversy  should  bi>  dt-rermined  by  the  eourti*  of  Cuba  if  tlie  partie8 
to  the  controversy  could  nut  reach  an  agreement 


REPOET  ON  THE  BIGHT  OF  THE  MUNICIPALITY  OF  HABAHA  TO 
EXERCISE  OVER  PROPERTY  OWNED  BY  SAID  CITY  THE  RIGHTS 
WHICH  BY  LAW  BELONG  TO  THE  PEACEFUL  POSSESSION  OF 
PROPERTY, 

[gutjmUtod  April  U,  l«JL    (^ime  No.  3814,  Dtrlstoo  of  InRiJar  Alfairs,  War  tK^pairtmenlO 

Siu:  I  have  the  honor  to  acknowledf^e  and  ec*mply  with  jour  request 
foi"  a  reptjrt  on  a  matter  arinin^  as  foHows: 

The  municipal  authorities  nf  Hal>ana,  Culm,  seek  to  enter  iiit<i  an 
agreement  with  one  Tomas  Mazzantini  y  Ecpiia.  as  president  of  the 
assoeiatioTi  known  as  *'  Fronton  J ai  Allai,''  whieh  will  permit  snidtusso- 
eiation  to  orcupy  for  a  period  of  ten  years  a  rertuin  piece  or  pareel  of 
ground  owned  hy  the  eity  of  Ilalmna,  and  situate  in  the  fdoek  of  said 
niiinieiiiality  I'omprisetl  between  tlie  streets  named  (Joiu*ordia,  Lueena, 
Virtudes,  and  Mar<iueH  (ton74iles.  The  contemplated  a^i-eenient  \jv«:v- 
Vides  that  ^aid  Mazzaniini,  at  his  own  ex\>GUft<£*.^  Ai^W  ^\vy^\.^ab\i>aj\^^'^ 
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on  said  ground  to  J)c  used  as  a  ''  Fronton,"  or  haDd-l)aU  court,  wherein 
the  public  are  to  l)e  permitted  to  play  hand  Imll  upon  im^^mont  of  a 
fee.  As  compensation  for  such  use  and  (K'cuimtion  of  said  land  the 
agreement  provides  that,  at  the  expiration  of  sjiid  ten  yeara'  term,  the 
building  so  constructed  l>ecomes  the  property  of  the  city  of  Habana. 

As  original!}'  dniwn,  the  agreement  l)ound  the  nmnicipality  for  a 
period  of  ten  yejirs  to  abstain  from  granting  a  like  privilege  of  con- 
structing a  '"Fronton"'  to  any  other  individual  or  ius80t*iation.  This 
provision  appears  to  have  been  eliminated  from  the  agreement,  but  is 
understood  as  ])eing  included  in  the  request  for  a  report  and  will 
therefore  be  considered. 

It  ai)pears  that  this  agreement  was  first  authorized  by  the  municipal 
council  of  Habana  in  April,  1898.  This  action  was  mtitied  and  affirmed 
on  March  15,  1900.  The  contract  so  authorized  was  reduced  to  writ- 
ing and  signed  April  27,  liHX),  and  was  thereafter  presented  to  the 
military  governor  ot  Cuba  for  his  approval,  in  compliance  with  the 
provisions  of  piragmph  3,  article  81  of  the  municipal  law.  There- 
upcm  the  (jue^stion  arose — 

Does  said  agreement  violate  the  provisions  of  the  legislation  known 
as  the  '"  Foniker  amendment  r' 

The  military  governor  of  Cuba  refers  this  incpiiry  to  the  Secretary 
of  War,  and  in  his  letter  of  reference  sets  forth  the  following: 

The  niunic-ipal  council,  duly  clcctccl  by  the  jH'r)i)l(',  cutcrH  into  a  buniness  arrange- 
ment whicli  it  deems  to  be  to  tlie  advantage  of  the  munici|)ality,  ami  which  is  to  the 
a<lvantiHre  of  the  municipahty,  a«  it  obtains  at  the  end  of  ten  years  a  building  worth 
about  *H,0(H)    *    *    *  * 

Tlie  whole  transaction  hiu^  Ih'ou  carrie«l  r>n  in  p)o<l  faith  and  T  can  not  l>elieve 
that  it  wiu**  the  intention  of  the  Koraker  law  to  prohibit  le^ritimate  transactions  of  this 
sort.  Tnder  the  existing'  Spanish  law  the  apj)roval  of  the  (lovenior-General  is 
rtMpiired,  but  it  is  te<hnical.  If  the  P\)raker  law  is  to  be  interpn^tiMl  lu*  rigidly  as 
within  indicated,  all  business  involving  municijial  as  well  as  all  other  insular  consent 
is  i)nu!tically  at  an  end. 

The  attention  of  the  Secretary  is  culled  to  the  fact  that  a  copy  of 
said  proposed  agre<Mncnt  is  not  included  in  the  papers  sulmiitted,  and 
therefore  its  provisions  can  not  be  stated  with  detiniteness.  From 
the  pai)ers  submitted  it  appears  that  said  agreement  provides  for  two 
separate*  and  distinct  matters,  althougli  both  are  involved  in  one  trans- 
action.    These  matters  are — 

1.  The  use  and  occupation  of  certain  property  owned  by  the 
municipality. 

2.  The  obligation  of  the  nmnicipality  to  abstain  for  ten  years  from 
granting  similar  privil<»ges  to  others. 

The  provisions  of  said  agretMiient  relating  to  the  disposition  of  the 
prop<n'ty  constitute  a  lease  for  a  period  of  t<Mi  y(Mirs  of  property 
belonging  to  th(»  city  upon  terms  satisfactory  to  the*  parties  whose 
rights  are  involved.     To  lease  real  estate  is  an  ordinary  right  of  a 
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proprif^tor.     In  rorjfnnl  to  rit^'hts  nf  this  rhiinirtrr  in  f'uha,  ihr  trnity 
of  pi'ucc  provides  iis  follows.     (Art.  Vlll): 

♦  *  *  thi*  reliriqiUHlniieat  *  ♦  *  fan  not  in  any  rL-^jiect  imptiir  tlie  *  «  « 
ri^htH  whirh  by  law  lK»lon>r  t««  tliv j>t*;u*i*fiil  |M>M.*H.*>*<inii  of  prniHiTty  nf  nil  kimlt^nf  prov- 
inresJiT  rHutiiripifiifirn^  |inhlir  r)r  priviiU^  rj^LMbliHlinit^iiti*,  etvlmii>*tieal  ur  rivir  iHniii's,  tir 
iujy  other  tts^otiiitioii  tiuvin|f  legal  captivity  to  aei]uire  and  possess  profierty  in  the 
Hfi>JV«aiH  tvrriturie». 

In  addition  to  stipulating  that  tho  **"rijrhts  which  helon|r  to  tlio 
peareful  possession  of  property '•  shiill  not  Ik*  impaired,  the  treaty  pi*e- 

sci'ihi's  ft  rule  of  eondiiet  for  the  United  States  during  tlie  perioil  of 
oeeiipation.     This  rule  is  set  forth  in  Article  1  us  follows: 

And  af«  the  inland  (Culm)  is,  niMvn  ils  evat'tmtidu  liy  Sjwiiii,  li>  1m^  rnx-upird  by  the 
Tnit^^d  Stiite**,  the  Uniteil  Statei^  will,  ho  lung  tk«  f*iii'h  iHcnpatioii  hIiuII  liist,  attHunie 
iin«l  ^liwhar^e  the  olili>fati""nH  tbut  tnay  nnder  internMional  law  result  from  thi'  fact 
of  it«  ocfuptition,  for  the  proteetion  of  life  mid  projierty. 

Since  the  United  States  voluntarily  consented  to  be  iKiuad  l>y  them, 
it  becomes  necessary  to  asrertain  whut  oblignti<ins  relating  to  tlie  j^ro- 
tiH'tion  of  property  and  property  rights  are  imposed  by  international 
law  uiK>n  a  military  force  maintaining  military  occupation  of  territory. 

Thi'  goveriunental  f<M-ces  of  the  United  States  (militiiry  and  civil) 
now  in  Cuba  are  engaged  in  mnintainirjg  an  oet^ujtaf ion  of  the  island 
and  not  a  (ynujne^t*  f/aftjtiffiff/i  is  the  temporary  retention  i*f  terri- 
t<»ry*  while  ctrnqnt^t  is  the  definite  apiiropriati*m  of  it.  lender  the 
modern  law  of  nations  an  oeeupying  powder  i^,  as  istated  by  Mr,  Hall, 
**  forbidden,  as  a  general  rule,  to  vary  or  to  suspend  laws  atfecting 
property  arjrl  i>rivate  personal  reUition,s/'  (Hall  on  International 
Ia\\\\  4th  ed.,  chap.  4,  par.  155.) 

Halleek  stiites  the  law,  as  follows: 

Ah  militury  Mriii|»aiinn  pnxliire^i  nf>  effect  (oxreptin  Hpeoia!  cai*e«<anil  in  the  appli- 
cation of  tbe**c*vere  riglit  uf  Wiir,  by  iiiipoHin^  military  (OdtrilnitiunK and  rnntisriitinnF) 
npon  private  [»roi»erty,  it  f(illi>WH,  as  a  neeeiHi^ry  ron^Mpicnte,  that  the  owiiershli*  of 
surh  jm>iHTty  may  1h'  elmriL'ed  dnrin^i  Hindi  i9«"fii|»ation.  by  ijne  bellijjertMvt,  of  the  tcrri- 
tory  of  the  t»ther»  prt'cisely  tlic  ^ium*  as  though  wardid  ni>t  exist-  The  ri^ht  t**  alienate 
Ls  incident  to  the  risrht  of  ownership,  and,  nnh^se  tlie  o\vneri*hit>  he  n?j?tni'teil  or 
ipinlitied  by  the  victor^  tho  rii^ht  of  alienation  eonthniew  the  same  during  hit*  injliiary 
jMissesi^iiin  of  the  territory  in  which  it  is  situate  as  It  wa*<  i»rii>r  to  bin  taking  the  p<i«- 
scj'Hiiin*  A  mnnicifmlity  or  coriKimtion  has  the*  Hume  ri^ht  as  a  natnral  jH«r)^<in  to 
diHp<«*e  of  iti*  prot>erty  dtirin;;  a  war,  and  all  such  transfers  are,  prima  /mciV,  as  vahtl 
as  if  maile  in  time  of  pi»mv.  If  fiirliiiidcn  tiy  the  i^ontinenir,  the  [jrohibition  is  an 
exi^eptjon  to  the  jjciieral  nde  of  pnblii*  law  and  imiHt  Jk*  clearly  i^stahlished-  (Hal- 
leck*a  ]jit  Law»  lid  e«l.,  (hap.  XH,  jmit.  11',  jk  448.) 

I  do  not  think  the  legislatioii  ktu^wn  as  thi'  Foniker  amendment  is 
to  1h>  construed  as  a  prohibition  of  the  right  of  a  nimu(*ipality  to  exer- 
cise the  ordinary  rights  of  ownership  or  eotitniet.  At*  interpretation 
thereof  whitdi  would  prevent  the  itnmieipulity  of  Ifafmna  from  enter- 
ing into  the  agreenierd.  ntuler  coHsideratit>n  would  also  preclude  the 
city  from  entering  itito  agreements  for  other  municipal  serviecH,  such 
a8  cleaning  and  lighting  the  streets,  employing  vaumevjfisX  v^^^^t^  ^ssxn^ 
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agents,  constriicting  public  works,  or  making  municipal  improve- 
ment:?: for  all  jsuch  agr(H?nicnts  create  certain  rights  which  arc  prop- 
erty. Indeed,  such  interpretation  would  prevent  a  private  individual 
as  well  as  a  municipality  from  executing  a  grant  of  conveyance  of  his 
private  proix^rty. 

I  understand  the  Foniker  amendment  to  l)e  a  voluntary  renounce- 
ment b}'  the  United  States  of  the  fruits  of  conquest  in  Cuba.  It 
restricted  the  United  States  to  the  reci'nt  rule  of  modern  tiuien  regard- 
ing military  occuimtion,  and  prechided  the  exercise  of  the  rights  over 
public  and  private  property"  accorded  ])y  the  ancient  rule  to  a  victor 
in  war  who  had  completed  a  conquest.  By  the  Teller  resolution  the 
United  States  disclaimed  an  intention  to  assume  permanent  sovci-eign 
rights  in  Cu))a,  and  by  the  Foraker  amendment  the  United  States 
surrendered  the  rights  of  a  concpieror  and  voluntarily  limited  its 
authority  to  that  of  a  tempomry  occupant  under  the  modern  law  of 
nations.  As  so  interpreted  the  Foraker  amendment  is  in  harmony 
with  the  treaty  of  peace  and  international  law;  otherwise,  it  is  at 
variance  with  both. 

Historically,  we  know  that  one  purpose  of  the  Foraker  amendment 
was  to  preserve  the  species  of  propei-ty  therein  referred  to  until  such 
time  as  the  rights  therein  and  thereto  (!ould  ]je  exercised  by  govern- 
mental agencies  selected  by  the  inhabiUmts  of  Culm.  That  pui7>08e 
is  accomplished  as  to  municipal  rights  and  property  in  Cuba. 

To  hold  that  said  legislatioir  pn»vents  the  numicipalities  of  Cuba 
from  (\\ercising  the  common  ordinary  rights  of  ownership  over  prop- 
erty which  belongs  to  them  is  to  convert  a  beneficent  measure  into  an 
instrument  of  oppression.  Tlie  riglit  which  the  city  of  Ilabana  seeks 
to  exercise*  is  a  personal  riglit  appertaining  to  property  of  which  tlie 
city  is  the  absolute  owner,  and  therefon*  is  not  subject  to  the  restric- 
tions of  said  amendment.^ 

II. 

Th(»  provisions  of  the  agreement  as  originally  contemplated,  creat- 
ing an  obligjition  of  the  nuinicipality  to  abstain  for  ten  years  from 
gmnting  to  others  a  similar  privilege*  for  a  *'  P^ronton  "  present  another 
and  a  ditl'enMit  <iuestion. 

It  appears  from  the  papcM-s  forwarded  to  the  Department  that  these 
provisions  have  l)een  eliminated.  Ordinarily,  the  attention  of  the 
Secretary  is  not  to  Im*  directed  to  such  matters;  but  their  consideiii- 
tion  alfords  an  opportunity  to  make  a  c(miparison  which  may  eluci- 
date the  proposition  a(*tually  involved. 

As  already  stat^'d,  a  copy  of  said  proposed  agreement  has  not  been 
forwarded  to  the  War  Department.  From  what  app<*ars  in  the  papers 
submitted,  it  is  ditHcult  to  detiMMuine  whethiM-  the  agreement  was 
intended  to  bind  the  city  (1)  not  to  grant  to  others  the  privilege  of 

^ iSce  a7iti%  p.  374  (i  i<cq. 
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maintaining  a  '* Fronton^'  on  cHy  pmperty^  or  (2)  not  to  gnmt  to 
others  the  privilege  of  maintaining  a  '*Frontoir'  within  the  limits  of 
the  munieipality. 

In  the  first  instance,  tht^  city  would  exercise  a  right  appertaining  to 
the  ownership  of  propi'rty  the  title  of  which  was  vested  and  coniploto 
ill  the  municipality.  The  right.s  resulting  from  such  complete  and 
vested  title  are  personal  and  not  subject  to  withdrawal.     They  are 

In  the  .second  instance,  the  city  would  exercise  certain  iiuthority 
appertaining  to  what  is  termed  the  j>otiee  power  of  the  State.  The 
I'ight  of  the  city  to  exercise  the  police  ]>ower  of  the  St^ite  is  not  a 
vested  right.  Nor  can  it  properly  be  said  that  the  city  exercises  this 
|x>wer  by  grant.  The  power  at  all  times  remains  in  the  State  and  the 
city  exercises  it  as  the  agent  or  represi^ntative  nf  tht^  State.  The 
power  is  political  and  the  authority  to  exercise  it  a  privilege,  depend- 
ent at  all  times  upon  the  continued  ability  and  inclination  of  the  sov- 
ereign to  jxMinit  the  city  to  continue  its  exercise.  It  is  probable  that 
the  Foraker  amendment  requires  the  major*gencnd  in  commarid  of  the 
United  States  forces  in  Cuba  to  prevent  the  municipalities  in  the 
island  from  exercising  the  police  pjwer  of  the  State  in  such  way  as  to 
grant '* property,  franchises,  or  concessions;''  but  I  can  not  believe 
that  it  was  intended  to  require  such  military  commander  to  prevent 
said  nmniciptdities  from  exercising  over  property  owned  by  said  cities 
"the  rights  which  by  law  belong  to  the  peaceful  possession  of  prop- 
erty  of  all  kinds/' 


REPOET  Oir  THl  ftlOSTIOH  OF  IHSEETIKG  A  CHAE01  OF  'COH- 
8PIEACY"  IN  THE  CEIMINAI  COMPLAINTS  AGAINST  NEELY 
AND  RATHBONE,  AND  THE  IN  AD  VIS  ABILITY  OF  JOINING  BOTH 
DEFENDANTS  IN  ONE  COMPLAINT,  WHICH  SHALL  INCLUDE  ALL 
THE  CHAEQES. 

[SubmltttHi  Miiy  21,  IHOI.    CAW  Ko.26fi2,  Dlriiton  of  Iruular  Aff&ln,  Wur  0ep«ilmei)t.] 

Silt:  T  have  the  honor  to  acknowledge  aiul  comply  with  your  request 
for  a  report  on  eertain  questions  arisif^g  in  the  matter  of  the  criminal 
prfM^eedings  in  the  court.s  of  Cuba  instituted  against  C*  F.  W,  Neely 
and  E*  G,  Rathbone,  atone  time  officials  in  the  department  of  posts, 
government  of  Cuba.     Said  questions  are  us  follows; 

L  Should  said  defendants  he  charged  with  conispimej? 

2.  Should  the  criminal  prosecutions  against  these  persons  be  eon- 
fiolidabxl;  thiit  is  to  siiy,  should  they  be  joined  in  one  irjformation  and 
charged  with  acting  jointly  in  conmiitting  the  alleged  crimes? 

3.  Should  eaeh  and  all  the  acts  complained  of  l^e  include<l  in  one 
complaint  or  infortuation  t 
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In  order  that  a  misunderstanding  may  not  occur,  I  think  it  proper 
for  me  to  state  that  when  this  report  was  requested  the  Secretary  of 
War  informed  me  that  the  conduct  of  said  criminal  prcxseedings 
devolved  upon  the  local  authorities  in  Cuba;  that  upon  them  rested 
the  responsibilities  arising  therein,  and  they  were  to  exercise  a  free 
hand  in  matters  of  procedure.  Therefore  this  report,  should  it  ooiue 
to  their  notice^  is  not  to  be  considered  as  a  direction  or  instruction, 
but  simply  as  presenting  for  consideration  matters  respecting  which 
they  are  to  exercise  their  own  judgment  and  discretion. 

I. 

SHOULD  SAID  DEFENDANTS  BE  CHARGED  WITH   CONSPIRAGT? 

If  a  conspiracy  was  entered  into  by  Neely  and  Rathbone,  its  purpose 
was  to  commit  a  felony.  In  the  proceedings  already  instituted  the 
contention  of  the  Government  is  that  a  felony,  or,  more  accurately,  a 
number  of  felonies,  were  actually  committed.  If  the  felony  is  an 
offense  of  a  higher  grade  than  conspiracy  and  the  trial  were  had  in 
the  United  States,  a  serious  question  would  arise  as  to  whether  or  not 
the  lesser  offense  merged  in  the  greater. 

Archbold's  Criminal  Practice  and  Pleadings  (Pomcroy's  notes,  8th 
ed.,  vol.  2,  p.  1836)  states  the  rule  as  follows: 

When  a  felony  or  uiisclenieanor  is  in  fat't  commit te<l,  a  conspiracy  to  conimit  such 
felony  or  mij*(iemeanor  can  not  l)e  indicte<l  and  punished  as  a  distinct  offense. 

In  the  nisc  of  Conuiion wealth  v.  Kingsbury,  Chief  Justice  Parsons, 
speaking  for  the  supreme  court  of  Massachusetts,  says  (5  Mass.,  105, 

107): 

The  defendants  are  charged  with  conspirinjr  to  jjet  possession  of  the  chattels  of 
Thonja**  Pons,  then  in  liis  shop,  to  remove  tliem  from  his  shop,  and  to  conceal  them 
from  him,  under  color  of  authority  from  the  owner  to  sell  them,  and  that  they  in 
fact  carried  their  conspiracy  into  execution. 

The  fraudulently  obtaining  jx^ssession  of  the  chattels  of  Pons,  carrying  them  away, 
and  se<!reting  them,  is  unquestionably  a  felony;  and  the  attorney-general  very 
I)rofH»rly  a<lmits  it.  Hut  he  has  argued  that  the  consj)iracy  was  a  complete  offense 
by  itself  U'fore  it  was  rarried  into  effect,  and  therefore  is  not  mergcil  in  the  felony. 

We  have  considered  this  case,  and  are  of  opinion  that  the  misdemeanor  is  merge*!. 
Had  the  conspiracy  not  Ikh'u  effwted,  it  miglit  have  been  punishtnl  as  a  distinct 
offcnws  but  a  contrivaiKc  ta  comnjit  a  felony,  and  executing  the  contrivance,  t^an  not 
l)e|)unished  as  an  offense  distinct  from  the  felony,  iK'cause  the  contrivance  is  a  part- 
of  the  felony,  whencomnntteHl  pursuant  to  it. 

The  law  is  the  same  resjKH'ting  misdemeanors.  An  intent  to  conmiit  a  misde- 
meanor, manifested  by  some  overt  act,  is  a  misdemeanor;  ))ut  if  the  intent  lie  carried 
into  execution,  the  offender  c^n  be  punishe<l  but  for  one  offense. 

I  think  the  courts  of  the  United  States  do  not  now  accept  the  doc- 
trine that  conspiracy  may  mor^e  in  mm/^'/jtcfi/ior. 

Wri^^ht  on  Criminal  Conspinicios  says  (p.  223): 

Another  point  to  Ih'  ol)served  is  the  doctrine  of  merger,  by  which  is  meant  that 
where  a  conspiracy  (which  is  a  misdemeanor)  consists  of  an  agreement  to  commit  a 
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felony  and  is  actually  execiit***!.  the  mjj(?deniearior  im^rges  iti  Ihr  felony;  Init  where 
tiiere  ifl  a  ixmnpiracy  Ut  eominh  a  mbilenieanrtr  only,  Ifiere,  even  tfiongh  the  etiu- 
Bpiracy  be  exei'ute^l*  there  is  iifj  ini"rj;;er  be*i»iii*e  the  two  crime**  are  tit  llie  name  ruiik. 

Ill  Ptx>plft  tK  Richi4rd«  et  aL^  the  supreme  court  of  Michigan  say  (1 
Miinri.,  217,  2:1^: 

It  was  «ii<l  in  lui  e^irly  ea^He  in  Massac 'lmK'tl>>  (Commonwealth  r.  Kinpibnrjs  5 
Mty^.,  lOti),  timt  where  t!ie  Jiiit*tk'tnfanur  or  felony  b  aetually  exiHnt**<i,  the  eon- 
*?piraL»y  in  nierp**!  and  i-an  rmt  Im^  [»unifthetl.  Bnt  the  ease  wajs  une  of  a  ruuspirafy  to 
commit  a  <iistinet  felony*  It  in  no  <iouht  th^  tnw  thai  if  the  Jtlmitj  i>  prot?ed  ihe  cutwpir- 
af*/  inufit  at  ntuf^'  merg*". 

In  People  i\  Mather  {i  Wend.,  2t>5),  Mr,  Justiee  Many,  speaking 
for  the  t^oiul,  8ays: 

It  ist  Hnppoee<!  tliat  a  ronppira**y  in  rnmmit  a  rrime  is  m<'nfecl  in  (he  crime  wlien 
the  en  nii  pi  racy  is  exeenteiL  Thi?-  nmy  1r' ;**>  wfien  the  crime  im  of  a  hi^jher  grade 
than  the  conspiracy,  aJid  tlie  oiiji.*ii  of  the  cunspi racy  iw  fully  HJCcomphHheii;  hnt  a 
tx>nsjvirii«'y  if<  only  a  niiNlemcanor,  and  when  its  nhjtH't  is  tinly  to  connnil  a  misde- 
meanor,  it  can  nf>t  l»e  menjiHl.  WIht*-  twn  i-rimes  are  at  etjnal  j^rade,  there  oiin  l>e 
no  l<?«aU  tiH'hnical  merTjer.  (See  aljHj,  I^int^erl  r.  Peofile,  7  Vow.  { N.  Y*),  103;  Com. 
r.  Dmiii,  li*  Pick.  (Ma*»s.),  4711;  Com.  t-.  Goo<lhen,  2  Mete.  (MaKS,),  1»3;  State  v. 
Murray,  15  Maine,  l(K);  1  Diivall,  4;  48  Maine,  218;  State  t\  Noyei*,  25  Mich.;  Jlart- 
man  r,  C(un,»  b  Barr^  t>0;  Com*  v.  Uelany,  1  Grant,  224;  Com,  r.  Parr»  5  W.  and  S. 
(Pa.),  :I45.) 

Tbo  dmlfine  deekred  hy  the  foregoing  atithoriticH  \ms  not  Ix^en  uni- 
versally aceepted  either  in  the  I'nited  Stattvsriof  P>njjfljitHL  (United 
StaU^s  t\  Kindskopf,  i»  Hiss.  (U.  S,),  251J;  Ha}^.  t\  Rowlands,  5  Cox 
Crini,  Cas.  (Eng.),  41*7^  iuite.) 

But  the  etjurts  which  deny  the  doctrine  deprecate  the  practice  at 
variance  therewitlj.  In  tlie  United  States  /\  Hindskopf  (ante)  the  court 
said: 

In  Rejr.  r.  Boulton  (12  Cox  Cn  Cai*.,  ^^7)  in  court  of  i|uwn'H  henct*.  Viefore  Chief 
Justir^e  C(M;khnni,  in  1871,  althou^fh  the  cour>ic  of  n'ccivin^^  prouf  «if  the  comnus'<ion 
of  the  HuliHtantial  crime  i«  ind  r^^^irded  its  8;itif*fa4'tory,  yet  it  ij^  dtvlihil  ttiat  hucIi  a 
course  i.*^  lej^al,  and  in  that  i*a,Me,  it  hein^  a  charge  oi  con^spirac)  ti»  commit  a  fclojnouB 
crime,  pro* d  of  the  cormniJ^ion  of  the  crime  it,self  \mh»  allowcil.  Tlie  clii^f  jnsticr 
cittHl  and  ndie^l  upon  tiie  authority  of  the  liitc  IvopI  Oairworth  in  Re^r.  r\  Howlandt* 
(5  Cox  Cr.  Cii8.,  497»  note).  In  that  ca»*e  ttie  iiarlii.*?^  Imd  hccn  indict  I'll,  not  for  the 
offense  ttiey  hwl  committeil^  hut  for  a  con»pir»i"y  to  commit  it»  ajid  the  3udgt%  after 
stating  that  it  utmtd  hntf  htrn  morr  miti^fartortf  if  (he  futriii's  had  tHtu  iHtlirtfd  f4ji'  whal 
thiff  hid  tkinr  ttntl  mif  for  tvttxpirat'y  t*t  dit  it^  Htated  **that  the  »*i>nr**i*  pur>'ne«l  was  net 
doubt  legal,  and,  iM'ing  h*gal,' *  lie  .-aid,  "  1  shall  not  now  step  out  of  ttie  jiath  of  my 
iluty  hy  H[ticidating  ujMiii  thi*  [wilicy  that  has  Iw^en  adopted  in  thih  citMi".  It  tf^ttdd  fn- 
mttrh  imtrt  t^ntixfaetofij  t*t  mv  tttind  tf  ptirdrn  had  litYu  tiidictrd  ft>r  that  uhtrii  thrtf  /lar* 
dirtf^ilff  doni\  and  m*i  ffr  hattiuj  pnriotLAlfj  t'tm^iri'd  iv  dtt  iHtmt'thintj,  thr  htirituj  done 
rrhirh  m  prwf  of  (hr  ntftJt/tirftrif.  It  ut'vrr  it^  »alitifartitnj,  idihtmtjh  ufydfitihttdiff  it  m  trfjal.** 
1  have  (juoted  lids*  langtiage  a.s  exprt*88ive  of  my  ljn*t  view  of  the  *jnestion  when 
raiwHi  during  the  trial,  and  1  i-an  say  now,  aj»  I  said  then,  that  tJa'  fretttr  mty^  in  my 
jndifmntt,  uoidd hatr iftttt to  hart'  indivtrd  tdl ixirtiai km' for  the jHirtimdar qlf'tfutf  rommdtrd 
btj  rat'h^  bnt  under  tlie  hiw  it  nec^nj.H  1  have  Ufit  the  rijjht  to  say  tliey  iiulhI  l»e  so  jirnj** 
et^ute^l.  The  course  pursued  iti  (his  matter  by  the  government  atti^rneVt  in  the  Ian* 
gtingi!  of  thf>se  cases,  is  **  undouhU'^ily  Unral,"  and  1  can,  Lhurefore,*-iuV^  \:^jrciaa?5iL^x>^asfc 
caie  as  it  ia  presented  on  Ibis  indictment. 
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Being  so  admonished,  there  seems  little  question  as  to  the  proper 
course  to  be  pursued  in  cases  of  this  character  in  the  United  States. 

I  think  the  correct  rule  in  the  United  States  is  as  follows: 

The  offense  of  conspiring  to  commit  a  felony  merges  in  the  offense 
of  doing  the  felonious  act  in  those  States  of  the  Union  where  the  act 
itself  is  an  offense  of  higher  degree  than  the  agr<ieirient  to  commit  the 
act,  provided  the  offense  of  conspiring  is  complete  when  the  agi-eement 
is  entered  into;  in  States  where  the  offense  of  conspii'acy  is  not  com- 
plete until  the  agreement  is  entered  into  and  an  attempt  is  made 
pursuant  thereto,  the  act  whereby  the  purpose  of  the  agreement  is 
accomplished  may  ])e  considered  as  a  part  of  the  original  offense  and 
the  offending  parties  punished  either  for  the  conspii'acy  or  the  felony, 
possibly  for  both. 

Wright  on  Criminal  Conspiracies  says  (p.  93): 

In  some  of  the  States  the  crime  has  been  made  the  subject  of  statatory  definition 
and  restriction,  in  others  it  rests  solely  upon  the  common  law  as  found  in  the  EInglish 
reports,  while  by  the  Revised  Statutes  of  the  United  States  there  must  be  both  the 
corrupt  agreement  or  combination  and  an  overt  act  done  in  pursuance  thereof  to 
make  the  offense  a  punishable  one. 

The  Penal  Code  of  Spain  continues  to  ])e  in  force  in  Cuba,  as  does 
also  the  Spanish  Code  of  Criminal  Procedure.  It  is  therefoi'e  impor- 
tant to  consider  if  said  question  of  merger  might  arise  under  said  laws. 
An  examination  of  the  penal  (M)de  in  force  in  Cuba  induces  the  belief 
that  such  question  would  arise  and  would  l)c  equally  serious,  if  not 
more  so,  than  in  the  United  States.  That  code  clearly  distinguishes 
between  an  agriement  or  ann^plrary  to  commit  a  criminal  act  and  the 
act  itself,  and  in  ea<'h  instance  which  has  come  under  my  obser\'ation 
that  code  deals  with  the  conspiracy  as  an  otfense  of  lesser  grade  than 
the  act  itself  is  declared  to  be.  For  example,  articles  IJM,  135,  and 
136  of  said  code  define  the  crime  of  treason  and  fix  the  penalty  of 
''  cadena  ih'vpdna  to  death."  The  ofl'ense  of  conspiring  to  commit  said 
treasonable  acts  is  provided  against  as  follows: 

Art.  137.  C<)iiyj)inicv  to  coniiiiit  any  of  the  crinics  mentioned  in  the  three  preced- 
ing artit^les  shall  he  jiunished  with  the  penalty  of  prmiUo  ntni/or,  and  the  proposition 
to  eoniniit  the  said  (Times  with  that  of  preaidic  rorrecciondl. 

The  provisions  of  said  code  relating  to  the  crimes  of  lese  majesty 
furnish  another  example.     They  are  as  follows: 

Art.  155.  Uiwrn  any  |)erson  who  shall  kill  the  Kin^  there  shall  Ihj  imposed  the 
penalty  of  ri<'hii<lm  pcrpftiia  to  <leath. 

Art.  150.  If  tlie  crime  referre<l  to  in  the  following  article  1m^  frnstrated  or  attempted, 
it  shall  1h'  punisluMl  with  the  penalty  of  rcchision  temporal  in  its  maximum  degree 
to  death. 

The  conspiracy  to  exei!ute  with  that  of  recl\m6n  temporal. 

And  the  proposition  with  that  of  prisidii  mayor. 
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Art.  Ifil.  hU*  wlio  slmll  kill  the  ininietliat<?  siicceaaor  to  the  Crown  or  the  R^jent  of 
the  Kin^cliim  >*haU  U^  |>iiiiiahe<i  with  the  jienuhy  of  tretmnon  tem}ioml  \n  its  maxi- 
niiirii  UegrtH'  to  ih'ulli* 

If  the  crime  lie  fniMtrated  or  attempted,  with  the  t^^nalty  of  reci\m6n  tempardl  to 
death. 

Tbe  rtmepirat'V  with  itiat  t^f  prm6fi  matfttr  iii  lia  ine<liuju  aiiti  maxiimim  clegn?ea, 

AmJ  the  pn:jf>i>Kitioii  with  that  of  priddii  corrcccional  in  its  majtimum  degree  to 
prisi/m  mmjor  in  its  iiiiniiiuiiu  th':gree. 

Aitieles  237  t<>  243  define*  the  crime  of  rebellion  aiul  prescribe  the 
peniiUy  therefor.  For  nmay  siieh  aet.s  the  pcnuity  i»  *'*'  eadiffut  perpdua 
to  death/' 

Article  244  deiils  with  agreements  to  cojiiruit  rebL4Uon  as  follows: 

Art.  244.  Conapiraey  to  commit  the  crime  of  rel>eUion  »hall  l>e  puniBhe^l  with  the 
penalty  of  i/rimSn  corrf^chiutl  in  its  rneiiiinii  and  maxitnnni  degrei*. 

The  pro[»osal  to  th*  s<i  nhali  be*  (>miisht*(l  with  tJiat  (»f  redum/m  ttmpiirfif  in  it*?  miini- 
muni  aii<l  medium  dejifree. 

From  the  provisions  of  said  code  relatinjj  to  sedition  the  following 
is  quoted: 

Art.  246.  Those  who  hy  inciting  the  Heditioua  and  njakiaj?  them  retJokito  sliall 
have  pr«Jimiteti  ami  HiipjioHtM^l  He<Aitio(i,  and  it«  priniMpal  leadens  nhiiH  lie  pimishe<i 
with  the  penalty  of  irrlm*n'tn  tempifrai,  should  tbey  l>e  included  in  any  of  tlie  teases 
H|>e<i(ieil  in  the  lirst  parairrayjli  of  No.  2  ot  article  172^  and  with  that  oi prution  mayor 
if  they  are  mclude<l  in  none  of  these. 

Art.  24 ^  Mere  participants  in  HtNliiinn  shall  l>e  punished  with  the  penalty  of 
pTm{m  €orre€cimuil  in  its  me^linm  and  iiiaxinrnm  de^ixees  in  the  cai^es  Hj>ecitie4l  in  the 
first  para^aph  of  Xo.  2  of  said  article  172,  and  with  that  of  prm6u  ctirnrciomd  in 
itN  minimnm  and  iiie<linm  dejjnT^'  if  not  inrlndiHl  therein. 

Art.  249.  X  conspiracy  to  cunmiit  tlic  crime  of  ekHlition  Mhail  be  puniflhe<I  with  the 
penalty  of  arreiiio  matfor  to  pritfion  corrt'crifjiud  in  its  miniiuum  degree. 

That  the  lesser  offense  merges  in  the  greater  is  such  an  universal 
rult^of  criminal  jurisprudence  that  I  doubt  not  it  prevails  in  the  juris- 
diction of  S|>aln.  I  have  not  failed  to  observe  that  "onspiruev  to  com- 
mit acts  constituting  t nelson,  lesc  tuajestt',  rebellion,  and  sedition  m*e 
subject  to  i/cnaltics  similar  iti  character  to  those  prescribed  for  felo- 
nies, although  different  in  extent,  and  this  might  be  held  to  prevent 
merger  in  ca.^es  of  cf>nspiracy  to  commit  those  particular  acts. 

Culia  coutituies  to  bi'  luider  the  civil  law,  and  the  conuuou-law  rules 
respecting  c*mspimcv  are  not  in  force  therein.  Many  agreements 
which  might  be  considiTcd  conspiracies  under  the  common  law  are  not 
amenable  to  the  civil  law.  Article  4  of  the  Tenal  Code  in  force  in  Culm 
provides  as  follows: 

Art.  4.  A  c<in>^j»iracy  and  pro|iotfition  to  commit  a  crime  are  punb^hahle  rmifi  in  the 
Cfigt^A  in  H'hifh  If  a  fatr  HfH'riittlff  pitmiinA  tht^m. 

There  ii*  a  conspiracy  wljen  two  or  more  f»eraonH  act  together /or  the  iiommtaaion 
of  a  crime  and  diTuti  (u  i-timmtt  it. 

There  li*  a  proposition  wheji  the  i>er8<m  who  hiiM  d<*cided  to  commit  a  crime  pro- 
poses iti?  execution  to  one  or  more  ^H^rsonH. 
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It  becomes  important  to  ascertain  if  a  conspiracy  to  commit  the 
crime  of  whieti  Neely  or  Kathbone  stand  accused  is  one  ^^  which  the 
law  specially  i>enalizes." 

If  I  understand  aright,  Neely  and  Rathbone  are  charged  with  vio- 
lating the  provisions  of  one  or  all  of  articles  401,  402,  408,  and  404  of 
the  Penal  Code  in  force  in  Cuba,  and  also  section  65  of  the  Postal 
Code  of  Culm. 

Said  articles  of  the  Penal  Code  are  as  follows: 

Art.  401.  The  public  oflicial  who  ])y  reason  of  his  duties  has  in  his  charge  pnblic 
fun<lH  or  proi)crty  aud  who  Hhould  take  or  consent  that  others  should  take  the  eame 
shall  1)0  punishecl: 

1.  With  the  penalty  of  nrrc^lo  mayor  in  its  maximum  degree  to  presidio  eorree- 
clonal  in  it^  ininiinuin  degrei^  if  the  amount  taken  nhould  not  exceed  125  pesetas. 

2.  With  that  of  preMdio  correccional  in  its  medium  and  maximum  degrees  if  it 
should  have  exceeded  125  and  <lid  not  excee<l  6,250  ])e8etas. 

3.  With  that  of  preaidio  mayor  if  it  excee<le<l  6,250  and  not  exceed  125,000  pesetas. 

4.  With  tliat  of  cadeim  temftond  if  it  excee<le<i  125,000  pesetas. 

In  any  cam^  with  that  of  tem{x>rary  H()eeial  ditHjualification  in  its  maximum  degree 
to  iK?riK>tual  diw^ualitication. 

Art.  402.  The  pnl)lic  otticial  who,  through  inexcusahle  almndonmentor  negligence, 
should  enable  the  peculation  of  public  fluids  or  proi)erty,  referre<l  to  in  Nob.  2,  3, 
and  4  of  the  foregoing  article,  by  another  jK^rHon  shall  incur  the  penalty  of  a  fine 
eciuivalent  to  the  value  of  the  money  or  propierty  misappropriated. 

Art.  403.  The  ofiidal  who,  to  the  detriment  or  hindran(!e  of  the  public  service, 
shall  apply  t^)  his  own  or  to  foreign  purpo.ses  the  money  or  jiroperty  placed  under  his 
<'harge  shall  1m»  punished  with  the  i>enaltiesof  tenii>oniry  sjHKjial  disfiualification  and 
a  line  of  from  20  to  50  per  cent  of  the  amount  (liverte<l. 

If  n'stitution  be  not  made  the  iK'naltien  preH<TilH'd  in  article  401  shall  l>e  im{>o6ed 
i)\\  him. 

If  sn<'b  unlawful  use  of  the  funds  were  without  detriment  to  or  hindrance  of  the 
publi<r  wM*vice,  he  sliall  incur  the.  penalties  ui  suspension  and  a  line  of  from  5  to  25 
IHT  cent  of  the  amount  (liverte<l. 

Art.  404.  The  pu])]i<'  otlicial  who  sliall  jjrive  to  the  funds  or  ])roperty  that  he  admin- 
isters a  pu])li(t  apj>li<'ati()n  different  from  that  to  whi<-h  they  were  destineii  Hhall 
incur  the  {HMialties  of  temporary  dis<iualiti('ation  and  a  line  of  from  5  to  50  per  cent 
of  the  amount  diverted,  if  detrimt'nt  to  or  hindran<'e  of  the  public  service  to  which 
they  wt're  assijrne<l  should  result  therefrom,  and  otherwise  that  of  sus()ension. 

S(»cti<)ii  55  of  the  Postal  Codo  is  as  follows: 

WluK^ver,  ]>eing  a  postmaster,  assistant  postnmster,  cashier,  or  other  person  em- 
ployed in  or  in  any  way  connjM-ttMl  with  the  luisiness  uy  oiH'rati(ms  of  any  branch  of 
the  service  of  the  <lepartnjent  «»f  |»osts,  shall  convert  to  his  own  use  any  money, 
postage  stamps,  stam|MMl  j)a|K'r,  or  other  proj)erty  of  the  department  of  posts,  or  in 
the  custody  of,  <»r  in  use  by,  said  department,  or  postal,  money-order,  or  other  funds 
coming  into  his  bands  in  any  manner  \Nbatever,  or  any  money  or  property  which 
may  have  come  into  bis  possession  ^>r  under  bis  control  in  the  exe«*ution  of  such 
olHce,  employment,  or  service,  or  un<ler  color  or  claim  of  authority  as  such  oflicer, 
employee,  or  agent,  whether  the  same  shall  Ih»  the  money  or  pFo|K»rty  of  the  depart- 
ment of  jM)sts  or  in  the  <*ust<Mly  of  or  in  use  by  siiid  <lej>artment  or  of  some  other  jier- 
Hon  or  party,  or  shall  fail  safely  to  keep  any  such  money,  stamps  stamped  paper, 
postal,  money-order,  <)r  other  funds  or  other  proi)erty,  whether  the  same  is  the  prop- 
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ilepdirtmeijt  of  posts  or  in  the  fustrwly  of  or  in  iiRe  by  sairl  ilf^partment, 
the  property  of  Kome  other  jit'rs^Jii  (»r  jmrty.  without  loaning,  iiBinju:,  fiejin^iting  in 
bftnlu,  except  m  authonze^l  by  the  reirubtumH  of  the<leparimerit  of  ^mj^^lm,  or  exchang- 
ing lor  fundg  or  pmjx*rty  otlier  than  siieh  juh  are  et^|H.'i;iHUy  allovveil  hy  the  r»/giiialionn 
of  the  tlefnirttuent  of  posts,  or  tAmU  fail  to  rt»init  to  or  tleposit  at  a  (le«ipiate<l  <!epo«i- 
tory^  or  tnni  over  tu  the  proj^r  ottieer  or  offieerg,  ttj,rent,  or  iigents  any  i^ueh  moiiey^ 
i*lanipf<,  starnpeti  paper,  postiil^  tnoney-onler,  or  other  funds,  or  other  property, 
wiiether  the  same  \f^  the  pro|>erty  of  the  *lejMirtment  of  jiosfa  or  in  the  enstoily  of  or 
in  tii»e  by  naid  dt-partnient,  or  ttie  pri>j»erty  of  }*(*iiie  oth**r  |>er8<jn  or  [^arty,  when 
reipiired  so  t4ido  by  lawortht'  n^nlations  of  thc*de|*arttn4'nt  nf  pt»Ht«,  or  ujwti  demanil 
or  order  of  thedireetor-penend  of  |>osts,  eittier  diriH'tly  or  throu)^b  a  dnly  aiilboriz««<! 
and  iu*rredile*S  oHirer  or  at'^-nt  *>f  the  department  of  [>oHtj*,  or  shall  a^Jviseor  partJrijKite 
in  any  i>f  the  offense**  detint^l  in  ttiiHHeetinn,  whail  for  every  snch  offen*ie  Im?  pnnisheil 
by  imprlHonnient  for  not  lej^nthaii  six  months  nor  more  than  ten  years,  or  by  a  tine  in  ] 
a  snrn  t-qnal  to  the  anioiint  endxizzleib  or  l>y  lioth  smdi  fine  and  imprisonment;  and 
any  faihire  to  pro*hiee  any  money^  piMa^jre stamjjs,  Mam jied  pai)er,  |m wtal,  money-order, 
or  other  fundi*,  or  other  pniperty  whether  the  pro|R"rty  of  tfie  department  of  jwtst^  or  in 
theeustody  of  or  in  Uf<e  by  .said  department,  or  the  pro|)erty  of  any  other  persi>n  or 
jiarty,  when  re<|uiri.M!  lui  to  do  a**  hen'inl>ef<tre  iirovid^**!,  shall  lie  taken  to  lie  prima 
faeie  evidiuice  of  sueh  offence.  But  rmtbinjj:  shall  \w*  eonstrutHl  to  prohiint  any  jM>sf' 
master  from  de|H>sitin)2f,  under  ttie  clirertion  (A  the  direetor-(j;eni'ral  of  jHwts,  inalmnk 
dif<i|i[nate<l  by  the  direct^  ir-^nend  of  jMJHts  for  that  purpow,  or  in  any  other  plaee,  prtj- 
vided  tbedireetor-fjeneral  of  |x)8ts  shall  so  H[>eHfirally  untborisie,  to  his  own  ert»*iit  as 
|M>stniasterj  any  funds  in  his  idiarge,  nor  prevent  his  ui^gottatin^  drafts  or  other  evi- 
denee«  of  ilebt  through  sueh  Imnke  or  otherwise,  wtien  inst meted  or  rt»<|uired  to  do 
8o  Ijy  the  direi^tor-jjeneral  of  ]Mistia,  for  the  pnr|M>{«e  of  remitting  purphifl  fundii*  from 
one  jKjatHidioe  to  another  or  to  a  desijL'uati'^i  "leiM>sitory. 

I  mil  iiiiahle  to  find  provisions  of  law  either  in  the  reriul  CtKle  or 
Pof^titl  Code  wliiidi  sfH*idiiIIy  penalizes  an  ajrreemeiit  m'  eonsidtin  y  to 
eonimit  the  aetn  thus  deehired  to  Ih>  eriiiiiiml;  nor  do  I  find  a  general 
provision  «uch  a8  U  made  by  section  544l>,  Revised  Statutes  of  the 
United  States,  as  follows: 

Sec.  .'>440,  If  two  ur  more  perf*on«  eonspire  either  t/>  eommit  any  offensL"  against 
the  Unite<l  Sl-ateSt  or  to  defraud  the  rnitt^l  Statics  in  any  manner,  or  for  any  pur- 
[xme,  and  one  or  more  of  sneh  parties  do  any  a4*t  to  effect  ttje  ohjt'<"t  of  the  eon»pir- 
a*'y^  all  ihe  parties  to  sueh  eonspiraey  shall  l>e  lialile  to  a  jit-nalty  t»f  not  h-*«*  than 
fil,<K>n  an*l  not  more  than  $IQ,IMX\  and  to  inipristmment  noi  niijre  than  two  yeara. 

Arturo  Ilevia,  deputy  piditie  prosecutor  in  Habtna,  who  iip|K>iirs  to 
have  ehar^i^e  of  the  pruseeiition,  makes  a  reixjrt  in  i\^^ard  to  the  con- 
teiii[ihite(l  report*  Witli  reference  t*j  ssiid  report  Major  Dudley,  jiid|fe* 
advocate,  Depailment  of  Cuba,  writes  (May  s,  lt)ol): 

He  agnit^  t!iat  it  is  not  wii«e  to  make  the  rharge  on  '*i!onspiraey  '*  fthtiu\  but  to 
make  nqtevifie  ehati^s  againet  each  of  the  aceased,  and  that  is  hit*  intention. 

My  iinderstandintr  of  said  report  is  that  the  deimty  proseeutor 
inti*nds  to  tile  a  (*ompkint  whet*ein  the  otiense  eharo^ed  will  bi*  a  willful 
dtrintr  of  an  act  and  not  a  willful  p^irticipation  in  an  agreement*  That  \n 
to  say,  the  complaint  will  not  charge  an  offense  of  which  conspiracy  ia 
the  gravamen. 
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Apparently  it  is  intended  that  said  complaint  shall  set  forth  that  an 
agreement  to  commit  said  acts  was  entered  into  and  said  acts  committed 
pursuant  thereto,  but  said  facts  are  to  be  averred  (1)  as  matters  in- 
aggravation  and  (2)  as  the  means  or  instruments  by  which  the  criminal 
act  was  done  and  performed,  the  offense  charged  being  one  or  all  of 
the  several  acts  penalized  by  the  provisions  of  section  55  of  the  postal 
code  and  article  401  of  the  penal  code. 

I  further  understand  that  said  complaint  will  charge  each  offense  in 
the  alternative;  i.  e.,  (1)  said  act  was  done  and  perfoiined  by  the 
accused;  (2)  said  act  was  done  and  perfoi*mcd  by  the  accused  pursuant 
to  an  agreement  so  to  do. 

In  support  of  this  practice  of  criminal  pleading  Mr.  Hevia  refers  to 
certain  articles  of  the  Spanish  Code  of  Criminal  Procedure,  which,  as 
translated  in  this  division,  are  as  follows: 

Abt.  649.  When  the  oral  trial  is  ordered  the  case  shall  be  communicated  to  the 
fiscal  (prosecutor)  or  to  the  private  accuser,  if  the  crime  can  not  be  prosecuted 
ex  officio,  in  order  that  within  the  period  of  five  days  they  may  classify  the  &ct8  in 
writing.  After  this  classification  is  made,  all  the  proceedings  in  the  case  shall  be 
public. 

Art.  650.  The  classification  shall  be  limited  to  deciding  in  precise  and  numbered 
conclusions: 

1.  The  punishable  facts  resulting  from  the  summary  investigation. 

2.  The  legal  character  of  said  facts  and  the  specific  designation  of  the  crime  con- 
stituted thereby. 

3.  The  participation  therein  of  the  accused  person  or  persons,  as  the  case  may  be. 

4.  The  facts  resulting  from  the  summary  investigation  which  constitute  extenuating 
or  aggravating  circumstiinces  or  which  may  exempt  from  criminal  liability. 

5.  The  penalties  whicli  the  acciwed  person  or  j)er8ons,  as  the  case  may  be,  have 
incurred  by  virtue  of  their  rcsix^ctive  participation  in  the  crime. 

The  private  accuser,  when  there  is  one,  and  the  prosecuting  official,  when  they 
bring  a  civil  action  shall  also  state  : 

1.  The  amount  of  damages  as  estimatcMl  ])y  them,  caused  ])y  the  crime  or  the  desig- 
nation of  the  thing,  and  the  fact  in  virtue  of  wliich  tliis  liability  was  contracted. 

Art.  653.  The  parties  shall  have  the  power  to  submit  upon  each  of  the  points 
which  are  to  be  the  <)!)je('tof  the  classification,  two  or  more  conclusions  in  alternative 
form,  so  that  if  from  the  trial  the  first  stiould  not  l)e  i>roper,  any  of  the  others  may 
l>e  considere<l  in  the  sentence. 

Art.  732.  After  tlie  clor^ing  of  the  evidence  the  parties  shall  have  the  power  to 
moiiify  the  conclusions  set  forth  in  the  classification. 

In  such  case  they  shall  submit  in  writing  the  new  conclusions  and  deliver  them 
to  the  presi<linj:  judge  of  the  court. 

Theconctlusions  may  be  prepared  in  alternative  form,  as  provideil  for  in  article  653. 

The  purpose  of  averrincr  tbe  existence  of  the  agreement  or  con- 
spiracy is  to  insure  the  competency  of  cert^iin  testimony  which  the 
Government  intends  to  ofler,  and  to  show  premeditiition  and  delib- 
erate contriving,  extending  over  a  period  of  many  months,  thereby 
increasing  the  degree  of  the  offense. 

If  the  intentions  of  the  public  prosecutor  are  as  above  set  forth, 
they  api>ear  to  me  as  entirely  proper. 
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IL 

Sfiotdd  the  rrlmhmlprosectdimu  against  ih^'sepemmu  he  cfm^oUthted; 
tJuit  m  to  miy^  xhmdd  lite  accumd  he  jtmied  ra  one  iufifrtnutlon  and 
eharged  with  (icting  jomtly  hi  efmimittm^  the  alleged  erime^t 

T  think  thin  ijiieHtian  .should  be  an^^wered  in  the  negjttive,  for  the 
reason  thut  it  may  be  or  nuide  to  appinir  that  in  s<m)e  inistancej^  one  or 
both  of  the  aceused  acted  iTHle|K*ndently  of  the  other. 

Thi8  varianee  between  the  information  and  the  proof  would  not  l)e 
an  seriouj4  in  Spanish  jurisdictions  vm  m  the  Unit**d  States.  Criiuinal 
procedure  under  the  civil  law  i^  adapted  to  the  rule,  Let  no  guilty 
man  escape,  while  under  the  coniuiou  kw  the  rule  is.  Let  no  innocent 
nitm  suffer.  It  follows  that  under  the  eriiuintil  procedun*  of  the  civil 
hiw  the  court  is  permitted  to  exercise  great  latitude  in  nnitters  of  pro- 
cedure, atid  may  permit  the  complaint  to  l»e  modified  >o  as  to  conform 
to  the  farts  shown  to  exist  (Art.  732,  Code  Crim.  Pnx'edure),  wliile 
in  the  United  States  such  authority  is  not  possessed  by  the  judges  of 
criminal  courts  in  trials  tmsecl  un  indicttnents  (Ex  parte  Bain,  121 
U,  S*,  1),  for  with  us  indictments  are  found  and  presented  by  gnind 
]urie.s,  acting  independently  of  the  presiding  niagistmte.  Under  the 
civil  law  the  question  presented  to  the  court  in  a  criminal  prosecution 
is.  Is  the  accused  guilty  of  any  act  penalized  hy  the  law^  Under  the 
common  law  the  question  presented  to  the  court  ia^  Is  the  accused 
guilty  of  the  particular  offense  whereof  he  stands  charged?  Hence 
the  <lifference  in  the  pro*"edure. 

I  am  unable  to  definitely  determine  from  the  report  of  Mr.  Hevia 
what  his  intentions  are  as  to  this  matter.  This  inulnlity,  however,  m 
not  to  l)e  attributed  to  the  report,  Mr.  Ilevia  writes  with  foil  knowl- 
edge of  the  criminal  procedure  and  pmctice  in  Spanish  jurisdictiona, 
and  I  read  in  comparative  ignonince  thereof. 

While  these  prosecutions  tivv  to  be  4'()nducted  pursuant  to  the  Span- 
ish law  in  force  in  Cuba,  it  seems  desirable  that,  so  far  as  safely  can 
be  done,  the  procedure  should  harmonize  with  American  ideas  and 
established  pnictices.  Therefore  itseiMUs  best,  if  possible,  to  have  the 
complaint  drawn  in  the  first  instance  so  as  to  avoid  the  necessity  of 
changing  it  after  the  evidence  is  sulimitted,  reserving,  of  course,  the 
liberty  \o  exercise  the  right  t^>  change  if  found  desimble. 

UL 

Should  each  and  all  the  acts  complamefl  of  he  mdnd^  in  rme  ernn- 

jdaint  or  informiitionf 

1  understand  from  the  report  of  the  fiscal,  Arturo  Hevia,  that  it  is 
his  intentJr»n  to  include  all  of  the  acts  or  offenses  in  one  complaint.  If 
separate  complaints  are  filed  against  each  of  the  accused,  all  of  the 
offenses  of  which  the  persr*n  named  is  considered  guilty  will  be 
included  in  the  couiplaiat  against  hinj. 
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The  code  of  criminal  proc^ure  in  force  in  Cuba  provides  as  follows: 

Abt.  300.  Every  crime  of  which  the  judicial  authority  takes  cognizance  shall  be 
the  object  of  a  suruniary  investigation.  The  connected  crimes  shall  neverthdess  be 
included  in  a  single  rea^rd. 

Abt.  17.  The  following  are  considered  as  criiiie.^  connected  with  each  other: 

1.  Those  simultaneously  committed  by  two  or  more  persons  together  whenever 
said  persons  are  or  may  \ye  subject  to  different  ordioary  or  special  judges  or  courts 
by  virtue  of  the  nature  of  the  crime. 

2.  TTutse  committed  h/  two  or  more  persons  in  different  places  or  at  d^erent  times  should 
there  liare  been  a  prenotin  agreement  regarding  the  same. 

3.  TTutse  committed  as  a  means  to  commit  others  or  facilitate  the  ejcecution  thereof, 

4.  Those  committed  in  order  to  secure  immunity  from  other  crimes. 

6.  T/te  different  crimes  imputed  to  an  acrnsed  at  the  ^ginning  of  tlie  proceedings  against 
him  for  any  of  them,  should  there  be^  in  the  judgment  of  the  courts  an  analogy  or  relation 
between  them,  ajui  not  hare  fteen  so  far  included  in  the  jnoceedings. 

In  this  connection  attention  is  directed  to  the  case  of  Pointer  v. 
United  States  (151  U.  S.,  396,  403),  wherein  the  Supreme  Court  of 
the  United  States  held: 

The  provision  in  Revised  Statutes,  section  1024,  that  "when  there  are  several 
chai^ges  against  any  j)ersQn  for  the  same  act  or  transaction,  or  for  two  or  more  acts 
or  transactions  connected  t^)gether,  or  for  two  or  more  acts  or  transactions  of  the  same 
class  of  crimes  or  offenses,  which  may  Ije  properly  joined,  instead  of  having  several 
indictments,  the  whole  may  l)e  joine<l  in  one  indictment,  in  separate  counts;  and  if 
two  or  more  indictments  are  joined  in  su(*h  cases,  the  court  may  order  them  to  be 
consolidate<l,"  leaves  the  court  to  <letennine  whether,  in  a  given  case,  a  joinder  of 
two  or  more  offennes  in  one  indictment  in  con.«istent  with  Hettle<i  principles  of  crim- 
inal law,  and  also  free  to  compel  the  i)n»HCH.'uti(m  to  elect  under  which  count  it  will 
proc*eed,  when  itapjx'ars  from  the  in<lictment  or  fn>m  the  evidence  that  the  prisoner 
may  lx»  einl)arra8sed  in  his  defense  if  tliat  course  Ik*  not  i)ursue<.i. 

Also,  the  case  of  McElroy  f\  United  States  (104  U.  S.,  p.  76), 
wherein  the  court  say  (p.  80): 

It  is  clear  that  the  statute  does  not  autliorize  the  consolidation  of  indictments  in 
such  a  way  that  some  of  tlie  defendants  may  Ih^  tritnl  at  the  same  time  with  other 
defendants  cliarged  with  a  crime  (liffcn*nt  from  that  for  wliicli  all  are  tried.  And 
even  if  the  defendants  are  the  sjune  in  all  the  indictments  (consolidated,  we  do  not 
'  think  the  statute  authorizes  the  joinder  of  distinct  felonies,  not  provahle  by  the 
same  evidence  an<l  in  no  sensi*  resulting;  fnmi  the  same  series  of  acts. 

The  question  which  arises  in  my  mind  relates  to  the  (^^?y>^rf/^/?c|/ rather 
than  the  Irguliti/  of  pursuing  the  course  indicated.  If  all  the  offenses 
are  included  in  one  complaint  and  disjwsod  of  in  one  trial,  the  Govern- 
ment may  be  placed  at  a  disadvantaj2fc  for  want  of  certain  evidence 
which  could  he  secured:  or  matters  in  defense  may  he  presented  which 
could  be  overcome  if  opportunity  were  afforded.  It  not  un frequently 
happens,  in  the  trial  of  criminal  actions  in  the  United  States,  that  the 
defense  finds  cause  for  felicitation  in  the  fact  that  the  prosecution 
elects  to  "put  all  its  ecr^rs  in  one  basket,"  and<|uiteas  frequently  finds 
cause  for  well-merited  apprehension  when  called  upon  to  face  a  series 
of  indictments  and  trials.  If  the  law  now  in  force  in  Cuba  permits 
these  offenses  to  be  presented  to  the  courts  in  several  separate  com- 
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plaints,  and  independent  triab  may  Ix;  had  theTOon,  it  .**eem8  advisable 
to  piirsiKr  that  course.  However,  the  determination  of  the  sevenil 
uiatter^  herein  di«eussed  in  to  be  left,  as  already  stated,  to  the  local 
authorities  of  the  government  of  Cuba. 


The  Secretary  of  War  tmnsmitted  a  copy  of  the  foregoing  report  to 
tlie  military  g'overnor  of  Cuba  inelo.sed  in  the  following-  letter: 

May  23,  1901. 

Sin:  I  herewith  transmit  the  report  of  the  law  officer^  Division  of  Insalar  Afitaire, 
War  iH'iMirtinerit,  on  ferUiiii  <tiit'*3ti(>ns  iirinin^r  in  the  NetOy  sirid  ItiithiMviu*  ttagee. 
Thi*«  rt'port  wiu^  prejuin**!  for  my  p»en*orial  ii»o;  tmt  it  prf>H*nt>^  nialtrrH  wbit-h  I  con- 
iider  of  *t»»tlic'it*ijt  in*i>ortani'e  to  n»4uire  *'otiHUk*rution  by  the  oftH'ialH  having  charj?e 
of  th«.">«t»  pr<»H4»rijtionH,  an4  then^fore  the  refiort  in  forwanltHl  to  ytm. 

Wliile  thin  rejxtrt  is  in  harmony  witli  tht^  vit'ww  eiitertaintHl  by  me  and  heretofore 
c'umnunncatod  to  yoii,  I  wij^h  it  under»tix>cl  that  the  (letenniimtioii  of  the  qnei^tionH 
thsfu.sseil  devolves  ujNjri  the  ol!ii  iiils  conducting  the  proei-iHliLigi^,  up*m  wbuui  tlie 
responiiihihtii'H  re.^t. 

Very  n'Hi^iectfully, 

Elihu  RciOT,  Secretary  of  War. 
Maj.  0«n.  LsoNARD  Wood,  IL  S.  V., 

Mil  iftt  nf  ( ru  viTfw  r  *  tf  Ott  ba. 


REPORT  AS  TO  TH£  OWNERSHIP  AND  RIOHT  TO  DISPOSE  OF 
VESSELS  DISABLED  AND  SUNS  IN  THE  COASTAL  WATERS 
OF  CUBA  BY  THE  NAVAL  FORCES  OF  THE  UNITED  STATES 
DURING  THE  SPANISH-AMERICAN  WAR. 

[SuliiuiUL'ili  July  iH,  lyiU      «  (im*  iNm.  jiT'J",  Wviskiti  t4  IiiHUlar  Afliilr*,  War  Lk^purlrufnLj 

Sir:  I  have  the  honor  to  acknowledge  receipt  of  your  re(j nest  for 

report  on  tht*  ijiie?^ti**ii  of  owiiershii*  and  rio-ht  to  dispose  of  i-ertaiii 
vessels  disabled  and  sunk  in  the  eoiistal  waters  of  Cufja  by  the  naval 
forces  of  the  United  Stat-os  during  the  S[winish'Aiiieriratj  war. 
These  wrecks  are  to  he  considi'red  from  two  points  of  view. 

1.  Ah  jmtprHt/  havinuf  a  market  vaUie. 

2.  As  ohHtruetHmn  to  niimAjnthm  and  therefore  nut  sitting. 

If  said  vessels  are  to  l»e  dealt  with  as  [»ro{icrty  havin|^^  a  murketable 
value  and  disposed  of  bj  exercise  of  the  rij^hts  of  owiu^rshiii,  then  the 
attention  of  tlie  Secretary  is  directed  to  the  follow inj^^  provisions  of 
section  3755,  Revised  Statutes  of  the  United  States: 

,  Tlie  Secretary  ui  the  TrffLnnry  in  aiitt*i*rize<l  to  i^ake  Hii«*h  rxintmotfl  am!  provisions 
a«  he  may  ilet^n  for  th**  iiiU^resti^  nf  the  (Toverninent^  [nr  the  prff^ervatiHiri,  8iik\  t>r 
collection  of  miy  i>ro[>t^rty,  ttr  the  pnM'ei-<ls  (hereof,  wliich  niny  have  heeii  wrecked, 
aliian<i<iniHh  i>r  iH'conit"  ilerelict,  l>ein^  witliin  tht^  juriHlictiiHi  of  the  i'nittjMl  Stat*;??^ 
and  uhjcli  on^rht  to  come  to  the  United  States  *  *  *  and  in  j^nch  conimi'tw  to 
allow  such  iMitiiH*nsiiti*jn  *  *  *  as  the  Secretary  of  theTi\-asiiry  may  deem  jnst 
and  reaj*r^nahie.  No  ixwt*<  or  claim  shalh  however,  lM?<'ome  cliarj^eahle  to  tht*  l^niteti 
States  in  f*o  ohtainini^,  jirest^rving,  «'ullectlng»  rei^eiviiig^  or  makinit  availatde  prop- 
erty ♦  ♦  *  whirh  Hhall  not  Im*  paid  fnjni  Hurh  iiioneys  as  phall  l>f  realized  and 
received  from  tin-  proi>erty  so  collected  iindt-r  H\»ecUlc  ttJ^t^iiTax^TaX* 
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The  Attorney-General  in  letter  to  the  Secretary  of  the  Navy,  dated 
March  29,  1900,  written  with  reference  to  the  wreck  of  the  Alfcmw 
XII^  one  of  the  vessels  now  under  consideration,  says: 

These  wrecks  all  appear  to  be  lying  on  the  shores  and  in  the  coast  waters  of  Gaba, 
and  as  that  island  is  now  within  the  jurisdiction  of  the  United  States  under  the 
treaty  with  S^miu  and  in  international  law,  although  temporarily  so  and  by  means 
of  a  military  government,  it  is  my  opinion  that  section  3755  gives  to  the  Secretary  of 
the  Treasury  complete  authority  in  the  premises.  *  *  *  Section  3755  undoabtedly 
*  *  *  extends  to  the  property  of  private  owners  which  has  been  wrecked,  aban- 
doned, or  become  derelict,  and  I  do  not  suppose  it  would  be  denied  on  any  ground 
that  the  wrecks  on  the  coast  of  Cuba  are  the  property  of  the  United  States  ais  the 
victors  in  the  war  with  Spain  and  in  the  various  engagements  in  which  these  vessels 
were  sunk. 

In  said  letter  the  Attorney-General  expresses  the  opinion  that  the 
"Navy  Department  has  neither  general  nor  special  authority  in  law 
to  recover  and  preserve  these  wrecks  and  appurtenances;"  and  also 
that  the  acts  of  flune  14, 1880,  and  August  2,  1882,  making  it  the  duty 
of  the  Secretary  of  War  to  remove  sunken  vessels  which  obstruct  the 
navigable  waters  of  the  United  States  and  giving  him  a  certain  discre- 
tion respecting  the  sale  and  disposition  of  such  sunken  craft,  do  not 
apply  to  the  coast  waters  of  Cuba. 

By  Department  letter  dated  May  4,  1900,  the  military  governor  of 
Cuba  was  advised  that  the  War  Department  purposed  to  act  in  accord- 
ance with  the  views  of  the  Attorney-General,  and  a  copy  of  his  opinion 
was  therewith  transmitted.  On  May  \\  11^00,  the  military  governor 
of  Cuba  returned  said  letter  and  requested  a  reconsideration  of  the 
subject.  September  15, 1900,  the  military  governor  of  Cuba  addressed 
a  communication  to  the  War  Department,  in  which  the  general  subject 
is  presented  as  follows: 

I  have  the  lienor  Uy  request  a  deidHion  on  the  following  subject:  There  are  a  num- 
ber of  old  wrecks — Spanish  war  vessels — scattere<l  alonj^  the  coasts  of  Cuba  which 
have  long  since  been  alwindoned  an<l  are  rapidly  rusting  out.  I  Indieve  that  some  of 
them  could  l)e  sold  an<l  the  island  govennnent  derive  wjnie  Ixinelit  from  such  action. 
I  am  constantly  in  n^ceipt  of  applications  in  regard  to  the  wrecking,  remo\Ting,  etc., 
of  these  derelicts,  and  respectfully  re<iuest  that  authority  be  allowed  to  proceed  with 
the  work  as  may  stvm  to  the  lK*st  intercut  of  the  jmblic  service  here. 

In  order  that  the  Secret^iry  nui}'  be  fully  advised  as  to  the  situation 
in  which  this  matter  now  stands,  it  is  necessary  to  direct  attention  to 
the  proceedings  had  in  the  case  of  the  A(fo/t.so  Xll^  one  of  said 
wrecks.  Application  was  made  to  the  military  government  of  Cuba 
for  the  purchase  of  this  wreck.  The  application  was  forwarded  to  the 
War  DepartuKMit  and  referred  to  the  Navy  Department.  The  Secre- 
tary of  the  Navy  rcMiuested  the  opinion  of  the  Attorney-General  and 
received  the  letter  above  referred  to,  and  thereupon  informed  the 
War  Department  that  the  Navy  I  )e))artm(Mit  did  not  have  jurisdiction, 
and  advised  that  tlu^  matter  be  rtiferred  to  the  Treasury  Department. 
(Doc.  5,  No.  1705.) 
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On  May  f>,  1900,  the  Secretary  (if  the  Treasury  advised  the  Secretary 
of  War  a8  follows: 

Sir;  I  have  the  hcmor  U^  acknowledge  the  receipt  from  your  I>epartment  of  your 
in«h)r?*t^intiH  datttJ  the  4th  instant,  ii[xni  a  rit<'(»inmeti<1atii>ri  l»y  tlir  I'iiplaiii  nf  tlie 
jMirt  uf  IIntiaiKi,  reUitive  tn  tht*  Htiuiinship  Alfinnfo  AT/,  report^ii  tu  have  bt^en 
wreckcrl  at  Marh'L  and  tiaw  to  sUitr  that  thl-^  Dfpartnn'iit  will  coOHidi-ra  iimjioaitiori 
rnaiJe  hy  the  4*oiij|niiiy  referred  Ui  by  the  captain  of  the  \MiTt  in  the  ef*rreMpondenee» 
itr  other  reputable  euinpany  or  codtpanies,  for  the  t\H."overy  of  the  projierty. 

The  prQi)r»t*itioii  s-hould  In*  ho  iiiade  as  to  eoiiforni  t«:i  \\m  terrat*  t»f  the  law  govern- 
ing s^ueh  fawoBt  iih  mi  forth  in  the  Rc>vii*ed  Statute**,  and  it  in  Huggeste*!  that  ttie  reaper 
be  forwarded  through  the  oflice  of  the  raptain  of  the  port,  with  eueh  remarks  or 
cx>moieiit«  indor8t»d  thereon  a«  !ie  may  eliooee  to  make, 
Resiiei'tfulh% 

L.  J.  GagHj  SerrrUirt/, 

On  »!uly  '^,  IHOO,  the  »Secretary  of  War  addre.ssed  the  Secretary  of 
the  Treasury  as  follows: 

Sir:  The  military  government  of  Culm  deHireM  to  ilitqma**  <*f  the  wre<;k  of  the 
Aifajmt  XUf  a  Sf vanish  veflsel  now  lying  upon  the  roeks  off  the  north  eoa«t  of 
Cuttft,  at  the  entrance  of  the  harbor  of  Mariel.  It  h  underHtuiHl  that  the  Navy 
Dejmrtment  has  iibandoueil  nil  inUrntion  *"f  enile^voring  to  preserve  the  vessel,  I 
desire  t*»  be  inforine<l  wlietlier  yon  proiKj^e,  under  >*ertion  3755  of  the  Revised 
Statnlef*.  to  make  any  eontraet  or  provisiim  for  the  t>rt*t4*rvrttion  nr  wale  of  the  f*aid 
ve4*sei.  If  yi>u  do  not  propjtse  tr»  nvake  such  provinioUj  the  military  govi^rmnent  of 
Cuba  will  procee<l  to  dii^powe  of  the  wret^k*  which  hns  now  remained  a«  a  Hepii>U8 
obstruction  to  navigation  (or  two  years,  and  which  Hhouhl  1mi  removed  by  Home  one 
without  furtJier  delay. 

Very  retfjH^ctftilly,  ELinr  Rikjt,  Sfrrtfnrtf  of  Wttr, 

In  resix>nse  the  St^^retary  of  the  Treasury,  on  July  ti,  1900,  wrote 
as  follow^s  (Doe.  8,  No.  1705): 

The  I>e[«irtmeiit  ha.**  bc^n  ailviseil  that  she  \h  of  no  value  exeept  a^  old  iron,  and 
that  the  wn^ek  \t*  now  a  dangerous*  obsitruetion  to  navigation.  On  the  \Hhot  May  lawt 
the  Department  ai1vi>*ed  you  that  it  would  consider  a  proponition  by  a  r(*putablee<ini- 
pany  or  nimpanien  for  tin*  rec'ivery  of  the  property.  Nothing  further  has  been  heanl 
of  the  matter,  either  throngh  yonr  Department  or  otherwise. 

Under  the  circmiiHtanceN  tliis  Defnartment  havH  no  otjjection  to  action  in  a(?cordanee 
with  your  !iUgge*Jt ion,  that  the  military  government  of  Cuba  l>e  allowed  to  dkpoee  of 
the  wreck,  whii  h,  a.H  yon  remark,  haki  now  remained  as  a  seriouB  olitittructifin  to  navi- 
gation for  two  yean*  lun^l  which  shouhl  Im?  remoTed  by  some  one  without  further 
delay. 

On  July  a,  ItiOO,  the  military  governor  of  Cuba  was  advised  as 
follows: 

Sir:  Referring  to  y<*ur  letter  of  May  V>  hist,  aaking  that  the  wreck  nf  the  Spanish 
transport  Aifotmn  Xil  Im^  |*lace<l  at  the  rlipjKigition  of  the  inland  government,  I  am 
directe<i  by  the  Secretary  of  War  toadvij?eyou  that  the  Treiwury  Department  having 
made  no  obje<*tion  tf>  Kueh  disposition^  you  are  authoriae^i  to  proceed  to  the  removal 
of  this  derelict  in  the  manner  you  deem  proper. 

Very  res j>eet fully,  Clarkkck  R,  Euwarm, 

IJttih'iinitf'thkmti  Foriij-seveiUh  htfunirif^  V,  S.  T,, 

ChUf  of  DiviBimi. 
Maj.  Gen.  LEos*ARn  \Voor>, 

Milikiry  Gmcrnor  of  i'uha,  /J<jtb(i»ui,  Cuba* 
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There  the  matter  rested  until  April,  1901,  when  application  was 

made  to  the  State  Department  by  A.  Lotinga  for  the  purchase  of  the 

wreck  of  the  said  Alfonso  XII  and  two  other  wrecks,  as  follows 

(Case  No.  2797): 

86  Leadkniiall  Street, 

Ijondon,  E.  C,  April  16,  1901. 
The  Sbcretary  ok  State, 

Slate  Department,  Wmthingtotty  D.  C,  U.  S.  A. 
Sir:  During  the  Siianish- American  war  the  three  steamers  Alfonso  XII,  Sanio 
Domingo y  and  Antonio  Ijopez  were  run  ashore  on  the  coast  of  Cuba,  and  I  anderatand 
that  the  wrecks  remain  on  the  rocks  to  this  day. 

I  have  friends  who  would  be  prepared  to  purchase  same  as  they  lie  for  breaking^np 
purposes.  I  have  beim  in  i*orre8|)ondence  with  this  matter  both  with  the  Transatlantic 
Company  of  Barcelona,  formerly  owners  of  the  lx)ats,  and  also  with  the  underwriters, 
from  whom  I  have  received  communication  that  both  imrties  had  abandoned  the 
boats  altogether.  I  should  feel  greatly  obliged  if  you  will  let  me  know  whether  it 
might  be  the  intention  of  your  Government  to  dispose  of  the  above-named  wrecks, 
and  if  so,  what  steps  would  l»e  necessary  for  me  to  take  in  the  matter. 

Waiting  tlie  honor  of  your  reply,  I  remain,  sir,  your  obedient  servant, 

A.  LOTIKQA. 

The  State  Department  sent  copies  of  this  application  to  the  War 
Department  and  to  the  Treasury  Department.  The  Secretary  of  the 
Treasury  addressed  a  letter  to  the  Secretary  of  War,  as  follows  (Doc. 
2,  No.  2797): 

Treasury  Department,  Office  of  the  Sbcretary, 

WaMngton,  May  6,  1901. 
The  Secretakv  of  War. 

Sir:  I  have  the  honor  to  transmit  herewith  a  copy  of  a  letter  from  Mr.  Alfred 
I»tinga  relative  to  certain  wrecks  of  Si>anish  steamers  on  the  coast  of  Cuba,  and 
will  thank  you  to  obtain  from  the  proper  authorities  of  the  government  in  Cuba  a 
report  ui)on  the  matter. 

Respectfully,  L.  J.  Gage,  Secretary. 

The  matter  was  referred  to  the  inilitarv  j^a)vornor  of  Cuba,  who 
returned  the  papers  with  the  following  indorsement  (4:th  Ind.,  No. 
2797): 

The  wrecks  in  <iu(»stioii  are  the  projierty  of  the  island  of  Cu))a.  Arrangements  for 
the  removal  of  the  Alfonso  XII  have  aln'ady  Ikh'h  effecte<l,  and  it  is  recommended 
that  the  parties  mentioned  eorn^spond  direct  witli  tlu^  island  ^)veniment  relative  to 
others.  If  tlieir  ]>roiM)sitions  are  advantageous  they  will  l>e  given  immediate  and 
favorable  consideration. 

I  take  tho  lil>ort y  of  directing  the  attention  of  the  Secretary  of  War 
to  the  fju't  that  in  addition  to  the  determination  of  this  question  of 
ownership  by  th(»  Attorney-Geneml,  and  tonourrenoe  in  his  views  by 
the  War,  Navy,  Treasury,  and  State  departments,  the  principle 
involved  has  been  adjudicated  by  the  courts  of  the  United  States.  The 
several  captures  of  vessels  c^tfected  by  the  naval  forces  of  the  United 
States  during  the  war  with  Spain  were  taken  into  the  prize  courts, 
wherein  decrees  were  entered  that  said  vessels  should  }>e  sold  and  the 
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proc;ecds  disposed  of  lis  the  laws  of  the  Unitrd  States  providcfi     In 

none  of  thrso  cases  was  it  held  that  the  vessels  were  the  prize  or  prop- 
erty of  the  iiiihtary  government  of  Cuba  or  that  .said  i^^overniiient  wan 
entitled  to  participate  in  the  pn)ceedH  of  the  nale.  The  ri|fhts  of  the 
raptors  are  the  same  whethi'r  the  prize  sinks  or  continues  to  llnat,  and 
I  am  nnal>lc  to  find  aiithoritv  for  the  |)rnpn,sitinn  I  lint  prize  of  war, 
captured  at  sea,  inures  to  the  Ijcneht  of  thi-  military  ^'overnnient  of 
the  territory  off  the  coast  nf  wliich  the  capture  was  cffcctt*d.  If,  flic  re- 
fore,  these  w^recks  are  to  fn*  consi<lertnl  as  property  and  dealt  w  ith  for 
the  sole  purpo.se  of  enabling'  the  proprietor  to  realize  their  prt^jhtiif 
mthte,  it  ap|>ears  manifest  that  the  proprietor  it^  not  the  military  gov- 
ernment of  Cuba. 

The  attention  of  the  Se<*nrtary  is  direet^Ml  to  the  question  as  to  the 
rii^^ht  or  authority  of  the  (invernment  t>f  the  I'^nited  States  U\  exoreise 
the  powers  of  a  pnjprietor  over  .said  vess(ds  and  to  sell  and  eonvcj 
them.  The  question  involved  is:  Did  the  proprietary  title  to  these 
vessels  pass  to  the  United  States  by  the  act  of  rapture  ur  destruction? 
In  Brown  v,  Unite<l  States  (8  Cmuch,  lll>)  Mr,  Justice  Story  said 
(p.  148): 

Evt'n  iiH  t/»  i"a[>tarL»8  ai  taally  iniide  imfler  HUch  cuniniispionH  rrn  afj8ohit«»  title  hy 
f*uitim^'ati»Mi  v^^t'^  iti  the  <'ii|»torH  [unril  ii  r^entrnn*  *»f  crunleniriiiritm.  *  »  »  .  But 
niitil  thi*  title  HlmuM  U'  *Hvestf*l  hy  w*"iiii«  merf  lut  nf  the  ^nvfriiiiiiMit  »ii<t  N»me 
jialiciul  .sealeHL-e,  tlie  property  woiil*!  unque,stinna1ily  remain  in  the  Hriti*^li  owners, 
iin<i  if  a  p*'tHT  shmitd  ijilerverte  U  wofdti  be  tytmpt^iettf  h^fi/nd  the  reach  of  rnhMfiurtU 
ConfJemmition , 

In  rieeker  et  ab  i\  Montjroniery  {IS  How.,  4!JK)  Mr.  Chief  JuHtice 
Taney,  speakinj>"  fur  the  court,  said  (p.  51t>): 

Ai*  u  general  rule  it  m  the  duty  of  the  euptor  to  lirin^r  it  within  the  juriwlictinri  of 
a  prisie  eourt  of  the  nation  to  whieh  he  l»eloiJ^>  an<l  to  institute  prueeeiiinjix  t<i  have 
it  coinJetiiiK^h  Thi*«  \t*  reiuir^l  hy  the  Jict  of  CVuik^cw^  in  c*i*te>?  i»f  eaptare  hy  Htnjie 
of  war  tjf  the  United  States,  und  thin  ail  uicn^Iy  enfon^e**  tlie  |»Tfonua«*'e  of  a  duty 
im|x>Bed  mxju  the  tmptor  hy  tlie  law  of  iiatioiii*,  whieh  in  all  eivili7A*<l  countries 
eecuren  to  the  rapturv+l  a  trial  in  a  eimrt  of  eijtii]>etent  jurL^iietion  before  he  can 
iinally  Ik*  depriv*^!  of  hi?^  pro[H*rty. 

But  there  are  eaH\s  where^  fr*ini  exi*<tin^r  i'ireuui>*tjineei*,  the  I'aplor  may  ijeexetiHeil 
from  the  i>erfi>rn)aoee  of  thin  duty,  and  may  Hell  or  othenvi?ie  diMpos^e  of  the  property 
Ix'fore  eonilemnation.  And  where  the  c*irnniander  of  a  national  ^hir*  can  rH»t,  with- 
oin  weakeiiiuj^  inconveniently  llie  furt'c  under  hin  eoinniand,  i*pare  a  hiuHirifnt  jirize 
crew  to  man  the  capt«re<l  vessel,  or  where  the  onlerw  of  hit*  ^fovernnietit  |»rohil>it 
him  from  doing  ^o,  he  may  lawfidh'  sell  or  othcrwiR^  ditJjiom'  i*f  the  eaptunNl  proji- 
erty  in  a  foreign  country,  anrl  may  afterwards  proi'etvl  to  adjuilicalion  in  a  court 
of  the  United  Stat^.  (4  Or.,  293^  7  Id.,  423;  2  Gall,  'MH;  2  Wheat,,  Apjr.  11,  16; 
1  Kenfft  CVini.,  M9i  6  Rob,,  138,  194,  229.  2fi7.) 

But  if  no  Huffieient  i^aiiw  if  f-hown  to  justify  the  sale,  and  the  eondnet  of  the  I'aptor 
ha,s^  l>een  unjust  and  opI"^'^*'^^f%  *^'*'  court  may  refu.se  to  a4ljudi4'ate  up<ai  the  validity 
of  the  capture,  and  award  restitution  and  daitin^jet*  a^rainnt  the  captor^  althouj^h  the 
eeiauR*  aa  prize  wa»  originally  lawfuh-or  niaile  upon  prol«d>le  cau>Je, 

And  the  i^atne  rule  pn^vaib  where  the  ^le  wa^  jaftltialjle,  and  the  captor  haa 
delayed,  for  an  unreasonable  time,  to  im?t!tute  pnx'eeilini^i!  Uj  t:oud^\a.VL '\V,    \i\^!J^x  -*. 
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libel  filed  by  the  captured,  as  for  a  marine  trespass,  the  court  will  refuse  to  award  a 
monition  to  proceed  to  adjudication  on  the  question  of  prize  or  no  prize,  but  will 
treat  the  captor  as  a  wrongdoer  from  the  beginning. 

In  The  Nassau  (4  Wall.,  634),  Mr.  Justice  Davis,  speaking  for  the 
court,  said  (p.  640-641): 

It  is  the  practice  with  civilized  nations,  when  a  vessel  is  captured  at  sea  aa  a  prize 
of  war,  to  bring  her  into  some  cx)nvenient  port  of  the  government  of  the  captor  for 
adjudication.  The  title  is  not  transferred  by  the  mere  fact  of  capture,  but  it  is  the 
duty  of  the  captor  to  send  his  prize  home,  in  order  that  a  judicial  inquiry  oMiy  be 
instituted  to  determine  whether  the  capture  was  lawful,  and  if  so,  to  settle  all  inter- 
vening claims  of  property.  Until  there  is  a  sentenire  of  condemnation  or  restitutioii 
the  capture  is  held  by  the  government  in  trust  for  those  who,  by  the  decree  of  the 
court,  may  have  the  ultimate  right  to  it. 

In  Laniar,  executor,  v.  Browne  et  al.  (92  U.  S.,  187),  Mr.  Chief 
Justice  Waite,  delivering  the  opinion  of  the  court,  said  (p.  196): 

Property  captured  at  sea  can  never  be  convertecl  by  the  captor  until  it  has  been 
brought  to  legal  adjudication;  and  it  is  his  duty,  with  all  practicable  dispatch,  to 
bring  his  prize  into  some  convenient  port  for  that  purpose. 

The  reason  for  the  rule  requiring  judicial  proceedings  is  that  the 
sea  is  neutral,  and  therefore  property  thereon  is  not  to  be  considered 
from  its  location  to  be  the  property  of  the  enemy.  The  absence  of 
this  reason  would  lead  me  to  the  belief  that,  as  to  vessels  which  were 
avowedly  the  property  of  the  nation  at  war  or  in  the  military  service 
of  said  nation,  the  rule  would  not  apply,  and  the  title  would  pass  upon 
the  capture  being  completed,  were  it  not  for  the  provisions  of  section 
4613,  Revised  Statutes  of  the  United  States,  as  follows: 

The  provisions  of  this  title  (prize)  shall  apply  to  nil  captures  made  as  prize  by 
authority  of  the  United  States,  or  adopted  and  ratified  by  the  President  of  the  United 
States. 

The  prize  laws  of  the  United  States  were  enacted  pursuant  to  au- 
thority conferred  by  the  Constitution  upon  Congress  "To  *  *  * 
make  rules  concerning  captures  on  land  and  water." 

They  provide,  among  other  things,  the  following: 

1.  If  the  United  States  desiren  to  retain  a  captured  ve,«<sel  in  the  Government  serv- 
ice, it  may  do  so,  whereupon  the  property  is  surveyed,  appraised,  and  inventoried, 
and  the  proceedingw  reported  to  the  court  having  jnris<li(.'tion  for  the  protection  of 
the  rights  of  the  claimant  and  captors.  The  Department  to  whose  use  the  prop- 
erty is  devoted  is  re^iuired  to  deposit  the  value  thereof  with  an  assistant  treasurer 
of  the  United  States,  in  whose  hands  it  is  subject  to  the  order  of  the  court.  (Sec. 
4624.) 

2.  If  the  Unite<l  States  (1(k\s  not  desire  to  retain  tlie  captured  vessel  in  the  Govern- 
ment service,  but  wishes  to  sell  it,  the  property  itself  is  subjected  to  the  jurisdiction 
of  the  court,  and  upon  IxMug  adjudged  lawful  prize  of  war  is  sold  under  a  decree  of 
the  court.     (Sec.  4615. ) 

3.  If  the  captured  vessel  or  any  part  of  the  captured  property  is  not  in  condition 
to  be  sent  in  for  adjudication  a  survey  shall  be  had  thenH)n,  and  an  appraisement 
made  by  i)ersons  as  (wniiR^tent  and  impartial  as  can  1k»  obtained,  and  their  reporta 
shall  })e  Bent  to  the  court  in  which  such  proceedings  are  to  be  had;  and  such  prop- 

erty,  uniess  appropriated  for  the  use  ol  the  Go\^Tivm^\\V,^\v^\\\i^^QX^\i^\A\^ttMitliority 
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of  the  rommamli lip  officer  pPBiBllt^luad  the  proceeds  rlepositoi  with  aflsistant  trvas 
urer  of  Ufiite<l  States  moil  iiooeailble  to  eocb  t-oiirt  and  subject,  U)  its  order  iu  the 
cause.     (Sec.  4til5. ) 

4,  If  in  anycai*e  of  eiii>tiire  no  pnx-tM-^lings  f<^r  adjudication  art*  commenced  witliin 
a  reasonable  time,  any  imrtie«  claim  in  jc  (he  captnred  profierty  may,  in  any  district 
court  Hi?  a  court  of  prixe,  move  for  u  nionilifiti  to  »ho\v  cause  why  Kuch  prfM*e<Mling8 
eliall  not  b*  eonmiencot],  or  institute  hn  orii^iiial  mu%  in  such  court  for  restituticm. 
(Sec,  4ii25.) 

As  a  financial  projKJsition  it  doubtless  woiUd  be  uupr\)iitul)Ie  for 
the  Unitod  States  to  iustitule  judicml  prtK^eediii^J!?  to  coiidermi  the 
wrecks  under  considrnition  us  prize  of  wiir.  As  ii  lef,*^ii  piTjposition  it 
is  questionjible  whether  sueh  proceeditit^s  I'ould  l)e  maiutiiimjid  wlaeu 
instituted  itfter  the  treiitv  of  pe^ice  has  beeti  rutified  and  exebanged, 
{Brown  r.  L^uited  StHtos,  S  Cniurh,  lit),  14S,  ante,) 

Possibly  as  to  such  uf  said  wreeks  as  were  the  profjerty  of  the  (lov- 
eriiuient  of  Spain  at  the  time  they  were  wrecked  and  al>andoned  the 
title  of  the  Tnited  States  is  coniph^te,  eitlier  liy  tlie  laws  fvf  war  nr 
the  treaty  of  i>e4iee,  or  both;  and  if  not  there  is  little  likelihocKl  that 
the  Government  of  Spain  w^ould  a^ssert  a  riaiiii  for  (*ompen,siition  were 
the  l^'iiited  States  to  .sell  said  wre<'ks.  If  tlie  CTOverntnciit  of  the 
United  States  shall  now  sell  and  dtsi)Ose  of  any  of  these  wieeks 
which  at  the  time  the  vessels  sunk  were  owned  by  private  parties, 
without  havin^f  the  wrecks  adjndtred  prize  of  war,  or  derelicts,  and 
sold  by  judicial  prtx-eedings,  siieh  private  owner  or  son^e  niariixo 
insurance  eompany  is  quite  likely  to  call  uj^on  the  United  States  for 
compensation. 

It  appears  to  the  writer  that  if  such  of  those  vessels  as  were  owned 
by  private  jmrties  are  considered  as  'wretk^  or  dt^dicis^  it  still  follows 
that  the  title  \sn^  not  divested  by  the  sinking'  and  afjandonment: 

The  title  of  the  owner  to  property  lying  at  the  bottom  \A  the  S4.»a  is  not  iliveJ^t^Ml, 
however  long  it  may  remain  there,  and  no  other  persr^n  can  actjuirefiuch  title  except 
by  a  eondenniatiou  and  sale  in  admiralty »  (Murphy  t.  Dunham,  H8  Fe<l.  Rep.,  504; 
Bakerr.  Iloag,  7  N\  Y,,  555;  Aug.  on  Tidewaten^,  cba|u  10;  1  BL  iVimm.,  3W)^21>5), 

The  rule  is  the  siime  under  the  laws  of  Simin  \n  force  in  Culia* 
The  Spanish  Code  of  Cbnimeree  provides  as  fij^ows: 
Art.  842.  The  goo<ls  saved  from  the  wrt»ck  sliall  lieHpecially  liahk*  forthe  payment 
of  tlieexitenses  of  the  rej^tj^cctive  »a!va^?is  and  the  Hiuumjt  thereof  niii.Ht  K^  ]iaid  hy 
the  ownern  of  the  former  before  they  are  delivcrtHl  to  them,  and  with  preference  to 
any  other  obligation  if  the  mcrchandiK*  should  l>c  .*s4jld. 

The  Sjianish  Code  of  Civil  Procedure  provides  as  follows: 
Akt.  2122.  *     *    *     F^mrih.  The  eale  of  giMMJH  sjivi^l   from  stnpwriKjk  ahall  he 
Bubjei^t,  act*ording  to  circa mstances,  to  the  oroceeiIing>?  mentirjued  in  the  ff^reg«>in|^ 
rules.    The  judge  who  haa  ordered  their  deposit  «hall  ortier  the  sale  of  the  same  ex 
officio  when  proper. 

The  attention  of  the  Secretary  is  directed  to  the  advisaidlity  of  deal- 
ing with  these  wrecks  HiMy  as  obstructions  to  the  navigable  waters  of 
Cuba,  and  therefore  nuimnces, 
13635—02 36 


563 


L 


^^^^  Tho  iiiililaiT  gov^ernment  of  the  island  would  then  he  at  liberty 

H  abate  .sUL^h  miiHiinees  without  regard  to  the  ipiestions  of  ownership  and 

H  value.    The  abatement  would  he  accomplished  bj  an  exercise  of  the 

H  jiolice  power  of  a  sfaite,  purHiuant  to  the  rij^ht  and  obligation  of  the 

H  iiiilitarj^  government  to  keep  free   from  obstruction  the  navigable 

H  waters  i^ubiect  to  its  jurisdiction. 

K 
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The  views  expressed  in  the  foregoing  report  were  appfolrdd  hy  the 
Secretary  of  War.  The  (]uestion  of  dealing  with  said  wrecks  as 
nuisances  waa  referred  to  the  Navy  Department  and  the  Troasui*y 
Department.  Both  said  Departments  informed  the  Secretary  of  War 
that  they  had  no  olijection  to  offer  to  that  course  lieing  pursued,  and 
thercuixm  the  Secretary  of  War  iuiitructed  the  military  governor  of 
Cuba  as  follows: 

OcrrmER  31,  1901. 

8m:  *  *  ^*  You  having  reported  that  said  wrecks  are  serionH  <>l>htnictioii8  to 
navipitioti,  and  tlieir  immiKliate  removal  desimble,  the  military  poveniment  of  Cubii 
is  hereby  authorize" I  to  consider  and  deal  with  jiaid  wrecks  as  ntdnnurem  and  al>ate 
thetri  by  an  oxertistj  of  the  police  power  of  a  state,  without  refereuce  U)  proprietary 
rights  therein,  inchoate  iir  otherwise,  or  tii  their  property  value. 

In  takin^T  artioii  tf»  aliate  said  niiisances,  the  luititary  goverimient  is  anthori^ced  tn 
eiiit>loy  jH^rsms  or  conri'nii*  who  are  willing  t*j  accept  i>ayment  for  »*ervice«  renJereil 
in  irmovinjc  said  oljstructions  in  the  values  realizwl  from  the  wrecks^  If  such  rour«e 
is  adopted,  a  report  and  aecoiintinjz  thereof  should  lie  made  to  the  Secretary  of  War 
for  trarmuiissii>n  to  tlie  Set^n^tary  of  the  Tn^a^ttry;  *_ir  you  are  at  lil>erty  to  t^uuiinarily 
destroy  Kiid  obBtruetioiiB  and  c'harge  ttie  expend*  to  the  revenueii  of  tlie  island* 

I  transmit  herewith  cr>py  of  report  on  this  matter  by  the  law  offitnT,  Division  of 
Insular  Affain^,  wherein  are  set  forth  the  ohjectioni*  to  dealing  with  these  wrecka 
either  as  prize  of  war  or  as  derelicts,  and  the  complications  and  liability  winch  iniiy 
mse  if  either  the  llnit**d  States  or  the  military  government  of  Cuba  shall  dispose  of 
these  wrecks  by  an  exerciBe  of  the  righta  of  a  proprietor. 
Very  reejiectfully, 

Elhiit  Rcjot,  Seerclary  of  ' 

Brig,  Geo.  Leonard  Wood, 

Military  Governor  of  Cuha^  ffabana^  Cuba, 


IN  RE  REaUEST  OF  TEE  MILITARY  GOVERNMENT  OF  CTTBA  THAT 
THE  WAR  DEPARTMENT  REQUEST  THE  STATE  DEPARTHtElTr 
TO  APPLY  TO  THE  GOVERNMENT  OF  SPAIN  FOR  RELEASE  FKOM 
PRISON  OF  ITJLOGIO  IDULLA  8AEZ. 

[Submitted  July  'Al,  1901.    rose  Ko.  S1QS2,  Dtvlxton  of  Iniular  AfTnir^^,  Wur  PopArtment.] 

Sir:  I  huvo  tbr  honor  to  acknowb^l^o  the  receipt  of  tht^  papers 
the  atx)vt?H*iititled  inattc^r  and  your  reijiiest  for  a  report  tliereon. 
\    In  re^iK)iise,  I  hnve  the  honor  to  report  as  foUown: 
'    The  rase  is  thus:  Saez  wa.s  a  8oldier  in  tho  Si>jinish  army.     Ho  can 
with  hh  tvghimni  to  Cuba,  v?hcr^  \it  Av!s<kM't<Hl  iu  IS1>4.     Afterwards] 
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Joinetl  tlio  insiiri-octionary  forrcs  in  Culm,  IIo  was  hi  km  prisoTMM'  hy 
till*  Sjmiiish  forces  oil  the  ;:JUth  of  ApriK  IStHi,  whilo  part ici pat iii^r  in 
Hii  eiigagomerit  between  the  Spanish  and  insurrectionary  fun-es.  He 
wa.s  pliu'od  on  trial  before  a  S|mni8h  eourt-niurtial  eliar«^ed  with  vio* 
hiting  the  provisions  of  article  2^2  of  the  Spanisli  ndlitary  rode.  On 
May  4,  18*J7,  he  was  convicted  and  sentence<l  to  '*cadf'/tti  perpetual'* 
(|>erix*tiia!  chains).  He  was  tmnstHjrted  \a>  Spain  and  incareemttHi  in 
a  Spaninh  penitentiary,  where  he  now  is. 

The  Department  uf  State  and  Government  of  the  isUind  of  Cuba  ia| 
of  the  opinion  that  this  man  is  entitled  to  relt*ase  from  enstody  by 
reason  of  the  provisions  of  article  »>  of  the  treaty  of  pea*'e  (I>ecem- 
ber  10, 1H98),  and  calls  upon  the  War  Dejiartmefit  of  the  United  States 
to  request  the  State  Department  of  the  United  States  to  luake  appli- 
cation to  the  (foveriuucnt  of  S|jain  for  his  reh'ase. 

The  question  involved  is  whether  or  not  this  cjlso  falls  within  the 
recjuirements  of  artich*  6  of  the  treaty  of  peace.  In  the  opinion  of 
the  writer  that  ipiestion  is  to  l>e  determined  hy  the  State  Department. 
If  the  treaty  is  Ix^ing  violated,  it  also  devolves  upon  the  Stat**  Depart- 
ment to  determine  whatste[>s,  if  any,  shall  be  taken  in  respt*i4  thereof. 

The  ordy  question  the  Sei-retary  of  War  is  caHed  upon  ttj  det-crmine 
is  whether  or  not  he  will  advance  the  |m|>Grs  to  the  State  Department 
Since  the  State  Department  is  at  liberty  t4^>  decide  for  itself  whethci' 
or  not  it  will  i>resent  the  application  to  the  Spanish  (rov«'rnment,  thei^e 
appears  to  hi*  no  objection  to  transmitting  tlic  papers  in  the  case 
to  that  Departnjent. 

It  is  in<'iiinbent  upon  the  War  Department  to  furnish  the  State 
Departuient  all  informatioii  in  the  posse*ssion  of  the  War  Department 
in  re^ird  to  said  matter  which  may  be  of  use  in  detininining  the 
ijuestion  involved. 

Article  fi  of  the  treaty  of  peace  provides  for  the  release  of  persons 
in  prison  for  political  offenses  hy  the  foUowin^  provision: 

SfiaiiJ  will,  upon  tlie  Hignaliin"  of  the  iir^rseiu  trwitv\  jvlfiiw:*  %\\\  {irmnivn^  <\l  war, 
and  all  i»cn*iin«  iletiiiiietl  or  iiiipriaoned  for  politii^al  nffen>seH  in  tN>nniH'tioii  with  the 
insurri'ctionH  in  Cuba  aritl  the  Philip]Miic**  ami  lli*^  war  with  the  t^nited  Stiit*^8, 

This  man  was  convicted  of  the  otfense  {x^nalized  t>y  artich^  222  of 
the  Spanish  militiiiy  code,  which  is  jis  follows: 

Wh<>isi>pver  iw  ini'lndt^il  in  any  of  the  following  numbers  eh&lt  l>e  punwhtMl  with 
death,  after  dt^^'l^i*''^"  n*  ^  pn»iM'r  cjise: 

r.  He  who,  aliandonin^j  his  ftaj?.  entcrH  l<»  form  ii  part  of  the  t*nonjy*H  army. 

2.  Jle  who  inducen  a  fon.*ign  |K>wer  to  declare  war  againnt  Spain,  or  negotiatCR 
with  pyiid  p*jwer  for  surli  a  pnrf>o«t*, 

3.  lie  who  raisf^i*  in  armn  in  order  to  disiuemlwrany  part  of  the  national  territory, 
4-  Menit>er9  of  all  elaiweH  of  troopHt   wlm  are  ni*t  leadens  or  fininif iters,   taking 

part  in  this  enjne^  i^hall  naffer  a  penalty  extending  from  ftidenn  iampornl  to  mdnm 
jHrpdHtt. 

It  will  he  Heen  that  the  otfense  |R'nalized  hy  the  foregoitig  article 
eon^ibts  of  twi*  act^ — tii*st,  d»'sr rtin^^  the  fta^  ot  fe^^wv^  nsjsA  ^g#2:?twv»^^ 
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joining  the  forces  oi  the  enemy.  The  gravamen  of  the  offense  appears 
to  be  joining  the  forces  of  the  enemy.  The  penalty  for  desertion  alone 
as  prescribed  by  article  322  is  as  follows: 

On  deserting  for  the  first  time,  without  any  qualifying  circumstances,  two  or  more 
years  of  service  shall  be  imposed  in  time  of  peace  and  four  yeai-s  in  time  of  war. 

(The  service  referred  to  in  the  foregoing  article  means  service  in  the 
army  and  not  penal  servitude.) 

It  appears  from  the  papers  herein  that  shortly  after  Saez  deserted 
proceedings  were  instituted  against  him,  in  which  he  was  declared  in 
default  because  he  did  not  enter  appearance  in  the  suit  and  could  not 
be  arrested.  He  was  adjudged  guilty  and  condemned  to  iserve  two 
additional  years  in  the  military  service,  pursuant  to  provisions  of 
article  322.  But  when  he  was  captured  and  found  to  be  guilty  of 
joining  the  forces  of  the  enemy  in  addition  to  desertion,  that  sen- 
tence was  annulled,  and  he  was  tried,  convicted,  and  sentenced  under 
article  222. 

It  will  be  seen  that  the  question  for  the  State  Department  to  deter- 
mine is.  Does  the  act  penalized  by  article  222  constitute  a  political 
offense  in  the  sense  in  which  that  expression  is  used  in  article  6  of  the 
treaty  of  Paris? 

In  the  tniiiscript  of  the  proceedings  transmitted  to  the  War  Depart- 
ment reference  is  made  to  articles  88,  177,  185,  222,  270,  273,  322  and 
610  of  the  Spanish  military  code.  I  transmit  herewith  the  English 
version  of  said  articles. 

TRANSLATION  OF  ARTICLES  88,  177,  185,  222,  270,  273,  322,  610  OF  THE  SPANISH 
CODE  OF  MILITARY  JUSTICE. 

Art.  88.  Tlie  chamber  of  justice  sliall  be  conipofied  of  seven  a<lviser8  (consejeros) 
when  it  is  to  pass  ui)on  sentences  rendere<l  by  courts- martial  and  demand  judicial 
responsibility. 

When  passing  upon  otlier  subjects  within  their  jurisdiction  five  atlvisers  are 
sufficient. 

In  the  first  case  at  least  two  shall  l)e  jjnuluate  attorneys  (togados),  and  in  the 
second  case  the  presence  of  one  shall  Ik?  sufficient,  who  shall  belong  to  the  army  or 
navy,  according  to  the  division  to  which  the  subject  pertains. 

In  order  to  take  cognizance  of  matters  [)roccH:Hling  from  naval  courts  the  (diatnber 
should  Ix*  com])osi'd  of  the  general  advisi»rs  and  the  attorney  of  the  navy. 

In  order  to  take  cognizance  of  matters  proceeding  from  military  courts  three 
advisers  shall  be  generals  of  the  army,  and  an  attorney  of  the  same. 

In  both  cases  the  numl>er  shall  Ix^  completed  from  amo  g  those  who  have  serve*! 
longest  in  the  other  cla.*<ses  which  ordinarily  compose  the  chamljer. 

Art.  177.  The  penalties  which  military  courts  may  im}X)se  as  chief  penalties  for 
crimes  included  in  this  law  are  of  two  classes — some  military  and  others  conimou. 

The  military  penalties  according  to  their  degree  of  gravity  are  as  follows: 

1.  Death. 

2.  lif'climon  miHiar  pa-jyetua. 

3.  Reclvmm  militar  temporal. 

4.  I^risiOn  mUilar  mayor. 
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5.  Loss  of  employment. 

6.  Primon  miftfnr  itjrreiriouM  frorri  tlirei?  yi?are  an<l  ♦►ne  <!iiy  (n  six  years. 

7.  Stipjtniti«>n  imm  the  servk-e. 

8.  PriM*Ui  tttiiifitr  mrretThmil  iij*  tfj  threi-  yean^. 
Coninirm  iM?imltietj  ia  the  same  graduatt-d  ortU*r  of  severity  are: 

1.  Death. 

2.  Oid4im  perpetxia^ 

5.  Iti(!tm{m  tempOfniL 

(i.  I\emditi  mayor, 

7*  /Vi>it5/)  irniyor. 

8,  I^'cMio  CQirecdonai. 

Akt.  IH."!.  Thi*  i!i?iith  pennUy  shall  include  military  dt^raflation  in  the  eases  where 
thi^  law  i'x|m*SHly  jirtiviti*'?^  fur  the  win  if. 

When  tlte^iune  is  not  exwute*!  on  aecouni  of  the  criminal  having  Inn^n  panluned^ 
it  sthah  inrlude  the  losw  of  employment  for  ortirersi,  and  f<*r  privates  expulsiun  from 
the  mnltM of  the  anny  with  the  loss  of  nil  rijjht?*  therein  ar^pjired. 

The  aeety*»<»ry  tjenaltie**  imrry  with  tiiem  the  jMmalty  of  iin]in8onnient. 

Tlie  i^nalty  of  prinitm  imvjut  am!  that  of  pri*iun  nfrrtrrmtfd  for  more  than  three 
y<*arH  Mhall  i^irry  with  them,  for  olfieern,  t^eiianition  from  the  wrvicM%  and  (nr  pri- 
vat^efl  lo8H  of  employment  ami  a  filtu'e  in  a  diBeiphnary  eor]is  for  the  time  whiel* 
tliey  i^lioulil  afterwards  t*er VI*  i»i  the  rank^,  diHeoHiiliri);  for  all  pnrjxjses  the  period  of 
rhe  **en fence. 

One  Hentcncc  imf>Oj»e<^l  njwm  a  eriminal  shall  ini'ludethe  j)enalliei*  ai'ceKt*ory  to  sev- 
eral punisihmentH,  the  comljii^Ht  dimition  of  which  cKcc^da  three  yeiirt*. 

AKT;2*i2.  VVhLi*K5ever  w  hiclndcnl  in  any  of  the  following  nmnl>ers  ^hall  be  i»un- 
ished  with  death,  after  dejirniilation  in  a  pro(>er  ca>»e: 

1.  He  who^  al*andoning  his  Jinj^,  enters  la  fonn  a  part  of  the  enemy's  army. 

2.  He  who  indntH^t*  a  forei>rn  pnwer  to  dt^lare  war  jii^ini^tSpahi,  i>r  negotiates  with 
aaid  jxtwer  for  snch  a  i>nr|K»5e. 

ii.  He  who  miHen  in  armn  in  *>rder  to  (hnmemlier  any  f>art  of  the  nalionul  terrilory. 

Meinlw^rs  td  all  cla,swes  of  trfM)p!<,  who  are  not  leaders  or  promoter?^,  taking  intrt  in 

thiH  enine  shall  nnffer  a  penalty  extending  from  rftftetm  hmpftnd  i**  t^itfutn  |irrjrw/«^i. 

4.  He  wlui  in  order  to  favor  the  enemy  whould  J4nrn_»nder  the  force  under  hi»  eom- 
mand,  the  town  or  place  i^onfidcHl  to  hi^  char>jej  the  flaj;,  the  eonnnLnHary  or  war  fiu|>- 
pliea,  or  affords  the  enemy  any  fitfier  meaiiH  or  metlnnlw  i»f  f>ffenpi*  or  ilefense. 

5.  He  who  Hh*iuld  fitnhice  the  Sjianish  tr^N (|jiS,  or  those  in  the  ^ervlee  of  S|>4iin,  in 
or<ier  Ihat  they  paa*  to  the  ranks  of  the  enemy  or  desert  their  Hiii:  in  lime  of  war. 

t>.  He  who,  l>eitig  in  aetion  or  ii4>ont  to  enter,  j^hould  tie**  in  the  direction  «d  the 
enemy. 

It  nhall  l>e  conmdered  that  the  flij^ht  was  in  the  direction  of  the  eneniy  wiien  the 
aiMMifH^l  does  not  prove  that  the  crime  connnitted  was  a  different  oni\ 

7.  He  who  directly  or  indirectly  sust^iins  reltitions  with  the  enemy  with  regard  lo 
the  ojHMatiunif  of  tlie  war. 

Amt*  270.  The  military  otfi<?er  who  dehlx^rately  and  without  authority  astvumei*  or 
retainj^  a  cYunmand  shall  be  liable  to  a  i>enalty  exlen<lin^  frum  primmi  vntiUtr  cwrn-t^ 
rumal  to  that  of  print 4 tt  mUitar  wio*^>r. 

Airr.  27^?,  Ik^serlif^n  from  thest^rvitv,  treated  of  in  the  two  foreginng articles,  being 
agn*d  to  by  three  or  more  jH^rsons,  sliull  he  oHisidered  ilm  f*eihtioTi, 

Am:  :122.  On  de**»*rting  hirthe  lirst  tiim-  without  any  *iualifym^'eircumHtan<vs,  two 
or  mon-  yeara  of  eervi*^  shall  U*  iuijKXsed  in  time  of  peace  and  four  years  in  time  of 
war. 


A 
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rABT.  010,  When  a  decleioii  hm  been  readied,  the  prej*jdent  of  the  chamber,  or  the 
jKmrnit*  in  a  proper  caee^  phall  communieate  the  same  t<*  tlie  recording  8<?cretary,  in 
rmler  that  ho  may  reciinl  it  fnr  f^ij^natiira 
This  fxiirig  dnrie»  lit*  fttiiili  deliver  the  rulirijj:^  to  the  Hi-rn^tary  <>f  the  council,  with 
certified  copies  of  tliesimie,  vii^t^l  hy  tfie  iirei-ident  of  the  clmmber,  so  that  through 
the  pre^sident  of  ttie  council  they  may  Ije  forv;arde<l  to  the  autliority  charged  wil 
the  execution  thereof. 

The  request  of  the  military  government  of  Cuba  upon  which  th( 
foregohi^^  report  wiuh  made  was  transmitted  to  the  State  Departmei 
hy  the  following  letter: 

JCTLY  31,  1901. 

Sir:  I  have  the  honor  to  transmit  herewith  the  request  of  the  de|jartment  of  state 
and  government  of  the  iRlan<l  of  Culiathnt  the  Government  of  the  Unit**fl  States 
request  tlie  Government  iif  Si>ain  tii  rtdease  from  imprisomnent  in  a  penitentiary  m 
8paui  one  Eulogio  Idnlla  8aez,  who  was  convicted  hy  a  Spaninh  i -on rt -martial  in 
Cuba  of  having  violateil  the  provisions  of  iirticle  2T2  of  the  Spanish  military  c<.Klei 
sentence*!  to  c^idt^mi  perjMtwi.  The  department  of  Ktate  and  govemmont.  of 
island  of  Culm  entertaini?  the  view  that  t\m  case  m  within  the  provis^ions  of  Artie 
VI  of  the  treaty  of  jH-ace  (1H9B).  Whether  or  not  the  Unit<*<i  States  wnl!  assux 
that  popition  is  a  rpiei^tion  to  be  determine<l  hy  the  State  I>epartmt'iit. 

I  tranfimil  alf^o  a  i'i>|>y  of  the  n^fxirt  hereon  hy  the  law  ottieer  of  the  division  ol 
in:wnliir  affairs,  settiJij;  forth  the  provisions  of  the  Spanish  law  under  which  Suez 
trit><l  ami  sentenced,  and  other  niatU*rfi  connected  therewith  not  fully  apfMiaring  j 
the  docruments  rectdveii  from  Cnha. 

This  Department  will  l>e  pleiuaed  to  receive  an  expressiow  of  your  views  on 
subject  for  comnunueation  tu  the  military  government  of  Cuba. 

Very  rcijiie#t fully, 

Wm,  Gary  Sanger, 

AdfJttj  Secretary  of  WarJ^ 
The  Skcretary  op  State. 


IN  EE  NOTE  FEOM  THE  SPANISH  MINISTEE  AT  THIS  CAPIf  AX  TO 
THE  SECRETAEY  OF  STATE,  SUGGESTING  THE  CONCLUSION  OF 
AN  AGEEEMEHT  BETWEEN  THE  GOVERNMENT  OF  THE  UITITIB 
STATES  AND  THE  GOVERNMENT  OF  SPAIN  IN  RESPECT  OF  THE 
DISPOSITION  OF  THE  STATIONARY  HATTERIES,  WAEMATEEIAL, 
ETC.,  LEFT  BY  THE  FORCES  OF  SPAIN  IN  CUBA  AND  PORTO  BICO. 
UPON  THE  FAILURE  OF  THE  MIXED  EVACUATION  COMMISSIONS 
TO  AGREE  AS  TO  THE  TITLE  AND  FINAL  DISPOSITION  THEBEQF. 

[StilnnilliMl  rt'bruiiry  1,  1900.    Case  No.  1164,  DJvlalon  of  Inauliir  A^airs,  War  Departiii«mt.] 

Sir:  I  have  the  honor  to  acknowh^lge  the  receipt  of  your  requi 
for  a  report  on  the  matter  referred  to  in  Uie  letter  of  the  Spani 
minister  at  this  capital  addrensed  to  the  Secretary  of  State,  under  date 
January  11\  19iM>,  a  copy  of  which  wa^s  transmitted  hy  the  Seci-etarv 
of  State  to  the  Seeretary  of  War,  with  a  request  for  a  stiiteiuent  uf 
rie»f;s  of  the  Seeretary  of  War  in  regard  to  said  matters* 
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Jm  oomplianre  with  said  request  I  have  th*»  honor  to  report  as  follows: 

In  his  letter  to  the  Secretary  of  State  the  Spunisli  inmiHter.  \*y  order 
of  the  Goveniiiieiit  of  Spain^  directs  the  utteotioii  of  tlie  riiited 
StiiteHljoveruineiit  to  the  faet  that  the  uiixed  evaciuition  coniiiiissions, 
whi<'h  armriijrod  the  termn  of  the  c\  aeiiatioii  of  C'liha  and  Porto  Riro 
by  the  Spanish  forces,  were  unable  to  a^rce  as  to  the  hnal  dts|wjsititjn 
of  certain  stationary  batteries^  war  materials,  and  other  objects  in  said 
islands,  and  an  agreement  was  entered  into  that  said  pro|>t^rty  should 
remain  in  th(*  custody  antl  [josses.sion  of  the  United  States  antboritios 
until  the  two  Governments  should  reach  a  detinitive  eoncUtsiou  in 
retrard  thereto. 

The  negotiations  of  the  peace  conferent^e  at  Parig  (1808)  were  con- 
ducted sinmltaueously  with  the  proceedings  of  the  evacuation*  couj- 
missions  at  Habana.  During  the  negotiatitms  at  Paris  the  Spanish 
peace  conimissiou  proposed  the  settlement  of  the  (jucstiou  of  owner- 
ship of  them  pro|>erties  situated  in  Culm,  Porto  Kico,  the  Philippine 
Archipelago,  and  Guam.  The  American  commission  declined  said 
proposal  !n  Mo  jus  to  property  in  Cuba  and  Porto  Rico,  it  being  a 
question  a8  to  which  '^they  were  not  authorized  to  treat,''  and  as  to 
war  material  in  the  Philippines  the  American  coumiissiou  stated  that 
such  material  should  be  governed  by  the  same  conditions  as  were 
agreed  to  by  the  evacuation  commissions  in  the  West  Indies.  As  U^ 
war  material  situated  in  the  Philippines  and  (niam,  the  American 
couunission  suV»se(iently  agreed  that  such  material  of  certain  designated 
kind  and  character  should  remain  the  proix^rty  of  Spain.  (See  mes- 
,sage  from  the  President  to  Congress,  January  4,  18l*n,  transmitting 
treaty  of  pcat^e  with  Spain,  and  protocols  of  the  conferenc**  at  Paris; 
Senate  Doc.  02,  part  1,  Fifty -tifth  Congress,  second  scission,  pp.  228, 22H.) 

This  agreement  of  the  American  commission  relating  to  the  Philip- 
pines and  Guam  was  incorporated  in  the  treaty  of  peace  as  Article  V 
thereof* 

Upon  Manila  being  evacuated  by  the  Spanish  and  occupied  by  the 
Americans  the  Spanish  otiicials  laid  claim,  on  behalf  of  Spain,  to  several 
pieces  of  property  whitdi  the  American  officials  felt  bound  to  refuse 
recognition  on  behalf  of  the  United  States. 

The  negotiations  contemplated  by  the  agreements  of  the  peace  com- 
missions  and  evacuation  commissions  have  not  yet  ]men  initiated,  jind 
t!*e  purt>ose  of  the  letter  of  the  Spanish  ndnister  is  to  ascertain  if 
the  Ignited  States  Government  is  now  prepared  to  enter  upon  such 
negotiations. 

The  negotiations  when  entered  upon  will  be  between  the  (ii>vern- 
mcnt  of  Spain  on  the  one  band  and  the  Government  of  the  Ignited 
States  on  the  other.  As  to  the  disputed  property  in  Porto  Rico,  the 
Philippines,  and  Guam,  the  United  States  will  lie  called  upon  to  main- 
tain  itsj  own  rights  as  a  proprietor.     As  to  the  disputed  property  in 
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Cuba  the  poHition  of  the  United  States  will  be  pimotiaaUy  Ihe 
during  its  negotiations  with  Spain,  the  question  as  to  the  disporitiim 
of  said  war  material  by  the  Unit^  States  after  the  ^iMiwa  (rf  Spun 
thereto  have  been  adjusted  being  one  to  be  settled  by  the  United  Stetai 

hereafter. 

Under  these  conditions  it  seems  to  the  writer  that  the  negotietioM 
are  properly  within  the  jurisdiction  of  the  State  Department,  and  that 
the  purpose  of  the  Secretary  of  State  in  transmittingr  the  letter  of 
the  Spanish  minister  and  asking  for  the  views  of  the  Seereteiy  of 
War  on  the  subject-matter  of  the  letter  was  to  learn — 

1.  If  the  War  Department  had  any  objections  to  carrymg  out  the 
existing  agreement  to  attempt  an  amicable  settlement  by  negotiatioiiB 
between  the  two  Governments.  In  other  words,  are  tiiere  milituy 
reasons  or  other  reasons  known  to  the  Secretary  of  War  for  the 
United  States  continuing  to  hold  possession  of  said  ^property  withoat 
regard  to  the  rights  of  ownership? 

2.  Is  the  War  Department  now  prepared  to  furnish  the  data  requisite 
to  a  proper  presentation  of  the  claims  of  the  United  States  I 

For  the  proper  determination  of  these  questions  it  is  necessary  tibat 
the  Secretary  of  War  be  accurately  advised  as  to  the  exaot  property, 
now  in  the  possession  of  the  United  States,  to  which  Spain  lays  claim. 

It  would  seem  manifestly  just  and  proper  that  the  Government  of 
Spain  should  furnish  the  United  States  with  a  list  of  the  property 
claimed  Ix^fore  a  detenuination  was  made  b\'  the  United  States  as  to 
whether  or  not  it  wjis  prepared  to  enter  upon  the  presentation  of  the 
case. 

Such  list  would  l>e  of  advantage  to  the  United  States  for  the  further 
reason  that  the  claims  of  ownership  and  right  of  possession  asserted  by 
the  Goveriimont  of  Spain  are  controverted  as  to  certain  properties  by 
municipalities  and  individuals  in  several  instances.  The  municipali- 
ties claiming  that  the  property  was  purchased  or  constructed  with 
municipal  funds  and  belonged  to  the  nuinicipalitios  under  the  Spanish 
law;  and  many  of  the  harbor  works  are  claimed  by  local  boards  of 
harbor  works  as  private  property  lielonging  to  them  in  private  rig'ht 
and  not  by  virtue  of  any  official  relation  to  the  Spanish  Government. 
If  the  claims  made  by  these  third  parties  are  well  founded,  their  rights 
should  be  respected,  and  under  the  conditions  existing  their  protection 
devolves  upon  the  United  States. 

In  order  to  ascertain  what  these  rights  are,  it  is  necessary  to  know 
on  what  the  Government  of  Spain  rests  its  claim  of  title.  It  would 
greatly  aid  the  War  Department  in  investigating  the  claims  of  third 
parties  if  it  were  informed  as  to  the  facts  of  the  original  acquisition  and 
subsequent  dealing  with  the  property  by  the  Government  of  Spain. 

I  suggest  that  the  Spanish  Government  be  requested  to  inform  the 
United  States  Government  upon  what  facts  it  bases  its  claim  to  pro- 
prietary rights,  including  possession  of  the  disputed  property. 
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For  the  convenient  rcfcrenee  of  the  Secretary  of  War  I  have 
attaciied  copies  of  the  followhi|]f: 

L  Extnirt  from  euKle^nirn  sent  by  Aiiierieiiii  evacuation  t^ommii!!' 
sion  to  Adjutiint-GenenU  Corbin  for  the  Pre^sident,  stating  ixxsition 
taken  and  reply  of  President  siistiiining  the  Amcrinin  eomnnssion. 
AJ.so  extract  from  note  of  American  commisj^ion  to  Spanish  commis- 
sion.    (Exhilnt  A.) 

2.  Article  III  of  the  uffreement  for  evacoation,  referrin*jf  the  dis- 
puted  queMtions  to  the  two(iovi*rnnients,  and  the  dispatch  to  Adjutant- 
General  Corbin  for  the  President,  with  reference  thereto,    (Exhibit  B») 

3.  Extract  from  protocol  No.  V,K  Decemljcr  5,  18^8,  proceeding;?  of 
peace  conference  at  Paris.     (Ex!iil>it  C.) 

4.  Article  V  of  treaty  of  i^ace  with  Spain  (1808).     (Exhibit  D.) 


ExniBfT  A. 

[Extract  from  caiblegrain  lo  AdJnianHjeiiemI  Corbir.  for  the  President,  st&tlDjf  poaJtJoii  takf  n  '>y 
AiiicrlcAti  eomtai*i*IoTJ.  ami  reply  thert'lo.] 

Fourth.  That  under  Spanish  law,  alt  movable  thingit^  constructed  or  destined  for 
l>ernianeut  use  or  **ervice,  of  i  in  movable  jvrojwrty,  Ijecome  iiiniwvable  property,  ami 
fi(riifn"*ilioriH  and  (ixi**!  ImtterirH  are  imniovahli,^  iiriiiivrty,  that  therefor*^  j^uim  anil 
their  tnolnltiIl^^  and  i^tlier  tlihigs  intendi*d  for  iwrnianent  ni*t*  or  j»ervitx*  o£  wiieli  for- 
titiciiHoiiH  are  ne<x^siirily  lixture*!  and  hence  hnnuivaide  proi>t*rty,  and  likewise 
marbiiicry  and  other  like  lUhirefi  in  navy-yanls  orareeualn. 

In  ri^ily  rht^rt*to,  the  folJowiu^  nie^sajyfe  was  sent: 
General  Waoe^  iMxina: 

Yonr  message  td  Oetober  5  g\vu\^  the  *liffereneefl  between  the  Spanish  commiB* 
sioners  and  ynnn*i»lve«  \i*  re^/eiveiL  Their  clainiH  are  wholly  inatlmiesible^  and  yonrs 
are  in  strict  aecnrdance  with  tlie  protoeol  and  the  inHtnietions  heretofore  given  and 
must  be  adhered  to. 

Willi  a  m  Mt^K  i  N lkv, 

H.  C.  (^>aBiN,  AfJjtiiaHt-fleneraL 

(Pee  pp.  74  and  75,  Proree<linprsof  the  C4>mmi«9ionerH,  on  lile  in  War  Department.) 
TbereufMin  the  Anieriean  eoniniission  **ent  a  ctynnnnniiiition  to  the  ^i^ani^h  eom- 
nii^yion,  from  which  Ibe  followin^y  in  ituote*!: 

FonrtlL  t'niler  the  law,  al!  movable  things  (^onstrncled  or  ilestimnl  for  |K*rnmnent 
use  or  HiTviiv,  uf  inKiiuvable  jiriPiK-rty,  lni<H»ine  iiiuiiovahle  pr*ijM?rty-  Fiirtitirati^ms 
and  lixed  liatterie.**  are  iininoviil>le  [*ro[M?rty,  and  therefore  gnns  and  their  niountirijyn^ 
and  oilier  thin>(w  intended  for  jiernianeiil  use  or  service  of  .«ncli  fort iJicat ions  and  Imt- 
terie«are  neee>^^Hly  lixtiires  and  hence  inimovaljle  pro[»erty,  ami  likewini.*  niaehin- 
ery  and  other  like  lixtyre«  in  navy-yanb  *>r  ai>t*nali^,  atui  «hean>5  on  tbe  drH'ks  of 
Halmna  are  of  this  cla^  of  prop4*rty,  and  iMnnj^  attaelied  to  the  soil  and  nnder  the 
law  i!nnioval>le  proj>erty,  Spain  \ms  no  right  to  dismount  and  remove  the  «ame  and 
any  part  thereof.     (Ibid,,  76. ) 

Exhibit  B. 

tCable^atii  to  Adjutatit-Gen^ral  Corbin  for  tbe  President,  &nd  article  3  of  cotiveiitJon  tor  eTmcnatJoii.] 

Habana,  Nmrmb(rr  16^  189S* 
General  Corbin,  Wmhington. 

For  the  F'reHident:  In  joint  f*ef«ion  thin  morning  the  two  cf*mmisi?ionfl  agreed  njjon 
January  1,  1899,  a^  date  for  completion  of  tlnal  evacuation  of  Cuba  by  the  fon^^  o( 
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Bpain,  or  s^ooner  if  posaibJe,  Proviaioii  raa«le  f*>r  !Ts>irler*€e  of  im<:h  Spanish  troop©  m 
Uir  unavoidable  rea^^rnw  t-an  not  I>e  L^mljarktMl  at  an  earlier  date.  Agreeineut  also 
iiHule  iui  ti>  \\\mi  H\nm\f*U  f  ruopH  nliall  t^rry  witli  tliein.  But  in  matter  «tf  fixeii  pn>p- 
i^Hy  irivriitnilalilt'  <lifferruii,H  lirn'tofMri*  existiiii^  Htill  routinue,  making  airreetuent 
im[>c>HHiUle.  Botli  ronuuissious  si^ns*  t<j  refir  <|iJe.Htir>u  to  their  resfjec'tive  (TOVtTm 
m<?ut«,  flatus  ijno  ante  to  l^e  pre^ervwl  l>y  Spanish  authorities  [leudtiig  liiial  decision 
in  matter.     Particakra  of  whole  stibject  of  agreemeat  by  mail. 

Wadk,  Chairman. 

CLoufi»  Seeretarif, 

ARTirLE  III.  An  irre<^onfilahle  difference  existing  t>etween  the  rommissiionere  < 
the  Guvernujent  uf  the  l^niU^l  Stnten  auil  the  eommiHsionerp  of  the  Oovemme 
of  tSpain,  respectively,  jmrties  to  tliiH  a;^reemen!,  as  to  the  dinposition  of  the  piiblj 
projierty  of  8pain  in  the  iskmtl  of  Cul)a,  aiitl  the  adjacent  Sjjanis?li  islands,  conBia 

Pitxt.  Of  artillery  in  fixeil  batteries^  and  fortiti  eat  ions,  the  tixtures  and  other  pr 
vriy  thereto  lH'lunghi^»  aa  beretuf<jrt*  inventorieib  under  the  direction  of  the  aXov 
naid  coinuiiBwionerFj  Ity  Lieut.  C'ol.  Joii4juin  Ptaiuw,  of  the  Spimi^b  army,  ami  Caj] 
J.  C-  W.  Brookf',  Unit*^l  States  Volunteers, 

Second.  i>f  the  nmchiuery  ami  fixtures  and  other  property  ami  material  of  war 
heretofore  in  difj|iule  in  tlie  "  mai'tJtrauKa/'  in  the  "  pirotecnia  milit^r,"  and  in  tfc 
*'arHen:U"  in  llabaui*,  and  of  other  military  and  naval  proj:>erty  of  a  fixe<i  charael 
in  l«irni4"k>j,  l;*»spilalH,  i[uartcrw,  anil  4itiier  huildingy;  an*l 

Third.  Oi  the  real  estate  und  puhlie  buildings  on  eaid  islamic  belongiujL^  toor  unde 
the  control  of  Spain. 

It  is  aurreeil  by  the  aforejimid  eommissionerB,  respectively,  that  in  irspect  to 
profterty  the  statu  quo  ante  whall  be  prepen'e<l  until   tlie  exiHiini?  tiifferen<*e4?'  o#j| 
rerninji  the  liinpiKnition  of  wml  jmjperly  nball  have  In^en  tinaily  settle" I  by  the  projx 
anthoriticH,  ajul  the  aforesaid  commismionerw  of  Spain  do  hereby  agree  that  the 
propt."rly  shall,  pending  audi  «ettlementj  l>e  securely  kept  and  ni»t  disposed  of  in 
nianner. 

Done  at  Habaiia,  in  duplicate,  in  English  and  Spanisli,  l»y  the  undersigne<l»  who 
have  hereunto  fet  their  bandH  and  j?eala  the  IHtb  day  <if  Novifuiber,  lfil>8. 

(See  page  117  Proceedings  of  Evacuation  Commiiiaion,  on  file  in  War  I>epartiuent%] 

KxniBiT  C. 


With  regard  to  the  return  of  the  war  material  in  Cuba  and  Porto  Rico  not  disp 
of  liy  the  evacuation  eommissions,  the  American  commiaaioners  declared  that  thei 
were  not  authorize*!  to  treat. 

With  respect  to  the  war  inaterial  in  the  Philippines,  the  American  commissioner 
stated  that  it  t^hould  be  t^overned  by  the  same  conditi^jns  a**  ^lere  agreetl  to  hy  the 
€*vacuation  r(muTdssi{»nK  in  the  Wef*t  Indies.  ~ 

The  President  of  the  Spanish  comndi^ion  and  his  eollejiguee  maintaineil  that  th 
cession  of  the  archij>eliigo  did  not  vnrry  and  could  not  carry  wilb  it  anything  exeejjl 
what  w;iy  r>f  a  fixed  nature.  They  ex^dained  the  chameler  of  the  siegt*  artillery  and 
heavy  ordnance  wliich  ttie  Americanii  elaino^l  for  themselves^  and  after  some  dii 
cushion  to  the  end  of  determining  iirecisely  what  each  commiBsion  underyto<xl  as  por 
abh^imd  tixetl  material,  it  wan  agreed  that  stands  of  colorB,  uncaptured  war  veaaels, 
i*mall  arms,  guns  of  all  r*a libers,  with  their  ear ri<xge.'<  and  accessories,  powder,  ammu- 
nition* live  Htork,  and  materials  and  supplies  of  all  kiiids  belonging  to  the  laud  and 
naval  forces  shall  remain  the  property  of  Spain;  that  pieces  of  heavy  orduan*:^?^ 
exclusive  of  Held  ariillery,  in  the  fiirtitii-ations  ^ball  remain  in  their  em  placements  for 
the  tenn  of  six  mouths,  to  \yo  reckoned  from  the  nitilication  of  the  treaty;  and  that 
the  t'niteil  Static  might,  in  the  mean tinw,  puridia.«e  such  material  from  Spain,  if  a 
satiafactory  agreement  between  the  two  Goveniraente  on  the  subject ehould  be  reached. 
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EXHTRIT   D. 

TUi*  ITtiit***!  St-itt***  will,  iifKiri  the  siiimature  of  the  pre!*ent  tre4it\%  aend  Imtk  to 
Hjiiiin,  lit  it>*  iiv^n  roKt,  the  SiwiniHli  t^oliUers<  takni  ilh  |irif*i*niTH  t»f  wsir  on  tbt'  fuiilure 
(*f  Miiiiihi  hy  the  Atiierit*ttn  fort'«*H.  The  arniH  of  the  j^oMuth  in  i|nestiou  nhall  Ij« 
reslore"!  U*  thi'iii. 

S|wiin  willt  upim  tlu*  exehanjire  ai  ihe  ratiiit'atLonM  uf  the  present  treMy,  proet'tnl  t(j 
eviu-imt^  the  Pliilippinef*,  as  well  as  the  inland  of  Gimui,  on  terms  t^imilar  to  ihi^mi 
agrt*e4l  upcm  hy  the  ronimisHionery  Mpiw>intwl  to  anunj<e  for  the  evainuition  i^f  Port*! 
Riti»ati<l  otlier  iHlaudi*  in  the  Went  !n<lie.%  lyider  tht*  pr<Jto<"ol  of  Aufrnnt  Ti,  1898, 
whirh  if"  to  roiitinne  in  foree  till  itn  provisionn  are  fomjiletely  exe<nite<l. 

The  time  within  wiiiih  the  evarnatirtn  of  tin*  Philippine  L^Umilrt  anvl  (ioani  i^hall 
lit*  eonijili'tetl  nhall  Ik*  lixt-fl  hy  the  two  tiovermiienti^.  Slumlw  of  eoloi-s,  nneajitnted 
war  vt^M8i4;»,  t^mall  tirni*',  trnna  of  all  eHlil>ers,  vvilfi  tlii'ir  enrriage«  and  iiert'^soneH, 
IKJwdiT,  iimmnnition,  live  stiM^k*  and  nml4*riaK  and  hiipiilie>«  of  all  kirnln  Ix* longing 
tit  the  land  and  naval  fortx*s  of  Spahi  hi  Un*  I'hilippint^  ami  Hnam  remain  tho  proji- 
erty  of  S|mm  Pieces?  of  heavy  ordnance,  exclusive  of  tiehl  artillery,  in  ifie  fortifica- 
tiona  and  coast  defenses  shall  remain  in  their  em[ilacementa  for  the  term  of  six 
month^»  to  be  recktme^l  fmm  the  exehangi*  of  rati  Heat  ion^i  <jf  the  treaty;  and  the 
Unitetl  States  may,  in  the  mejintime,  purrhas^*  sneh  material  from  S|jain  if  a  satis- 
factory agreement  lietween  tlie  two  ^jrovemnients  on  the  snhieet  nhall  l*e  rt*achei1. 


Tho  S<*(Tct4irT  of  War  appro vod  of  the  view  oxpressod  in  said 
ropoi't,  that  tlu^  i>i*n»os('d  in!|^otiations  would  nut.  bo  within  thv  jurisdic- 
tiuri  of  tlio  War  I  apartment.  He  further  approved  of  the  sug*(e.stioii 
that  the  State  Departuient  he  iH^cjuested  to  (*all  iip*>n  the  (Fovernment 
of  Spaiti  for  an  iteiuized  .statement  of  the  ptx)i)erty  elaitned.  The  State 
Department  was  so  advised,  and  subsetjueiUly  n?t*eived  the  desired 
statement  from  Simtn  and  tiunsmitted  it  tt)  the  War  I>**parttnent. 
Thereup<>n  the  statement  w^as  foi^warded  to  the  military  tmtfiorities  of 
the  rnit4Hl  States  in  Cuba  and  Porto  Kieo  for  rcporL  The  reports 
beintif  reeeivetl  were  tninsniitted  to  the  State  De[>arttnent,  whei-efn 
the  ne*(otiations  with  S|)iijn  are  now  pending*  {Si*e  tiles  in  <diif:e  of 
Adjuttint'Cienoral,  U,  S,  A,,  War  Departuient.) 


TEE   CONOESSrOH   TO   CANALIZE   THE   HATABEEO  EIVER  FROM 
THE  CRISTINA  BRIDGE  TO  THE  BAY  OF  ATAEES, 

[SubJiiiUi-ii  Aiij{UNt28,  Itm,    Ciute  No,  77t«  DUtKlon  ot  hiHiilHr  AfTftJi^.  War  L»epiirUnenlJ 

8YN0I^IS. 

L  The  i'oneeHPion  to  ♦•^inali/.e  the  MaLU4ler«>  River  from  the  CriMina  Bridie  to  the 
bay  of  Httbana  at  the  Ataiie^  Cove»  gnmtt^l  by  orrler  of  Cai>tain-(Teneml  Blanco, 
dati*(l  Hep>t<?mtK^r  2H,  1898^  bi  Me-Si4r8.  Mannal  Gonie/.  de  Aranjn  and  Felipe  Pelaejc 
de  Aniigo,  ia  prima  fnrif  a  luwhil  and  exiHtinjLj  coneeSHion,  runfernn^  ri^lita, 
privile>^^H,  and  Iwnetil.-*  an  tlierein  w^t  fortii. 

2.  The  llalMina  Canal  Comimny  aiJi^earH  to  Im?  tin*  pre^sent  owner  of  wiid  i*«)iir««!ioii, 
and  an  such  is  ftruttit  /rrr^r  entith^l  t*i  i^xrrei!*»»  tint  nt^hi^  ami  enjoy  ibe  privilege]* 
and  beiieilt^  tlreretiy  i'n*at*"d. 
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3.  Said  recognition  of  said  concession  as  prima  facie  lawful  and  existing  eball  not  be 

construed  as  conclusive  as  to  the  lawful  character  of  said  concession  nor  as  to 
the  fact  of  itj?  legal  existence.  Nor  shall  such  recognition  prejudice  the  rights  of 
any  jwrson,  public  or  private,  which  are  in  any  way  injuriously  affected  by  said 
concession  or  by  the  exercise  of  privileges  or  powers  claimed  under  said  con- 
cession. 

4.  The  courts  of  Cuba  are  not  bound  in  any  way  by  such  recognition  of  said  conces- 

sion as  prima  Jack  lawful  and  existing,  but  shall  in  all  cases  wherein  the  court 
has  jurisdiction  consider  (juestions  relating  to  said  concession  withoat  reference 
to  said  recognition. 

5.  The  exercise  of  the  rights  claimed  under  said  concession  shall  be  subject  to  the 

direction  and  control  of  the  provisional  government  in  all  matters  relating  to  the 
public  health  and  welfare,  or  other  necessity  requinng  the  exercise  of  the  police 
power  of  the  State. 

The  Matadero  River  runs  through  a  portion  of  the  municipality  of 
Habana.    The  cove  of  Atares  is  a  portion  of  Habana  Harbor. 

On  August  31,  1896,  Messrs.  Felipe  Pelaez  de  Amigo  and  Manuel 
Gomez  de  Aranjo  applied  to  the  Spanish  captain-general,  the  governor 
of  the  island  of  Cuba,  for  a  concession  authorizing  them  to  construct 
a  canal  in  said  river  from  the  place  where  the  Cristina  bridge  crosses 
said  stream  to  the  bay  of  Atares,  and  also  to  authorize  the  use  by  them 
of  the  lands  owned  by  the  Crown  of  Spain  along  the  proposed  route  of 
the  canal  for  the  purposes  of  said  CAnal  and  on  which  to  erect  build- 
ings, wharves,  and  other  structures.  The  application  proceeded  on 
its  way  through  the  various  official  channels,  was  the  subject  of  many 
reports,  and  finally,  on  September  28,  181KS,  (jovernor-General  Blanco, 
b}'  a  decree  issued  by  him  a.s  governor-general  of  the  island,  authorized 
Messrs.  Pelaez  and  Gomez  de  Aranjo  to  construct  said  canal,  and  granted 
them  the  use  of  the  public  land  ne(;essary  for  the  enteiprise  within  a 
zone  of  20  meters  on  each  side  of  the  canal,  under  certain  conditions 
set  forth  in  the  decree  of  concession. 

This  concession  has  been  purchased  by  the  Habana  Canal  Company, 
a  corporation,  which  now  desires  to  exercise  the  rights  therein  pix>- 
vided,  and  makes  application  to  the  provisional  government  in  charge 
of  civil  affairs  in  Cuba  for  permission  so  to  do.  The  governor  of  the 
island,  Major-Genenil  Brooke,  forwards  the  matter  to  this  Department 
for  determination. 

At  the  threshold  of  this  investigation  there  is  met  the  repoiii  of 
Brigadier-General  Ludlow,  the  governor  of  the  province  of  Habana, 
as  follows  (see  letter  dated  June  17,  1899): 

It  will  l)e  noted  that  the  proposeil  work  affects  what  is  recognized  as  the  most  dan- 
gerous locality  in  the  harbor,  involving  iw  it  does  the  disturbance  of  a  mass  of  piitres- 
cible  material  which  has  accnnmlate<i  in  the  Matadero  Creek  and  the  head  of  the  bay 
during  a  century  or  more.  The  handling  of  this  material  and  its  difljxwition  are 
matters  having  serious  relation  to  the  (juestion  of  tlu»  public  health,  and  what  might 
l)e  deeme<l  almost  excessive  precautions  are  essential  unless  grave  peril  is  to  be 
incurreil.     In  addition  to  tliis,  the  work  provides  for  the  filling  in  of  the  low  lands 
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adjat-ent  to  the  channel,  mxd  thiji  work  likewiee,  iinlees  conchirterl  with  a  full  recog*! 
oitjnii  tti  tht'  n'**|>tviiHibility  fi*r  tia*  results  that  m^y  enmif ,  i»  iittuii<knl  with  tlie  danV 
ger  of  creating  an  iinmaliate  and  iK)e8ibly  continuing  ^uroe  of  infection, 

Tht'  trovi^rnt^r  of  the  inland,  Major-Genei*al  Brooke,  indorscH  Briga- 
di^M^-GiMioi-jil  LiuUow's  report,  an  follows: 

Particular  iUtrritimi  i.  invitcHl  to  tlie  remarks  of  General  Ludlow  rcgardinj^  the 
danger  wIihU  will  attend  this  work.  I  am  eatiaflt^i  hie atatementa  arti rorrect  (See 
iud»rH*'oit'nt  Junr  24,  189^*. ) 

Mr,  Attornev-(Tenenil  (Tri^gs,  iti  a  letter  to  this  Dopartnifritof  date 

July  UK  1>>*^'K  ilisnisses  the  rlaim  of  Mit^liael  i.  Dady  &  Co.,  thiit  sjiid 
cojiipiay  hti.s  an  existincr  contract  with  the  I'ity  of  Hahana  to  iH>iistnic*t 
a  jsy.stetii  of  wewern  and  pave  the  streets  for  stild  eity,  aud  also  tlie 
(loniancl  matle  Ijy  said  eorporatifni  to  Im?  alhm'ed  to  proeced  with  the 
|x*rfoniiam'e  of  said  rout  met,  whirh  ptTmi^^ion  had  been  refused  l*y 
Hri|farliei"-(Teiierttl  Ludlow,  the  governor  of  the  proviri(*e,  and  the 
refustl  sustained  by  tfie  f^mvernor  of  the  island,  jVIajV^r-General  Brooke^ 
In  8aid  letter  thn  Attorney -General  .sjiys:      (iii'  Op.,  521K) 

The  pracitii-al  r|u*>Mti'>ii  for  tlu-  nnlitary  authoritiefl  in  Haljcina  Ik  whfth*^r  it  in  iidvis* 
able,  as  a  public  matter,  and  having  in  iiiin*!  snlely  the  pijl>lir  intere^^t.^.  to  |M»rmil  a 
i*ontract  *  *  *  which  in  vol  vc'-*s  the  tvarini;  *vi' «^^*l '^'^l"''^'^'^'''^'  "f  Ih*?  i<!reet»*  of 
the  city  iJi  a  manner  which  nmy  >,m»atly  endan»^i*r  the  puhlie  health,  h>  Iw  carne<l  on 
at  ttke  pn-scnt  time.  H  the  auth^tritien  were  eoiivinei^il  that  Miehael  J.  Da»iy  *&  (>>, 
haii  a  vt^ti**!  right  or  a  complete  contract,  it  would  1h*  within  their  lawhd  province 
to  sn.spend  its  execution^  if  they  thought  thn  imblie  h*»alth  fir  other  tnter»>t:^  ri3<etired. 

In  the  .same  way  the  rights  of  the  parties  ehiiiiiing  under  this  eon- 
cession,  whatever  they  may  b**,  are  .siisjiended,  if  the  exercise  of  said 
rights  endanger  the  piddie  lu^altb.  The  Hal>ana  Canal  Company  recog- 
nizes tlii.s  limitatinji  and  profes.ses  etjtire  willingiM_^ss  to  j>i^rform  the 
work  at  a  time  and  in  a  manner  to  meet  the  approval  of  the  (ioveru- 
mejit  authurities. 

The  eaiial  company  desires  that  a  determimiticni  1m^  had  at  the  present 
time  upon  its  a])pliration  for  r<H*ogtution  of  the  con^^eHsion  and  rights 
claimed  thereunder  by  the  company.  The  company  dfli^ires  to  1k» 
advis(»d  as  to  its  situation,  that  further  exiK^nditure  may  la^  avoided  if 
recognition  is  refused,  or  that  the  Tn>eessary  provisions  be  made  to  per- 
form tlie  work  in  the  winter  season,  or  as  soon  as  the  permission  of  the 
proper  authorities  can  W  si*eured. 

It  seeniH  to  l>e  conceded  that  the  work  for  which  this  concession  pro- 
vides will,  when  ac^-omplished,  be  of  great  value  to  the  public,  both 
in  business  and  studtation.  Keganling  the  Matiidero  Creek,  Maj(*r- 
Genenil  Brooke  says  in  his  indorstnnent  on  lingadier-General  Ludlow'^s 
letter: 

I  *  *  *  believe  a  large  proportion  of  the  unsanitary  condition  of  the  harlMir 
18  due  to  the  fwilkUed  deiM>sit«  emptied  into  it  from  thia  stream,  into  which  tlie  i>ffat 
from  the  slniiphtorlTouse  hm  been  thrown  for  many  years.  TMfl  has  t)eeii  stopped, 
aad  dredging  iii  now  in  prugriMi^ 
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Thf^  ( aniil  eoiiiptttiy  vhmn  that  by  c-onfining  the  wat^T  of  thf%  creek 
witliia  the  bariLs  of  a  t*aiml  the  force  of  the  ciHTent  will  bo  increased^ 
th<*  filth  of  years  scoured  out  the  charjiiel,  the  deiji».sit  of  filth  at  the 
oiotith  of  the  stream  lessened  if  not  reiiiov^ed,  and  the  fonimtioii  of  such 
deposits  here4ifter  prevented.  The  stream  will  then  dmiii  the  swamps 
adjaeeiit  thereto,  and  the  '' tilling  up"  of  the  lowland  will  aUo  be  of 
great  Jidvaiitage. 

If  the  t^aal  i^orapany  are  allowed  to  do  this  work  under  said  conces- 
sion, it  ^vill  be  without  expense  to  the  Govenniient.  The  eonifXMisation 
to  hv  reeeived  by  tlie  coiupany  is  the  riglit  to  u^e  certain  land.s,  now 
of  such  character  and  condition  a.s  to  l>o  of  little  if  any  u^. 

The  decree  eofifirming  the  grant  not  being  signed  and  pi'oumIgat€ 
at  the  time  the  agreement  evidenced  by  the  prottx-ol  of  August 
1S98,  was  entjerod  into,  could  m>\d  grant  be  fierfected  thereafter  by 
action  of  the  Spanish  Crown  or  its  officers'! 

In  Harcourt  /^  Gail  lard  (12  Wheat.,  528)  the  court  say: 

War  is  a  suit  prosecute^il  by  the  Bword,  and  rhtrf  thf  ffiwd'nm  Ut  be  drridrd  h  one  of 
oriffhittf  t'him  t**  ferritoriff  fimuts  of  soil  lumXe  ftugraiUf  bdto  by  the  parly  that  faiLi  < 
only  ilerive  validity  from  timty  stipulations. 

This  case  is  cited  to  direct  attention  to  the  rule  where  war  U  waged 
to  decide  a  cun trovers}' between  conflicting  claims  to  the  same  terri- 
tory* Where  the  title  of  the  sovereign  in  iwssessiiMi  is  adniitted,  and 
the  war  is  waged  to  compel  hioi  to  cede  his  title  or  relinquish  it^  the 
rule  is  different,  and  such  sovereign  may  convey  his  property  during 
the  war  so  long  as  he  prevents  his  adversary  from  securing  possessic 
thereof,  and  the  conveyance  is  made  in  good  faith  and  not  for  the  pi 
]5ose  of  preventing  his  adversar\^  from  securing  said  pn>perty.  (Haf 
leek's  Int.  Law,  3d  ed.,  vol,  2,  chap.  33,  sees.  23,  24,  25.) 

That  the  United  States  considered  the  title  to  public  property 
Cuba  to  be  in  the  Crown  of  Spain  is  shown  by  the  prov^iiiions  of 
treaty  of  peace  (Paris,  181*8),  as  follows: 

Art.  8.     ♦    »    *    Spain  relinq in gh*^  in  Cuba    *    *    *    all  the*  hnildings    *     ♦ 
an* I  other  innnovable  prnj>erty  whtrh,  in  conformity  with  law^  Jjelonjj:  t<i  the  public 
domam,  and  as  Huch  l>elonjy  to  tho  t^owu  of  Spain. 

The  United  States  dealt  with  Spain,  in  nej^otiating  the  late  treaty 
of  peaee,  as  a  proprietor,  not  a  pretender,  and  required  Spain  to  reli 
quish  a  title,  and  n<Tt  simply  a  chiim  of  title.     If  Spain  were  [kjsscs 
of  title  to  relinquish  in  Deceniber,  1898,  it  possessed  sneh  title  pri 
thereto  and  might  tmnsfer  tht^  same  if  acting  in  good  faith. 

As  to  individual  rights,  a  ti'eaty  is  considered  as  dated  at  it8  ratific 
tion.  (Haver  i\  Yaker,  *^  WalL,  32;  United  States  t\  Arredondo,  6  Pet 
748,  749;  United  St4ites  n,  Sibbald,  10  Pet.,  313,  325.) 

Did  the  Crown  of  Spain  eoniplete  the  grant  of  the  eon  cession  elaimc 
herein  prior  to  the  reliuquishmeDt  of  property  rights  to  the  public 
domain  in  Cubat 
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Till*  lM*iK^tiriiiries  under  the  ooni-eHsioii  claim  ii  complote  franchise. 
There  is  on  tile  with  the  piip?rs  herein  ii  written  opinion  by  4 nun  F. 
OTarrilU  the  city  attorney  of  Hahana,  holdhi^  that  the  dceree  of  the 
governor-general  trrantin*,^  the  concession  is  null  un<l  void, 

Tlie  t|uestion8  presented  are  questionH  of  law.  'Hiey  relate  to  rights 
of  property,  Iwth  renl  and  jjei-Honal.  Their  detennirmtion  Is  pro|>erly 
a  mutter  for  the  eourts  and  not  for  this  Oepartininit.  The  courts  of 
Cuba  are  open  and  resorted  to  for  the  purixjse  of  adjndicatiTig  legal 
questions*  Those  courts  are  familiar  with  the  Si>anish  lawn,  decrees, 
customs^  and  traditions  under  which  the  concession  wjls  applied  for 
atul  by  which  the  tjnestion  of  the  legitlity  of  the  grant  nnist  l)e  deter- 
mined. Eventually  the  rights  claimed  nndcrthe  grant  involved  herein 
must  meet  the  t(\'<ts  of  the  courts  of  t'uba  ndieved  c*f  thi*  presence  of 
tlie  provisional  government  now  existing  in  the  islaruL  Why  not  refer 
them  Ui  thv  courts  at  this  timei 

The  c(Hirt.s  of  Cuba  are  wilhnnt  jnriMliction  to  pass  upon  the  abstniet 
question  of  the  validity  of  this  concession  upon  the  same  being  pre- 
f^ented  to  thom  independent  of  an  actual  ea.se  j>ending.  But  said  courts 
havt*  jurisdiction  to  j)ass  upon  actual  eontrovcrsies  involving  the  ques- 
tion under  consideration. 

If  the  exereisc  of  rights  claimed  under  this  eoneession  interfer€i8 
witli  rights  claimed  hy  the  city  of  lialiana  oi'  thi'  owners  of  the  i>rop- 
crty  adjaeent  to  the  stream  to  be  canalized,  then  an  action  can  Ik*  insti- 
tuted in  the  courts  and  the  entire  matter  adjudicated. 

As  to  gmnts  of  hind  hy  the  previous  sovei'eign  in  territory  acrpiired 
by  the  United  States,  ami  the  faith  and  credence  to  In}  given  thsni,  the 
United  Statics  Supreme  Court  say: 

The  law  ert?«uni«?a  the  exiHtence  m  the  pmvinces  (of  Spain)  of  an  ofllcer  authorized 
to  make  valir!  jjrantH.     (Miti  liel  et  al*  r.  IJriite<l  8tateg,  9  Pet,,  lib,  TH^l) 

The  ac'tfl  of  putjlic  ofliccrH  in  <1iHjK)sing  «»f  piibhr  landi^,  by  eolor  or  cJaiiu  of  puhlU; 
authority,  are  evklence  thereof  until  the  eoiitniry  appearM  by  the  showing  of  ihfms 
whoopfvnse  the  title  set  up  iirnler  it  ami  deny  the  |Miwer  hy  which  it  is  profeewMi  to 
lie^rnmteii*  Wittiout  the  reeo^uition  of  thit^  [>riut'ip!e  there  would  l>e  nit  .stifety  in 
title  pajiern,  and  no  t4ei'urity  for  the  enjoy  meat  of  [»ro|rtirty  under  thern.  It  ih  tnio 
that  II  jfrant  made  without  anthority  w  void  under  all  ^;overnment«,  Imt  in  all  the 
ipieHtion  ii4,  on  whom  the  law  thmwH  the  hnnlen  iA  [jrt>oi  of  il,s  t^xintence  or  nonex- 
iatence.  A  uratal  \fi  voifl  unle><H  the  ^nuitor  Uin*  the  |>ower  to  make  it,  hnt  it  in  not 
void  liec*au»e  the  ^^ranlee  does?  not  prtive  or  pruduc/e  it.  ( Unitect  Stiile«  i\  Arredoado, 
HlVL,(i91,  728.) 

We  have  frtH|uently  deeidc*rl  that  the  public  act*' of  public  oJfleers,  purporting?  to 
he  exereif^nl  in  an  otticial  eapaeity  and  by  public  authority,  t<iiall  not  lie  pre,sunied 
to  l)e  UHnrj»e<l,  but  that  a  lejfitimate  authority  had  l»een  previously  j^riven  or  ^ul»t*e- 
<piently  rattlied.  To  iMto|>t  a  eonlrary  rule  would  h^ad  to  inlinite  (^mfuHion  and 
uncertainty  of  titlei*,  'TYw  pre«^nmplir»n  ariHinjj  fmm  the  arrant  itndf  make«  It  prhnfi 
/wiV  evitlenw  of  the  power  of  the  rdfuM^r  luakini;  it»  and  thrown  the  bunlen  oi  pr<Mjt 
on  the  fiarty  denying  it*     (United  States  t*,  Pemltii,  H)  How.,  343,  347.) 

This  rule  or  its  appl(<'ation  by  the  I'tnirts  may  ^)e  niodifipil  hy  lefjis* 
lutive  enaetiueat,  and  has  been  changed  as  U)  our  Court  of  Private 
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Land  Claims.  (Act  App.  March  3,  1891,  Stat.  L.,  vol.  26,  p.  854; 
Hayes  v.  United  States,  170  U.  S.,  637,  647;  Ely's  Adm'r  v.  United 
States,  171  U.  S.,  220,  223-224.) 

I  am  of  the  opinion  that  the  proper  rule  for  the  provisional  govern- 
ment of  Cul)a  to  adopt,  is  that  announced  by  the  Supreme  Court  of  the 
United  States  as  the  one  to  be  followed  in  the  absence  of  a  statute. 

The  United  States  Congress  placed  restraint  upon  the  provisional 
government  now  in  charge  of  civil  affairs  in  Cuba  by  the  following 
enactment: 

That  no  property,  franchises,  or  concessions  of  any  kind  whatever  shall  be  granted 
by  the  Unite<l  States,  or  by  any  military  or  other  authority  whatever,  in  the  island 
of  Cuba  during  the  occupation  thereof  by  the  Unite<l  States. 

The  treaty  of  peace  with  Spain  (Paris,  December  10, 1898)  provides 
that,  as  to  Cuba — 

The  Unite<l  States  will,  so  lonj?  as  such  occupation  shall  last,  assume  and  dischaiige 
the  obligations  that  may,  under  international  law,  result  from  the  fact  of  its  oocapar 
tion,  for  the  i)rotection  of  life  and  property.     (Art  1.) 

And  also  to  see — 

That  the  relinquishment  *  *  *  can  not,  in  any  respect,  impair  the  property 
or  rights  which,  by  law,  belong  to  *  *  *  associations  *  *  *  or  private  indi- 
viduals.    (Art.  8.) 

Obviously  the  wise  course  is  to  proceed  through  the  courts,  and 
allow  them  to  pass  upon  the  claims  of  rights  and  privileges  whenever 
it  is  possible.  To  do  this  it  is  necessary  to  afford  recognition  in  the 
sense  of  permitting  the  exercise  of  rights  which  prima  facie  appear 
to  be  existing. 

The  proceedings  upon  which  this  concession  is  based  were  instituted 
August  31,  1896.  Notice  of  the  application  was  duly  published  in  the 
Official  Bulletin.  Thereafter  the  project  pursued  the  course  prescribed 
by  law  and  was  submitted  to  and  received  the  approval  of  the  pro- 
vincial and  superior  boards  of  public  works,  the  local  provincial  and 
superioi'  board  of  health,  the  board  of  harbor  improvements,  the 
chamber  of  commerce,  the  superior  navy  and  harboi  masters'  coun- 
cil, the  militar}^  engineer  corps,  the  cit}^  corporation  civil  government 
with  provincial  consulting  l)oard,  the  gcncnil  staff  of  the  military 
government,  and  the  c^ibinet  of  the  insular  government. 

On  September  16, 181)7,  the  chief  engineer  of  the  province  submitted 
his  report,  incorporating  therein  an  account  of  the  proceedings,  includ- 
ing the  favorable  reports  above-mentioned,  and  advised  the  granting 
of  the  concession  upon  terms  contained  in  his  rei}ort. 

On  October  1,  181)7,  the  governor  of  the  province  of  Habana  certi- 
fied to  the  captam-general  of  the  island  that  all  necessary  steps  had 
been  taken  and  the  requirements  of  the  law  fulfilled.  Thei*eafter 
remained  but  the  signing  of  the  final  order  ])y  the  captain-general. 
The  final  order  was  signed  September  28,  1898,  and  published  in  the 
Official  Gazette  October  23,  1898. 
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In  refororici^  to  the  viil idi ty  of  a  Spanish  trf*ir*t.  of  luod  in  Flin'klii, 
oui'  Siiiimiio  tVmrt  siiy: 

It  was  done  iils^o  on  Ihe  ilelibemte  advin*  of  an  offifrr  reHponj*ibU»  t»i  tlu' Crown, 
wl  I  it'll  makes  tlie  nresunij4inii  very  i^lmrij:,  if  not  irrewL^tihle,  that  ewrvtliin^r  |irt'- 
ft^/iiii^  it  lm«l  In^n  lawfully  aiiil  nii;litfally  dune.  (Mitchel  r.  I'nih^l  StaU'H,  1»  IVI.^ 
711,742.) 

UndiT  thi*  provisionul  j^nverrniiBnt  maintained  in  the  island  l^y  tho 
I'liited  Stute.s  the  prciceedini»'s  in  tliis  nuitter  have  heen  as  follows: 
The  present  secretary  of  puhliL' works  di  reeled  the  eon  cession  mi  ires  to 
make  the  do|>osit  required  hy  Artitde  VI  of  tin*  eonrossion.  whit-h 
direetiori  hits  heen  eoinphed  with  and  the  dejK^^tit  made  with  tin-  |*res- 
eiit  secretary  of  the  tre^isury  of  the  iskmd  and  a  receipt  ^iv(*n  tlierefor. 
Thereupon  llie  scfn^tary  nf  piihlit*  wc*rks  ordi^red  the  rhief  of  mi^d- 
iieejs  Ui  n\stake  and  hiy  out  the  iines  of  the  canal,  wliii  h  was  thine> 
and  Ids  rc^Kirt  tliereon  sulmiitted  to  the  secretary  of  piddic  Wiirk>,  hy 
whom  it  was  approved  aiul  ordered  Kli*d.  Thcn'n|Kjn  tlie  rompany 
coiimicnrrd  wtjrk  upon  tlie  projM>spd  improvement. 

The  l"nit**d  States  Supreme  Court  nay: 

It  Lh  tInnlitlt'HM  tnit*  llial  a  t-liaD^rt*  <>f  s<*vrrri^rnty  itii[»lif\«  a  n>V(K"ation  mI  tho 
authorily  vi^nttnl  hy  Ihi*  j>rior  wtverci^ii  in  Intuil  oirifvrH  t<Mlif<|»>f^'of  tlic  pnhlir  lainU. 
Antl  yet  wa  think  that  mlc  is  not  cnntniilijj^  in  linn  vnnt%  fnr  the  new  f^overeigu 
made  an  or*k*r  I'nntinninj:  the  fantiionn  of  tin?  I'mhI  i»lli«'er>i,  and  one  of  ihow*  Im-al 
(iflii^er»  awikin^f  a  ^mJe  in  aeetmlunee  witK  the  pro\  it*ion»  of  tho  priur  lawn  caiwHKi  ttie 
money  reivived  tlierefnun  to  W  fjaiVl  into  the  tn-artiiry  r»f  the  new  nnven^ii^ru  anil 
tJiiit  i^overei^n  never  retnrned  the  (tii*ney  thiiH  n'reiviHi  tit»r  i'luil1enj^i*il  llie  validity 
of  the  Hjile  thii!4  niiwii*,  Tlii>'  ^  not  u  ea^'  in  wliirh  the  loeat  otliii-r?!  attemptiil  t/i 
ilispofse  of  jHihlii-  lands  in  f^atisfaetion  of  ohli^ations  en^ated  by  tlie  fornier  hoverel^, 
hnt  oi>e  in  which  a  f^ale  waj^  inatle  for  money,  and  thai  money  ]»4i«.«ed  into  the  tr«a»- 
nry  of  the  new  Hoverei|j;ii. 

It  wouhl  Heem  not  unvvarrHnte<l  and  iinrea-^oiiahle  to  nder  to  the  familiar  rnle  that 
when*  an  a^'etit,  even  witlioijl  exjire**  anlhiirity,  iimkt^  a  nale  of  the  pro(>erty  id  his 
prineijial,  aiifi  tin*  hitter  witli  fall  kaowleil^fe  reeeivcfl  the  inniiey  (jaid  on  aeeount 
tlieriHif^  his  retention  of  the  pnrehase  (triee  is*  wjaivalent  to  a  ratitiealion  of  the  Hale. 
We  dn  ni>t  mean,  however,  to  nlate  thiH  at*  a  ^eneml  [)ro|«oHitinn  eontrollin^  all 
nniaH'ii»aland  tfovermnenlal  tniiisju-tiunK,  hut  a'^ordy  otie<»f  I  he  eiTeumHtanr****  tending 
to  j^tren^thed  the  ei*nrlnsion  that  ihest*  art.s  of  the  inteiidant  were  not  mere  nHiirfia- 
tiniiH  c»f  anthority,  hnt  were  in  the  dij^c-har^e  r>f  duties  and  the  exereine  of  jiowern 
coneede<l  to  iielon^?  to  hi.<  othee,      (Ely's  AdiiiH.  r.  t'nited  State,-,  1 71  U.  8,,  2lU,  232.) 

It  therefore  seems  pruper  for  this  Dcpiu'tment  to  instruct  the  gov- 
ernor of  the  island  of  Cilltti— 

1.  That  tlie  ci>r»cessitm  to  caiailiz**  the  Matad^'ro  River  from  tho 
Cristitai  Brid*^e'tc»  the  hay  of  Ilahana,  at  the  Atare.s  0»ve,  ^'ranted 
by  order  of  l'aptain-(feneral  Blarjco  dated  September  28,  1S*»H,  to 
Messrs.  Manuel  (lotuez  de  Aran  jo  and  Felipe  Pelaez  de  Ami^^(»,  is 
jffumu  facif  a  hiwful  and  existing  eonceiiijion  cunferriiig  rights,  jirivi- 
lege.s,  and  benefits  as  therein  set  forth, 
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2,  That  the  llalxtim   Caoal   Compsiny  apfK*ars  to  he  the  present 
(»wiier  i»f  siiid  I'nnression,  and  as  surh  i^  jfriutt/  fficu:  ovitii]i*d  to  exer 
cisn  the  rights  and  enjoy  the  privileges  and  ^)enetits  thereby  created. 

H.  That  said  reeo<rTiitiori  of  said  i;()ne*»ssif*n  a^  jfrltna  faeic  lawful 
am!  existing  shall  nut  be  eoiistnied  its  ctHiehisive  a.s  to  the  lawful 
rharacter  of  .said  concession,  nor  as  to  the  fact  of  itn  letjfal  cxist(»nce; 
nor  shall  sneh  recojjfniHon  prejudice  the  ritrhts  of  any  person*  public 
or  private,  whieh  are  in  any  way  injuriously  iLUV'ftecl  tiy  said  eances' 
sion  or  by  the  exercise  of  privileges  or  powers  claimed  under  sai 
concession- 

4.  The  courts  of  Cuba  are  tiot  iKKuid  in  any  way  by  sneb  recogfui- 
tinn  of  said  concession  hh  prufntfaeie  lawful  and  existing,  Imt  .Nhull  in 
all  rases  wherein  the  court  has  jurisdiction  consider  questions  relating 
to  said  coticession  without  reference  t**  said  recoti^nttion, 

5.  The  exercise  of  the  rights  claimed  uinh-^r  said  conce^s^ion  .shall  be 
subject  to  the  direction  and  rtnitrol  of  the  provisional  goverumout  in 
all  matters  relating  U\  the  pnldic  health  an<l  welfare  or  other  oece^a*iit 
requiring  the  exercise  of  the  police  p<3wer  of  the  state. 
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The  Secretary  of  War  ai)})rove<l  the  views  expressed  in  tlie    fcire- 
ji^oin^   rcp<u"t,  and  thereupon   the   military   governor   of   Cuba    wa 
advised  a^j  follows: 

Wv^R  Oepaktmbkt, 

WitvhiuAjton^  Otioher  5,  ISf^D^ 

Str:  I  [iHvt/  \\\v  honor  to  at'knowledji^  a  (ommuniratifiri  from  yon  iif  ilati?  June  14 
!H9^t,  liy  vvliic'h  ytrij  forwuTil**«l  lo  thin  <it1ive  t'o]*y  of  tlie  t'ohit^^ision  j^ratitoil  to  Mi»ssrs." 
Peku'K  i*ii<HTOtiirx  hy  tlip  8f»HiiiHli  p>vi^rnnr-|?i'ncnil  on  Se[>t<*iiil>t*r  2rt,  1H*KH^  author- 
izing? llieni  to  t'onr^tnirt  ti  caiiRl  in  tKr  MfUinlrri*  liiver  from  CrisHna  Hrirlj^**  ti» 
the  i^y  i\i  Atan^j  iirnl  which  conceKsion  hiL8  l>tH^n  ii«x|uin^l  hy  ttje  llatntna  V^au 
Cwitnpany. 

Til**  S4^'rfttiry  <if  War  tia?*  appruvcd  tlie  fin<tintiH  nmdc  tjy  the  law  offii'tjr  of 
l)ivi^»ion  of  Ciistonw  and  Insular  Affairn  in  wgaril  tu  «aiU  l"ranL*lUfH%  as  follows: 

L  That  till.*  coiireHsion  to  canal iz4>  the  Matailem  River  from  thi*  CriKtina  Bridji 
to  the  Hay  i*f  llahima  at  the  Ataren  Ojve,  granted  by  order  of  Captain-C  letier 
lilanot,  dated  Scplmilwr  2H,  ISltH.  to  Me>wrH.  Manuel  Uomt*z  de  Aranjo  ami  Frlir 
iVdiie/  lie  Aiiii^yo,  is  primn  facie  a  lawful  and  exiatinj^  eoneemon  confernti^  rij^ht 
pnvilei^'^.  and  henctit;^  ils  therdn  j^et  ftirtli. 

2.  Tliat  the  Hiiliana  Canal  Oompuny  appears  to  Ik?  the  present  owner  of  sai«l  tx: 
res-Mion,  and  its  nurli  is  pvbmi  j'mU  en  tit  let  I  to  exercise  the  righta  and  enjoy 
jirivrlejrtM  and  Ijeiietit,-^  thereby  ereattnL 

'A.  That  8aid  ri*co^mition  of  t^nch  eoncesflion  na  prima  fncie  }a.^'hi]  and  exiatiiigf  rHa 
nnt  \m}  eonntrued  an  e^mrhisive  as  to  the  lawful  character  of  said  concess^ioii  uor  as  1 
the  fact  of  itH  legal  existence.     Nor  nhall  nnch  reco|rnition  prejudice  the  rijjhts  of  i 
perHikU,  puhhc  or  private,  which  are  in  any  way  injuriotiHly  affectinl   by  »aid  coU 
{jeHJiion  or  hy  the  exerciw  of  privileges  or  powers  claimed  imdcr  said  roiiiiF^iaBion, 

4.  The  courts  *if  Cnlia  arc  not  iMHind  in  any  way   by  nneh  recognition  of  said  con- 
eewioti  ai?//Wi;iM/rfvV  hiwfnl  and  exis^ting,   but  j^halb  in   all  east^-s  wherein  the  ii>i] 
haK  jiiri^Mlietion,  coaFider  qut^tiont*  relating  to  j^aid  roncttiJsioii  without  rvfeixjnce 
said  recuguition. 
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5,  The  exercise  of  ritrhii^  rlaimoil  under  «iid  ronceflsion  Miall  l*p  fmbjini  to  the 
diriHiirni  »w\  roiiln»l  uf  tlie  iprnvis^ioniil  ^oveniment  in  :ill  iimiU'rH  relatinjj  U>  the 
piihlic*  heiiUli  and  welfHre  or  other  neeett.Hity  riH|uiriii^'  rht*  L'xen  i^if  i»f  thv  |K»lii'i» 
power  of  tlie  Ftate. 

I  also  iridtM^e  a  copy  of  the  opiiiion  rendt^rLil  hy  Jiids^e  Miiifonn,  to  whit-h  your 
ttttention  i«  invittHl. 

Very  rt^jieftfully,  G.  IX  MictKLHioNN* 

Art.  in  if  tSeiTttary  of  War, 
Maj.  Geti.  John:  H.  Bwookb, 


W  THE  MATTER  OF  THE  SPAmsH  CONCESSION  TO  CANAIIZE 
THE  MATADEEO  EIVEE  FROM  THE  CRISTINA  BRIDGE  TO  THB 
BAY  OF  ATARES. 

[Stiljmltl*.-*!  May  3,  190L    Vi\»v  Xo.  771,  Division  of  IusuIat  AfTiilrji,  Uhf  lur^irtiiit^ntj 

Sir:  I  have  the  honor  to  acknowU'df^e  iiml  roniidy  with  your  request 
for  a  re[XH"t  on  the  qiiestionH  involved  m  the  ufMive-entithMl  matter 
uiHHi  a  second  eonHideration  thereof  hy  the  Seeretnrv  c»f  War. 

Upon  the  face  of  the  papers  \\m\  prcM-eedinj^s  involved  in  the  grnnt 
of  the  etnieessinn  hv  the  Spun  is  li  autltotnties,  it  a])pears  thiit  the  ^rant 
iH  a  eonipleted  t»iu\  duly  and  iTt^idaily  issin*d. 

The  proi^eeding.s  by  which  thi^  coneessioti  was  secured  were  initiated 
Aui^aist  81,  IHIHJ,  and  on  Septeniher  2S,  IS'KS,  the  dectve  jrrunth)^'  the 
concession  Wiis  si^^iied  hy'tljc  Spanish  ^rovernor-^nnn^rj  of  the  island. 
In  addition  a  showing  in  made  that  at  the  time  of  the  evacuation  of 
Hahana  hy  the  Spanish  forces,  the  eontrssiontnure  was  in  ptjsscssion  of 
property  and  ex**rcisirij^  rights  under  the  roiicessiiju.  The  military 
o('eu|iation  tif  Hahana  hy  the  forces  of  the  United  Stiites  being  estab- 
llslu'd,  tlic  comH^ssionnaire  undertook  to  t^ontiuoe  the  exercise  of  the 
rights  apparently  gianttHl  by  the  roucessiori,  whereupon  the  military 
government  prohibited  HUeh  exercise.  This  action  resulted  from 
attentioti  being  called  to  thi^  faiv  tliat  the  final  fu't  in  the  prfK*ecdings 
relating  to  tiic  grant  <d*  the  concession,  i»  e*,  the  sigtnng  of  the  decree 
hy  the  Spanish  governor-general,  took  place  on  Septemlicr  28,  1H9K, 
whicli  was  after  the  peace  protocol  of  August,  ISlls^  had  been  signed, 
Tliis  raised  tlic  question.  Had  the  sovereignty  of  Spaiti  the  authority 
to  grant  a  concession  in  Cuba  during  the  time  elapsing  fietween  the 
signing  of  the  peace  [>rotocol  and  the  definite  cirnclusion  aA  the  teruis 
of  |>ea(*e  i 

In  addition  to  the  fr^regoing,  the  claim  was  made  to  the  military 
govern  me  tit  that  under  thi"  Spanish  systetn  it  was  necessjiry  for  the 
Cortes  to  pass  a  speeiul  law  authorizing  a  concession  of  this  c  ha  meter 
l'>efore  it  could  be  granted;  that  no  such  law  had  been  enacted  as  to 
this  concession,  and  therefore  the  decree  was  null  and  vrnd.  This 
raihid  the  que8tion;  Wui*  the  action  of  the  Spanish  goveruor-general 
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in  issaing  said  decree  in  excens  of  bis  authority  under  Spaniah  hwt 
Major-General  Brooke,  then  in  command  of  the  Division  of  Cuba,  on 
June  14,  1899,  forwarded  the  matter  to  the  War  Department  ^*for 
decision  in  regard  to  the  doubt  as  to  its  validity.'' 

The  questions  above  stated  are  questions  of  law,  and  bh  involved 
herein  relate  to  a  claim  of  property  rights  asserted  by  a  private  person 
pr  concern.  The  matter  coming  on  for  consideration  by  the  Secretary 
of  War,  the  first  thing  to  be  determined  was  whether  the  executive 
branch  of  the  military  government  of  civil  affairs  in  Cuba  should 
exercise  judicial  functions  and  determine  the  questions  Jadieialljf. 
The  exercise  of  judicial  powers  by  officers  of  the  executive  branch  of 
Government  is  repugnant  to  the  established  ideas  and  institutions 
of  the  United  States;  and  the  repugnancy  is  increased  when  the 
executive  bmnch  is  being  administered  by  the  military  arm  of  the 
government.  It  is  not  to  be  denied  that  under  the  law  of  military 
occupation  the  commander  of  the  occupying  force  may  exercise  all 
powers  of  government,  including  the  judicial  powers.  If  it  be  granted 
that  the  military  governor  of  Cuba  may  exercise  judicial  powers,  it 
does  not  follow  that  he  is  required  to  exercise  them  on  any  and  every 
occasion  which  may  arise,  or  at  all  times  when  application  is  made  to 
him  for  such  exercise.  As  understood  by  the  writer,  the  adminis- 
trative  policy  regarding  the  exercise  of  judicial  power  by  the  executive 
bninch  of  the  military  government  of  Cuba  is  that  such  authority 
shall  l)c  exercised  only  as  necessity  re(iuire8  and  pmdence  dictates, 
and  whenever  a  controversy  between  individuals  respecting  property 
rights  can  be  relegated  to  the  courts  such  disposition  should  be  made 
of  it. 

In  pursuance  of  this  ix)licy,  examination  was  made  of  this  contro- 
versy to  ascertain  if  adeciuate  means  were  available  for  testings  the 
questions  involved  in  the  courts  of  Cu])a.  It  was  fully  understood 
that  there  were  no  courts  of  the  island  having  jurisdiction  to  pass  upon 
the  validit}'  of  the  concession  am  an  ahatract  j^rajxnuition.  That  is, 
there  were  no  (;ourts  into  which  the  conc(»ssion»uiire  could  go  and  exhibit 
the  concession  and  without  other  or  different  procedure  secure  a  judi- 
cial determination  of  the  (juestion.  Is  this  concession  valid  ?  But  it 
does  not  follow  that  there  is  no  method  kno>vn  to  the  Spanish  law,  nor 
procedure  to  the  courti*  of  Cuba,  by  which  jurisdiction  maybe  secured 
and  judicial  determination  made  of  that  question  by  the  judicial  branch 
of  the  government  of  Cuba. 

Under  Spanish  law  the  courts  of  Cuba  possessed  jurisdiction  to  hear 
and  determine  actions  arismg  on  trespass;  on  implied  contract  to  pay 
for  use  and  (xHrupation;  on  forcible  entry  and  detention,  and  other 
actions  of  like  character.  They  were  also  authorized  to  order  restitu- 
tion of  property,  of  which  the  owner  had  been  unlawfully  deprived  or 


It  ai>iM'ur<Hl  ri^rtiiin  that  the  rightn  provided  for  in  th<*  concession 

roiM  ncit  Ur  rxrrristul  without  iiiti*rfcrin^^  with  rijj^hts  rlaimi'd  \\y 
sonic  iniJi\  idiiul,  }iss*u'iatinn.  corpoi'ulion,  hnurd,  Tnunicipnlity  or  4»thi'r 
bmnch  (if  lUt' ^'ovcrrjnu'iit.  If  ho,  iipiJii  thi>  commiKi^ion  of  an  overt 
act,  Jiri  actina  in  tlic  (*iairts  for  dainut^cs  or  rcstitutioa  \von!d  lie.  In 
such  urtiou  the  I'um'cssionnuirt*  wnuld  nttcmpt  to  justify  by  pleading 
the  i'oiK'e.sHioti.  Thcnnipm  the  court  would  ha\'c  jurisdiction  to 
di^tenuinc  the  qut^stion  of  the  validity  of  siirh  <"oaccssioiK 

It  Wits  with  .cfcreni'e  t4>  tliis  view  of  tlie  luuttcr  that  the  first  rei>ort 
her*^oii  set  forth  that — 

Tlu/  i**iar(8of  Cnluiar**  withmit  jari^ilirtirjn  U^  ]%a^  ui«r»n  tho  aliif^tnirt  quoslitKi  nf 
iKo  vnlidit y  of  lliis  roihfHHioii  ii|m>ii  the  Hiiriie  l>ein|;  prfst-nU^tl  to  tln'in  inilr(M'ii<le»il 
of  an  iii'tiiul  t'tLsi'  |M*niiinjr.  ]int  wtiifl  rnmns  havr  jarJHilicf  ion  to  p^lkm  ujhjii  nrtnnl  fon- 
tnivernies  itivi^lvinj:  tlu*  <|Ut'Sfiun  nafi*'r  cmiHiii^rsititni. 

If  tb<M»xt'rriiJ<^  of  riglitx  rlaimf^l  tiiiilc*r  thin  roi»ct»«Hioa  iatcrferen  with  ri^hU  claimtHl 
\ty  (Ih^  rily  of  Halwia.  or  ttu"  ovv»u*r**  of  tin-  jiroiM^rty  ii^ljiitH'>nt  ko  thi- Htreatti  lo  Iw? 
ranitlizt*<l,  llu'ii  lui  ai'tion  i*iin  In*  iiiHtihittHl  in  the  i^»nrt*^  ami  tlu*  t*ritirt*  nmtl*^r 
mijiiilirJitiMi, 

IJndei-  Spanish  draiiinioti,  and  I  iliink  under  the  pnvsent  ^ovcniiucnt 
of  CuIku  if  the  executive  hrsinch  t>f  the  governiu^Mit  had  exendscil  the 
judicial  p^nvi-^rs  lH*lon*frii|jf  to  it  and  judieially  <U'ti*r!nirnHl  that  said  eon- 
cession  was  valid^  the  c*>urtH  of  tia*  island  would  he  hoiuid  f»y  such 
detcrniinutloiL  It  was  not  thoiiij;"ht  necessary  or  exptnlicnt  to  tluis  dis- 
jKjse  of  tlie  mutter.  The  situation  ilid  not  require  it.  Major-Cicneral 
Br.>oke  found  the  eon  cession  nu  ire  at  work  on  this  uialertjikiajrr  and 
ordered  him  to  quit,  arjd  the  question  was:  ShouUI  that  o?*der  Ik? 
rescinfled?  la  explanation  of  his  order  susjiciHling  the  work,  Major- 
Geiu^ral  !ir*>oke  stated  that  the  douht  as  to  the  validity  of  the  t»onces- 
sif>n  arosi*  fnau  the  fart  that  the  tinal  act  consutnnaiting  the  grant  was 
performed  after  tin*  i>rotm'ol  of  August,  18i*8,  was  signed.  The  ques- 
tion thus  presented  was  one  of  tufffir/itHtratirt'  jmrtrij  rather  than  of 
hiw.  The  question  whs:  Shall  the  uiilitary  govermnent  of  Cuba  arid- 
trarily  declare  that  t'ach  and  every  efmcession  made  by  S|Kiaish 
antljority  in  Culm,  which  was  not  absolute  and  eomplet**  whivn  the 
pr<>to(*ol  of  August,  IKtiS,  was  signed,  shall  Im*  iMaisitlered  mdl  aral  voi<l^ 

When  any  adndnistnitive  poli*y  for  the  governiuent  of  Cul)a  rounds 
on  for  consiJenition,  the  first  irjquiry  is  as  to  the  rule  in  regard  thereto 
estabtishe*l  fiy  the  laws  of  war  and  of  nations.  This  4*ourse  would 
be  pursued  in  the  abseiu*e  of  treaty  stiindations  rec|niring  it;  but  l*y 
the  treaty  of  peace  with  Spain  (Paris.  ISHS),  the  l'nitt>d  States  htnind 
itself  to 

a»<nnw  ami  iJiscbar^e  the  ol>H^tinns  that  tuny  Mailer  international  law  rt^uU  fniiii 
the  fm't  of  its  oriHipjition  for  tti**  iir(»i4*<'tiini  nf  lift^  ami  pmjK^rfy.      (Art.  L  ) 

Being  iMJtind  to  follow  tin*  rule  estaldished  by  internatioual  law,  it 
be<mme  necessary  to  ius«*ertjiin  what  th*'  rule  is. 
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If  the  wav  liftwot^Ti  Sjiniii  and  thr  L-inted  States  had  been  wagpd 
settle  eoiirtii^tiTitr  **laiins  to  ter!il<H"v,  the  nde  wouhl  he  as  derlHretl    by^ 
the  lluited  States  Supreme  Court  in  Ilareonrt  f\  Giiilhird  (l:i  Wheiit., 
628),  wherein  tlie  court  nay: 

War  if*  !i  ft! lit  [»rof^H;iit4*il  hy  tli«»  ^wi>r<l;  ami  it^hrt  tht"  tptMion  to  hr  (hntir^it  ij*  onr  tjj 
tifif^imii  rbtitn  to  tfiuihrrfh  gnuit^  of  noil  iinidr  Jhufrttiitf  hrfhi  hy  the  jiiirty  I  hat  taWt*  t-afl 
only  ilerivt*  valiUhy  fn>in  treaty  sli|iii  kit  ions. 

But  when  tin*  lith*  of  the  sov**rei^rn  in  ptjssesHion  Is  admittod  unci  the 
war  is  waj^^efl  to  eonipel  him  io  <vdi^  his  title  or  relin*[uish  it,  the*  rul€ 
is  different^  and  siieh  soverei<^n  iniiy  ronvey  his  prop<*rt%^  diiriiii^j'  the 
war  so  lonij  lis  InM'oritinues  in  tinss^^ssion  thereof  and  the  t^oTiveyHM^v 
18  made  in  ^ood  faith,  and  rjot  for  tlie  purpose  of  preventing;  his  advert 
sary  from  seeurin*(  said  property. 

This  rule  was  deduet'd  hy  the  writer  from  tlie  disrussion  of  the  sub- 
jert  ill  Ilalleek's  Inti^rnatioual  l^aw,     Sin<'ethe  corre<*tm'ss  of  the  nile_ 
is  denied   \*y  the  otheiais  of  ttn*  imlitary   t^overnnient  of  (/iihu^   sjiiii 
diseussitni  is  t|noted  in  fulKas  foUows  (see  lhille<'k's  Int.  Law,  3d  t^d.* 
voL  2,  ehaiK  33,  seetioas  iJH.  2h  i^^): 

}  ^.   Ilal  if  war  hf  ilm  Iiit*m1  and  ailiially  fOTnmem'eil,  niid  onp  of  ttii*  1helli^re4)| 
httH  naule  iiianiff*Ht  liit^  inlenlioii  to  effort  the  [lennanent  anjiiiHitioii  of  a  \mrt\r%iU 
jKtrtioii  t>f  th<'  territory  of  the  rtther  (Whirh  intention  x-^  afterwanlH  ue^fHlJ|lli^iht^l  U 
aetiuti  <  firH|ne?<t  It  ami  after  tfie  <le*'hiratioi;  of  i^nrh  ititeiitii>ii,  and  whiU*  lireiwinitiii 
i^  UMrijuT  uiaile  to  <  am  it  out,  the  ori^innl  owner  niienateH  that  territory,  hi  whole  i 
in  i«rt,  it*  the  coiKjueror  Ivmnil  to  rejfanl  nneh  iihenatiim  a,»*  a  vtiHil  tnmf*fer,  or  tjia 
he  liisreirard  it  in  tohnui  \m\n\!;  an  illejial  attenijit  to  deprive  him  of  i\w  rightn  t>f  war 
In  other  wordn,  diii  not  hin  avowtnl  ileterminaliojj  to  effeet  tiie  jiernjaneiil  oru^iiii^i- 
tion  iti  jitieh  territory,  iiin  ]ire|>aratioji  to  make  tlie  t'on4jne**t,  and  iiin  atiility  to  i*ffe 
it,  HH  proved  liy  the  re?jnH,  j^ive  tiie  CiHiqiiernr  si>nie  inrlnittte  f>r  irjreplis  i_»  rijkrht 
the  territory  >j| I hhe<]neTjtly  I'onijnered;  or  did  they  not  at   leapt  HaHprnd   the  rijfht 
the  originai  owner  to  idienate  it?     In  order  t<>  <»htain  a  tJiiti?jfuetory  wohitiitri  «if  thi 
question  we  will  u^'ur  ti*  hindaniental  |irinrij>leH.     The  ri^titi*of  rornjueMt  art*  ilerived 
from /orrv  alone.     They  lH*j;in  with  jjow^^sinnjind  end  witli  the  Iohh  of  J H>^<H4e£^iiHi. 
The  jHiHHesHion  i.s  ae«(uired  hy  foree,  either  from  its  aettml  exereine  i*rfroni  the  hitim* 
idaiion  it  prodnies^.     There  van  !«  no  anteeedent  eialm  or  title  from   whiidi   anv 
rifjitt  of  t'osHextfion  it*  derive*!,  for  if  bo  it  windd  rnit  tie  a  mwjued.     TheasRertitin  and 
enfi>rrenient  of  a  r'ujht  to  posHesw  a  jmrtieiilar  territory  do  not  conHtitHte  a  fontpir^  ^ 
tnftt  territory.     Ily  the  term  eonqne>it  we  mifhrHtand  the  fm-nhU'  aeqnjHtilion  nf  ter 
tory  atlniittjtKl  to  helon)^  to  the  enemy.     It  exi>R^fit»e8,  ni>t  a  rttjht,  hnt  a  Jitrt^  iroe 
whieh  rights  are  derived.     Until  the  fart  of  eom j nest  ore nrj^  there  run  l>e  no  rtj^hf 
of  eoniiiH'Ht.     A  title  a('<jnire<l  hy  si  4'f»nqne*ft  ran  n(»t.  then^fore,  rehite  hack   t*»  a 
t>fTiod  anterior  to  the  rnntjiiest.     That  woidd  involve  a  rontraiJietion  of  term?.     The 
title  of  the  original  owner  prior  to  the  ronfjnwt  in,  by  tlie  very  natnn*  of  the  < 
ath«itte<J  to  he  valid.     Hi*^  rij^htis  are,  therefore,  Hn^ijit^nded  hy  foree  alone.     If  ihi 
foree  l>e  overeome,  and  the  original  owner  resnnte**  hin  ]»oBiie«Niion,  hi?'  rights  revii 
and  are  (leenuHl  ti>  have  Ix'en  nninterrnptHh     It,  therefrtre,  eiui  nni  he  waid  that  th^ 
original  owner  losen  any  of  h'm  rights  of  i*<>vereignty  or  that  the  (*ont]neror  iu'<|nire9 
any  right.s  whatever  in  the  eonfinert^l  territory  im tenor  Ut  aetnal  cMimjuest,     Thf 
former  are  nof'iw'nded  hy  and  the  latter  derivetl  from  tlie /«/i  of  euntjiie«t,  and   in 
order  to  detemiine  the  fate  of  sueh  suspension  or  acquisition  of  rightB  we  mast  reler 
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to  the  fiU't  of  conqne*<t  aiid  not  to  uny  prior  intention  or  ^leterini nation  nf  the  ron- 
(Hieror  If  tJifse  pro^wKvitinnH  Ik*  lnit\  it  follows  that  ^raiili?  to  iiidiviilnati^  iitiuJe 
iift**r  tht*  4*4X11  iiu^riretfioiit  <*f  lioHtilltit^  hy  the  <>rij?jnal  m>vpn*Jf?ii  of  latnlH  lying  in 
(irrritory  tif  whit'h  hn  j^till  nitaiiiM  thi*  iloniinion  and  uwnfrHhip  ri'St  njwui  th«'  waniH 
fonndiition  iu<  thi>>'*'  niiidt*  U'fore  the  war.  If  the  title  thut*  ( iiiiveytHl  in  hy  inunieijml 
law  I'oitipleteand  i^erfein  thi^  lan<l  tH'criTneM  jirivat*'  ]irrij»erty  and  ninnt  tit*>Mi  rej^ardtnl 
hy  till*  rnnc|iJenfr  If  it  tw*  inrlioate  imd  im[jerf4?i*t,  hul  hawt  Jifff  nml  t^initahle,  it 
neV4*riheleRs  *M»nstitnteH  **proi>erty ''  in  the  m»nm*  in  wViirh  tluit  U*nn  is  ns4^<I  in  inter- 
natiiHial  law.  It  in  true  that  hy  th^  extreme  ri^ht>^  nf  war  ttie  eimiiuemr  may  dLs- 
n^irard  iiidividnal  ownerntn'pand  take  iirivati*  jirn|N^rty  and  f'onvert  it  to  liii^own  use. 
But  siirb  ji  jiroeitHUn^,  ius  tiun  aln*ndy  In-en  8jiid»  is  i'liutmry  U^  modern  jmu'tiee  and 
ran  not  1>e  rej*ortcsl  to  exrept  hi  iiHrti<'uUir  4'a>K^H  and  nmler  innndiar  eirnmiHtancM^. 
As  n4^itherae(ual  h4>«tthtie«  nor  a  formal  d4M'laratron  of  war  mn  Himjiend  or  t4"rminatt» 
the  stin^reijijnfy  i»f  the  *»riphial  owner,  hi^  retain?*  and  may  fxeivine  hijn  dominion  over 
every  ]M>rti"tn  of  hi.<  territory  till  artnal  eomine^it.  (Cilinvr  Bouvier,  L<ttr  Dufiaimn/, 
verh-  'HViinfneMt;'*  l^hillimorf%  *hi  hit.  htu\  vol.  iti,  §  2*2t\:  V'attel,  iPntit  f/ivf  *irtiji^ 
\h\  ii,  rh.  xiii,  ^  197  J 

§  24.  Hill  f<n|>|NW*e  that  the  van<|niHheii  jwiwer;  while  the  eon(jner<»r  in  aetnully  tak- 
ing I'oreihlr  |>oy,st->'si<ni  tif  si  ]»art  eif  it>  ti^rritorVt  should  Memt  it,^  a^eiit  with  the  retreat- 
ing army,  and,  iu<  the  liiMile  frjn/e  advaneex  it^  t-timdard  frum  ilintriet  to  di.-^trirt. 
^hoidd  fleliv4*r  to  individnal  Muhje<'ti(  title  detain  of  the  territory  Ht  tluMiioment  it  v^&a 
alwait  to  fall  int4i  the  |MM4M>RHhin  of  the  advanein^  foe,  witli  the  evJilinit  intent hm  to 
deprive  him  of  the  fnutn  of  liin  eiHuineHt.  Must  the  eiiiii]neror  reei>>fniz**  s«n(li  ^jraritu 
itH  valid;  and,  if  not,  tiow  whall  hi- draw  the  line  of  ili.ytin<"ti«*n  l»etween  them  and 
other  titles  iMNiH** I  hy  the  same  juithority  aft<*r  the  eoimiieneemenl  id  t»oHtiliti4*s  ami 
Udor*'  aetnal  eon«|ue?*1?  The  want  of  u'oiwl  faith  on  the  part  <*{  nueh  urantiH»«,  tts  well 
a.^  on  the  jiiirtof  the  jri^iuitor,  W4*tdd  di*|*rive  t Item  of  the  ri^dils  of  i»nui  ftttr  jiijr- 
eham?rs.  The  "hntinetion  hetwtH^ii  wueh  titled"  and  tlio**<'  iw<|uired  in  «£Oim1  faith  and 
^fraiite<l  in  jjfiwMJ  faith,  and  in  the  ortlinary  ex4*reii<e  of  the  rightif  ijf  orii^inal  mov- 
erei^rnty,  i?*  ahnndantly  inanift^t.  Ttie  frifuthilt'itt  iitfrsti  vitiates  the  entire  trans- 
aetion,  ami  render*  the  title.**  mert^  nnllitieH.  and  the  mnriueror,  lh>th  d tin njk?  military 
orentiatiiai  and  after  rnmplMle  i  onquet^t  hy  thi*  I't^^Katimi  of  ho8tilitie?<f  may  refuse  to 
reei>^ni/e  tht^in,  ind**^^  hy  wane  eHpreKs*^!  treaty  Kti|»nlrttimi  tie  ha>^  *i^ret»d  to  rej^ant 
them  tu*  valid,  lint  it  must  1m»  ole*4*rvi^l  tliat  tlii-  same  rule  ajj|iiieH  to  jy^ranl?*  maile 
prior  to  Mif  war;  if  not  fHutftjitit,  the  eoii*pieror  in  not  honnd  lo  rerogniKe  them  im 
valid.  The  fai  t  of  the  eoii«|neror  U'ln^  in  ]Mi«.'H^,«Mi4in  of  si  j>art  of  the  ixamtry*  *»r  4'Veii 
of  its  f-apital,  firoitueeH  no  effei-t  iif»tin  the  par!  whieh  remains  In  the  po><HeHRiori  «d  the 
fivniier  Moverei^n,  Thin  «jia^ion  tias  1>ih:*ii  di8<'U>vHed  in  anottier  ><t^"tion.  (CiliiiK 
MiLMH  i\  Riddle  &.  Oo.,  5  Craneh  R.,  :157. ) 

§  2h.  Ajfttin,  j*npiM»w  a  IwHIiieerent  Klnaild,  after  a  deidaration  of  war,  and  in  antiei- 
pation  that  a  (»art»eular  fMirtioti  of  it*-  territ4n-y  will  neeesyioly  fall  into  the  [Kjwer  4d 
ttie  1(1  her  party,  tninnfer  it  to  a  nentnil  f^ir  the  inanife*Jt  |*tirpo!^' of  ♦leprivin^  hin 
enemy  »d  an  op|K»rt unity  to  ae*pnrtMt  hy  eorujtu^Ht;  in  the  latter  lM>iind  tj»  rero^'nijEe 
tile  validity  of  sneh  transfer?  Kvery  wivereiirn  and  inile|HMident  Stat*^  luiH  an 
nndonhteil  rij^ht  lo  arn'riat4Miny  utirt  of  lii*  <*wn  territ4*ry,  so  hin>;  a**  it  riMaiiiM  the 
ownership  and  dominion;  and  other  Hovereiyn  State?^  have  an  t**pial  ri^jhl  to  anpiire 
Hueli  iivvnernhip  and  tlominion  l>y  any  of  tlie  iiaixlet^  rei*o|^nL/.i*<d  in  inteniationul  law. 
But  a  mere  treaty  eeR*<ion  4>f  a  provintn?  or  territory  t)y  one  (wiwer  to  antilher,  rati 
never  ojM^nite,  hy  itsidf,  «•*  an  ininietliate  amleomplete  iran.«ferof  the  ownership  anil 
diiniinioti  «»f  the  hmtU  '♦r  of  the  allonani^e  of  it^  inhahitanl*'.  To  pHwliiee  sueh  effect 
a  H ileum  delivi^ry  of  the  |»oMs*4'**Hion  hy  the  eedinif  piwer  and  ail  aaHnnr[»tion  of  the 
dominion  and  j?ov4^rnmt*n1  hy  that  to  whieh  the  i-eMHiun  i,s  nia*le  are  indiwjien.satile. 
Until  tlien  the  territory  <'ontimieH  lo  U_4on>;  to  the  original  sMJVei^eii^n  owner,  a*rd  itt) 
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inhabitants  remain  the  sabjects  of  the  power  to  which  th«r  aH^gianise  was  doe  prior 
to  such  treaty  cession.  Snch  oedecl  territory  is,  therefore,  fltill  liable  to  oonqnail  ai 
the  territory  of  the  enemy.  But  suppose  the  transfer  be  oompleled  by  a  formal 
<1elivery  of  the  possession  to  the  nentral  grantee,  and  the  asBiimptioii  by  him  of  the 
dominion  and  government  of  the  ceded  territory?  If  the  tmnaaction  is  evidoDtly 
mala  fide  an<l  the  transfer  is  made  with  the  manifest  intent  to  defraud  the  beUigerant 
of  the  rights  of  conquest,  the  pretended  ownership  of  the  neatnd  eoveteign  will  not 
be  recogniased  by  the  conqueror.  Moreover,  such  an  attempt  on  the  part  id  a  ncmtial 
to  hold  territory  for  the  benefit  of  one  of  the  parties  to  a  war,  and  in  fmad  of  the 
belligerent  rights  of  the  other  party,  is  reganied  as  a  violation  of  neotnd  duty,  and 
as  an  act  of  hostility  toward  the  party  whose  rights  he  thus  att^mptB  to  < 
Snch  transfers  of  territory  by  a  belligerent  to  a  neutral  are  mere  nnilitiea,  for 
vitiates  the  transactions  of  States  as  well  as  of  individuals.  Bat  the  general  right  of 
neutrals  to  purchase  the  property  of  belligerents,  flagrante  hdlo,  if  the  sale  be  6oaa 
fiiU,  is  imiversally  conceded.  The  character  of  each  tranaaction  miiflt  be  decided 
upon  its  own  merits,  and  the  determination  of  the  question  belongs  to  the  poUtieal 
power  of  the  State.  Although  the  transfer  may  have  been  made  with  the  erident 
intent  to  defraud  the  belligerent  of  the  rights  to  which  he  is  entitled  by  the  lawaof  war, 
nevertheless  policy  may  induce  him  to  treat  it  as  a  }Hmafide.  tnuMU^Ion,  rather  than 
involve  himself  in  hostilities  with  the  pretended  purchaser.  (Citing  HeUtery  Ihmi 
Iniematimal,  §  131;  Duer,  On  Iwnirmtce,  vol.  i,  pp.  437, 438;  the  "Funa»"  5ieofr.,97; 
the  ''Johanna  Kmelia,''  29  Eng.  Law  and  Equity,  R.,  562;  Gushing, OpLniona  off  Jfl^ 
Qm,,  vol,  vi,  p,  G3S,) 

Between  August  12,  1898  (the  date  the  protocol  was  signed),  and 
January  1,  1899  (the  date  Spain  fornialiy  withdrew  from  Cuba),  evety 
act  of  the  then  government  of  Culm  (outside  of  the  tiiunicipality  and 
possibly  the  province  of  Santiago)  was  done  and  performed  as  an  exer- 
cise of  the  sovereignty  of  Spain,  just  as  the  gmnt  of  this  coneeMsion 
was  an  exen»ise  of  the  sovereignt}'  of  Spain.  If  it  shall  now  be  entab- 
lished  that  the  right  of  Spain  to  exercise  the  powers  of  sovereignty  in 
Cuba  terminated  upon  the  protocol  being  signed,  the  door  in  opened 
for  complications  of  a  serious  character  and  far-reaching  effect.  I 
think  it  is  much  !)etter  to  hold  that  during  this  period  Spain  might 
properly  exercise  sovereign  rights  in  CHilm  for  all  legitimate  purposes 
of  govenmient,  and  that  the  gmnt  of  a  concession  is  one  such  legiti- 
mate purpose,  unless  the  transaction  is  tainted  with  a  fraud  upK>n  the 
United  States  or  the  people  of  Cuba,  in  whose  behalf  the  United  States 
is  acting. 

The  purpose  of  the  protocol  of  August  12, 1898,  was  to  secure  a  ces- 
sation of  hostilities  until  such  time  as  a  definite  treaty  of  peace  could 
l)e  concluded.  With  this  end  in  view,  the  protoi'ol  fixed  the  liasis  upon 
which  the  negotiations  for  a  pemianent  peace  should  })e  conducted. 
It  was  an  armistice  mther  than  a  treaty,  created  by  the  war  power  of 
the  nation  and  not  the  treaty-making  power,  and  therefore  neither 
required  nor  re<?eived  the  approval  of  the  treaty-making  power.  The 
thing  which  the  protocol  definitely  accomplished  was  to  suspend  hos* 
tilities.     Therefore  said  protocol  provided: 

Art.  VI.  Upon  the  condw^ion  and  ni^ning  of  this  protocol  hostlLitieH  between  the 
two  countries  shall  be  suspeudeil    *    *    *      (:^0  Htat.  L.,  1743.) 
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Th**  protot*oI  plainly  eon t-em plates  that  Spanish  ^sovereignty  ovt*r  and 

titlr  to  Culm  wori'  matters  t<>  }h:«  tlisposed  nf  hy  suhsnpieiit  artinn  uf 
hiujIIht  IkmIv,  and  tla^refore  reeites  and  [*njvides  us  titUinvs'. 
Having  in  \iew  the  pstablishmrnt  (if  fx^i-n^  between  the  twit  rouiitrit»H    »    «    * 
AiTT.  L  Syjain  will  reUnqiiiHb  all  clahn  of  Hk)Vt»riii|riily  fiver  and  title  to  Cnha, 

Thiji?  stipulaticMi  of  said  protocol  did  not  have  the  etfert  of  transfer- 
riiifjf  Spanish  sovereignty  and  title:  tir^t,  bec^ase  such  etTetjt  was  not 
contenndated;  serond^  lietTUise  M,  .hdt^s  Camhon,  ainhiissador  extratjr- 
dinarv  and  ph'nipotentiary  of  the  Kepuhlir  of  Fran(*e  at  Washin|^ton, 
was  not  rompt^tent  to  make  the  eonveyanee,  and  Hon.  William  K.  Day, 
Secretary  of  Stut*^  for  the  I'nited  States,  wjis  not  ronipntrnt  to  utM-ppt 
siieh  eonveyanee;  third,  hotli  the  touted  Stjxtes  and  Spain  snUsecpirntly 
dealt  with  the  matter  in  the  eonfereiice  at  Paris  as  iMMug  sul>jVet  to 
the  jurisdiction  of  that  Imdy, 

At  tho  conference  in  Paris  the  I'nit^^il  St4ites  negotiated  with  Spain 
for  something  more  than  a  peace.  The  United  States  dealt  with  Spain 
as  though  that  (fOvermiieTd  possessed  both  sovereitifuty  and  |>ro])crty 
in  Cuba,  and  i-etjuired  Spain  to  ''withdraw''  the  one  and  *'  relimiuish" 
the  other, 

11iat  the  United  States  considered  the  title  to  |ndjlie  pro|MU'ty  in 
Cuha  to  Ik3  ill  the  Crown  of  Spain  jus  hit4'  as  iMcendier,  isiis,  i^  shown 
by  the  prorisions  of  the  treaty  of  p(^a*'e  (Paris,  l>iJ»H),  aw  follows: 

Aht.  H.  *  *  *  St«iiti  ri4ini|nisht*H  in  (^iil)a  *  *  *  nil  th«^  lnuMinp^  •  »  » 
uiitl  i>thfr  iiinnovabl**  |«r*ifH*rtv  whirli,  in  conformity  witli  litw,  t>flMii>r  t(>  iIih  pnlilic 
domain,  ami  us  muh  Ix^lun^f  to  the  Crown  ai  ^\mi\. 

The  United  States  de^ilt  with  Spain,  in   negotiating  the   late  treaty 

of  peace,  as  :i  prciprietor,  not  a  prrtender,  and  retpiircd  SjMiin  to 
rclirn[yisli  a  title  and  not  simply  a  ri^fitu  of  title.  If  Spain  were  pos- 
sessed of  title  to  reiirnjuish  in  December,  ISIIJS,  it  jKissessed  such  title 
prior  thereto  and  might  transfer  the  same  if  acting  in  good  faith. 

If  it  be  conceded  that  u|>nn  the  condition  of  war  prevailing  or  the 
protocol  ^K?ing  signed  Spain  *'eased  to  possess  the  rights  of  recognized, 
l>ermaiient  sovei-eignty  in  Uuba,  it  must  lie  admitted  that  Spain  might 
exercise  the  rights  of  a  ludligen^ut  in  such  portions  of  the  island  as 
wore  oei'upied  by  the  Spanish  military  forces.  Habana  was  so  oceu- 
pie<l  at  the  time  this  concession  was  formally  issu<><h 

Tin*  attention  of  tht*  Secretary  is  directed  to  the  fact  that  ujj  ta  this 
ixdnt  the  purpose  of  the  investigation,  both  in  the  lir.st  reptnt  and  in 
this,  is  to  ascertain  the  rlijhfi*  ttf  Spfun  and  not  todctniruiin*  tfjc  rights 
of  the  concessiomniire. 

Having  reached  the  conclusion  thatSi>;iin  niHjht  have  completed  the 
gmnt  of  a  concession  in  Halmna  on  S*ptemlM*r  l*s,  ls*»s,  the  (]m*stif>n 
arose:  Did  Spain  do  su^  I'hnt  is  to  s^iy:  Werejdl  tin*  rerpiiremcnts  i>f 
the  Spanish  law  fiillilled  ^  This  was  the  question  which  it  was  thought 
advisable  to  refer  to  the  courts  of  Cuba  for  jutlicial  deteriuu\vA\v>w. 
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In  order  that  a  case  might  arise  over  which  the  ooarts  of  Gafaa  would 
have  jurisdiction,  it  was  necessary  that  an  overt  act  should  be  ocmunit- 
ted.  The  commission  of  such  overt  act  was  prevented  by  the  military 
order;  and  before  such  act  could  be  committed,  it  was  neoeasary  to 
revoke  the  order.  In  considering  the  advisability  of  such  revoctttion 
it  became  necessary  to  ascertain  what,  if  any,  show  of  authority'  for  the 
performance  of  the  act  was  made.  Manifestly  the  act,  being  in  deroga- 
tion of  the  rights  of  othei-s,  must  be  pei-formed  under  a  claim  of  right 
and  such  claim  evidenced  by  something  more  than  mere  aseertion;  oth- 
erwise the  military  government  in  discharge  of  the  ordinary  duties  of 
a  policeman  or  other  custodian  of  the  peace  could  not  permit  the  con- 
templated a(*tion.  To  satisfy  this  requirement  the  party  interested 
produced  a  concession,  due  and  regular  in  form,  and  upon  its  face 
appearing  to  create  and  grant  the  right  asserted.  This  instrument 
being  produced,  the  inquiry  arises:  What  credence  is  to  be  g^ven 
such  apparently  completed  grant? 

It  will  be  recalled  that  Louisiana,  New  Mexico,  and  Oallfomia  were 
Spanish  provinces  shortly  befoi'e  they  passed  to  the  United  States, 
and  that  East  and  West  Florida  passed  dii*ectly  fi-om  Spain  to  the 
United  States.  Natumlly  it  was  to  be  expected  that  this  question 
must  have  arisen  in  those  territories,  and  received  consideration  in 
our  courts.     Such  is  the  fac^t. 

The  l^nitod  Stiitos  Supreme  Court  say: 

The  law  pn».«umeH  tho  exiHton(»e  in  the  pn>vin<*es  (of  Spain)  of  an  ofiioer  authorised 
to  make  valid  gmntH.     (Mit^-hel  et  al.  r,  IJnitwl  States,  9  Pet.,  715,  760.) 

The  acta  of  public*,  officers  in  <liHiM>Min^  «)f  public  lands,  by  cohir  or  claim  of  public 
authority,  are  eviclenee  theri'of  until  the  contrary  appears  by  the  sliowing  of  thoee 
who  opjxjse  the  title  set  U])  under  it  and  deny  the  iK>wer  by  which  it  is  professed  to 
l)e  grant<Ml.  Without  the  recognition  of  this  ])rinciple  there  would  l»e  no  safety  in 
title  imiK'rs,  and  no  security  for  the  enjoyment  of  property  under  them.  It  is  true 
that  a  ^rant  ma<le  without  authority  is  void  under  all  jjovemments,  but  in  all  the 
t|uestion  is  on  whom  the  law  throws  the  bunlen  of  ])r(M)f  of  Oh  existence  or  non- 
existence. A  jirrant  is  void  unless  the  grantor  haa  the  iH)wer  to  make  it,  but  it  \b  not 
voi<l  bwaus**  the  j^rantee  does  not  prove  or  pnxluce  it.  (Unite<l  States  r.  Arreclondo^ 
6  Pet.,  691,  728.) 

We  have  frecjuently  decided  that  the  public  acts  of  public  officers,  purporting^  to  be 
exerc.s*Ml  in  an  offi<*ial  capacity,  and  by  public  authority,  shall  not  Ix;  preentned  to 
lx»  usurpe<l,  but  that  a  lejritimate  authority  had  l)een  previously  j^ven  or  pulH«eqnently 
ratified.  To  a«lopt  a  contrary  rule  would  lea<l  to  infinite  confusion  ami  nneertainty 
of  titles.  The  i)n»sumption  arising  from  the  grant  itself  makers  it  prima  facie  evi- 
denc<»  of  the  j>ower  of  the  officer  making  it,  an<l  throws  the  bunlen  of  proof  on  the 
party  denying  it.     (Tnite^l  States  r.  Peralta,  19  How.,  .'U8,  347.) 

Having  reached  the  conclusion  that  the  showinjjmade  as  to  author- 
ity for  a.s,serting  a  claim  of  right  to  commit  the  proposed  overt  act, 
was  sufficient  to  justify  the  military  government  in  refraining  fi-om 
exercising  the  powers  of  a  guardian  of  the  peace  and  preventing  the 
comniission  of  such  overt  act,  it  was  nwessary  to  as<»ertain  if  the  party 


seeking  to  commit  tlio  iR^t  wa^  the  party  entitled  to  assert  »iu'h  ri^dvU 
as  iiiii^^bt  f>e  derivtHl  from  tht*  t^oneession. 

I'jHJii  tliii^  roiisidenitioii  the  StH'irtiirv  of  War  diH posed  of  the  He\'end 
liiattern  involved,  over  whieh  he  thottght  l>6st  to  exereise  jurindietion, 
Uy  directing  the  nulitiiry  government  to  deal  with  suitl  eonrensioji  on  a 
hiisis  as  foUovvH: 

L  TImt  the  conc'eeaion  to  canalize  tlie  Mjitaflero  River  fmiu  the  Cristina  Bridge  to 
tlif  Imy  ill  Ilaltaiia  at  the  Atan*H  t^iivi*,  j^^niMtfHl  l»y  itnlt^r  «>f  Captain-* ii*n<'ml  Tllain  rt, 
«liit<'4  S'ph'nil>t'r  »H,  IHMH,  U*  Me.sHrn.  .Mauuol  Orjinez  dv  Amnjo  mul  Ft4i(j<^  lVUu*jt  <!e 
Aiui^Kj  in /irm^r* /f iWr  a  lawful  am!  exiHtin^;  coneeH^iiiu  i-onfi^mD^  rij^lila,  privilegeH, 
an  I  i  1 K^  ijt'li  f  ^1  HM  1 1 K'  rei  i  \  "iet  fn  rt  1 1  > 

2,  That  tlie  Hiilmnu  Cmial  C<>ni|Mmy  aepeai-M  tu  In*  tlie  prei^^jt  «*wiu*r  nf  mM  vmi- 
vvfiiiUtti,  ami  an  nut  h  in  pri trta  fanr  viitiiWA  to  exeniK!  tlu^  rights  and  rnjny  tlir  privi- 
It^irejj  and  lM^ia*Iil«  thereUy  rreatod. 

:i.  That  rttiil  retMTjjaitiiiri  of  nuch  func^esskm  a^  prbnn  fnrir  lawful  and  i-xistiiig 
nliall  iii*(  ln'  i'iiiiHtnu^l  a,"*  nirii-hwlve  aj^  to  the  lawful  chanti  ler  of  mu\  iimvv^'xmi  nor 
an  to  the  fart  of  jtn  lt*gal  cxinU-mT.  Nor  wluill  stirli  ret'ojjinM^di  prejndiiM*  tlu*  n*;ht8 
id  any  ]^*ers4iii,  puhlii*  nr  firivale,  wliiili  an*  in  any  way  injnriou>'ly  affi'ittnl  \\y  waid 
roiirt^^iion  or  hy  tin*  exerrij^e  <*f  privilej^"?*  or  jKJwern  ckiiineil  under  >^iicl  roiie**Mfjioii. 

A.  Tl»e  eonrt-^  of  Cuha  are  not  iKJUnd  in  any  way  hy  hui  li  rivrt^nition  of  naid  rou- 
rt'i^i* in  ax  pmii'i /fi'vV  lawful  and  existing,  hut  fIihH  in  all  faj^en  wherein  die  I'ourt 
hax  juriNhi'tion  euiwder  *pu^HlionH  relatinK  l*'  ^lid  eoneeHHtoa  without  refereare  tu 
?^iid  refojriiition, 

f».  The  exen-iw*  fjf  rights  rlainied  under  said  efju(x»88ion  8lmll  t>e  pulijeet  to  the 
direi'tion  and  control  of  the  provisional  ^^oveniment  in  all  matt**r>4  r^datiiig  to  the 
pnhlie  lu^allli  ami  welfare,  or  otlier  nece*wity  rtH|uinu}?  tlie  exereise  *ii  the  jMihc6 
power  of  ttie  state.      (St*e  letter  date<l  Oetol^erri,  \S\Yt\  to  Major-tieueml  Urotike.) 

From  the  iru^eptiuu  of  military  government  in  Cid)a,  thv  Wjtr 
D<*|)artrnent  has  (h^fi^'n-^d  to  tlu*  lan(hihle  <h*sin'  tjf  the  irdialMhints  of 
tlie  island  that  thi'  affairs  of  thi'ireivil  goVi4"ninent  shoidd  Ik*  eondtieted 
in  Cuhii  and  \iy  officials  who  wt'i'e  *>n  the  ground  and  to  whom  lUTess 
coidtl  lie  had.  Pursuant  t*»  this  poliry,  tla^  Seen^arv  of  War  n^frainrnl 
fi-om  making  an  onier  i*emoving  the  injnnrtion  iniiMJSi-d  by  the  reijuire- 
na»nt  4d"  the  ndlitarv  governtnent  that  work  uiKier  said  rone*%ssion 
shonUl  et*aso.  and  r4*afineti  himself  to  eomnmnieating  instrnetions, 
lea\ingto  the  military  goverinnent  the  performunr**  of  su<'h  aets  a8 
wen*  reqtnred  to  rarry  out  said  iarttructions.  In  titis  instiuiee  the 
net^essary  action  wjts  tti  rem*>vc  tlie  har  of  the  ordiMv.  and  thereafter 
refrairi  from  interfering  with  thi*  atteujpjt  of  tlie  i-oncessitjimaire  to 
proeeed,  at  his  ix*ril,  to  constniet  Hatd  work* 

1  feel  ijnite  snre  that  if  tiu*si'  directions  had  exane  intr>  the  harals  of 
an  vVnierican  lawyer%  pnieti4"ing  hi-n  profession  in  the  I'nited  Stnte.s 
and  having  in  tnind  the  legal  proeedure  of  this  eountry  and  not  that 
of  aruitht^r,  lie  w*add  have  easily  recognized  the  |>urpMisc  of  said 
direi'tions  and  readily  followiHl  the  <'tairse  indicated  thereby.  But,  as 
already  atat^^d,  under  the  8[mni8h  jnridica!  nyMtem  the  umial  and  ordi- 
rairy  pro<'pdure  herein  would  fan*'  been  to  apply  (iir(M'tly  to  the 
superior  authority  of   the  cx(M"ut!ve   lu'aneh  of   the  goverimient  Uik 
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recognition  of  the  concession  and  had  the  matter  simmwrily  dispofled 
of  in  one  way  or  the  other.  It  is  proverbial  the  world  over  that  mem- 
bers of  the  legal  profession  are  conservative;  they  respect  preGedent 
and  hold  tenaciously  to  established  forms,  practices,  and  prooedares. 
I  can  readily  understand  that  Spanish  lawyers  and  American  lawyers 
who  have  become  familiar  with  the  long-established  precedents  of  the 
Spanish  procedure  and  are  called  upon  to  deal  with  affairs  in  Gaha 
would  hardly  understand  the  advisability  of  adopting  an  indirect 
method  of  ascertaining  a  legal  fact  when  a  direct  means  was  available; 
or  why  the  Spanish  precedents  should  not  be  followed,  since  it  was 
conceded  that  the  military  governor  had  the  authority  to  exercise 
judicial  powers.  To  a  Spanish  lawyer  the  refusal  of  an  executive 
officer  to  exercise  judicial  powers  is  as  extraordinary  as  the  exercise  of 
such  powers  by  an  executive  officer  is  to  an  American.  When  this 
case  was  returned  to  Cuba  the  military  governor  referred  the  matter 
to  the  secretaiy  of  public  works,  Jos^  R.  Villalon,  who,  viewing  the 
matter  from  the  Spanish  standpoint,  arrived  at  the  conclusion  that 
the  Secretary  of  War  had  exercised  judicial  powers  and  had  judicially 
decreed  that  said  concession  was  prima  facie  a  valid  one.  Mr.  Villalon 
was  further  of  opinion  that  the  courts  of  Cuba  lacked  jurisdiction  to 
pass  upon  the  question  of  validity  and  that  such  jurisdiction  bek>nged 
to  the  executive  branch  of  the  government  of  the  islands,  and  more 
especially  to  the  office  of  secretary  of  puhlir  works;  and  thereupon  he 
deelarod  the  conccsfsion  valid.  From  his  reix)rt  the  following  is 
quoted  (see  letter  dated  Noveni])er  10,  1900,  Doc.  No.  38): 

From  the  opinion  of  tiie  law  office  of  the  Insular  Division  of  the  War  Department, 
which  in  adopted  l)y  the  Secrt»tary  of  War  afi  the  opinion  of  the  Department,  the 
llal)ana  Canal  (">)inpany  in  a<^knowle<l^iMl  the  prima  faeiv  owner  of  the  oonoesmon, 
an<l  the  concession  claimed  by  it  in  declare<l  to  be  prima  fane  a  lawful  and  existing 
concession  (•onferrin^  the  rights,  privileges,  and  ])enefits  as  set  forth  therein.    *    *   ♦ 

A  prima  facie  right  has  the  force  of  an  undisputed  right  until  declared  to  be  noil 
by  the  pro^wr  authority. 

The  opinion  of  Judge  Magoon,  ailopted  as  the  opinion  of  the  War  Department,  is  In 
error  in  suggesting  that  the  validity  or  nullity  of  the  roncession  can  be  determined 
by  the  courts  of  Cu])a.  Undoubteclly  the  court*j  of  the  United  States  have  such 
power  within  their  jurisdiction,  but  the  Cul«n  courts  were  never  given  and  have  not 
any  juriHliction  to  qualify  a  cont^^on  as  valid  or  null.  The  decision  lies  with  the 
8Ui)erior  authority  in  each  8|)ecifi(!  instam^?. 

*  *  *  *  *  *  » 

However,  I,  who  under  the  law  am  the  jierson  to  decide  the  validity  of  the  con- 
cession, am  not  only  of  the  oj)inion  that  it  is  valid,  but  also  that  the  works  proposed 
are  a<lvantagtH)us  to  the  ])ublic  interests,  and  I  recommend  that  the  petition  be 
granted.    *    *    * 

Secretary  Villalon  is  in  error  in  attributing  the  force  and  effect  of  a 
judicial  deci.sion  to  the  conclusions  reached  by  the  Secretary  of  War. 
The  conclusions  and  directions  go  no  further  than  to  advise  the  oflBcials 
of  the  military  government  how  their  discretionary  powers  are  to  be 
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exc^rci^ed  nr  not  exorcisod  in  ordf*r  tliiit  th*^  <|in'stirms  of  liiw  invtilvprl 
may  Ix*  judi*'ially  drtoniniMxL  This  course  is  ideutiiii!  with  thui  su*;- 
tri'st*Mi  hy  AttMriiC'y-(n^nrnil  (iri^^rs  July  10,  iSDft,  In  (fir  iiistuiu'r  of 
the  Tor r  V]i\  roiirpssioii  for  a  stiTet  niilwHy  in  Ilulnmii.  In  thai  rsise 
the  Attornoy-Cfi^ntrnil  said  (22  Op.,  520): 

The  (|iie^!tio(i  ther*»forf  prpwriUHJ  [a  wlietlufr  either  of  tlii,H*'  rlaiiuuiilH  Iihh  Mm-b  ;i 
primn  farif  vtwh*<l  and  iv^ibr  mm-eefifin  aa  1*>  entitle  it  to  Ih^  |>i.^nirittt*«l  to  priHC^-d 
and  build  the  rail  way  t<,     (l\  524.) 

1  tliiiik  thiw  fai*t  jnves  t^j  the  owners  of  the  Torre  eoiieea*lon  a  prima  J*ivk  right  to 
prcweed  under  their  eonceaBion,     (P.  ft25.) 

«  #  »  •  n  #  * 

r|>nri  thr  vvhoir,  I  urn  of  opiiii^in  limt  the  Hifht^  diwlnHefJ  hy  the  ovvtit  rs  of  tfte 
Torre  roMi'ti^!4ion  iir<r*  HUi'b  iis  entithi  ttieni  Jo  Ikb  pt^rriiitttHl^  uitdiT  Ibr  (M'riiii?i.sinii  of 
iIh'  iiiiini«'ijtnl  luithontii's,  to  |>riK>»ed  with  (be  iH-nelieial  work  utiirh  tbt-y  tlt-j^ire  (d 
eonstnirt  vvithimt  tbr  injiini  tiori  i*f  tb**  mihtary  iiititfroritii^.  Tldn  will  iiol  interfere 
with  an  ji^tjmlii iitioii  in  tht^  eonrtn  <>f  the  riltiriiat4'  {ind  liiuil  ri^htx  i4  tbi^  partiw. 
The  aetifiii  of  the  military  anttioHtut^  in  withhr>bliu>;  [HTiniM^ion  to  [mn-e**!!  with 
tlie  work  in  t^intanionnt  to  a  |in'liininarv  injunction  in  a  eoiirt  of  law.  Applyinir  the 
Hjiriie  t>rituHples  tJiiit  would  \)e  applie<l  in  f^iicli  a  e-a4<e  if  it  w'a«  in  u  eonrt  of  e^juity,  I 
can  wH*  no  retusoti  why  the  owners  ui  the  Torre  roneesHion  j^liould  not  W*  [>erniit1eii 
al  t  h  e i  r  o  w ! i  rink  t*  i  [i  rt  u  'ee<l  u  i  1 1 1  1 1  le  w  i  <  rk  w  1 1  it;  b  t  h e  y  >  I e^^i  re  t  o  ri  msl  r u  t  -t .  a  i  h  t  1  »<  i 
!idvi}«you.      (P.  i>2*>. ) 

If  SetTotary  Villalon,  in  sayinK^  thut  the  t^mrts  of  C'liUa  '"hiivp  not 
uny  jyi^isdictioii  to  qualify  a  ciHifi%ssii)rraiS  valid  or  null/'  uirarts  that 
Haid  fourts  can  not  ptins  upun  a  conciiKsion  which  has  hwn  tlerlared 
vali^l  or  null  by  tho  cxccntive  hraneh  of  tho  (Sovernnient*  (jj'  tliat  said 
courts  can  not  pass  upon  a  conct*ssii>n  as  an  ahstra(*t  iiropi»si(ion  \\'\\vn 
not  involved  in  an  aetiml  ea^^e  pending  twfore  them,  I  agree  with  him; 
but  I  am  not  agree  that  in  the  altsetu'c  of  a  determination  hy  the 
executive  hraneh,  !tnd  in  a  controversy  actually  j>cnding  lictween 
private  parties  invol\  ing  jiersonal  or  property  rights,  the  eourtn  of 
Cuba  are  without  jurisdiction  to  detennitie  whether  or  not  a  document 
olfered  in  evi(h»nce  is  or  is  not  a  valid  cotjci'ssion,  or  dot^s  or  do(^^  not 
crmfer  u  right  assertt^d  tliereiuider. 

If  tlic  ijistiaietions  of  the  SiH-retary  of  War  ttj  tlte  inilitai\v  governor 
of  Cuba  were  to  1m*  construed  as  a  judicial  detcrnjinatlcm  of  the  rights 
of  the  concession nai re  and  addressed  t^>  the  jiidiciHl  bran<'h  of  (ht*  gov- 
ernment of  Culm,  the  courts  might  be  justified  in  ctmsidering  the 
dtdenuijiation  as  binding  u})on  tliem;  liiit  the  instrutttons  relati*d 
exclusively  t<J  the  discretion  t>f  the  executive  branch  and  expressly 
reserved  the  matter  of  judicial  detei*inination,  and  recited  that  ""the 
courts  of  Cniia  are  nut  bcmncl  in  any  way  by  such  recognition  of  sjiid 
concession  as  y^/v'/////  /J/Wft^  hiwful  and  existing,  but  ^hal I  in  all  viu^i^t^ 
wherein  thectutrt  has  jurisdicti(jn  consider  questions  relating  (o  said 
concessi(»n  wi(hoyt  i"efen*nci^  (o  said  recogniti<^ri/' 

The  Diatter  l>eing  returned  to  the  military  governor  irotu  the  i^cre- 
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tary  of  piiblir  works,  with  tho  !vp*>rt  that  said  concesHion  wa^valil 
the  iniliturv  i^i>veriior  an  IK^rviutmi'  0,  PJiHi,  refeiTcd  the  ea^e  to 
lidniiniwtnithe  roatu-il.     On  Man*h  25, 1901,  the  council  made  a  tq\ 
from  whit^h  is  quot.ed  the  followin]^: 

Fir^t  <|Ut^i?tuui:  ll  reft^r>^  Ut  a  probk-m  vvhifh  tlii«  t'Oiinril  has  »tudie«l  iiii»l  solv 
in  an  opinion  which  it  hivl  the  honrtr  to  f?n!)mit  to  your  conHiiU'ratiou  In  tlie  mat 
of  tht'  ciiiti^ej^^sion  ^jraiiteii  tu  Mr.  Celet^tino  R^jvira  for  tlie  nnc*  «if  a  wharf  in  thv* 
of  MaMmnillo^  nw]  whirli  wuh  rlainitvl,  in  the  iii[mcitv  of  cmir+^ssionaiy,  by  Ji 
JiM^t''  Mtifiox  y  PliL  It  WiW  then  HUj«tiiiniHl,  on  the  merits  nf  a  re^wjlution  adopt*?*!  hy 
yoti»  that  ruiirt'j^Hionfl  granti'<l  hy  ttie  SpaJii^ii  (»<iverntnuritj  txiler  the  protocol 
Aiignst  12,  181*8,  wan  nignwl  lit- twt'en  tht?  Kingdom  of  8|iahi  and  the  Unite*!  8tat 
of  Anierii-a^  t^houkl  be  ilerlarwl  void  legal iy»  Your  resolution  at  fhe  time  rcsaf) 
ff»llow8:  This  (vlaiui  is  rejected  l>ei^ani<e  the  t'onc^^asion  waH  irrantt^d  aftt?r  the  prol 
eol  wtLH  ^i^npfL  After  thiH  <la*i!  no  foneeKsion  roidd  have  Im^mi  legally  matle. 
woulf!  l>e  t'onif*let4'ly  ut*ideHH  to  repeat  hen?  the  arguiiieTilH  that  vven^  Iheniin  iif<ei]  in 
favor  of  the  theBiH  HU.Htiiint^l  by  the  eouri<iL  The  eoneesHiiinH  to  Me««rst,  Pelaez  A 
Gomei!,  {!.«  i*an  l)e  seen  fnuu  the  Gaif-etle  of  Hahaiia  of  the  2'M  of  <  k'toljiT^  18H8,  wiii+ 
granted  on  the  liHth  of  Sei»tendN*r  of  the  Kanie  year,  and  tit*  tin*  protm-ol  wuh  siiyrru^l, 
as  haw  already  l)e4?n  stated,  on  the  Uth  of  August  of  said  year,  18il8,  it  pnnes  the 
lati;r  date  at  wliieh  saiil  coneeai^tirin  wm  graute<h 

Seeond  qiieBtion:  A»ive  hav<ial*ove  ntated,  the  eoneewHiou  gmnte^l  U*  Mesery.  Pelaez 
and  Ainipo  l»y  the  general  gi>vennnent  of  the  bland  of  ( 'nt>a  was  Figntnl  on  the  *late 
we  have  j^a ted,  ami  had  a>^  an  objeet  the  canal ization  of  the  river  nnining  l>etween 
the  bridge  of  "Christina"  and  the  iKiy  of  the  inirt  toward  *'Atare*«;'^  in  other  vvonJjs, 
the  cove  l)earing  thiti  lant  name.  Article  2{)h  at  the  law  relaliiig  to  water  coil 
read.s:  "The  authorimtion  given  to  a  private  eouipaiiy  for  the  mnalization  nf  a  riv 
for  the  puquwe  of  making  .«iiime  navigable,  or  to  eonwtnu-t  a  navigable  e»naU  will 
filu^tyjf  be  ^jrtmtfd  hy  n  htfr  in  which  it  Mhall  always  la*  Mtipiilated  whether  the  work  ia 
to  Ix?  aided  with  funda  of  the  State;  and  other  eomlitione  of  the  coneesaiftn  s^hall  Ije 
I'nmnerateci/^  Tlie  rk^i^rees  isHued  by  the  governor-general  of  the  ii?lauil,  at  the  *?ag- 
gention  of  the  secretary  of  pul>lic  wc*rks,  in  aceonlanee  with  the  cojjstitufioii  of  the 
government  existing  in  this  islani!  at  the  time  that  said  conci'ji.sion  \vasgrante<l,  rlirl  n< 
have  the  nature  of  a  law,  and  therefore  naiil  conci?Hjjion  lacks  an  e,*if4ential  requisite 
constitute  itn  validity  antl  iwaffected  hyany  irri^nlarity  whirli  callnfor  iti^  nullTiieatitin 
ami  that  is:  that  it  was  granted  by  an  admiuj^tmtive  authority  wlm  larke<l  the  iieiesi- 
8ary  faculty  to  do  s<j.  In  faet,  nhonUl  it  become  neeesKary  h*  ilwlare  same  voi«l  hy  liie 
reason  of  the  date  on  which  it  Wiis  gmnt*^l,  later  than  that  oti  wliich  the  proti 
of  i^aee  >»etween  Spain  and  the  thiited  States  wa.s  t»ignf»<l,  and  should  it  l>e  deeii 
to  naturally  nullify  same  for  the  reason  given  in  this  secimd  ipiestiou,  the  tTOvero? 
ment  woiiM  have  to  appeal  to  the  tribunals  of  justice  instituting  the  neres«ary  j»ro- 
ceedings  after  declaring  that  the  re,'^ihition  adopteil  by  the  governor-geoeral  of  the 
island  of  Cuba  on  the  2Hth  of  Set^teml>er,  1H9H,  is  detrimeutaL  Thecoorjril  has  rv- 
frained  from  making  a  statcmc^nt  of  the  antecnients  which  it  usually  makes 
analogous  opinions,  because*  it  did  not  have  in  sight  the  original  records  of  the  ci 
government  to  wliich  it  has  previously  referred.  It  can,  Imwever,  allimi  that  the 
project  of  Messrs.  Peiaez  and  Gomez  wiis  pr<ij>onnde<l  [jrior  to  the  year  1897,  whL 
among  the  dcHruments  which  have  la^en  examined  then.'  an?  technica.1  reixirts  whi 
favor  same.  In  view  of  all  that  has  hwn  stat<^  the  tuhninlstrative  c  faineil  recom 
mends  that  the  following  t^omluBiifUs  1m?  a<1ojitetl  in  the  [present  ttaae:  Mrttt.  That 
in  view  of  the  concession  to  Mewsrs.  Pelaez  and  (xomez  having  lieen  grant*^j  later  th 
the  signing  of  the  protocol  of  pence  Iwtween  Spain  and  the  United  States,  f^me 
be   declared    without   l^al    vaUdity.     SimmL  Tliat  in  case  that  it  be  not  thus 
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rIei'iclcMl,  the  rt^solutinri  <»f  the  rieneral  novemtnenU  of  f^*pteniV>er  2fi»  IfiW,  Im^  rie- 
rlan^l  *Wtririu*ntiil,  arul  the  fi^nil  Ik^  ("alltMl  upon,  in  rcinefit'iihithiii  of  tlit*  hUiI^,  lo 
eiiU'r  iin  appt^al  in  the  iistml  way  lunl  iVirni  t«M>l»taiii  l»ff<>rf  the  InhiiiialH  <if  jiistii*e 
the  .Htiid  miliifiiiition,  for  tho  motives  which  have  Ix^ti  i*ljite<l.  Y<m  will,  niitwith- 
Btandinjy,  dt?cide  w  hat  yt"U  ih^eiu  Ik.*!. 

IJ  i>o  n  tHH  'O  i  V  i  n  *;f  the  tt*  pf  *  r  t  o  f  t !  1 1  *  1 1<  1  m  i  n  i  s  t  r  j  1 1 1  v  *  *  i/<  m  r  j  t  ^  i  i  ^  1 1  hm  1 1  i  1  i  tu  r  y 
govrriior,  on  March  liil,  llJiU,  forwurd.s  the  i wipers  to  thi?  Sn-retary  of 
War,  with  the  following  eouiimiii iait ion: 

Mar€I!  lu  lyoi. 

The  Adjutant-Gicnkral  UwrrED  States  AjtMV, 

Bik:  The  within  d^K-umente  rt4ative  t4>  the  (ratializ^tion  »»f  the  Mjiradt^n*  l>rek  jire 
re>^iK'etfully  f<>rwarfle<l  for  the  eonKidenilifHi  of  the  S<M'relary  of  War,  Attention  is 
iiiviled  Ui  the  refiort  of  the  ailnuniHtrjitive  ennneil  on  tl>e  law  in  thiw  L'iiK-,  and  also 
to  my  letter  of  ret^mt  (laU;  on  thin  name  Rihje<'t.  1  exi>n-!*4tHl  in  that  letter  opinioti 
that  tlje  rejMjrt  of  tlie  eouneil  wonid  Ix-  favonihle  a.-^  to  the  validity  of  t!ie  ronreR^ion. 
It  would  Heem^  however,  that  their  linal  ronrln.'^ioii  in  adver>M'.  However,  I  am  f^lill 
of  the  8iiine opinion  iiH  that  expr*»?*Hed  in  my  letter  in  all  thai  (HTtainr*  to  the  validity 
of  the  eonn\**Kioti.  I  Ik'lievr  that  ina^smneh  i\s  atl  the  jinnripal  s^teps  in  tliiw  ronee**- 
i*ion  were  ajumrently  taken  and  eompleted  in  ^ood  faith  |>rior  to  the  si^jjiin^' of  the 
protiH'ol,  the  decision  of  itovernor-'ienend  Ulaiieo  i^Iioidd  l>e  (^^nfirmed  hy  the  pres- 
ent military  jf^jvernor  of  the  inland. 

Inahnimeht  howeveT,  a«  the  War  Departtnent  hiA&  alrea^ly  ex[»n^i*i4*«l  opinion  in  this 
ea«e,  tliese  pat>i*n*  an*  forwardetl  for  reexamination,  with  rtnjuewt  that  I  1h*  informed 
as  to  whether  the  Department  ih  tftill  of  the  Bume  opinion  a.H  that  wt  forth  in  the 
original  report  of  JnVlge  Magix>n. 

Very  rt«r*©ctfully,  Leonmuj  Wi>oi»^ 

Mujor^Genernl^  MHittirtj  (ioraitor^ 

The  fit'wt  quoHtion  rftjiortt^d  on  by  theadministi-ativecounril  appears 
to  the  writer  hereof  na  one  of  ti<lininistrutive  [Kjliey,  tiiul  one  whieli  it 
is  eminently  prtipi^r  ^liiMild  bt^  deteritiined  in  W^ashin^^t^ni*  It  i  learly 
reliite.s  t4>  the  n*sp<'etive  and  relative  ri^lits  uf  Spain  and  the-  United 
States  re,snltirj^  from,  or  ais  at^ct^^d  ln%  a  war  l>etween  the^ic  nation.s, 

Thi*  siif*]e(  t  has  lieen  disetissed  hereinUefniM'  as  fidly  as  the  writer 
feels  jnsfitied  in  doirijjf  nttder  thi*  liinitutions  imposed  on  the  diseiission 
of  sm'h  qnestions. 

The  .second  fpiestioji,  i.  e.,  whether  said  e{>n<'es,sion  eonld  he  ^^rtinted 
hiwfidiy  exc*ept  hy  special  law  of  the  Spanish  Cortes,  is  a  (|uestion  of 
law,  and  its  exanjinatitjn  show>(  tlit^  neee.ssity  of  reft*rrin)(  this  niatter 
to  the  eourLs,  ant!  also  the  authority  of  the  eotirt,s  to  piuss  njmn  it.  If 
it  were  neeessary  U>  have  said  concession  utithorized  liy  a  sjx'ciul  law 
of  the  Corte.s,  and  no  sneh  law"  wa.s  enaeted,  then  the  instrnnn'iit  njH)!! 
which  the  eoncessionnaire  relies  has  no  more  le^ml  <'t!eet  than  blank 
intper,  and  is  bindintr  njKni  no  one,  especially  the  cotirts,  and  if  offered 
in  evidence  in  eourt,  in  order  to  justify  an  overt  act  in  derogation  of 
the  rii^ht.s  of  others,  the  qin'stion  of  its  competency  as  evidence  and 
tlie  legal  effect  of  its  provisionb  would  properly  come  within  the  jurb- 
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diction  of  the  court,  and  thereupon  its  validily  or  want  of  yaSSlbf 
could  be  judicially  determined. 

Whether  or  not  it  was  necessary  for  this  oonoession  to  be  aatfacHued 
by  special  law  was  considered  at  the  time  the  Spanish  officbla  were 
conducting  the  proceedings  leading  up  to  the  grant.  The  controversf 
turned  on  the  question  as  to  whether  or  not  the  pvoviaions  of  artick 
205  6t  the  Spanish  laws  of  waters  controlled  the  appliotioiu  Slid 
section  provides  as  follows: 

Art.  205.  The  authority  to  an  awociation  or  oompany  to  canaHae  a  ri¥«r  for  the 
purpoHo  of  making  it  navigable,  or  to  establish  a  navigation  canal,  ahall  ahrayi  be 
granted  by  meane  of  a  law  in  which  there  shall  be  detennined  whether  the  woik  ■ 
to  be  £u«i8teil  by  the  funds  of  the  State,  and  indudiiig  the  other  conditkiiii  of  the 

ooncespion. 

The  l>oard  of  provisional  deputies  held  that  this  eeofcion  apfdied. 
The  lx>ard  of  agriculture,  industry,  and  commerce  held  that  said  aee- 
tion  did  not  apply,  and  the  proceedings  were  to  be  had  as  provided 
for  in  the  harbor  laws,  since  the  Matadero  Creek  was  an  arm  of  the 
sea  and  affected  by  the  tidas;  that  article  205  of  the  laws  of  waters 
applied  only  to  interior  streams,  not  affected  by  the  tides  of  the  sea. 
This  contention  was  sustained  by  the  Spanish  chief  of  engineers  in  his 
report  of  Septeml)er  It>,  L897  (see  Doc.  20,  p.  10),  wherein  it  is  stated 
that  the  grant  is  to  be  made  by  the  minister  of  colonies,  under  the 
authority  conferred  by  article  44  of  the  harbor  law.  Said  article 
provides  ius  follows: 

It  l)ertains  to  the  niinisUir  of  tluM'olonien  to  jjrant  authorization  *  *  *  forthe 
const  motion  on  tlie  sen  or  lK'iiche.s  and  adjoininjij  lands,  or  in  the  harbors,  whether 
for  private  or  jnihlic  ni^e,  of  hucIi  *  *  *  works  an  art*  complementary  and  auxil- 
iary to  those  existing?  for  the  us<^  or  service  of  a  i>ort. 

The  superior  iiuthority  of  tho  island  evidently  cx)n8idered  that  arti- 
cle 205  did  not  appl\'  to  this  ^nmt,  for  the  concession  wa8  issued  with- 
out the  authority  of  a  s]iecial  law.  The  administrative  council,  as 
already  ap])ears,  is  of  opinion  that  said  article  did  apply,  while  Secre- 
tiiry  Villalon  is  of  opinion  that  the  concession  is  valid. 

It  secMus  jidvisahle,  if  not  indispensable,  that  a  legal  question  so  diflB- 
cult  of  solution  as  to  give  rise  to  such  diaiuetrically  opposite  conclusions 
should  he  thrashed  out  in  the  courts. 

With  further  reference  to  this  question,  the  attention  of  the  Secre- 
tary is  directed  to  the  royal  decree,  dated  November  25,  1897,  pro- 
viding for  autonomous  government  in  Cuba.  The  parties  seokingr  to 
exercise  rights  und(u-  this  concession  insist  (1)  that  by  the  provisions 
of  article  44  of  said  decree  the  powers  theretofore  exercised  in  Cuban 
affairs  by  the  Spanish  minister  of  colonies  passed  to  the  gOYemoT' 
general  of  Cuba;  (2)  that  the  legislative  authority  of  the  Spanish 
Cortes  over  local  matters  and  affairs  in  Culm  passed  to  a  prospective 
insular  legislature  whose  creation  was  authorized  by  said  decree; 


(3)  pendiiiir  the  orgjinizatioti  uf  .naid  lotfi.slsitur*'  Uw  Ir^^iHliitivo  uiithor- 
ity  of  tlu'  isluml  was  to  h**  exercisrd  hy  thr  |if<>vrnitir-^(*m'nil  of  thr* 
inland  and  his  bjard  of  secretaries;  (-i)  that  said  eonressioii  having 
been  issued  while  the  governor'tri^nenil  and  1j is  se<^retaries  lawfully 
exercised  sueh  power,  the  eoiieessiou  must  be  held  to  have  received 
legislative  saijctioii,   if  such  sanction  is    reijuired  by  the  law. 

Whether  or  not  such  is  the  effect  of  the  Spanish  royal  decree  a])jM*ars 
to  the  waiter  to  be  a  proper  question  for  the  courts  uf  Cnhn  in  con- 
aider  ami  determine  when  su(*h  question  is  involved  in  an  action  pend- 
ing ill  said  courts  between  litigants  asserting  coidlicti ng  personal  or 
property  rights. 

Kesjtecting  the  situation  existing  herein,  I  continue  to  entertain  the. 
Wlief  that  the  pro|H^r  course  for  tlie  military  goverrnru^nt  to  inirsne 
is  tliat  reconnnended  hy  the  Attorney  (fcneral  in  tlic  instance  of  the 
Torre  Pla  concession;  that  is — 

L  To  withdraw  the  inttn*dict  stopping  said  work. 

2.  If  the  Halmna  ('anal  Coinimny  attempt  to  exercise  rights  under 
said  eoni'ession,  and  any  im^'ty  considers  such  exercise  prejudit^ial  to 
bis  rights  and  app4'als  to  the  unlitary  government  for  protection  uf 
said  rights,  that  such  party  f)C  referred  to  the  conrts  niaiutuined  by 
the  military  government  for  such  pur|M)scs. 

3.  That  the  administiutive  policy  of  the  Ignited  States  n^s]iecting 
the  exercise  of  sovereign  rights  in  Ilalmna  by  S|niin  during  the  time 
elapsing  between  the  signing  of  the  [>rot<»col  of  August  12,  iHi+H,  and 
the  evacuation  of  Ilabujia  by  the  Spanish  forces  is  that  exercise  of 
sovereign  I'ights  by  Spain  during  said  jM^riod  are  to  he  considered  as  the 
acts  of  a  di:  faeUj  sovereigri  government  and  of  .such  force  and  effect 
as  are  at^corded  such  acts  by  the  laws  in  fon*e  in  that  tei*ritory  at  the 
time  the  acts  were  done  and  iMN'foiiued;  j/ronlfM,  such  ex*U"cise  of 
Hovereign  rights  was  in  good  faith  and  without  intent  to  perpMnit*^  a 
fniud  n[K>n  the  existing  or  prospective  rights  of  the  United  Stjit(*s, 

While  this  repiu't  was  being  written,  the  War  I>e|)artrucnt  reciOved 
a  **t>|)V  of  Order  No.  *J5,  llc^adquarters  nepartnient  of  t'ul»a,  dated 
April  lO,  lUni,  providing  for  a  reorgiunzation  of  the  supreme  court 
of  CuIhi.  I  have  examined  said  order  toiuscertain  if  it  atlordsa  means 
of  properly  and  Hnally  disposing  of  the  matter  now  under  c<msidera- 
tion,  and  do  Tiot  think  it  does.  Said  ortler  provides  for  an  adminis- 
trative chamlier  which  ** shall  take  cognizance  of  all  matters  *  ♦  ♦ 
which  the  laws  at  present  in  force  tuisign  to  the  clnuuber  of  th**  court 
for  the  administration  of  justice  in  administnitive  matters  (conten- 
cioso-administnitiv(js).'" 

If  I  corri^ctly  understand  tlie  proceeding  kntmii  as  "'conteTicioso- 
athninistnitrvo,''  it  is  in  th*'  nature  (»f  an  appeal  ti>  a  branch  of  the 
judiciary  from  a  decisitni  reinlcnHl  by  an  cdhi'ial  of  the  administrative 
or  exocutive  bjunch  of  the  govermueiit.     If  so,  it  is  necessary  for  the 
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executive  1>niiich  to  i-eiuler  a  decision  in  order  that  the  appeal  msiy  t»e 
tfiken.     The  questionn  involved  whieh  the  courts  of  Cuha  may  pi*op- 
erly  considt^r  lire  *jue.stionH  af  hiw  which  tlie  officials  of  the  admin 
tmtive  branch  nmy  not  i)ropcrly  detcniiiae,  und  in  the  absence  of 
decision  thereon  by  the  adiiiinistniti  ve  linmch  the  adniiiiisti'ative  ch 
l>er  of  the  .supreme  <:nurt  of  Culm  could  not  acquire  jurisdiction 

I'he  (inestion  as  tu  what  extent  the  Unitcil  States  will  recog^nize  the 
exercise  of  sovereign  rights  in  Cuha  by  Spain  after  the  two  nations 
had  entered  into  tln^  agreement  of  August  12,  IKIKS,  ]s  a  niattiM-  liotween 
those  two  sovereign  nations.  What  position  shall  l*e  uns unied  and 
what  pulicy  pursued  by  the  United  States  in  regard  thofuto  m  not 
to  be  determined  by  the  courts  of  Cuba.  When  deterinincd  and 
announced  by  the  competent  autht>rity  of  the  United  Stattss,  it  is  to 
lie  res|>eeted  and  carried  out  ljy  all  In'unches  of  the  government 
CuVta,  and  is  not  subjec^t  to  review  or  tnoditication  by  the  judicial  prcK 
ceduro  known  as  '*conteueioso-adiuinistrativo/' 


i*op- 


The  Secretary  of  War  approved  the  views  expressed  in  the  forcj^ 
iug  report,  and  advised  the  militiiry  governor  of  Cul>a  as  folk>w\s; 

May  29,  1001, 
Sir:  A  report  by  the  law  oflk^^r  of  the  Division  uf  Insular  AffujrH  in  Ihe  matter  * 
the  ronoeasioii  to  t'aiialisie  the  IVIatailero  Rivt.*r  is  ijieluf^eil  liert^wiUi   t  "faring  luj 
approval. 

It  is<  eviflent  tliat  s<mw  vonixmnn  has  exieteil  in  the  treatment  of  jfueh  »ubjet*ts  iiq 
Wnj^liinirton  niul  Ilalmiiii,  arisinti  from  tlic  vvifli*ly  ^Ufferent  «VMtoniH*rf  Jaw  ami  judi<^ 
rial  ]*rori:Hlur*%  which  ftinn  tlu"  jKiiiit  of  <h.^(iiarturr  foro|unionH  tun]  i]iH*isioiL«  tender 
in  the  two  plaieft.  The  ftiiirie  terms  iiwtMl  in  the  different  plains  sometimes 
wiilely  "i  I  fie  rent  meiiniijgs.  The  prindpit*  to  whicli  the  f  >efMiHTiient  hn-s  endeavorf»*t' 
In  adher<:%  aiiti  whieh  was  ilefinitely  determirHHl  up<jn  at  the  Wjrinninj^of  your  a^tniLn- 
istration  of  (^uba,  in  that  such  detisions  ihH  tht*  nepartTuejit  nmkt'*^  iijKjn  que^tion.^  i 
this  elianLt'ter  will  )w  limit*?el  to  (lef'i.^iori?«  hir  the  piir|>ise  of  (Sfin'^if'ff  a«lminiHtrativfl 
a4*tiori,  and  that  the  Department  will  not  unilertake  to  |H'rforni  the  him'tiona  of  a 
oiairt  to  detf*niiine  the  njjhfs  of  hidiviilnalH.  The  de(  inion  made  in  tlie  Malaijero 
Canal  ra'<eon  thi*  5th  of  Oeloln^r,  IH!iU,  wan  of  thi?*  dei^eription,  tt  wai^  moI  cleHi^ner] 
to  df'termine  the  riierhtH  of  tiie  persons  rlaimiu^  the  ronc*e.Msioji,  hnt  to  det*»nTdue  thfi 
dnties  of  the  military  admini^itnition  of  I'lilwi  in  it-**  administrative  trctatmeiit  of  tlu 
eoncession,  and  the  fourth  chiuseof  that  det-isioii  waH>in(ip(xsiHi  {*>  ath^jaately  expnsg 
that  limitation. 

The  seeretary  of  pnhlie  works  apfMironth' ijavi-  to  the  d*M4sion  that  the  «xin<v8sioii- ' 
ntiires  had  a  pnma  fttrir  ritflit  a  mnrh  more  extended  and  nnwarninte^l  ffirre  when  he 
derlare<l  thai  the  prwat  jiUir  rijitit  had  the  force  of  an  tin«tispyt4^'d  ri^ht  until  deelared| 
to  l>e  utiif  hy  tlie  iir*i|>er  anthonty.     The  dei'i.sn^n  ma^le  liy  the  War  I  *etn;irtriient  ^avQ| 
no  foree  or  eff*Tt  whatever  to  the  foneesHion  when  pref*i*ntiHl  lo  a  eourt,  relieveil 
thf*  (YiniTSHionnain-s  from  no  hnrden  of  estalihshinjj  their  ri^hti^in  rourt,  and  had  no 
effect  whatever  except  as  jfrneriiing  the  motion  of  the  i^jhoinintrative  oflh  ers  of  tho 
military  government.     It  ret|nire<l  tliat  yon  f^honld  withdraw  the  prvdutiition  which  i 
your  predei'twHijr  hail  estatilialied  hy  military  order  li^iainst  the  exercise  of  wliaU^ver| 
rights  the  cont^eesJonnaires  may  have  Imd,  leaving  ttie  conee^sionnaires  topnisecut 
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their  nph(H  precint'lv  a,**  if  Hint  rnililary  unler  ha<1  never  U'ei*  jriven.  Tlmt  ixmrse 
HtiiHild  Ik^  folli»wt»*l  tiiiw.  The  vvitlulmwal  of  Hiat  (»nltT  will  rmt,  Ihiwovit,  prevent 
the  inilltury  pivertimt'fil  fnnii  diH|uitiii^r  in  iiuy  *'tnirt  nf  e«irn|i«4tiif  jnri><Hlii'tioii  the 
vali^lityof  thtM-tinresHioji,  eith*'ruHeoin|iliiinjirilnrsi.Hflefeii4unt  Jiu^t  an  any  in<tivi<huil 
whciHe  ri^rhts  may  l>e  affected  may  iiij«pnte  it,  and  in  :i?iy  snrh  pniri't»din*:  tin*  eliiijii- 
antfl  of  HKlitK  under  the  eoiHvwiiin  will  Ije  iNiund  to  eHtahlirth  their  n^hl>i  iirt^i'i.sely 
B»  if  no  mu'h  ihH'\m>n  had  t)ceii  niarle;  uor  d(xi!<  this  declHiou,  or  the  withdrawal  of 
the  prohiiiitory  onk-r  nnder  it,  jirevent  the  taking  of  the  eUHttjmary  pr<K'e<Hlin;j,  in 
I'jiBe  the  f  oiieex-jion  shonlVl  lie  liehl  to  in*  valid,  for  iti^  anindnienl  njmn  the  j^ronnd 
that  it  i?^  detri mental  to  the  unhlit'  tntert'j't.H, 

TIh  rt^  in  *mr  tnaHer  u[ntti  whirh  the  dt^^'isiiin  of  the  Department,  however,  in  ron- 
i'ltL-^ive,  and  which  ih  not  d*H*intHi  to  Ije  ofH^n  for  deUTini nation  hy  any  rfinrt,  and 
that  i^*  iifMm  tlir  pmer  of  the  Spanish  tiovernment  to  ifrant  snrli  a  i  ouet^sion  on  the 
L*Htli  of  Anirnnt,  1H5IH,  That  is  a  }H»Iitiral,  nut  a  judieial,  ipiestion.an4  the  view  laki-n 
l>y  the  iK'tuirttnetJt  is  that  the  date  it.wlf  in  not  itiiiehusjve.  lunh  8Uel»  ra*<e  luiiHt  Ihj 
iTirisidenHl  hy  it*«i*lf  on  it*^  own  nierit*.  Act*)  i*i  Spain  in  t'nhi  l»etweeii  thetfigninj^'  of 
the  protocol  and  the  ovaenation,  done  in  y^khI  faith  and  in  the  orrlinary  exerciR*  of 
pivernnicntal  imwerF,  are  to  lie  trealed  iw  llie  valid  arlj*  of  a  pivernmeiit  f/r /mif#, 
while  aciM  done  f*<r  the  tmrpow.'  i»f  withdniwin^  or  withholding  pro|>erly  or  valnahle 
rights  from  the  government  ahoitt  (o  inncceed,  and  not  done  in  k^cmI  faitli  for  thu 
legitimate  ittirtMiHen  of  p»vernmenl,  an'  t*i  In*  treatt*i' il^  invalid, 

Xt'TV  i-esjKH'tfidly, 

J'J.ine   llooT,  iSci^rtianj  of  Wat\ 
Maj»tien.  L»-ioN,\Ki>  Wtwio, 

Mititanj  Governor  **/  Cftlm,  ifahinn,  Vnttn, 


THE  QEANT  OF   FRANCHISES   BY  SPAHISH  OFflCIALS  IN   CtJBA 
AFTER  THE  SIGNING  OF  THE  PROTOCOL  OF  AUGUST  12,  1698. 

[$ubtiinn«l  .liinr  HI,  nmi.    Chh'  S*k  7"1.  ivivifilijn  of  Innulnr  AfTalra.  Wiir  l>cjiflrlmentj 

8iu:  I  have  the  honor  to  aekiitmdrdjjfe  the  I'OiHMpt  hv  reff»ri*n''e  of  a 
f'onimunirjitioH  nti  the  nbove-eiititled  suljjeet,  ii<ldn*s.HOfl  to  the  StnTe- 
tnry  uf  Wtir  hy  the  ivjilitttry  i:<n"orncir  i^f  Ciihtu  under  date  of  Juno  5, 
IIHH,  whieh  h'ttei"  is  referred  to  rtie  "for  remark."  In  response 
thereto  I  have  the  further  liouor  tti  suhuiit  the  folhrnin^'': 

There  is  no  dtniht  in  iny  luind  that  the  Itiitecl  Stjites  is  justified  in 
reviewing  «ueh  exennHCH  of  sovereiirn  jinthority  hy  S|Min  in  C'uha  as 
took  j)hi(*e  after  (Vniffress  piissed  the  resoluti<ai  of  April  20,  iSt^K, 
enlliti}^^  u|K)u  Spuiu  to  \vith<lrji\v  frtnn  the  i.sland.  Hut  I  do  tiut  Udieve 
tlnit  ifj  niaking  sueh  review  the  United  States  is  at  lilMTty  to  !ide>pt 
tin*  harei  unrl  fast  ride  that  all  exercises  of  Moverei;/n  liuttiority  hy 
S[>ain  iTt  Cuba  after  a  g^iveti  date,  other  ilum  th*'  ditte  on  vvhic  li  the 
tiiinsfer  of  M>veret*,^nty  was  etTetted,  are  to  Ik*  ronsidered  null  and 
void.  To  tidopt  smdi  a  ruh^  is  to  di-cdare  null  and  vtnd  eaeh  and  eveiy 
official  a(*t  of  all  otlieials  in  all  hrain^heh  iif  the  «,niverninerit  <d'  ('idni 
by  Spain  durin*^  tlie  (h^sitfiiateti  period,  for  eaeh  nffieial  of  that  gfov- 
ernnient  arted  |nirsnant  to  authority  d^-rlved  from  Spimish  sovereignty 
aod  as  the  agt*nt  or  itistruuient  of  that  sovereignty. 


A 


596 

I  think  it  must  be  conceded  that  the  ordinary  exeroiae of  goFemmental 
powers  by  Spain  in  Cuba  during  the  interim  between  the  protoocd  of 
August  12,  1808,  and  the  evacuation,  January  1, 1899,  is  tO  be  treated  as 
valid.  Such  of  the  acts  resulting  from  such  exercise  as  fnay  be  termed 
public  or  political  were  properly  subject  to  modification  or  repeal  hy 
the  United  States  when  that  Government  entered  into  possession  of 
the  territory  and  assumed  the  exercise  of  sovereignty.  Bat  sach  of 
said  acts  as  created  rights  of  property  and  conveyed  them  to  individ- 
uals or  associations  are  not  subject  to  such  unlimited  discretion.  It 
does  not  follow  that  these  grants  must  all  be  recognized  without  ques- 
tion, but  I  do  not  think  they  are  subject  to  the  arbitrary  approval  or 
disapproval  of  the  military  government,  nor  to  the  test  of  any  date 
preceding  that  of  the  treaty  of  peace,  whereby  the  rights  of  Spain  in 
Ouba  wei-e  '*  relinquished." 

If  the  Crown  of  Spain  possessed  the  proprietary  title  to  property  in 
Cuba,  it  could  exercise  the  ordinary  right  of  alienation  and  convey 
su(^h  of  said  propei*ty  as  remained  in  its  i)ossession  during  the  proifreas 
of  the  war.  As  Itetwecn  belligerent  nations,  the  test  of  ownership  and 
its  appuitenant  privileges  is  jHmeffswn;  and  the  test  of  the  exercise 
by  belligerents  of  the  privileges  appurtenant  to  ownership  and  posses- 
sion is  gtHxi  faith  toward  its  adversary.  This  is  tue  rule  as  to  property 
actually  existing  prior  to  the  grant,  such  as  real  estate  or  personalty. 

Sovereignty  may  properly  exercise  its  powers  in  such  a  way  as  to 
create  property  or  property  rights  a^;  a  rivsult  of  such  exercsise;  as  by 
the  grant  of  patents,  copyrights,  franchises,  and  exclusive  privileges. 
Such  exercise  of  sovereign  jK)wers  hy  a  nation  at  war  is  to  be  tested 
in  the  same  >vay  as  c()nve\'ances  of  property  In  csffc.  If  the  territorial 
limits  of  the  grant  a're  confined  to  territory  within  the  possession  and 
sovereignty  of  the  sovereign  making  the  grantor  conferring  the  priv- 
ilege, the  exercise  is  thereafter  to  ])e  tested  by  the  (jintd  faith  of  the 
parties.  It  is  inij)ossi})le  to  say  what  evidiMice  is  sufficient  to  show 
good  faith,  or  the  want  of  it,  in  any  or  all  crises.  The  question  must 
Iw  determined  by  the  facts  appearing  in  each  case  as  it  arises.  Take, 
for  instiince,  the  grant  of  a  j)atent  ]»y  registration  in  a  provincial  reg- 
istry of  Cuba  prior  to  l)eceni})er  10,  lSi)8.  Such  property  rights  as 
were  then?])y  conferred  by  the  sovereignty  of  Spain  would  be  recog- 
nized and  protected  by  the  j)resent  government  of  Cuba,  although  it 
would  be  an  instance  of  the  exp(»lled  sov(»reignty  projecting  its  author- 
ity into  that  of  the  new  government.  But  supjwse  that,  in  addition 
to  granting  the  exclusive  right  to  manufacture  the  patented  article, 
the  letters  imtent  provided  that  for  a  i>eriod  of  fifty  years  the  mate- 
rials used  in  manufacturing  said  article  should  be  admitted  free  of 
dnty.  Such  provision  might  Iw  binding  ujK)n  Spain  while  it  contin- 
ued in  iK)ssession  of  Cuba,  ]>ut  would  not  be  binding  upon  the  new 
government,  l^cause  such  attempted  extension  of  sovereignty  and  con- 


tinned  exercise  of  ^overeiprn  puwoi"  m  ihnt  territory  would  he  judtfod 
w^iltt^fffl '^w^liQii  tested  by  the  rii^ht.s  of  t!in  Uiiited  Stites.  The  Crown 
of  Spain  bad  the  ri^^ht  tn  ruTivey  real  estati*  to  whirh  it  had  jjriiprie- 
tar}"  title  and  of  whieb  it  wa^  in  possession  up  to  the  date  of  the  treaty 
of  i>t?ace.  But  suppose  it  had  ronveyt^d  the  forts  eommandin^^  llahana 
hiiH)4)r  to  an  individual.  Tlie  l^nitrHJ  St-iites  wouid  not  be  required  to 
respect  such  eonv^eyanee.  The  (Jrowri  of  Spain  had  the  ri^ht  to  author- 
ize the  ronstrnetion  of  a  darn  aeross  thr  Mahulero  Cre*^k  in  Hahana. 
But  suppose  the  purpose  and  effect  of  its  c  onstruttion  wen^  to  rut  tdl 
a  i>ortion  of  the  eity  from  marine  (*oninierce  and  to  Hood  a  lar^e  sec- 
tion of  eonntrv.  Sueli  eoneession  wcudd  justly  i>e  ht'ld  to  lark  the 
element r»f  tro<Kl  faitli.  On  the  *>tlier  hau(L  snpposr'  Spain*  in  ordt^r  to 
se<mre  food  for  the  ti'oopi?*  in  Hahtna.  had  puT-rha^ed  in  Septeml>er, 
IHS^H,  a  quantity  of  tlour  from  a  ni(4*<*h!int  in  llal«inji,  and  in  pnyuu^nt 
couveyed  to  him  a  vaeunt  lot  or  |>arc'td  uf  land  in  liahaTKHif  wlui'li  th*' 
Oown  of  Spiin  had  proprietary  title  an<l  whiivh  wa,s  woith  no  more 
than  the  flour.  Would  the  I'niti'd  States  he  at  liberty  to  i<rnf»re  the 
rights  of  tin*  men'hant  b*M'iiuse  nf  the  date  of  the  r<)UV(\van<'e^ 

The  qnestion  of  got>d  faith  is  one  wliieli  arises  between  the  United 
States  and  S|>ain.  It  relates  f.i't/m/'rJf/  to  the  relative  antl  respective 
rights  of  these  two  nations  as  thi\v  wen*  atlV-eted  by  the  e\'erjts  of  the 
war.  The  United  8t4it*^s,  being  the  victor,  i^s  in  a  position  to  decide 
for  itself  whether  or  not  its  adversary  a«l4'd  in  gomt  faith.  It  is  ncit 
a  ipitv^tiiai  ftu'  tliei'ourts  to  det**rmine.  It  is  fnfirfuftifiHifL  and  eonrt.s 
are  without  jurisdiction.  It  is  to  l>e  resf»!v<*d  by  the  authorities 
chargetl  with  the  maintenance  of  tlie  rights  of  the  rnited  Stntc;^  in 
Culm  and  willi  carrying  out  the  purjiosi's  of  the  United  Stairs  with 
regard  to  that  island.  It  a|>t>earH  very  rlear  to  me  tliat  the  jx>werH  of 
determination  possessnl  by  these  authorities,  i*xrri'ised  with  judgment 
an<l  regard  for  the  rei*ogni/jMl  powers  of  national  savcrcignty,  will 
afford  ample  protection  to  the  intei-ests  of  the  Uiiited  Stjit^H  and  Cuba, 
and  at  the  same  time  ^'disrhiirge  the  tjbligations  that  may,  under 
inti^rnational  law,  result  from  the  fact  td"  it^  {t_!nba*s)  ori'upati<iri  for 
the  prot4*t*t!on  of  life  and  property"  (Art,  I,  tmity  of  jx-aecV).  -uid 
liki^wise  carry  out  the  t>rovision  of  the  tn^ity  **  that  thv  n^liuipiishnient 
Cir  eossion  ♦  ♦  *  i-m^  i^^j^  In  njiy  n'spo(4  impsur  the  property  i*r 
rights  wliich,  by  law,  Indojig  t**  tln^  pra(*rfnl  t>ossession  of  propertv  of 
all  kinds"  (Art.^  VIII). 

I  not*^  that  in  tht^  letter  under  coni^idenition  the  military  governor 
says: 

The  opinion  here  haj^  Innnx  that  Ihi*  rtnthorif  y  of  tho  Spanish  Govonimeiit,  from  the 
Mjriiinji  of  tli*»  prntotol  up  to  the  ilad-of  tMiupU^tinii  uf  «'vaeiLatinn,  ihtl  not,  inidiT  iti*> 
tirennistanri'S  existinjfp  aiitlmri/e  tliat  <  Mivemnu'itt  t*i  yrunt  i-oniTHHioJiH  rotivtnirij? 
piYiperty  or  valmUili'  riuhtM  nr  [irivilt^tsM;  that  it  was,  in  fii*'t,  g«inu»ly  in  [j«>liL>e  tontn^l 
of  the  terrilory  i/etulinjr  it«*  ot^niputioii  hy  the  viHoHouM  enemy*  I  ln'heve  tlmt  tiueh 
is  the  tmlvHafe  imm  to  priK-e<*il  upon;  <»therwiHi'  we  hIjuU  have  tr«iubl<^  for  s^^»*^ 
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over  concessions  granted  by  Spanish  officials  during  that  period.  It  would 
inasmuch  as  all  these  grants  involved  property  or  valuable  rights  bel<Higiiig  to  the 
future  government  of  Cuba,  that  their  transfer  by  the  Spanish  Govemment  at  that 
time  was  unauthorized. 

Thette  remarks  do  not,  of  cotirne,  apply  to  any  adminiMrative  meamreSy  meatum  tf  a 
ganiiary  character ,  or  thoae  taken  on  the,  ground  ofpubUr.  necetmty^  hut  only  io  musk  aci»  at 
remMed  in  tfw.  transfer  of  property  of  the  SUtie  or  conremmis  or  prmiege*  ofwdue^  io  gnaU 
which  ini'olved  the  rights  of  sai^ereignty,  and  which  were  not  neceaaary  a»  an  adntmufroftur 
mmmtre, 

I  italicize  the  concluding  paragraph  of  the  forgoing  quotation  in 
order  to  direct  attention  to  the  fact  that  the  military  governor  reoog- 
nizes  the  neco^ssity  of  admitting  that  Spain  properly  exercised  sover- 
eign powers  in  Cuba,  during  the  period  under  consideration,  for  the 
purposes  designated  in  said  paragraph.  By  reference  to  the  protocol 
of  August,  1898,  it  will  be  seen  that  said  protocol  made  no  exception 
and  did  not  undertake  to  preserve  to  Spain  the  authority  necessarily 
exercised  in  measures  to  which  the  military  governor  refers.  If  the 
protocol  put  an  end  to  Spain's  right  to  exercise  sovereign  powers  in 
Cuba,  it  ended  the  right  for  all  purposes. 

I  am  of  the  opinion  that  the  military'  government  of  Cuba  is  not  at 
libei*ty  to  adopt  the  rule  ^'that  the  authority  of  the  Spanish  Govem- 
ment, from  the  signing  of  the  protocol  up  to  the  date  of  completion 
of  evacuation,  did  not,  under  the  circumstances  existing,  authorise 
that  Government  to  grant  concessions  conveying  property  or  valuable 
rights  or  privileges;  that  it  was,  in  fact,  simply  in  police  control  of 
the  territory  pending  its  occupation  by  the  victorious  enemy." 

Such  is  not  the  rule  of  international  law.  (Halleck's  Int.  Law,  3 
ed.,  vol.  2,  chap.  33,  sees.  23,  24,  25.) 

Such  is  not  the  position  tiiken  by  the  United  States  at  the  peace 
eonf(»rence  in  Paris. 

At  that  time  the  United  States  dealt  with  Simin  as  being  possessed 
of  both  sovereign  and  proprietary  rights  in  Cuba,  and  required  Spain 
to  rel!n(]nUh  both. 

Such  is  not  the  theory  formulated  in  the  treaty  of  peace. 

By  that  instrument  the  United  States  recognized  the  right  of  Spain 
to  convey  both  sovereignty  and  proprietary  title  in  Cuba. 

Such  is  not  the  rule  adopted  by  the  President  of  the  United  States 
in  this  matter. 

It  will  be  recalled  that  during  the  proceedings  of  the  mixed  com- 
mission to  arrange  the  terms  of  the  evacuation  of  Cuba  the  American 
commissioners  learned  that  the  Spanish  officials  were  granting  fran- 
chises and  selling  government  propeilv,  and  thereupon  reported  the 
facts  to  the  President,  who  called  ujx)n  the  Spanish  governor-general 
of  Cuba  to  prevent  further  grants  of  such  character.  If  the  President 
had  been  of  the  opinion  that  the  action  of  the  Spanish  authorities 
was  null  and  void,  because  taken  after  the  protocol  was  signed,  he 


would  liartlly  hiivo  juldi'd  t«>  the  i^ompliiiitions  then  exiHtin^''  f»y  pro- 
seiitiiitf  an  unnert^ssjirv  ili^rniirid. 

To  nfiw  (l^u'buv  thjtt  lis  to  Culm  after  Au^ist  12,  1898,  Spiiin  waw 
"simply  in  jx>Iii'e  control  of  tlif^  territory  pencling- its  orcnpat ion  by 
tlit^  virtorious  oiicniy  ^*  is  to  titki>  the  iK)sition  that  at  thnt  dut**  tlu* 
l^Tiiti^tl  States  lijid  t*rt'ected  the  r(nu|>lete  coiiijm^st  nf  Cuba  tind  that 
the  ri^htn  of  the  Unit*Ml  States  are  Itased  on  that  eouquest,  My 
uiHlerstiuitlinj^  is  that  tlu*  po.sitinn  t^iken  hy  the  AdniinistratitHi  is  that 
the  rights  of  tlie  Cnited  States  in  Cut)a  are  liased  u|miu  the  treaty  of 
Paris  (Deeember  h\  1898),  and  not  on  (*oui|uest,  Complete  eorKpiest, 
sutlieieut  U*  trausf<*r  sovereign  and  |»roprietury  ritrfits,  impiises  fddi- 
^tii)us  and  liabilities  which  the  United  States  avoided  by  the  treaty 
of  i)eace. 

From  the  fore^oinjnr  it  follows  that  when  a  elaim  is  madi*  tliat  the 
Spauisli  (iovernuietit  gmnted  a  fninehise  or  eonveyed  luoperty  in 
Cuba  while  the  condicJon  of  war  existed  there  or  aftAM"  the  prot<x*ol  of 
Auti-ust  I'i,  IS1>K,  w^as  sipfned,  the  tirst  question  to  be  determined  is, 
Was  the  jjfnint  by  the  (Toverunieut  of  Spain  in  fraud  upon  the  rights 
of  the  United  Stiitesf 

This  qnestiim  is  to  1h*  determined  by  the  authorities  of  the  Fnited 
States  (diar^n*d  with  maintaining^  the  ritrhts  mid  jiroumtintr  the  pur- 
posers  of  the  Uniti*d  States  in  Culm.  Earh  ease  must  l>c  adjudged  on 
its  own  merits  and  the  tpiestion  resolved  by  eonsitleraticm  cd'  the  fa<*ts, 
eiremnstanees,  an<l  etjuditioiis  involved  in  the  transjit*tif>Jt.  Karb  ease 
is  a  bridge  whieb  can  not  Im  crossed  until  reaehed. 

If  it  should  bt*  determined  that  the  trmnt  is  void  fur  ward  of  ht^fnt 
p**lf'^  or  because  it  violates  the  rij^hts  of  the  United  States,  sucli  deter- 
miiuition  should  Im*  declannl  and  an  order  issued  prohibiting  the  exer- 
cise of  rit^hts  under  said  ifnint.     This  would  end  that  partic*ular  rase. 

If  it  should  Im^  deteriiuned  that  tin*  ^rnmt  was  not  void  its  against  the 
rights  of  the  United  StatcH,  it  is  not  necessary  for  the  Unit^*d  8tjitt*8 
authorities  to  deehnv  such  determination,  and  they  should  not  do  so. 
By  rcfrainiuMr  from  naikinj^^  sm-h  thn  larati<nr  the  executive  department 
enables  the  courts  of  Cuba  to  determifte  the  tpu\stionsof  procedure  and 
authority  of  the  officials  under  Spanish  law.  It  does  rjot  ftdlow  that 
[jeeaiise  Spairj  coi^W  have  j^^ranted  the  e«)n cession  that  therefor*^  Spain 
fh'*/  if  rant  it. 

The  (government  of  Spjiin  is  a  constitutional  nionarchyV  and  the 
validity  4)f  a  concessu)n  uiay  involv*'  a  constituti*uial  ijueslion.  The 
grant  of  fmnchises  or  concessions  whi**h  the  (lovernment  was  author- 
ized to  maki*  was  regulated  Ity  law  and  required  to  l>e  accoTupHshed  l>y 
following  u  procedui'c  cvstuldished  by  law.  In  every  case  the  validity 
of  a  concession  would  involve  the  fpiestion  of  whether  or  not  the  grant 
had  been  made  pursuant  to  tliese  Spanisli  laws. 

1  doulit  uol  that  this  4Uc.>tion  may  be  judieially  determined  by  the 
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executive  branch  of  the  military  government  of  Gaba  if  it  sees  lit  to 
exercise  the  power,  and  that  such  determination  of  the  question  by  tiie 
executive  branch  would  be  binding  upon  the  oourlB  of  Oabe;  but  I 
understand  the  administrative  policy  adopted  by  the  War  DeparCment 
for  the  military  government  of  Cuba  to  be,  that  the  exeoatiye  bnndi 
of  the  military  government  of  Cuba  is  to  ref  rain,  wheneyer  poesible, 
from  judicially  determining  such  questions  and  rdegate  them  to  the 
courts.  Therefore  the  officials  of  the  executive  bnuMsh  of  the  militaiy 
government  of  Cuba  ought  not  to  ratify  or  approve  any  of  the  grants 
or  concessions  heretofore  issued  by  Spanish  authority  in  the  island, 
for  to  do  so  is  to  bind  the  courts  to  sustain  the  ratification. 

The  executive  branch  of  the  military  government  will  continiie,  of 
course,  to  exercise  the  police  power  and  prevent  the  violation  of  the 
rights  of  others  by  those  whose  claims  of  authority  are  not  supported 
by  sufficient  showing  to  make  out  a  prima  facie  case,  and  will  take 
such  steps  as  are  necessary  to  protect  the  public  welfare  in  all«matteri 
subject  to  the  control  of  the  police  power  of  the  government. 

In  short,  when  the  military  government  of  Cuba  is  of  opinion  that 
a  particular  grant,  if  otherwise  valid,  is  not  in  violation  of  the  rights 
of  the  United  States  as  existing  at  the  time  the  grant  was  made  by  the 
Spanish  authorities,  the  executive  branch  of  the  military  goyemment 
will  take  no  action  in  regard  thereto,  except  to  r^fukte  the  manner  of 
exerci.sinff  the  rights  asseited  under  the  concession,  by  the  ordinary 
exercise  of  tho  police  power,  and  thereby  leave  open  the  questions  of 
law  involved  for  the  determination  of  the  courts.  When  the  military 
government  of  Cuba  is  of  opinion  that  an  alleged  grant  purporting*  to 
have  been  made  ])}'  the  authority  of  Spanish  sovereignty  is  in  fraud  of 
the  rights  of  the  United  States  as  they  existed  at  the  time  the  ^jfrant 
was  attempted,  the  military  government  will  prohibit  the  exercise  of 
rights  under  said  alleged  grant. 

In  his  letter  of  June  5,  1JM)1,  the  niilitar}^  governor  of  (Juba,  having 
reference  to  the  Spanish  (concession  for  the  canalization  of  Matadero 
Creek  and  in  response  to  the  letter  of  instruction  from  the  Secretary 
of  War,  dated  May  29,  1901,  says: 

The  yjoint  at  issue  was  whether  r)r  not  the  War  Department  was  willing  that  I 
should  confirm  the  approral  of  the  former  goi^nior-geiural.  »  »  ♦  I  understand 
from  tlie  general  tenor  of  your  letter  that  such  appn)val  is  a^o'ecable  to  the  War 
Depjirtnieiit.  *  ♦  *  Inaeeordamre  with  your  };eneral  instructions,  and  having  con- 
siilenMl  the  case  uix)n  its  own  merits,  I  >vill  indorsi^  ui)on  it  my  acoeptanoe  of  it  as  a 
vaUd  e(mee8sion. 

The  letter  of  the  Secretary  of  War  to  which  the  military  governor 
refers  is  as  follows: 

May  29,  1901. 

Sir:  A  report  by  the  law  officer  of  the  division  of  insular  affairs,  in  the  matter  <rf 
the  concession  to  (dualize  the  Matadero  River,  is  inclosed  herewith,  bearing  my 
approval. 
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It  is  evit^ent  that  i*i»me  eon  fusion  haj§  exintec!  in  the  treatment  of  siieh  Hiibjei^'ts  in 
Waphinjorton  uml  Halmnii,  jirwitij^  from  tlie  widely  ^liffererit  ^yi»ten»M  uf  law  and  judi- 
cial ]iriH'tMlnre  whiih  Umn  the  iM»int  of  rh>jmrttire  f<jro]/un*jnHand  deeii'ions  rendere<l 
in  Llie  I  wo  |i]arew.  Tin*  ^anie  ttTrnn  ust'd  in  thr  diffen-nt  phues  *-'iiinetinit^  iiirry 
wi<h*ly  different  niearn'nu*«-  The  prineij^le  to  which  tlii-  I*e|rartnitnl  hut*  endt'uvnre<l 
to  iMlhi'ri%  and  wlneh  vva?*  lieHtntt'iy  tleterrnineil  n]nm  at  the  heirinn'in;;  of  ynur 
axlnniiistratiun  of  ("ulm,  ij^that  j^iirh  deeitjioiiHa.*^  tin-  I)e|)iirtiin'nt  niiiki*?^  n|n»ii  <|Ut^ti<*na 
of  this  rhamrter  will  ln'  limited  t^KltHif^iiaiH  for  tht'  i>urjHiMMif  j^nidin^  a<lministralive 
artion,  and  ihat  thr  I>i^|wirriiiLMit  wiJl  not  nndt-rlake  tti  ]M'rf(jrm  the  fnneti<s(iM  uf  a 
eourt  U*  /letermiiie  tlie  rijjhts  nf  intlividtialj^.  The  (tet^iHion  made  In  the  ^latailero 
Canai  t^sp  on  the  5rh  of  Oetober,  IHiltl,  wBi*  of  thin  ile,"^Tiption.  It  wai*  not  desi^^nwl 
to  detenniJie  the  ri|;htj4  of  tlie  per>*i»u.M  claindf»^  the  «'t»neHjft«iijn,  tint  tii  determine  ttie 
duties  (vf  llip  mihtary  lulridniHtralion  ai  Cnlm  in  il^  nilmini.Mtrative  trt^atrnt^nl  of  that 
eonr'c*witai;  and  tlu^  h>urth  elanse  of  tltal  derit^ion  vvasFn|i|M»fHHl  tti  :i«h^ijnat**ly  *'X|a'i*><s 
thai  liiidtation.  Tht*  i^nrelary  of  pnhUr  works  a|>paivntly  ;fave  tn  the  detij^i^iij  that 
the  rfaii'e>JsioTmain'i*  had  n  prim*t  f*trit  ri^ht  a  nmrli  iijn»rt*  t'xtt'uded  and  miwaiTante<l 
fortv  wVieii  he  dt'elarrd  that  thv  pntttfi  ftirit'  ntrht  liail  thr  ftirrettf  an  nndis[nili>il 
rijjht  until  deelarrd  to  Ik*  uttff  hy  the  jirojktT  anthnrity.  The  dntKion  made  hy  the 
War  lh'i»artmenl  i^ve  no  ftiree  or  cffet-t  whatever  to  the  ('<»m'eHsjoii  when  jirt'«vntfd 
to  a  eonrt,  relieve*!  the  eonri^iwifiiinairet*  from  no  tairilen  of  w^tahlishin^rtlit'ir  rit^bl.sin 
eourt,  ami  hail  no  e£ft*et  whatever  exeept  an  governinjj;  the  ai'lion  of  the  adminln- 
trative  utlieern  *il  the  ndlilary  frovi^rnmerit,  Jt  rei^nireil  tluit  yrm  t^luMd*l  witlidraw 
Ihf  pn>hihitii>n  whieh  ynnr  prt'iii'crHH<»r  had  i*j<taliliHlusl  hy  military  onler  av'Jtins't 
the  exereiwe*  of  whatever  ri^ht**  the  t'otnTH^iomiairt^M  may  have  had,  leaving  Ihe  njn- 
ei»i*Hionnairi*H  to  ]irt>HtH'ute  thrir  n^ht*^  prei'ihtdy  a><  if  that  military  order  lia<l  never 
l>eeni  jrJven,  That  runrse  j*honii|  Iw*  fMllMW*'il  now.  The  withdrawal  of  that  onler 
will  not,  lioxvever,  jirevent  the  nnlitary  j;overnment  from  dis|intiii^'  in  any  eonrt  of 
rom|nHfnt  inri!*«lielion  the  valiility  t4  \he  eoncH*t*Hifm,  eitlier  an  naiiplainanl  <*r  as 
tleferidant,  jnst  tw  any  indiviiltml  whose  H^jhthf  tnay  he  affeete<l  may  dispute  it,  ami 
inanyt^mh  prtX'e4.Hhnjf  f he  flaimanti<  of  H^diti^  nmler  theeoneei*<ion  will  lie  Ixiund 
to  eHtahlinh  their  ri^htn  privisely  as*  if  no  unvh  deejjaioJi  had  l>een  madt*;  rior  doea 
thin  dt-i^ifsion,  or  the  wilhtlrawal  of  the  prohibitory  order  iimler  it,  pnneni  the  taking 
of  the  eiistomary  proennlintj.  in  eiu^e  the  e< jlieei^sion  slioyld  In-  held  to  be  valid,  for 
jtM  anmdment  U]M)n  the  ^ronnd  that  it  ih  detrimental  to  ihe  |inblie  intere?^t>4. 

There  b  one  jiiatter  upon  whieh  the  deeiMitiii  of  thi*  lJ*'jiarlment,  how*-ver,  ii^  eon- 
chiHive,  and  whieh  it^  not  dei^me<l  to  lie  open  for  determinalion  hy  any  rourt,  and 
that  i**  njktn  the  jiowerof  theSpadi^^h  tiovernment  to  irrant  >ineli  a  eoiKi^fwion  on  the 
t^Hth  of  An^'ijNt,  IH9H.  That  is  a  |>«>litieal,  not  a  jutheial  i[u^*:4iior^  atid  the  view  taken 
hy  the  l)t'j»artmeiit  ijH  that  the  date  itself  in  not  eoneluaive*  VawU  wneh  cant*  inUf^t  be 
eonsidere<l  hy  it*§elf  on  its  own  meritii.  Aet*«  of  Sfrtun  in  t'nlxa  Ix^tweeii  tiie  nii^iiing 
til  the  pn4oi«d  and  the  evaeiiation,  ih^ne  in  ^immI  faith  and  in  the  ordinary  exereii*^ 
ol  ^'tivermneiital  [M>wers,  are  to  U'  tn^ated  a^*  the  valid  aelw  of  a  government  ttt  fthio, 
while  ju-tH  diine  for  the  iinr|M>!4t*  of  witlulrawin^  itr  u  ithholdin^'  |»ropi'rty  or  valuable 
rij^hl,*"  from  the  <ir>vernment  alnait  to  BweeiHl,  ami  not  rlone  in  jjood  faith  for  the 
legitiiuate  pur|M>f<f*{*  of  ^ovenuiient^  arts  lu  be  trealeil  its  iuvuhd, 
Very  rt^i>etTtf u  1 1 y , 

KnHif  Root,  Secretary  of  War* 

Maj.  (Jen.  f^BONAun  \Voor>, 

^f^fitltrtf  (rttrern^fr  fff  VtdHi^  HftlHtfiftf  (^afm. 

It  appears  til  the  writ-er  that  the  iiiiliUiry  governor  ha8  nii.sinter- 

piH^ted  the  instnietioiiM  set  f^nth  iti  tfio  foretrolu^r  li»tten  He  was 
itjstruetrd  tn  witbtlt^aw  the  niiUhiry  order  of  the  ijiilitjiry  cjtlieer  |ii*o* 
LTdiii^  him  in  coiumaiid  uf  the  division  of  Cuba;  further  uttirmativo 
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action  by  him  does  not  seem  to  have  been  contemplated.  If  he  dull 
now  ** confirm  the  approval  of  the  former  governor-general''  and 
^^ndorse  upon  it  my  acceptance  of  it  as  a  valid  oonceasion"  snch 
action  will  preclude  the  courts  of  Cuba  from  determining  whether  the 
Spanish  official  who  issued  the  concession  was  authorized  to  make  the 
grant  by  Spanish  law^  or,  if  so  authorized,  whether  or  not  the  pro- 
ceedings taken  fulfilled  the  requirements  of  the  Spanish  law.  I  think 
the  proper  indorsement  for  the  military  governor  of  Cuba  to  make 
on  the  concession  to  canalize  Matadero  Creek,  and  on  other  concessions 
which  the  United  States  considers  as  not  invalidated  by  want  of  good 
faith  on  the  part  of  Spain,  would  be  as  follows: 

The  United  States  inakee  no  objection  to  this  allied  grant  by  Spain  nor  to  the 
terms  and  conditions  thereof  (insert  des/ription),  provided  said  alleged  grant  was 
made  pursuant  to  lawful  authority  and  proiredure  under  the  laws  of  Spain  in  fom 
in  the  territory  to  which  the  concemion  appertains  at  the  time  the  giant  waa  made. 
The  questions  of  authority  and  procedure  under  Spanish  law  are  to  be  fletenniiifld 
by  the  courts  of  Cuba  when  involved  in  cases  properly  pending  therein. 

When  the  United  States  does  object  to  a  concession  as  invalid  lor 
want  of  good  faith,  a  proper  indorsement  would  be  as  follows: 

The  United  States  objects  to  this  alleged  grant  by  Spain  (insert  description)  and 
refuses  to  recognize  the  same  as  valid.  Therefore  the  military  government  of  Caba 
prohibits  the  assertion  or  exercise  of  any  rights  or  privileges  thereonder. 


The  Secretary  of  War  approved  the  views  expressed  in  the  foregoing 
report  and  instructed  the  military  governor  of  Cuba  as  follows: 

War  Department,  Office  of  the  Sbcretary, 

DiviKioN  OK  Insular  Affaibs, 
Wiiahrngtou,  I).  C,  June  ^I,  1901. 

Sir:  I  have  the  honor  to  acknowle<ige  receipt  of  your  cK)innmnication  of  June  5, 
UK)1,  respecting  the  conceHsion  for  (uinalization  of  Mata^lero  Creek,  Hahana,  and 
ret|uesting  further  explanation  of  the  administrative  policya<lopte<i  by  the  War  Depart- 
ment with  reference  to  alleged  cijnccjHsionH  granti^l  by  the  S{)ani8h  government  of 
Cuba,  after  the  protocol  of  August  12, 1898,  was  8igne<i.  In  answer  thereto  allow  me 
to  pay: 

The  L'nited  States,  on  August  12,  1898,  by  reason  of  successful  military  operations, 
had  induced  Spain  to  sue  for  pt^aite  and  was  in  a  p<><itioii  to  require  Spain  to  cx>mply 
with  its  dcniaiKls.  But  the  United  States  had  not  effet^.ted  a  complete  conquest  of  all 
Culwi,  l)ecanse  all  parts  of  the  island  w«Te  not  in  the  i)osse88ion  of  our  military  foreew. 
Under  the  laws  of  war,  as  long  as  Spain  contiuue<l  in  i)oss<»ssion  of  territory  inCulia, 
so  long  Sj)anish  sovereignty  continue<l  over  that  particular  territory,  and  the  proprie- 
tary title  in  and  t<)  publico  pro|)erty  therein  situate  belonging  to  the  Crown  under 
Spanish  law  would  remain  with  the  Crown  of  Simin.  While  this  condition  continued, 
the  (iovernment  of  Siuiin  would  l)e  justitie<l  in  exercising  sovereign  powers  in  said 
territory,  and  the  Crown  of  Sixain  would  be  justified  in  exercising  the  onlinary  priv- 
ileges appurtenant  to  the  proprietary  title  of  public  pro|)erty  under  the  laws  of  Spain, 
provideil  su(>h  action  as  was  taken  was  in  good  faith,  i.e.,  with  due  regard  to  the 
rights  of  its  adversary. 
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This  i'ontlition  wa^  ti^rminateil  l>y  the  tnt'iil y  of  Vnui*.  By  ihnt  iii^trnTiipnl  ^<»ver- 
ei^nly  ami  title  in  t'liba  (art.  1)  and  prDprietarj^  title  t*i  the  j»iihh'e*j*n>perty  in  the 
yhuni  (art.  8)  were  reliniinislie^l  by  Spaiii»  and  provii-iim  made  rhat  '*iijk»ii  \in  i*vai> 
imlion  hySiMiin'*  the  ij*land  win*  in  Iw*  "tH-enpieil  liy  the  Ignited  Statj'w/*  and  that 
the  United  Stjiten  f^hotdil  "j^o  lonjf  at*  wneh  m-enpatiwi  shall  la,*<t  MMsnme  utiil  diN-harjire 
the  t>hlijfati<^M*i  that  niay  under  intermithiiial  law  rennh  (rum  Ihe  fart  t>f  it>4  iM'en|>a* 
tion."     ♦    ♦    ♦     (Art.'l.) 

The  ripjlit  ni  the  Tiiited  Statej^  to  administer  si^verei^ii  jmwerH  in  i'nha,  and  its 
ri  ix  h  t  1 1 »  t  h  e  I  >  ro  j  i  Hi  ^  ta  ry  I  i  t  le  *  i  f  pn  I  >  lie  i  >ru  j  >*'  rt  v  I  h  e  n  4  <»  f  i  *  re  ]  m  »ht^_^,s}^<-<  1  1  ty  I  h  e  ('  rn  w  n 
u{  S(«iin,  were  rom|ih*(ed  hy  and  date  from  the  treaty  of  r*an>*»  I>eei'ndM-r  1<),  IS^H. 
It  in  therefore  inai'enriite  to  say  **all  lliew  lyrmntg  involved  prof»ert-y  or  vahiahie ri^ht^ 
iMinfiijiiifj  fft  Ihe  Jul  art*  (ft$rerttmet}t  of  (Sthj.^* 

When  iittempt  in  made  lc»  exereij<e  rij?ht>"  nnder  an  alkt^^il  (*onre«<i«m  purport inj; 
ti*  have  iMvn  j^ranttil  hy  otlirials  of  tin*  Spunish  government  of  **nha,  after  tJie  ><i^n- 
in^  of  the  jirntoeol  of  An^jn^t  12,  \H\iH,  the  military  icovernmerit  of  Cuha  !«  rupnred 
to  e(inh«iiier  the  mutter  in  two  phit**e!^,  the  tirst  l»ein^ — 

Wan  HiMul  arrant  jnf^tiiieil  hy  the  lawn  of  war?  That  it*  towiy:  {h}  \ViU<  Spain  in 
frnpseRsion  «d  the  territory  affeetinJ?  {h)  Wan  the  w>verei(^nty  <d  Spain  attaehed 
thereto?     (e|  I>id  S|Miiii  ai^t  in  i^mul  faith  to^vard  it»  adversary? 

The  ^eeon*l  |)ha»*«e  i** — 

Wiii*  said  i^nmi  jtif^tified  hy  the  laws  of  8i>aiii?  That  h  to  say:  («)  Was  the  itrmnt 
anthoriyA*<l  hy  the  lawn  of  SpaiJiV  (h)  Wen*  the  rtjHpijrt'mentH  of  the  Spainj^h  law 
hit  til  led  in  making  said  y^rantV 

Tlie  lirnt  pha*»t»  in  !o  he  pa«?*iHl  upon  and  the  rpie^tionn  invnlved  Vletermiiie^l  hy  the 
mJtlmriliei*  i:har>red  with  iiminUiinin^;  thr  ri^cht?*  and  promoting;  t lie  purpose?*  nf  the 
Uniti^l  StateM  in  Vnim,  for  the  reaM4»n  tlial  j^iiid  ♦pjestionw  involve  the  relative  and 
reiij^wxtive  rights  of  the  I'liited  Statei*  and  !S{>ain  a^^  affeeteil  hy  ji  war  in  which  tlm 
ITnited  Stiite«  wa**  the  viet^jr.  In  matters  of  thin  chameter  the  ollieial  wj  rharged  in 
the  military  jjuvernor. 

The  Het  tuid  phane  m  to  be  j:«e«eil  iip<jii  and  the  (tue«?tion8  irivolved  dRtt^nuined  hy 
the  ju^heial  hraneh  of  the  nniltar}'  government  of  (\ihfl,  fur  the  rea.«on  that  the 
tleternnnation  of  mud  nueMioni*  rei|uire«  the  exereisiie  of  judieial  hmetioiiH  ordinarily 
performed  by  eunrt*<,  and  the  admin ii^tnitive  poliey  in  Cuba  h  lo  |»ermil  the  rourlB 
to  |w^rfiirm  tho^it^funi'tionHof  gnvertmtent  terme^l  judieial.  In  iletermininjf  the  ipien- 
tioiiH  prtijH^riy  Ut  lH'eoni>*ideriHl  hy  him^  the  military  j^overnor  j<h«ndd  exerriw*  rare 
not  to  jirei'hide  the  jMis^itality  of  theeuiirtHS  examining;  and  deterininin>r  thi'  i|Ui'Htioej« 
iiivolvt-<l  in  the  si.vond  [dia^se. 

Where  (he  military  governor  determineii  in  favitr  of  a  eoueeasion  the  detenni na- 
tion should  l»e  deiiarwl  an  follows: 

*'Tlje  Uniteil  Statei-  niakii*  no  ohje<'tion  to  thi«  alle^f^d  j^rant  by  Spain,  nor  to  the 
terms  and  eondithaiiH  there<^f  ( in^+ert  dem'ription ^;  pnnided  f<ai*l  alle|i:e  '  ^mnt  wiis 
made  puri^uant  to  law hd  authority  and  proee<hjre  under  tlie  laws  *>!  SjMiin  in  fore**  in 
the  territory  to  whieh  the  eoneeHsifm  apjiertinuH  at  the  time  t!je  ^raiit  wan  nnide. 
The  ipiej^tionw  of  authority  and  prinnslure  under  Spanir<li  law  ar*'  ti>  lie  det«'nnint^l 
by  tin*  eonrtw  of  t.*uhii  when  involved  in  ('a^e^  j^rojit^rly  jH^ndin^;  ttterein.'^ 

Wlien  the  deterndnation  in  ainiinnt  a  l'on^*efltMion  it  Hhonld  Ix;  iltH  lareil  aw  follnwg: 

*'The  Unite^l  St-aten  *ihjeelw  to  lhit<  allL^yfeil  j;nifit  hy  Spain  (inj^ert  dest^riptiotil ,  and 
refut*e8  to  rec^ognize  the  same  a,H  valid.     Therefore  the  military  government  of  Cnlm 
prohibits  the  aaeertion  or  exerei!<e  of  any  rights  or  privilegeH  thereumler." 
Youry,  R^peetfnlly, 

Eli  HI'  Rtj^yr,  Scrreljtn/  *//  War, 

liaj.  Gen*  Lmunaud  Wood, 

MUUary  Governor* 
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COVSTKUCTIOV  TO  BE  OIVSV  THE  OOHeBBMBnTMi  BVAOTMUT 
APPROVED  KABCH  2,  1901,  XELATIVe  TO  THE  FDBEIO  LABIM 
AHD  TIXBEB  IV  THE  PHIIIPPIEB8. 

[Snbmittcd  March  15, 1901 .  Printed  an  War  Department  fmbUcatlon  by  oidc^  of  the  Secrelaiy  €f  War. 
InRortcd  m  Annual  Report  of  SecreUry  of  War,  IWl.  as  Appendix  P.  8m  •!»  p|k.  79-91  of  aM 
report] 

[Caae  No.  1991,  DivMon  of  Inmilar  Aflkin.  War  Depaitment.] 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your  requeBt 
for  a  report  on  the  proper  construction  of  the  provision  in  the  Army 
appropriation  bill,  approved  March  2,  1901  (Public  No.  118) — 

That  no  sale  or  lease  or  other  dispoeition  of  the  pablic  lands  or  the  timber  theraon 

or  the  mining  rights  therein  shall  be  made. 

The  particular  nubjeot  calling  for  consideration  is  the  effect  of  this 
Congressional  enactment  upon  the  right  of  the  United  States  gOF- 
erninontal  authorities  in  the  Philippines  to  provide  for  the  use  of 
forest  products  in  the  pu)>lic  foi*eHts  of  the  Philippine  Islands  fay  the 
residents  of  the  archipelago  and  by  the  Government. 

The  question  is  presented  to  the  War  Department  by  the  following 
cablegram  from  the  Philippine  Commission: 

Manila,  Jfarofc  7,  i901 — BJ^  a.  m. 

Root, 

Secretary  of  War^  Washington: 
High  \trice  hinil>er  ont'  of  in'ople's  greatest  hurdens;  present  situation  very  little 
timlK^r  on  private  lan<l;  |>eople  ahnost  entiri^ly  are  obliged  to  depend  upon  purchase 
tinil>er  from  (government  land  to  repair  damage  owing  to  the  war.  If  recent  legis- 
lation abrogates  (ieneral  Orders,  I leadcjuarterH  Department  of  Military  GovemcM'y 
series  of  last  year,  No.  1)2,  fixing  reasonable  mU^  and  pn»per  linutations  under  which 
any  resident  may  cut  publii;  tim])er,  it  will  i>nKluee  greatest  hardship.  If  so,  ask 
authority  to  put  im|M)rteil  timt>er  on  free  list.  Is  cutting  public  timber  for  puUic 
works  forbidden?    Retpiest  opinion. 

Taft. 

To  properl}^  understand  said  provision  it  is  necassary  to  consider 
the  entire  pamgraph  of  which  it  is  a  {X)rtion  and  the  general  purpose 
of  tlie  legislation.     Said  i)aragruph  is  as  follows: 

All  military,  civil,  an<i  judicial  i)ower8  necessary  to  govern  the  Philippine  Islands, 
ac<|uired  from  Spain  by  the  treaties  concluded  at  Paris  on  the  tenth  day  of  December, 
eighteen  hundrt»<i  and  ninety-eight,  and  at  Washingt^ju  on  the  seventh  day  of 
Novemlxjr,  nineteen  lumdrtMl,  shall,  imtil  otherwise  provided  by  Congress,  be  vested 
in  such  }>erson  and  persons  and  shall  l)e  exercised  in  such  manner  as  the  President 
of  the  United  States  shall  dire<rt,  for  the  establishment  of  civil  government  and  for 
maintaining  and  protecting  the  inhabitants  of  said  islands  in  the  free  enjoyment  of 
their  lil>erty,  property,  and  religion:  Prorkledj  That  all  franchises  granted  under 
the  authority  hereof  shall  contain  a  reservation  of  the  right  to  alter,  amend,  or 
reiM'al  the  same. 

Until  a  permanent  government  shall  have  been  established  in  said  archipelago 
full  reports  shall  l>e  made  to  Congress  on  or  before  the  first  day  of  each  regular 
session  of  all  legislative  acts  and  proceedings  of  the  temporary  govenunent  inati- 
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tntfHJ  iiniler  the  provifiioiij*  h<*rt*f>f;  ami  inU  n^piyri**  of  the  arts  and  ♦loinj^H  of  mid 
pniTiiiiH'Jil,  iiii<i  itH  tti  rlif  romlitioii  i«f  ttn' itreliijM'lapi  aiiil  tif  itn  [n^uple,  shrill  Ih? 
nimUMrt  the  I><*.'^itlrnh  iiK'huiin^r  hM  ijifonimtioii  w  tii»*fi  Timy  K- iiN^fHl  t<»  (lit*  t'ori- 
^;ri'sy  ill  )>rovi<iiii;t;  Utr  A  ui!>ri'  ]i«<nimrit*tit  ;j<)V<'rnriieiit :  /Vor<V/n'/,  That  ri(i  salt' or  Ivam? 
nr  fitiier  «ii^|M>Hili*iri  of  the  piitilit-  liUniHiir  ttie  timt»er  tht*rf*ori  nr  the  miriiii^  rijjjlitfl 
therein  Khali  l>e  miitk':  Ami  ptoriifrtl  fniih€t\  That  no  fninrhiHe  nhall  \n^  ^rantail 
whirh  iH  rn»t  iifiprovetl  hy  the  Presiflent  of  the  United  Stiite**,  awl  in  not  iti  hip  jtttlj;- 
nientrk-arly  neeeswry  f*ir  the  i*fitiH*ilijd<^^»uvernrnent  of  the  islands  and  indiH|M/umthU* 
for  t hi'  ititeri*^!  of  thi'  jw'^rpU'  thert'<if.  and  whirh  run  tud  withitnt  ^jrrat  |»uhli*'  ^uin- 
rhii'f,  Im'  |Kif*tii<>n*-il  nntil  thr  i-HtiiltliHlinitMit  of  fn^rnianuiit  eivil  >pivernrnenl;  hwI  all 
mu'h  frariehise;^  ^liall  terminal*' iiiie  year  aft-er  th«  e«tut>lwtime(it  of  siirh  jiemianent 
dvil  g<>verinnent. 

Tu  uinltM'stsmd  till*  piii'posi*  nnd  extent  of  {his  Xv^islntkm  it  is  niH*- 
essjiry  U*  von^hivv  (lie  t onditioii?*  with  whieh  i3otjgrL*ss  was  *"iilk»d  ujx*n 
to  ilfiil.  The  Tuft  PlHlippim?  tAJiiiniimion,  in  itn  reiKHt  to  the  Secre- 
tiiry  of  War  dat^^d  November  'MK  l^^M*,  n^ys  (pp.  5-4-57): 

The  tirnlHT  of  the  I*lnli|*pine  Ari'hi|K>laKn  iorum  iine  of  it«  niont  iinjiortanl  natnmt 
wiuree«  of  wealth.  Tin*  titn1w^r-|»nHluriij^  treoj^  have  Uh:Mi  ekiHsilied  in  iinh-r  of  theii 
Cdrnniereirtl  value  im  Uf\Ut\M*:  Stiji**nor  ^jiiMp^  12  H|XH'^l'^^;  lii>t  •rr«Mi|»,  17  j^jKHien; 
8ec^iti<l  ^ronp^  iU  K|»«H"ieH;  tlunl  jrronp,  74  HiK-eii^hi;  ftmrlti  >^ronj>,  IHK)  j^jieciet*;  rtfth 
grtiuji^  ♦{:{  H|HN  ien;  lutul  8iH*i;it'K,  iiSTr.  It  in  rertain  that  there  J^t  ill  renuiin  too  re  than 
fifty  t^jMrH'iew  not  yet  i"ia»t<itit**L  Ijiehidt^l  in  thi^  lint  are  vt^ry  hard  w<jo<iH  eapahle  of 
lakinn  a  l»t'antifnl  j>oli,sh;  woiMlM  that  realist  i*liiiiatie  irdinenees  and  are  praoi  a^jainst 
thi^  atlaeki*  of  whit^.*  miit*;  wrxwlH  eH(ii*rially  waited  tu  use  for  wa  jaliii^i  (*n  aiTountnf 
their  iiii}>«'rviouHne«i«  lo  iiw  attuvkn  «>f  Tcn^do  nttmiiH^  i>r  for  mrlnwwl  lieH^  Kn-aufcte 
they  la^<t  extremely  wt4l  xvheii  jilaeed  lit  the  ^rnuiid;  in  short,  there  are  w<mmIs  for 
<'Very  iimtKinalUe  uw\ 

TluTi^  ma  ^rt'at  varii-ty  ol  tn'rw  yii'ldin^'  valnuhli*  i^uiiih,  and  nihU^r  and  ^'Utta* 
]KTfha  art' ahnndaiit  in  Mindanan  and  Tawi-Tavvi.  At  k'tiHt  17  dymvo^MjH  art*  jir*)- 
dtieed  within  tin*  linnt^H  of  ihe  arelujK'hi^o,  while  other  Ireer^  yield  vahiahle  essential 
*>iilH  i>r  drnp^*  It  ha-s  Ihh^h  e.'<tiin;iti>Hil  hy  tli«*  jir**?*!  lit  h»'ail  of  tlie  foreHlry  hiin.^an 
from  Hnrli  data  at^  htr  ha^  ln.'en  ahle  to  neeiirt»  thai  ilu^rt*  are  not  leRs  than  40,tXK),(ii)0 
ttere.«i  of  fi>rest  laiula  in  the  arehi]H.da^o. 

Untler  the  Sjmninh  arhninij^tration  a  foree  of  (Mi  ex|jert  foresters  amt  61  rHn^ers, 
witli  4Q  ottier  HulNirdbiatt*4«,  Hiieh  ihn  elerkn,  draftsmen,  ete.»  forme*!  the  f«*r>ir>ntid  of 
till'  fore:^try  df^partiniTit-  The  j*erviiv  waa  oi^janixed  in  IWiCi,  and  (hroii^hoiit  it*t 
history  the  hi^hfr  olhrials  wi'n*  N'k'ct4*<l  from  the  Sjianinh  rorji?^  **f  rn^init^n*.  No 
Filipim*  was  iK^'inittrd  to  hold  any  of  tlie  mori-  imjMjrtant  |MiMitions,  In  addition  to 
tlu'  lan^  r>f  I  hi'  fort-Mt-s  tliM  rlr|Kirtmrnl  had  in  rliaii^i'  tlje  Mirvt-y  of  all  piihlir  landH. 
Tht*  animal  itu'ome  dnriny:  the  lant  yi^ai^  of  the  SjmniHh  iV^ji^inH'  wa.s  approxitnately 
$hVl,(MKJ  (Mexiean). 

Thf  prt*j«»tmt  fon^try  liurt^u  wa**  orptni/A'd  on  the  14th  of  Ajirih  ISiOll,  under 
(Teiieml  CJrderti,  No.  5(\  whieh  p'at^t'*!  Capt.  (Jt^orjie  I*.  Ahem,  Ninth  Uniti^l  8tat<i« 
Infantry,  in  ehargf,  niakin^f  no  KfMxilieatJonj^  whatever  jiw  t<*  hit<  duties^.  Hv  n.^<M'iv**il 
antlurrily  to  emi>loy  4  fon^Htt-DJ,  1*  ran^a-rrt,  a  Hienoj^rapher,  and  a  translator.  This 
forre  Wiw  pnidnally  inrrt^kHnl  tint  it  on  tt*e  IHtli  of  Si'[>tx'ml»i^r  it  roiiHiHtcd  of  a 
trari?^lalor,  a  stenograjiher^  a  thief  ai*i»iHtant,  7  asei^^tant  foretrttTH*  t  fit-ad  nin^t'r,  and 
13  rantjerw. 

tJn.Tuly  I  n^ulatiotiH  preimn-*!  hy  th^  fori'f»try  iMirium  and  jjovi'nnn;r  the  ntili/a- 
lic»n  of  the  fo rent  prodni't*s  of  «tate  landt*  were  puhlijihwl  iir^tienend  tJr*U^r>*,  No.  \i2, 
Thr«e  ri-^ulatioiiH  were  \m^*i\  on  those  in  iorvi*  under  StiaiuHh  sovureij^nty,  hnt  the 
latter  were  somewhat  eondeiiBed  and  a  few  changes  werv  intnxIureiL    The  old  hitrnk 


fDrma  were  kept  iiTitl  additional  ones  provhled  for  Under  the  new  m\ee  the  | 
per  v\ih]e  f(M»l  rharged  liy  the  iTovennnenl  for  tiniUT  r«il  on  ptihtii*  lAnds  are  ai=  fr»l4 
lowi*:  HijjK'^norj^roujj,  7  i-eiit^t;  fii>1  gn»«f»,  5eente;  see<»n*l  jfirmij,  4  cents;  tliinl  (jrtiu 
1)  ix'nt^;  fniirtli  pr«tU|i,  1  rent:  fifth  ^jup,  j  eent  (Unite*!  States  curreney). 
are  juiven  hstK  of  tlie  tre**ji^  of  the  sevenil  j^mujip,  with  their  c<«nmoti  named  aikI  I  he 
Bcieiitihi-  iiafiie**,  so  far  a**  the  latter  have  lieen  aHeertaine<l,  t/i^ether  witJi  rules  |j*>vJ 
emiriff  the  enttinj^  and  riiea**nriji^  oi  tiiidnT  and  the  |»ayment  of  (he  char^ges  thereoiiJ 
a»  well  a«  provii^it^ns  tu<  to  how  tlie  various  jjuiiis  shall  Int  ;LfatlieretL 

It  W4^»iiied  extr«*niely  itijyMirlaTit  that  an  order  allowing  the  enltinjrof  timber  should 
1h'  |rnl  iritoloreeat  the  t^arliei^t  possible  lime,  a.«  there  wiW*  pnutiejiUy  a  InititK^r  faiiiiir 
at  Manila  and  other  iinjwjrtaiit  jioints  in  the  anhijH'la^it,  while  the  <ie*»trtxrtiou  d 
Imildinin*  inciilent  to  the  war  ami  the  intTtrased  demand  for  jjotxl  dwelling;  hotimt 
retiultinjr  frfiin  tlie  lar]pe  influx  of  Anierieans,  made  it  iiiifn-nvlive  that  pnivieioti 
should  l>e  rniiilesi*  that  felllnj^of  tret's  and  marketing  of  lnml»ermi|rht  lawfully  K*^nJ| 
Tlie  re^nlatioiiH  were  thenvfore  ntTeHKarily  somewhat  Iiastily  couipile*!  by  tli«ii4(>  having 
tlie  work  in  ehar^i*. 

The  ConiniisHifin  18  rmw  ahh^  to  [>rolU  by  the  prartical  resnlt.'i  obtained  t]itx>U);! 
puttiiijj  them  iiiti*  ftnre,  and  is  uf  the  ti|Uiiion  that  the  elerieal  work  eonnet*te<l  wit  I 
the  iiittiiij^  and  marketing  itf  timlxT  ean  1m?  siniiih(l<*«l  eonsideraiily  with  pnvtit  to  al|{ 
eonteriied.     It  Hei*ni8  [tnihiiltle  that  the  rates  ehari^ed,  wliteh  are  greatly  in  exeea*  < 
those  rhar^eil  niider  the  Spanish  tariff,  should  l>e  somewhat  reduc:^d.     The  whol^ 
matter  will  l>e  niHile  the  mibjeet  of  careful  investigation  and  legislative  action  in  tl: 
near  futtire. 

Kurly  in  Septemher  the  tVimrnisflion  investigated  the  affairs  of  the  forestry  bureat 
and  learned  that  no  attemjit  hafl  lM»i»n  made  t^i  enforce  the  forestry  regnlations  nut 
side  the  island  *>f  Ln/<m,  even  in  sneh  great  r-ommerrial  tenters  as  ll«>ilc»  and  (.'ebii. 
With  a  view  to  tlie  imme<liate  inerease  of  it.s  etheiem  y  the  fores'try  hureau  wa*f  ref>r- 
j£ani/.eiJ  w  hm  to  eiUL^^ist  of  an  oHieer  in  rharge,  an  inspeehir,  a  lH#lanLst,  a  idiief  i-lerk 
and  stenographer^  a  IrtinslaturT  a  law  elerk,  a  rwrtnl  elerk,  ten  aamstant  f*irtj**jtert-,  and 
thirty  rangers^  the  existing  foree  of  fore^^ter^?  and  ranger*^  tol>e  angmenleiJ  gradually, 
as  nn*a**ion  might  n:M|uin%  nnlil  the  iMunlM?r  alw^ve  indieateii  waw  Tvaehe<i. 

Active  stei)s  are  now  lieing  taken  toward  the  IrKtition  of  for^^,ster«  and  rangers  j 
inifmrtiint  p^inti*  throughout  the  arehiju'lago  as  fast  as  einninr stances  will  |iennit. 

The  present  nmiithly  cnllecti* HIS  of  revenue  from  fore*^t  priHhicte  are  about  $8, (KX) 
(Mexiean).     This  stim  sliould  lie  largely  increi»se<l  in  tlie  near  future.     If  the  state* 
ments  of  the  ehief  of  the  hirestry  hurt^n  sire  correct   tlie  forests  of  the  Philippine  < 
Inlands  are  more  extensive  and  iin>re  valnaltle  than  thr*se  of  India,     It  is  of  tlio  I 
utniiKst  importaijre  that  the  wanton  destrurlioii  of  valual*le  timber  which  has  lieen"' 
allowed  hi  gr»  on  here  in  tlie  past  should  Im  checked  at  the  earhi'4?r  pracliralde  lime, 
while  with  the  exen-ise  of  proper  supervision  over  the  cutting  of  tind>erand  the 
ttin^tructiiin  of  l»etter  rfiads  the  animal  revenne  from  the  saU*  of  forest  proclucta  i 
ehould  i*«K>n  fH'i^ine  a  very  important  s*»uree  of  income.     The  chief  difficulty  which 
eonfront^J  us  at  present  in  the  lack  of  honest  and  active  subordinate  cthcials. 

It  is  abwdiitely  necessary  that  the  men  who  «Hvu|>y  these  (H>sts  should  l>e  familiar 
with  the  more  importafit  of  tlie  different  kinds  of  woods,  so  that  they  may  l»e  able 
to  survey  consignments  of  timber  antl  make  ]vri>i>t?r  coHiH^tions  tlo^reon.  The  nieri 
at  present  used  ft»r  this  work  were  ahn<kst  without  ex[X"ction  fi>rmerly  employed  for 
it  under  the  Sjninish  regime,  and  in  the  view  of  theehief  of  the  bureau  many  of  them 
are  eorrn|4.  They  an;  exposed  to  stnere  temptation^  for  it  is  a  simtde  matter  to 
tmnsfer  a  w<M>d  fnmi  the  elass  in  w  hieh  it  Wongs  to  a  lower  idass,  thertdiy  Having  a 
eonsidemble  sum  to  the  owner,  wlio  is  often  only  too  willing  to  give  a  part  of  what 
hi'  can  make  in  Ihis  way  to  the  forester  i»r  ninger  with  whom  he  is  dealing  In  ordex 
t4*eseajH'  the  iwiyment  of  tlie  hdl  atnount  ilne. 

It  i  I  Ix'lieveil  that  comf»etent  men  should  In*  truincil  on  the  ground  for  these  pom- 
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tion!?  Hs  Hp»*t*ililv  iiH  [Ki»t8ihlt»,  i*inl  tliat  mvaiivvhilc*  a  t'loFC  inRi»ei*ti*in  j^lmnlil  lit:'  main- 
tHitutl  ovfT  tho  work  (»f  llie  pref«4^nt  iiH'miilK*ut*<  in  office,  who  have  Ihnmi  iTif«triiit**l 
I  hat  if  thvy  are  «IHih^U*41  in  ilishonof<ly  tlirv  will  in»tt(iily  U^  dn»iiii<'fl  fremi  tin*  Marvin* 
of  tlif  forestry  hiirean^  Imt  will  Ih^  iiieligilile  for  ajtiKiiiitiiieiit  to  uny  oiliri- w  hirb 
fjilifi  un»Ier  the  rivil-H4*rvit"i*  Iiiw. 

Uri'al  (lillii-nlty  haw  Invii  exiHTient-efl  in  H4*i'iinn^  the  jHerviee**  of  a  foni|K:"tent  niati 
for  iiiHjH't'tor,  hut  it  in  hoi>e«l  that  .^ini'h  a  man  may  smm  In*  fouwl, 

Tlio  ('onimi^vion  lias  cal>le(i  to  Wa.«liiri^ton  for  four  exix'rienreil  frfrefterw  with  a 
knowle<ijfe  of  *Sfninif<h  and  tjf  tnipifiil  tiulaiiy.  Tlit^e  nwti  itjion  tlieiramval  will 
enahle  ns  to  |»tit  the  f*ervitv  in  i\  nnieh  more  Hiit  in  factory  enmlitioih  It  in  vory  inijwr- 
t^uil  that  reM|M»nsihh^  am!  fully  «jnalifinl  white  men  mhonlil  lie  i*L'itiont^l  at  the  more 
im|M>rtant  renterH  of  tlu»  hunU-rin^'  in<lnHtry  in  thew  iHlandw  if  tfte  fon'stf^  are  U*  Ite 
exjiloitiii  intelhjfently  ami  the  i  Government  is  to  receive  proper  compensation  for  the 
timU'r  vnt  on  [nihlic  lajnK 

It  U  ln*licveil  that  niiic-tenlhfl  of  Hie  tiinher  Htancltitf;  tn  niaiiv  of  (he  forestH  of  ih**w* 
inlandH  nri^ht  Im*  removed  vvitti  jrreat  [trolil  to  the  trnvenmirnL  and  ai*lnal  improve- 
tjient  to  the  foreKti*,  itiEHJiimh  as  thi«  woiilii  ^'ivr  opportunity  for  rapid  j^rovvth  to  the 
trees  left  standinj?. 

dipt.  (iL^urij^c  P.  Alirrn,  Nintli  l^nitt*d  Stntrs  Infuntrv,  in  rlunyt'  uf 
dio  forositry  hureaii  of  the  iiiilitjii'y  ^^xjvcnwiiont  uf  *'ivil  aflaifs  in  the 
Phili|>pines,  in  his  niimijil  r«:'pc)rt  tkttHl  Atij^^iint  15,  WiHK  nayn: 

Fn>iii  varioua  sourees  of  information  I  am  Uti  ttj  htOievethat  the  public  forest  landf» 
iNunpriHe  from  one-fourth  to  |>o!^ih!y  one-half  of  ttie  area  of  ttie  Philippine  l^hmdH, 
viz,  fmni  ?l),lKX),t)(M)  to  4(l,tXKI,lKM)  acres.  There  are  fidly  5,<¥KK*M»)  acres  of  virgin 
forest  *iwn*'<l  Iry  the  j^tate  in  the  iHlanit^i  of  Miniloro  and  Parajfua.  The  island 
frf  Mindanao,  with  an  area  i>f  more  than  2,tNl),t)(K)  acreH»  is  abnoj^t  entirely  covereil 
with  limlier  aiifl  hnt  a  ^^rnall  jH^rcentiijjc  of  iniliivat^^l  land.  In  the  pnivince  of 
(*apiyan,  un  the  i^^land  of  Luzou,  tht»re  are  tnon^  limn  it1JHK),(XM>  acrei^  of  frm'Ht,  In 
the  places  jus^t  mentioni^J  the  mttin^it*  np  to  th«^  [jre?^Mil  date  have  Un^n  very  fliiialL 
In  many  other  provinces  in  the  ii<land  of  Luzon,  o'f^M'ially  in  the  cr»un try  clothe  to 
Maidla,  much  tiniN^r  has  l>een  cut^  and  to  fill  lar>;e  iTintnictH  the  Inmlsermeri  are 
(thiijfed  to  go  quite  a  distance  from  ihiw  city  in  i*nler  tr»  find  a  Kintatile  trach  In  a 
recent  vifit  tr>  the  wiuthern  iplandn  of  thin  ^ronp  I  was  iiiiprewH^'^l  with  the  arnontit 
of  timlH_^r  f*tandin;j  on  the  Hinaller islands'.  Frf*<piently  the  tofrt>|rraphy  wafjsurh  that 
it  could  Ih^  exploited  with  facility.  I  wiw  tracts  ui  virgin  forci^t  \vln*re  from  K\IKK> 
to  2t\(HXI  4'nhic  feet  of  maKnifiren!  tind>er  jH*r  acre  wmi  r^tandinj;,  trei-8  more  llmii  lot) 
feet  in  height  and  with  trunks  t^ear  of  hranches  hir  80  fiet  ainl  niori*  than  4  feet  in 
iliameter,  Tln^rt^  are  many  millions  ctf  cubic  fiH»t  of  timl>er  in  thei^e  foreflt*^  that 
ahtatld  \n^  cut  in  or<ler  to  pn^jn^rly  thin  ont  tlie  den*»e  j;n:iwlb,  For  inj^tance,  when? 
ttiere  art*  thrm'  or  four  rrei*8  j^rowin^r  <m  a  B|*ace  reiinirt^d  hy  one,  that  *ir»ei^*»  fn*ed 
would  i*nt  on  nior»*  \:^mt\  w<m:hI  each  year  t!iftn  the  four  t*ijfethen  ForcfStry  m  lari?ely 
a  (|nej<tii*n  of  li^ht  and  sharle;  it  i«  corufiaratively  eai*y  to  learn  thi*  mont  de#«irabh*  tri^ 
Hpei'icH  for  a  certain  hK'ality,  hut  the  question  of  whether  .'itMl  or  3,0(¥)  lre*^H  whonld 
remain  *«n  I  acre  Ih  where  the  real  value  of  the  s*<'ientitic  forentiT  is  >«howii. 

There  are  ^i^Hi  tree  mp4'cie?(  mention<nt  in  the  pre^'iit  forcj^try  r*'>rulationH,  and  we 
know  of  ii<l  more  unnvin^  in  tliet<<*  inlafidw.  an<l  each  week  we  learn  of  Htill  other 
Hjtts'h'^!,  It  JH  .Mafe  to  j^lale  that  the  muiAwr  u(  tr»i>  .M|rt'cicM  foiimi  in  ttieM- inlands 
will  be  nearer  5tKi  than  4'it),  a^n-at  majority  ttf  them-  undonhttHlly  Urin^  hanl  w^mkLm. 
The  eil^t^w  of  the  jfreat  forenti*  have  bet*n  t«carii*ly  cut  away,  and  5i>  vahmbJe  har*1 
wiMwl.H  are  given  to  the  world,  the  full  value  of  which  ><iiecie*<  tiave  iii»t  Umi'Ii  dem- 
onstrattNl  aa  yet^. 

There  in  a  irrt*at  variety  * 4  vabiahle  ^ruin,  rnhlxT,  and  i7Utta-i»tMcha  triH-j*,  hnt  ttie 
trade  tuus  Immmi  ruined  by  tlie  Chinese  in  ttieir  effort«  at  adulteration  and  other  fraud 
ulent  praclicesi. 
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We  have  a  list  of  17  dyowoo<is,  the  revenue  from  which,  if  properly  exploited, 
should  pay  the  cost  of  the  ff)re8try  Hervice. 

A  hook  haH  Ikh^ii  written  hy  Ta vera  on  the  medicinal  qualities  of  the  native  plants, 
many  trees  Iwinj?  mentione<l  as  iKxsHeHsing  valuahle  medicinal  qualitiee. 

The  yiang  ylang  tree  alK)iind8  here,  ita  hlonsoms  producing  an  oil  which  is  the 
l>a8e  of  many  renowne<l  |>erfumes.  Quite  a  revenue  is  gained  by  those  owning 
these  trees. 

Tlie  west  slope  of  the  island  of  Romhion  is  a  mass  of  cocoanut  palms  from  the 
water's  tnlge  to  the  mountain  top,  every  tree  hringing  in  a  yearly  revenue  of  from 
$1  to  f?2,  and  when  it  is  n»ahzed  that  400  or  500  su(!h  trees  may  be  grown  on  an  acre, 
one  is  struck  with  the  wistlom  of  that  former  (commander  of  Komblon  who  insisted 
u|K)n  such  extensive  planting  of  tliese  tn^es.  In  all  parts  of  the  southern  ialandc 
these  tn»es  seem  t<)  grow  without  any  effort  or  care. 

Southern  Paragua  and  ixlindanao  are  celebrated  for  the  great  variety  of  gum,  rub- 
ber, and  gutta-iH'H'ha  treets  grown  thert»,  but  these  forests  have  never  been  properly 
exploitetl,  and  afford  a  very  attractive  field  for  the  investigator. 

This  ofiioe  is  at  work  compiling  notes  on  almut  50  of  the  most  important  tree 
specirs,  giving  p<jpuhir  and  s<*ientific  des(.Tiptions  of  same,  with  colored  illuHtrations 
of  the  fruit,  flowers,  and  leaf  of  eacli  sinnrit^s.  This,  if  arranged  in  book  form,  would 
be  of  service  to  all  interested  in  our  fori»sts,  and  will  be  of  great  value  to  the  American 
and  other  hunbermen  who  are  not  familiar  with  the  tropical  tree  species  and  who 
wish  to  <)iK»rat<'  in  tliesi*  islands.  It  will  Ikj  the  aim  of  this  bureau  to  collect  all  data 
of  interest  connectt^l  with  our  forests.  Specimens  of  woo<l8  will  1x5  added  to  those 
now  on  hand  and  their  uses  and  bt»auty  shown  as  far  as  practicable. 

MEANS   OF  COMMUNICATION. 

Thert^  are  no  forest  roads  or  river  driveways  in  these  islands  that  are  worth  men- 
tinning.  It  will  he  im])<>ssible  Ut  exi)loit  thewe  forests  until  roads  are  constnictoil. 
riv«'rs  improved,  and  har))ors  provided.  The  metluMls  at  ])resent  are  excee«lingly 
slow  and  cxpen.^ive.  The  tiee  is  felle<l  far  from  any  road,  is  hauled  out  very  slowly 
by  one  or  more  caraluios,  many  tracts  In'ing  left  untruiclied,  due  to  the  difficulty  of 
the  haul  and  the  lack  of  roads.  The  natives  arc  not  skille<l  lumlxjrmen,  and  while 
l>aid  but  a  small  wage  are  hy  no  means  <heap  lal>or  when  we  consider  the  cost  of 
felling  and  hauling  a  cuhi<'  foot  of  timU'r  to  the  shipping  point. 

The  most  intercstin;?  statisti<-s  from  foreign  forestry  reiH)rts  are  those  pablisbe<l 
by(ierniany,  showing  the  increase  in  the  value  of  forest  lands  as  the  character  of  tlie 
roads  improve.  (ioo<l  stone  roa<ls  have  nia<le  the  (Jerman  forest  lands  worth  to-<lay 
on  «n  average  of  >?IS1  (gold)  per  acri',  and  these  same  huuls  with  standing  tini Iter 
less  in  (piantity  an<l  <|uality  than  we  find  at  present  on  many  large  areas  in  these 
islan<ls.  There  will  Im'  sc»nie  tlitlicnlty  in  the  <'onstrnclion  of  nia<ls  in  such  places  as 
Ciigayan,  Mindoro,  and  Paragna,  l>ut  thes**  ditlicnlties  can  l>e  overcome.  The  money 
fortius  <'onstrnction  sIiouMIk?  appropriated  fn>ni  the  forest  revenu(»s.  Coni|»etent 
engineei*s  should  supervise  thi;  work.  Stone  is  plentiful  and  available,  but  lalH>r  is 
scarce,  and  such  as  we  have  is  p(K)r  and  uncertain.  This  latter  will  be  the  one  grt»at 
dilhculty;  when  that  issolve<l,  engineers  and  money  will  huihl  roa<ls  tliat  will  make 
the  IMiilippine  forests  yield  a  revenut^  that  is  undreamed  of  to-day  })y  the  residents 
of  these  islands. 

Lumbermen  contemplating  extensive  operaticms,  after  solving  the  labor  problem, 
nui.st  next  consi<ler  the  roads  and  driveways.  The  main  roads  should  l)e  built  by  the 
State  with  a  view  to  the  gradual  hetti'nnent  of  the  trihutary  fort^sts.  For  several 
years  the  efforts  of  the  forestry  ser\  ice  should  ]>e  directcnl  to  a  judicious  thinning  of 
the  (lense  jungles  where  an  ax  ha.-  never  heen  heard;  many  varieties  of  undesirable 
tree  s|)ecies  should  l>e  cut  away  ami  the  dense  growth  thimied  out.    The  State  and 
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•Imiibernien  fllionld  work  tf>jyc'tht*r;  tiiter  iht*  ilr^i  roadn  niv  nrart^^rl  thi?  liirnlionTton 
cm  fij?iire  on  the  |Mts{inHUtk*r?  <»f  the  first  ftir>t*Hi  h<)  tapt^tn!.  Tlier*^  itrr^  jk*  pnn*  fort'wti? 
of  any  imivtree  i?|)Ct'ies;  ilozftisiif  varit'tic'?^  grtiw  in  ea<di  fon»Hl,  Imt  rarely  (iiore  tlitm 
three  or  four  trx?e«  of  tmi*  variety  foynd  |fr«iU|XHi  to^yetlier,  hu  that  auy  lurnlK'niiuii 
looking  for  a  nhipload  of  any  <i«ie  w(H*tii^if  vvouM  lin<!  it  inipoHsibk  to  rut  thai  and  no 
other,  hut  would  In?  obUgt*<l  to  pnwniri*  the  hhiih*  l>y  p«i't'httt*e  ironi  men  otH»ratiiijj 
the  different  seetiont*.  J^niiiliermen  rniL**!  t>e  willhijjf  to  take  rloziMin  fif  vaiieliej^  fjf 
tre«*  t^peeies;  the*»e  hijiei-ieH  may  no!  l»e  iie«ire<l  hy  the  luinlwrman,  tnit  tbt*  fort^ter 
niujit  jfet  rid  of  them.  A  plim  of  exploit^ilion  nhonltl  \k'  [m*vi<led  in  advance  by  the 
fort*stry  I "nn-*an  and  rtienHuhniilted  lothn  linidM.*mien  interi^te4,  nnd  tiave  the  fori/hte 
cutae  jx^r  tmid  plans,  either  by  ci*ntra*'t  or  by  the  jiaynjunt  of  the  8tate  i»riee  jn^r 
cubic  foot 

HirHVKY«. 

Before  mii'li  can  lie  done,  hi»wever,  it  will  Ih^  neeessary  to  iiiake  a  *iurvey  of  the 
pnhhe  landn. 

Trianjfnlaiion  surveyH  ean  \m  nmfle  at  the  j>r«*«e!it  time,  and  as  4"onditioriH  juvrujit 
the  detail tni  work  ran  follow. 

Then  the  forei^i  snrveyf<  may  1k»  ina'le,  and  the  arnonnt  ainl  kinda  of  Rtandliij^  tim- 
ber reported  thereon.  Pluns^Mf  exjiloitation  would  then  l»e  po.sj^ihle,  and  tlie  lundier- 
meu  would  know  whens  to  go  to  cut  tlie  timber  desire*!  aiid  the  amuaiit  available. 

Froni  the  alnive  it  m  evMenl  lliat  there  it*  a  \ery  large  area  of  very  valuable  public 
forest  land  in  thei*e  islaeidn;  thai  the>*<^  f<m>hl-f<  nn*  a^  a  nde  not  at  prf-jjent  available, 
due  t*>  the  lark  of  roadj^  atnl  nkilled  bjiidn'mien.  The  prem'nt  jK'rHonnel  liave  not 
been  well  traine*!^  and  have  never  j>raetired  .srientitie  fun»stry.  The  pnldir  fore*<t 
laiidi^  are  uiii^urveyed  and  ibi'  lunonnt  of  Htaitding  tjinlR^r  imkni^wn. 

We  niiui^t  he»?in  at  r*nee  with  the  i>ersonneL  The  nttidentHalKint  togra^hiatr  in  the 
eolle^^t^w  here  ahonld  1m*  shown  the  advantaj^e^*  of  a  earet^r  in  the  forestry  wrvic*^  and 
a  forei*iry  t*la«H  starte^l,  po  that  when  s^'ientitie  fore«<try  in  lx»gun  w*e  w^ill  have  prop- 
erly trained  men  to  a^spist  in  the  work, 

Larye  bindx^r  eoinpanietfi  will  not !«'  reiidy  to  do  nuieli  work  here  for  at  leawt  one 
year.     By  that  tinn*  we  will  1m:  ready  with  an  aihiiinit*tratjve  foree. 

The  aim  of  the  fon'^ter  ih  to  impri*ve  the  fon^nt  imtil  a  given  area  proitnee»«  eai'h 
yeiir  a  maximum  fif  wiKMlof  the  most  de*^irable  i^peeie.s.  A  cartful  ^tnUy<»f  the  dewir- 
al*le  i^peeies  iw  of  tin^t  imptrtimn*.  The  undesirable  Kj>eriej<  ruimt  1m^  eknirt^l  away, 
and  l»y  thormigbly  and  scienlith'ally  exploitinj?  any  rme  j?o<>l  fon^t  trac*t  the  j^reat 
inereai*e  in  value  of  t!ie  .mime  will  1m^  a]ipan*nt  and  a  jMdiey  of  rational  fort:^«try  enitiur- 
iiiTwl  in  thette  itjlandss,  which  jKjliry  in  time  will  make  these  fore?*ti?  ai««Mirc;e  of  jjreat 
wealth,  will  affonl  employnient  for  many  thtnitsand  men,  will  uuike  Hueb  jj*lands  ae 
Mindori>  babstabkv  will  rejrnlate  the  water  flow,  and  will  affonl  ready  rfimmunira- 
tion  rhrsai^di  what  la  at  prem^nt  Tnn>a«Hable  and  dtwlly  jungle.  (See  Apifiendix  KK, 
Re|M>rt(tf  the  Military  *  Governor  of  the  Phihppine  Islands  on  Civil  Aflairw,  year  einU 
ing  June  30,  IfiOO,  pp,  188-190. ) 

The  f(»rt*t^Minir  ix^ports  were  cotnTmiiiii"Rt*>d  to  C<jngn>ws  and  prestim- 
ably  t'ciiisidi*red  by  tiint  IkhIv*  It  is  well  kiiuwn  tluit  by  tt'itson  of 
niilitary  o|M!mtioii8atid  the  nivagenof  tbc  itiHur^ent**  very  luatiy  dwell- 
ings and  other  huildingH,  in  many  iiistimces  entire  towns,  have  been 
destroyed  and  the  inhtibltitnts  niude  boinele^sf^  refiigee.s.  The  (jiKern- 
ment  Is  now  seeking  lo  induce  tbr  iiiluibitanti^  to  return  to  their  hoineK, 
rebuild  the  hottse^  and  towns,  and  eiigiige  in  the  purstiits  of  |ieaee. 
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The  existiti^^  ami  improving  conditions  t*reate  a  desire  amon^  these 
ptioplo  k>  return  hoDie;  hut  it  i:^  nece.s.sary  to  rehuild  these  home«,  atid  I 
todo  tliat,  timber  nuist  hcHeriirod*  Tlie  rnonnoiis  forests  in  the  Phil- 
ippines formerly  belonged  to  the  SpaoUh  Crtjwn.  Sixain  permitted 
the  free  eutting  of  timlier  to  Iw  nsed  excliiHively  in  the  construction  of  I 
homes  f(jr  the  parties  making  apprK*ation  and  for  bridg-cs  and  other 
public  ,struetur*\s  and  improvemt*nts  in  the  islands. 

Several  of  the  more  importimt  industries  of  the  islancLs  liy  which 
the  inhabitants  secure  the  numns  of  existen<*e  consist  of  collecting  the  J 
product.s  of  these  forests,  sneh  i\s  sap,  from  which  a  great  variety  of] 
valuable  gumw,  rub}>er,  and  gutta-perelm  is  made;  the  |7erfume-pro-l 
dueing  blossoms  of  trees,  <'oenanuts,  and  other  valuable  nuts,  tropical 
fruit*H,  dye  woods,  and  nnHlit^nal  plant**,  etc. 

Cooking  in  the  Philippines  as  in  other  tropical  eountriet*  is  done 
with  charcoal,  great  L|uantities  of  whi<'h  are  consumed  in  tin*  inlands. 
To  prod  nee  tlic  neeessary  supply,  the  'Ulown  timber"  and  surphu 
growth  of  the  forests  ha&(  been  utilized  for  centuries. 

Thi^  surplus  growth  and  '*down  timber*'  of  every  great  forest  worka^ 
positive  iiijury  to  the  foj-est,  and  every  nation  W;hieh  has  forestry  lawa 
intended  to  promote  the  welfare  of  its  forests  provides  for  the  diniX)-! 
sition  and  removal  of  surh  timl>er  in  order  to  enable  the  renniining 
trees  to  acquire  a  better  growth  and  symmetry,  and  to  prevent  thcj 
destruction  of  the  forests  by  fire. 

It  (*an  not  be  i>iesiuiHxl  that  Congress  intended  to  render  it  iniix>8- 
yible  for  the  great  majority  of  the  inhabitants  of  the  islands  wboi^. 
home,s  have  been  desti'oyed  to  rebuild  tht*ir  houses;  nor  to  destroy  tho] 
several  industries^  by  which  so  many  peoplt^  of  the  industrial  cla88ed 
earn  a  living;  nor  to  increase  the  ditliculties  of  reestablishing  the  con- 
ditions of  peace  and  stopping  the  war  in  said  islands;  nor  to  prevent 
the  authorities  of  tla*  If»cal  government  fnim  [^reserving  the  valuable 
forests  which  are  now  the  property  of  the  United  States,  On  the  con- 
trary, the  presumption  is  that  Congress  intended  to  promote  such  mat- 
ters  and  of  ejects,  and  if  said  act  can  be  interpretetl  in  harmony'  with 
such  purpose,  that  inter[>retation  nmst  be  given  it. 

Only  a  small  quantity  of  growing  timber  in  the  Philippines  is  the 
subject  (jf  private  ownership.     In  the  cat^led  inquiry  of  the  Commis-  , 
sion  hereinbefore  set  out  appears  the  following: 

Very  little  timber  on  privah'  land;  j»ef>ple  ahuiM  eatiri'ly  are  obligerl  ti»  depeud  | 
upon  pun^haee  oi  t  biilH^r  frnm  (4i>vernmeut  laud  to  repair  damages  owing  to  the  war. 

Mr.  Thomas  Collin.s.  testifying  ]>efore  the  Philippine  ConiuiLssion  at 
Manila,  in  May,  181)iJ,  nays: 

I  have  been  in  this  country  thirty  yeare  la«t  February,  and  have  l^een  enftaged  in 
th*^  iHidK^r  bu8ine*'s  mtme  twenty-five  year>*.  *  *  *  Yon  cotild  g.H  oonf<*r«tioii« 
(rotii  the  <ioveriiiiient  to  cut  thnlieron  the  land  anywliens  l>iit  yr»ii  I'mild  not  out  on 
private  property  without  making  an  arrangement  witli  t!ie  man  who  uwned  the  land 
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but  ther<*  wt*!\i  vi'ry  ft*vv  [i^Mijilt' wlio  ovvriinl  titrilH/r  larifiH.  *  ♦  *  The  1aii«I  owned 
by  |iriviitt«  imlividualM  wn,s  mostly  uinler  ^'ullivtitkm,  nr  whhniit  lK*iTij;  iincler  t'liUiva^ 
tioii  the  ^fHji\  timber  baa  Ix^eri  cat  off,  (Report  of  Fliilijijiirie  Commiesifnij  1899^  vol. 
2,  pp.  79-dd,) 

If  H  ronstrut'tinn  iis  jfivon  this  Ct>n*fn*s.sional  cniw'tUK^iit  whirli  tnits 
off  till*  iiihiibitiints  uf  tbi>  iHlands  in  tbi'ir  honrof  nrofl  fniiii  tbr  nnlunil 
supply  of  timber  to  which  thcj  have  liud  recHuirHe  for  tHMitiirie?^,  they 
will  Im«  jit  the  iiierfV  of  the  owners  4>f  the  small  arrjount  of  timltrr  land 
j^uhjeet  tn  private  o\viier.shi|>,  who  will  pos.sess  ji  iiioiH*p<jly  rapalile  of 
Ijeiiii^^  more  oppre^ssive  than  any  one  of  the  exeliLsive  t^oneeKsions  g^ranted 
by  the  Crown  of  Spain,  Nothing  .shorfcof  malevolence  would  attribute 
8ueh  intention  t(^  the  Anieriran  Conyress. 

The  enactment  under  considenitiou  wits  undoul>t4xlly  intended  by 
Congress  to  aer*mjplish  some  important  and  well-defined  pur|Kjsc. 
Continuin^^  tlie  investit^^ation  of  the  farts  and  eonditions  with  which 
Congress  feltciilled  upon  to  deal,  it  will  not  cseiipe  observation  that  dur- 
ing the  hint  session  of  tht^  late  Congress  it  was  stated  in  the  newspai>ers 
and  in  Ctmgre.ss  that  i  ompauie^  were  being  organized  for  the  purpose 
of  ae(|uiring  title  to  large  ladies  of  timber  lands  in  the  Philippijies 
Ixdonging  to  the  Government  of  the  Unitt'd  Stiites  and  to  the  timlier 
on  said  lands^  with  intent  to  eut  down  and  destroy  said  forests.  It  is 
im|>ossibl«  at  this  time  to  determine  the  present  or  prosi>eetivi'  value 
of  these  vast  tropical  forests,  and  it  wtmld  lie  nmnifcstly  iiijydi(*ious 
for  the  I'nited  States  to  dispose  of  them  or  U*  |*ermit  the  enactment 
of  a  general  law,  the  opc^ration  of  which  would  enable  anyone  toseeiiro 
permanent  rights  in  regard  theretxi,  either  of  title  t(j  the  land,  the  tim- 
Wsr,  or  the  produi-ts  there«d'. 

The  ena^^'tuient  under  consideration  was  engrafted  uj>tjn  tlie  Army 
appropriation  bill  by  what  is  known  as  the  **SjKHnier  amendment/' 
As  originally  otFered  thisana'ndincnt  did  JK*t  eontnin  the  jiroviso  ^*That 
no  sale  or  lease  or  other  disposition  of  the  public  lands  or  the  timber 
thereon  or  the  mining  rights  therein  shall  be  made."  The  amendment 
originally  provided  that^ 

All  military,  rivil,aiiil  jmlicial  pDwerw  nutvjisary  to  ^'oveni  tin:  Pljilijipiti*;  lelanrlH 
*  *  *  nhall,  iinlil  olherwiHe  pmviflt^i  by  Cori^rx^st*,  be  ve.«teil  in  Mwh  |it'rj*m 
and  peratiiii*  ami  sball  l»e  ext!rdi4ed  in  audi  maruier  ii«  I  fie  Prc«i(lent  of  tbe  l^aiU/d 
Stales  »haJl  direct,     *    *    « 

Congress  might  reasonably  anticipate  tliat  the  jTcrsons  designated  by 
the  President  to  exercise  legislative  |}^j\vcrs  utjder  this  ensictnitMit  would 
provide  a  general  law  governing  forestry  and  fore^t^s  in  tlie  islands^ 
which  by  virtue  of  geiu»ral  provisions  and  operation  would  rnablojx^r- 
sons  and  companies  to  s(*c-ure  large  tracts  of  land  and  valuable  rigltta 
which  would  eventually  prove  embarnissing  to  the  Unit«*d  Statcjs, 
and  ji<>ssibly  la*  sei'ured  without  iidcipiate  rompensation,  The  prob- 
ability of  forestry  legislation  wiis  made  greater  t>y  the  fact  that  the 
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report  of  the  Philippine  ComuiisHion,  dated  January  24,  1901,  stated 
that— 

The  whole  matter  will  lie  inade  the  subject  of  catreful  investigation  and  legiMatwe 
aclioii  in  the  near  future. 

The  forests  in  the  Philippines  belonging  to  the  United  States  are 
jmrt  of  the  property  of  the  United  States.  The  right  to  dispose  of 
such  property  is  vested  in  Congress  by  the  Constitution.  (Art.  IV, 
sec.  3.)  This  right  (Congress  has  sedulously  guarded  during  our  entire 
history.  It  seems  clear  that  by  this  proviso  Congress  manifested  its 
unwillingness  to  authorize  the  authorities  of  the  local  government 
of  the  Philippines  to  alienate  or  i)crnianently  dispose  of  the  pi"operty 
of  the  United  States  consisting  of  the  forests  on  public  lands  in  the 
islands. 

That  Congress  intended  said  proviso  as  a  restriction  upon  the 
authority  to  grant  permanent  rights  by  general  legislation,  and  not 
a  re,stri<*tion  on  teni{j<nniry  privileges  of  limited  extent,  such  as  may 
be  secured  by  a  fmnchise,  permit,  or  license,  is  shown  by  the  addi- 
tional proviso  connected  with  and  relating  to  the  proviso  under  cjon- 
sideration,  as  follows: 

And  pnn'idi'd  fiirthery  That  no  franchise  nhall  l)e  granted  which  is  not  approved 
by  the  President  of  the  tJnite«l  States,  and  is  not  in  hin  judginent  dearly  neoeasary 
for  the  ininie<liate  government  of  the  islands  and  indisi>en8ahle  for  the  interest  of 
the  iXM>i>le  thereof,  and  which  can  not,  witliont  great  pn})lic  mischief,  be  pcwtponeil 
until  the  estahlislunent  of  |K'rniancnt  civil  government;  and  all  such  franchisee  shall 
terminate  one  year  after  tlie  establisliment  of  such  ix*rmanent  civil  government. 

"•  Franchise''  is  defined  as  fcdiows: 

A  liberty,  a  right,  a  privilege.      (Knglish's  F^'iw  Die.) 

A  siK'cial  privil(»gc  ccmferrnl  by  government  on  individuals,  and  which  does  not 
iH'long  to  the  citizens  genenilly  by  common  right.  *  *  *  In  a  |M3pular  sencie,  the 
word  seems  to  l)e  synonymous  with  right  or  jjrivilege.     (Houvier's  Die.) 

A  particular  privilege  conferre<l  by  grant  from  a  sovereign  or  a  government  and 
v(»ste<l  in  individuals;  an  imnnuiiti/  or  twenqdion  from  ordinary  jurisdiction. 
(\V<'l>ster.) 

Apparently  CV)ngr(\s.s  r(»c()o;nized  the  rights  and  necessitie^s  of  the 
inha})itants  of  the  islands,  and  attempted  to  provide  therefor  and  at 
the  same  time  to  protect  the  iiitcMosts  of  the  United  States.  To  acoom- 
plish  this  doubh*  ])ur])oso  Congress  protected  tht^  United  States  from 
improvident  disposal  of  its  ]>ropertv  under  the  provisions  of  a  genoi-al 
law,  and  provided  for  tlie  nec(»ssities  of  the  inhabitants  by  permitting 
th<»  grant  of  such  temporary  privileges  as  were  '^indisjx^nsable  for 
the  interests  of  th(^  people,'-  placing  upon  the  President  of  the  United 
Stjites  th(»  r(»sponsibility  for  each  of  such  gnints. 

An  administrative  officer  charged  with  the  duty  of  executing  a  law 
is  without  authority  to  pass  upon  the  wisdom  or  unwisdom  of  the 
enactnu'nt;  but  it  is  his  duty  to  ascertain  the  nn^aning,  purjwse,  and 
extent  of  the  law  in  order  that  he  may  not  fciil  by  omission  nor  offend 
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by  cominLsaion  in  exetnitiii|^  it  To  ii88Ustsuch  officer  in  mieh  endeavor 
there  tire  rertjiin  tvsUihlished  cnncins  of  statu turv  ftnistnu'tifHi  which 
n^iiiire  UiMt  in  siLtvuiptiii^*"  tt>  runstriu^a  statute  rimsidiTatiuii  ht*  jriven 
to  (1)  the  8urrouiidin^r  fn^ts  au*t  c^irurnstiinces,  (if)  the  history  nt"  the 
eiuu^tnient,  {'4)  the  ehnueatarv  ruli*  thut  e*»nstructi(>rj  is  to  he  iiiarle  of 
all  the  parts  togi'ther,  and  (4)  that  fon*e  nud  I'fffet  is  to  1h^  ^^iveti  to 
each  and  every  pait  and  provkion.  (Sec  Endlieh  on  Interpretation  of 
Stiitiites.  par.  '2S  et  setj.) 

The  ruh^  ad{)pted  tjy  I^ord  C^oke  is:  That  it  is  necessary  to  consider 
(1)  what  wa8  the  luw  bi'fcire  thi*  su-t  was  pas^ied,  (2)  what  wa>s  the 
iiiiscliief  or  defeet  for  which  the  hiw  had  nut  prr»\ided,  O-S)  wliat  rem- 
edy the  h*^»"islature  luis  jippointtHl,  and  <4)  tJie  nnu^nii  of  thf  rrinccly. 
(See  Heydon'j^  cane,  H  Rep.,  70;  ir»  R(*p.,  73,  note  tt,)  Also,  the  i-tpially 
well-known  ruh*  iid^ipti^d  l>y  Turner,  L.J,,  tliat  the  trne  inejininj>'  of  a 
hitatute  is  to  ho  found  Jiot  merely  from  the  w<jrds  of  the  uvU  hut  fr<»m 
the  aiuse  and  neces^sity  of  its  liein^^  naide,  a  comparison  of  its  sin  rral 
parts  and  extraneous  circnmstnnees,  the  context  of  thr  luw,  its  renson 
and  spirit.  ii\u\  tlit^  inducing  causr  of  its  eruu-tnu^nt.  (Hawkins  /'. 
(iathercok%  i\  l)e  (t.  M,  and  (J.,  1,  24  L.  J.,  338;  Melnty n*  f*,  In^rahani, 
35  Miss.,  25;  State  f\  Jndtre,  \'I  hn.  Amu,  777.) 

In  preparint,^  this  re^wrt  thi^  writ-tn*  htun  endeavorHl  t^>  adhere  strictly 
to  these  rules. 

The  ronnnuni(*ation  from  the  t^ommission,  as  understotKl  hy  the 
writer,  presents  thr  ft>llowinj^  incjuiries: 

1.  Does  tlie  C-onf^t^ssioiml  enactnrent  hereinliefore  set  forth  pr*tj- 
liiliit  ffrantiiij^  to  tin'  ri\sideTits  of  tlie  Philippin**s  tht^  pi"ivil«'*rt>  of 
cutting  tijni)er  on  (Tovernment  lanfl,  to  he  used  in  fmilding  honses, 
securing  fuel,  and  sitnimr  dcanestic  puq>OHes^ 

If  the  construrtion  of  said  i^nju^tmcnt  In^-einljcfore  iittempted  is 
correct,  said  incjuiry  is  to  In*  answiu'i'd  in  the  ru^i^mtive,  and  attention 
culled  to  the  fai't  that  the  privilege  des^'rifwd  naiy  he  ^mn  14^1  hy  the 
Pn^sith*iit  of  the  l'nit**d  States,  w1h*ii  tOeurly  necessary  fi*r  tlir  imme- 
diate governm*'iit  of  tin'  islands  and  indisp(*nsahle  for  thi'  interests  of 
the  people  thereof,  upon  such  terms  ami  <HHiditions  as  his  discretion 
may  determine,  [)rovidiHl  tln^  lirense  contains  a  res^'rvation  of  the 
right  to  alter,  amenil,  or  rrpi-al  tljc  same;  and  thi-  ])rivilcg«'  so  granted 
shall  not  contitme  hunger  than  one  year  after  th**  cslnhlishment  of 
permanent  i-ivil  govern mt*nt  in  tlie  islands. 

2.  Does  sjiid  enactment  prohibit  cutting  timlxn*  l)elonging  to  the 
public  for  use  in  the  construction  of  hridg^^M  and  other  public  worki? 
in  the  islands? 

The  importance  of  this  inquiry  is  increased  liy  the  fact  that  the  coiti- 
mission  recently  appropriated  J^l,iKK»,<KX)  in  gold  for  the  repair  of  road.s 
ami  lii'idges,  the  timber  uscd  t<i  br  taki^n  fn»m  the  publtr'  forestH*  its 
Mas  tlie  usage  under   S[«iriish  dominion.     The  Government  is   also 
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ejigii^ed  ill  conatriictiTig  a  mammoth  Inulding  to  be  used  in  the  matiu- 
fiic'turL's  of  ice,  and  contemplates  Imildini^  an  extenmon  of  tbe  cu^tom- 
house  at  Manila.  In  addition  there  exists  a  necessity  for  the  erection 
of  many  ^ehoolhou^es,  court-houses,  harracks  for  soldiers,  and  other 
public  Htructures  throughout  the  islands. 

if  the  proprietary  title  to  t\w  public  work  is  in  the  United  Stati\s 
there  is  no  di  mi  tuition  ol:  the  title  of  the  United  St^it-es  to  other  prop* 
erty  when  it  is  used  in  construeting  .said  works.  The  question  resolves 
itself  into  a  question  as  to  the  power  nf  the  Unitinl  Stjites  authoritiei*  in 
the  Fhilippijies  to  designate  the  h>cation  or  place  of  deposit  for  prop- 
erty belongings  to  the  Uniti^d  States.  It  would  be  a  captious  and 
unwarranted  eonstructlon  of  said  enat*tment  which  would  deny  tliis 
autiiority  to  said  officials. 

Where  the  proprietiiry  title  to  a  puVdii*  work  wa.s  in  a  municipality 
or  other  polttiail  subdivision,  a  stric*t  constnu-tion  of  said  enactment 
may  rcc|uii'e  that  said  nnmicipality  should  s^'cure  a  permit  from  the 
President  I  before  cutting  timber  belonging  to  the  pufilic  far  use  in 
constructing  said  public  work,  for  technically  the  title  to  the  timber 
Bhindd  pass  to  the  municipality,  and  would  therefore  be  governed  bj 
the  same  ride**  as  apply  to  individual  rei*idents. 

3.  Does  .said  enactment  abrogate  (leneral  Orders,  militaiy  governor 
of  the  Philippines,  No.  V>^,  Series  IIKIO^ 

A  copy  of  General  Orders,  No.  32,  is  submitted  herewith*  They 
constitute  ;i  substantial  adoption  of  tlie  forestry  laws  of  Sjmiu  in  force 
in  the  Philippines  prior  to  the  American  occupation.  The  general 
purpose  of  said  laws  and  of  said  geneml  orders  is  to  protect  and  pro- 
mute  the  public  f*>restH,  and  the  prrnisions  thereof,  when  properly 
admiuistcred,  tipptnii'  to  l>e  well  cnhnilated  to  j>rodnce  the  desired 
result.     {6W  Kep,  of  Com.  and  Capt*  Ahern,  anh\) 

The  pur|K>se  of  the  (knigressional  enactment  is  to  pmtect  tlie  pro- 
prii'tjuy  title  of  tiie  Urdted  States  to  the  forests.  There  is  therefore 
no  conflict  of  purpose  t»etween  the  two. 

Ini'ideutid  t^:>  the  general  pui'jxme  of  protecting  and  promoting  the 
public  forests,  the  forestry  laws  provide  a  inetlu»d  for  the  removal  and 
disptjsal  of  the  ''dowii  timber^'  and  sui-pl us  growth  of  these  forests. 
Congress,  to  provide  for  the  lietter  protection  of  the  title  of  the  United 
States,  ])T"olii}nted  the  alienation  *>f  title  to  the  land  and  the  gmnt  of 
perniaeient  rights  in  and  to  naid  forests,  but  permitted  the  i*resident 
of  the  Uiuttnl  States  to  gmnt  such  temponuy  privileges  as  ure  ''clearly 
nt*cessiiry  foi-  the  iimnediatc  government  of  the  islands  and  indispeu- 
sable  for  the  interest  of  the  people  thereof."  Such  provisions  of  said 
Genend  Ordi»rs,  No  92,  as  are  inconsistent  with  this  p(Msoiia!  and 
innnediate  resj>onsihility  of  the  I'resident  are  in  conlbct  v\ith  said 
enactment,  and  are  thereby  rendered  mdl  and  void. 

independent  of  this  stiitutc  thtu'e  rests  upon  the  l*rcsident  of  th 
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Unitod  States  thf*  duty  of  proteotiiig  and  prescn'in^  thf  ri^4it8  and 
prt^perty  of  the  United  Stated  whert'Vt*r  lunitrd.  Thi-s  duty  is  »\spt-- 
c-ially  itiipiM'ative  in  territory  .suhject  to  military  ^'ovcrnuieiit,  fur  therein 
there  is  no  division  of  resfK)nsihility,  ninee  all  branches  of  ifovernrnent 
meet  in  the  President  as  Cumiiiander  in  Chief  of  theoeenpyin^  forces. 
Siieh  provisions  of  said  Cieneml  Orders,  No,  92,  lis  are  intended  to 
pn>te4"t  imd  preserve  tin*  interests  of  tht*  United  Statics  in  said  forest** 
are  in  hannonv  with  suid  enaetment  and  not  jirt'eeted  thf^ehv. 


Tht*  Seeretary  of  War  approved  tht*  views  expraHsed  in  the  fone- 
ijoin^'  reixjrt,  and  the  t'ollowiniif  reply  to  Jud^'e  Taft's  dispitteh  of 
Mareh  7  was  aeecrrdintjlv  sent: 

M\HiU  :\i\  190L 

With  rx'frn'm-c  to  your  trlf^niin  *>f  tlit*  Ttli,  it  im  t'ons^idf  rtnl   prttvi^iuiiH  act  Ci*ii- 

grei>«>  March  2,  <l«*  not  infrrfere  witli  v>*taliliKlitHl  Hystrin  furvf-try   regijlatjoiij*  jiro- 

vitlt'il  for  Uy  S|>aiiit?h  law,  ta*  iiumIiIwI  hy  military  |j:ov**mor-iri"m*rin,  onlcrf^  i»2,  June 

27,  l\Wn\.     Full  (liscuaHiuu  uf  subjett  (orvmrtbtl  hy  nmil.    Advim*  (jt^uurul  JhtcArtliur. 

Ta  ft.  Mdfiilfi. 

In  AtiMual  Iteport  of  the  Secretary  of  War  for  the  year  li»01,  Seere- 
tary  Root  says  (pp.  70,71): 

The  full  *lij*tuwsii>n  of  thi.^  siil>jt*i*t  n^tTri**!  tti  in  thin  diMpati  h  wa>*  contained  iJi  a 
rep<»rt  to  the  Swretary  of  War  liy  the  law  oftirer  *>f  the  Division  of  tnnnlar  AffairK, 
<Jal**<l  March  15»  iwni,  aii«l  a  eoiiv  of  thin  rejwirt  is  annexed  hereto,  niarke^l  Apjien- 


I¥  BE  CLAIM  OF  MESSES.  SOBRINOS  BE  HERRERA  (NEPHEWS 
OF  HEERERA)  FOR  PAYMENT  OF  DAMAGES  OCCASIONED  BY 
THE  SBIMEl  OF  THE  STEAMEE  SAN  JTJAN  IN  THE  HAEBOE 
OF  SAHTIAGO  DE  CUBA  ON  OE  ABOUT  JULY  17.  1898,  BY  THE 
MILITAEY  FORCES  OF  THE  UNITED  STATES. 

[Buljmittecl  NuVi-tnlier  A  IWL    Ciu«  No.  12UK  Divkioii  «>f  Insular  AHiiln**  Wwr  iJrjJurum-iiLl 

Siii:  I  hiiw  the  honor  t*j  acktiowU^d^*^  and  i^oniply  with  your  rcijuest 
for  a  n*jK)rt  on  thi'  rlaiiii  of  Mosinrs.  iSohririus  tie  Ih'rtH'i'a  for  puyiin'tjt 
of  dainagex  o^ca^ionod  by  tb«  seizure  iif  I  lit*  .stratuer  Stm  Jifttti  by 
the  military  foree.<  of  the  United  Shite.s. 

The  faets  itiit  of  whieh  this  rlaiiii  arisrs,  assi4  fortli  hy  the  chtiinantH, 
are  ivn  foHown  (nee  lt31*i,  Div,  Inis.  AtTrH*): 

The  MteaitJt^r  *SV/;/  J^an,  a  Spanish  inerehant  vessel,  en^ra^ed  in  the 
eoastwise  tnidt'of  C'lilm,  was  detained  in  thi*  harbor  at  Sanliao-o  by  the 
btorkade  at  tlait  port.  On  •htly  17,  Ys\^s^  thin  ve«8el  wws  bnardxHi  by 
a  drtarhnirnt  oi  Ignited  States  soldit^rs  unth'r  the  etfiimmnd  of  anntiirer 
of  th*'  Initrd  Statvs  Army,  who  prueeotli'd  to  rstaldish  and  maintain 
a  guard  over  said  Vl^Hsel  and  prevented  all  I'limmunieiitiorj  with  the 
«hore.  On  Jidy  IfU,  iM»s,  the  raptuiii  and  rr*'w  wi^re  j'<'cjuirr<i  to  take 
said  veftiisit^l  Lo  (iuantanamo  un*li^r  guard  of  two  L'nited  States  war  ve**- 
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sels,  and  on  July  26  to  return  to  Santiago.  The  subsequent  proceed- 
ings arc  set  forth  by  the  claimants  as  follows  (see  1216,  Div.  ln«.  Affrs.): 
That  on  the  26th  day  of  said  month,  in  obedience  to  orders,  the  said  i^ptain  with 
an  interpreter  api>eared  l)efore  the  general  of  the  American  Army  in  command  at 
Santiago  de  Ciil)a  and  waH  by  him  informed  that  an  American  officer  would  imme- 
diately go  al>oard  and  assume  command  of  the  vessel;  that  against  the  protest  of  him, 
the  said  captain ,  such  control  and  command  was  immediately  taken,  and  he,  together 
with  the  crew,  was  com]>elled  to  leave  the  said  vessel,  the  Sctn  Jwm;  that  no  receipt 
for  the  delivery  or  surrencier  of  the  vessel  was  given. 

This  vessel  so  seized  remained  in  the  possession  of  the  United  States 
militar}'  authorities  until  May  18,  1899,  on  which  day  it  was  returned 
to  the  claimants. 

It  is  a  well-established  and  well-known  fact  that  the  War  Depart- 
ment has  jurisdiction  to  adjust  and  pay  only  such  claims  against  the 
United  States  Government  as  arise  on  contract  with  the  War  Depart- 
ment which  has  been  performed.  (Bmnnen  v.  United  States,  ao  C 
Cls.,  219,  224;  Dennis  y^  United  States,  20  C.  Cls.,  119,  121;  McClure 
V.  United  States,  19  C.  Cls.,  179, 180;  Satterlee,  admrx.  et  al.,  v.  United 
States,  30  C.  Cls.,  51,  54;  United  States  y\  Corliss  Steam  Engine  Co., 
91  U.  S.,  321;  United  States  r.  Bestwick,  94  U.  S.,  53.) 

In  order  to  bring  this  claim  within  the  jurisdiction  of  the  War 
Department,  it  would  be  necessary'  to  have  it  appear  that,  at  the  time 
the  vessel  was  seized,  the  military  authorities  waived  the  right  of  the 
United  Statics  to  impress  the  vessel  and  intended  to  pay  for  the  prop- 
erty or  for  its  use;  that  thereafter  the  property  was  devoted  to  the 
use  of  the  military  service  of  the  United  St^ites,  and  that  the  owner 
ass(Mited  to  such  taking  and  use  of  the  pro})erty. 

A  reading  of  the  sUitement  of  the  case,  made  herein  ])y  the  claim- 
ants, makes  it  impossible  to  consider  the  claim  as  based  on  a  mutual 
agreement  or  nu^eting  of  minds.  Tlie  claimants  are  insistent,  if  not 
defiant,  in  asserting  that  instead  of  consenting  the\^  at  all  times  pro- 
tested against  the  vessel  being  tiiken  and  used  b}'  the  United  States, 
and  instead  of  voluntiirily  turning  over  said  vessel  to  the  United  States 
under  contnict  or  agreenu»nt,  they  were  ''compelled  to  leave,"  etc. 

As  a  further  evidence  of  their  determination  not  to  enter  into  or 
sustain  contract  relations  with  the  United  States  (jovernn^ent  with 
respe<'t  to  said  seizure  and  use  of  vessel,  the  claimants  set  forth  in 
their  application  to  the  War  Department  (121()  Div.  Ins.  Affi's.) — 

That  on  the  28th  day  of  July,  189S,  in  tlie  city  of  Santiajjo  de  Cuba,  he,  the  said 
(Uipt-iiin  of  tlie  stt^aniship  >^in  Juaii^  appearetl  hi'foiv  Don  IVhIh)  Secun<lino  Silva  y 
Fernandez,  a  notary,  and  made  a  deiH^sition,  duly  t^xe<-iitiH^l  and  eertified,  setting 
forth  the  facti<  alK)ve  ntat-ed  and  j)rote8ting  against  tlie  Heizun*  and  d*itention  of  tlie 
vepHel. 

It  affirmatively  appearing  that  this  claim  does  not  arise  on  a  eon- 
tmct  with  the  military  branch  of  the  public  service  which  has  been 
performed,  I  am  ol)liged  to  report  that  the  application  herein  does  not 
pres(»nt  an  account  which  the  War  Department  has  jurisdiction  to  set- 
tle and  imy. 
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In  order  that  tho  Secretary  of  Wtvr  may  he  fully  advised  iis  to  this 
contro\'i^rsv,  attentitin  is  din*i'liHl  to  thi>  favi  that  thi^  ut^ticni  taken  hy 
the  uiilitiiry  authorities  and  the  (*oiulitions  existing  at  the  time  and 
phiee  of  the  seizure  plainly  indicate  that  thi8  vessel  wsis  sei/.ed  either 
to  prevent  it  from  attempting  to  engage  in  tnithe  witli  the  ports  of 
Cuba  at  that  time  (July  17,  18H8)  hloi'kaded  by  the  United  States,  or 
to  devote  it  to  the  uses  of  the  nilMtaiy  service  of  tht>  Ignited  States 
without  conij>*^nsation,  i.  e,,  to  itupress  it*  Uiuler  the  laws  and  usages 
of  war  either  coTisideration  justifies  the  seizure  iw  a  legitiniati^  exer- 
cise of  lielligereut  right,  Thrref4>re  the  only  ^juestioii  involved  is 
that  of  the  authority  of  the  Ignited  States  to  t*xercise  hclligereut  rights 
at  Santiago  *le  i*ul»a  on  July  IT,  189S,  If  histtory  records  an  ocnision 
when  a  nation  nu'glit  pr«»perly  ext^reisc  such  rights,  it  appeurs  to  the 
writei"  that  Santiagti  de  Cuba,  July  IT,  lS!*s,  affords  a  time  and  plure 
when  and  where  thi'  Ihiited  Stjites  might  exercise  them.  Rightly  or 
wroitgly,  the  Ignited  States  did  excreisc!  belligerent  rights  then  jind 
there.  Persons  considering  themselves  im|>ropi^rly  dealt  with  by  such 
exercise  irmst  apply  to  C*ir>gress  for  relief;  it  can  not  l>e  provided  hy 
the  War  Department. 

It  in  lielievc^l  t^i  huvt*  \HHn\  the  tin i form  prartirf*  uf  the  Wnr  Dfjiartment  to  iihidt* 
t>y  the  well-eytahlif^lMnl  l^'jral  prinri|*l*'  wliirli  jiri'i  liides  the  fxt't-titivp  bmTic'h  ai  Ihp 
<ii>veniim*rit  innn  itlli>wii*}f  t'laitIt^l  for  ilrttiui^i\«  tn  i»ro|>erty  iteHtniyt^l  or  injyrt'ij  in 
the  t'liinmuti  4eftMme  or  tint"  |»ri*Ht*i'iitiini  of  war  apiinwt  puMk'  tMie»uie»«. 

(Mr  BellEnap,  8t?t'rftiiry  of  War,  li*  Mr,  Uiwn^Kv,  Feliruary  24,  1874.) 

If  the  |>erson  feeling  aggn<n'ed  is  a  citizen  of  the  United  States,  he 
may  apply  directly  to  Congn*ss, 

If  he  is  an  alien,  he  must  present  his  chiim  to  the  State  Department 
through  diplomatic  channels. 

If  he  is  a  subject  of  StKiin,  i*onsideratiou  must  be  given  to  tlie  pro- 
visions of  the  treaty  of  18I»S,  as  follows  (Art.  VII): 

Tlie  Unitinl  StatCHam!  Sjyim  miitimlly  rt'limniiHli  nil  rlairun  fi»r  in<l*?iimity,  national 
ami  i[iclivi<liULl,  of  t^vtTv  kitnl,  <>l  fillier  (iOAi*niUK'rit»  or  f»f  its  t/itizeiis  i»r  Hiihjfti**, 
ap»iii,Mt  thu  other  Governnieiit  that  may  have  ariwi^ri  *»imx*  the  Ite^inninj^  of  the  late 
inHiirrfrtion  in  t^ulm  and  lirinr  tn  the  exehan^e  *t(  ratiHcationn  of  thi*  pn\**ent  treaty, 
inrlu^lin^  all  ciainiH  for  itv<tt'innity  for  IheriHt  of  the  war 

Tire  TniliHl  States  will  a<ljn«li*'ale  an<l  H'ttli-  the  daiai?*  of  ti>«  citizens  against 8{jia»n 
rdiunaiiiliL'd  in  this  article. 

The  chiimnnts,  in  their  written  application  for  relief  (1216,  Div,  Ins, 
Affrs.),  with  reference  to  their  demand  for  the  return  of  the  vesse!  to 
them,  say: 

That  they,  your  mu\  petitionerB,  baAed  their  requests  4iii  the  principles  ami  mle*i 
of  eipiity  antl  jn><tiet»  i»l>.«*i*rv<*<l  hy  all  eiviii/^il  natinns,  an^l  nmre  partienlurly  <*n  the 
alNivi>nientiono<i  protlaniaHon  of  the  President  of  tlie  Unite^l  States,  two  panigruphs 
of  whh'h  are  aiwive  net  forlli  in  hill. 
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From  this  statement  it  woald  appear  that  the  claiiiiaiitB  oonteiid  that 
the  seizure  and  detention  were  in  violation  of  the  laws  and  Qaagea  of 
war,  as  established  by  the  practices  of  dyUvBed  nations.  If  sndi  be 
the  case,  indemnity  for  such  violation  by  the  military  aothoritiesof  the 
United  States  must  be  sought  for  in  Congress  or  by  civil  soil  in  oonrt 
against  the  individual  guilty  of  the  unwarranted  action  oonstiftiitiDg 
the  violation. 

The  proclamation  of  the  President  to  which  daimants  refer  wis 
made  on  July  18,  1898,  and  can  not  be  considered  as  having^  a  retro- 
active effect. 

The  first  of  the  two  passages  of  said  prochunation  to  whidi  the 
claimants  refer  is  as  follows: 

Private  property,  whether  it  belongs  to  private  parties  or  to  corporatiMis»  mmt  be 
re8i)ected,  antl  it  may  be  confiscated  only  as  indicated  below.  Means  of  oonunaniai- 
tion,  such  as  telegraph  and  cable  lines,  railroads  and  steamera^  may  be  aeiaed  even 
though  they  belong  to  private  persons  or  to  corporations,  bot  in  case  they  are  not 
destroyed  for  urgent  motives  they  must  not  be  detained. 

This  passage  plainly  contemplates  that  the  military  aathorities  in 
Santiago  de  Cuba  might  continue  thereunder  to  exercise  the  right  to 
confiscate,  seize  for  the  Army  (impress),  or  destroy  private  property, 
the  only  limitation  l)eing  that  where  property  was  seized  for  the 
temporary  use  of  the  Army  it  should  not  be  detained  after  the  pur- 
poses of  the  seizure  were  accomplished. 

The  second  of  the  two  pjussages  in  said  proclamation  to  which  claim- 
ants refer  is  set  forth  in  the  application,  jis  follows: 

The  private  pmperty  Heize<l  for  the  use  of  the  Army  shall  be  paid  for  in  cash,  if 
posHible,  after  a  just  valuation,  and  when  the  payment  in  eanh  is  not  poasibie,  ii  thall 
fje  made  in  ffomh. 

The  words  in  italics  do  not  appear  in  the  order  of  the  President. 
In  that  document  the  laiijjjfuiige  used  is,  ""receipts  are  to  be  given." 
(See  G.  O.  No.  101,  A.  G.  ().,  ISJKS.) 

It  will  he  noticed  that  this  direction  of  the  President  is  confined  to 
one  class  of  property,  to  wit,  that  seized  '"  for  the  use  of  the  Army," 
and  clearly  relates  to  subsistence,  maintenance,  and  like  matters.  It 
can  not  be  extended  to  require  the  military  commanders  then  conduct- 
ing^ active  military  openitions  in  Cuba  to  pay  for  property  not  taken 
for  the  use  of  the  Army,  but  seized,  injured,  or  destroyed  to  promote 
the  militiiry  operations  or  purposes  of  the  war  or  to  prevent  the  prop- 
erty ])eing  used  by  the  enemy  or  to  his  advantage. 

When  it  is  considered  that  the  property  seized  was  not  paid  for  in 
cash,  nor  its  just  valuation  ascertained,  nor  a  receipt  given,  it  must  be 
held  (in  the  absence  of  any  evidence  to  the  contmry)  that  the  military 
authorities  making  the  seizure  considered  the  seizure  as  a  measure  of 
public  safet}^  re<iuired  by  the  military  situation,  and  not  a  means  of 
acquiring  projwrty  for  the  use  of  the  Army. 

When  the  proclamation  is  read  lus  a  whole,  it  is  apparent  that  the 
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Pivsidont  pro^crvod  tho  distinrtion  pyirUed  out  by  the^  Court  of  ClainiH 
as  follows:  tHrfriobower  i\  UniU'd  Staters,  21  Ct  Cl^^-,  :i:il*,  1^37.) 

There  ifi  a  dietim^tion  to  Im  *lrawni  bt^ween  pr(ii>erty  uaetl  for  Goveriiment  jnir- 
pt^eeeaml  |)rf)i>(Tty  <If*«troytH!  k»r  the  piihlic  wafety.  If  tlie  corKlitiim^  a<lrnitteHJI  ol 
it  being  at*t]iiirtMi  by  erintnicl  iin<1  tij*e<J  fnr  t\w  \nHwiH  ni  i\u*  ( Jdvernnient,  it  may  be 
ivganleil  a,'-' a*^quire<l  under  an  iiii|tliei!  i^untmrt;  Imt  if  the  taking,  usiiijir.  nr  ontii- 
pyintc  was  in  ttio  njitnrt^  *ti  dei^trurtion  for  the  ^*neral  welfare,  or  inddent  t^*  the 
r.iviiijt»s  of  war,  luul  whether  lironvjlit  al»ont  l*y  ra.«nialtyor  hy  anthority,  imd  whether 
on  htjatile  or  national  territory ^  the  loi38  (in  the  absence  of  pobiitive  lugii^laUon)  uiufit 
be  borne  by  him  on  whom  it  falls. 

Even  if  the  Secrotary  of  Wav  were  of  opinion  tliat  the  st^izuiT  and 
deteiitioti  of  this  vensel  wen^  cbmrly  in  viobit ion  uf  tho  laws  and  iisa^ejs 
of  war  as  tb«'retofore  ai'i*pptt*d.  or  in  violation  nf  said  laws  and  usa^t\s 
m  ititerpret*HK  derlarpd,  aim^ndtnl,  or  otherwise  made  bindiii*;"  uiH)n 
the  United  Stiites  Arniy  by  order  of  the  I'resid^'nt,  he  would  still  l>e 
without  jurisdiction  tt>  <leterraine  and  \m\  the  amount  of  tinaneial  Iohh 
or  daniatfe  oc^easioiHHl  by  such  vi*)Iation.  Tlie  Secretary  has  authority 
topr*»hihit  a  continuanci*  or  repetition  of  anallejfcd  viobition,  but  com- 
pensation  for  a  violation  iuiposed  must  bo  aff<*rdcd  by  Congress.  (6 
Deiv.  Conip.  of  Treas. ,  ti^K^,  ^\H;  7  Dee.  Comp.  of  Trcas*,  517^  5213,) 

I  tliercfore  rec*>nuncnd  that  the  (daiuiaiits  he  advised  tliat  the  War 
Department  is  without  jurisdiction  to  consider  anddctennine  the  mat- 
ter presented  by  their  application. 


EEPOET  ON  THE  DUTY  COLLECTIBLE  OH  THE  WRECK  OP  A 
STEAMER  BROUGHT  INTO  PORTO  EICQ  AND  THERE  SOLD 
WHILE  THAT  ISLAND  WAS  UNDER   MILITARY  GOVERNMENT, 

[Siibmitttnl  Set*' t*"i  *>**''  I A  lf<>^'+     <'»i^i'  N"  c  :i24.  liiviHinii  of  InMiilar  AITnir*,  Wiir  Dfpftrti»<*nL) 

Duty  should  ncjt  l>e  eolleiHe*!  on  the  wrerk  fif  a  veBHel  bron^bt  intii  a  jwirt  of  Purtr* 
Rieo  if  the  wreek  if*  to  Ix*  ref*ti»re«l  an^l  ef^nlirnuHl  iv^  u  vej^iM*!.  iHity  shonlii  1«* 
eolle<'t**<l  if  the  wrecrk  in  broken  np  and  treated  as  material  for  eoiwnniption  in 
Portn  Rir*o. 

Sik:  1  have  the  honor  to  acknowledge  the  receipt  of  your  rctpiest 
for  a  report  on  the  question  as  to  whether  the  wreck  of  a  vesstd 
brought  into  J\jrtii  Rico  and  ttu^re  sold  is  dutialde,  and  if  so,  at  what 
rate.  In  couipliance  with  said  request  I  have  the  honor  to  .submit  the 
followdnjjf: 

Theque.Htion  is  presented  to  the  Department  hy  an  inquiry  from  the 
collector  of  the  port  of  San  Juan,  its  follows: 

VV'batdiity  ei^lUN'tibleon  wret'k  BritWi  brij^antine  nnineil  by  rpcx?nt  hurriimne,  w>ld 
anetion  tiy  Firitiftb  viee-eunmil? 

In  the  On^i/ffrmr  (im  U.  S.,  110)  the  court  held  that  a  foreicrn^lniilt 
ves.sel,  purchased  hy  a  citizen  of  tin*  United  States  and  timutrht  into 
the  wati^TN  thereof,  is  not  taxable  under  the  tariff  laws  of  the  United 
States,  for  the  reason  tliat  tln^-i*  is  no  nit*nti<jn  of  vessels  n*  /totnlu^t  \x^ 


620 

our  tariff  acts  and  no  general  description  under  which  they  could  be 
included  (p.  115);  also  for  the  reason  that  our  Grovemment  has  always 
treated  vessels  as  huJ  genrrls  and  subject  to  an  entirely  different  set  of 
laws  from  those  applied  to  imported  articles  (p.  118). 

These  reasons  do  not  apply  to  the  tariff  regulations  of  Porto  Rico. 
(See  pp.  69-70,  Tariff  Regulations  for  Porto  Rico.) 

In  United  States  v,  A  Chain  Cable  (2  Sumn.,  362)  it  was  held  that 
a  chain  cable  was  not  taxable  which  was  purchased  at  Liverpool  by 
the  master  of  the  ship  Maratlum  to  supply  the  place  of  a  hempen 
cable  which  had  ])ecome  unseaworthy  if  the  cable  were  purchased 
iKniafiiie  with  the  intention  of  using  it  for  that  ship  and  not  to  sell  as 
merchandise.  The  cable  in  question  was  so  used  on  the  ship.  Judge 
Story  said  that  the  words  "goods,  wares,  and  merchandise,"  as  used 
in  the  tariff  act,  included  only  such  as  were  designed  for  sale,  or  to  be 
applied  to  some  use  or  object  distinct  from  their  honajide  appropria- 
tion to  the  use  of  the  ship  in  which  they  are  imported. 

In  the  brig  Concord  (1>  Cranch.,  387),  the  court  held: 

Where  goods  are  brought  by  superior  force  or  by  inevitable  neoeasity  into  the 
UniUil  States  they  are  not  ileenie<l  to  l)e  so  imported,  in  the  sense  of  the  law,  as 
necessarily  to  attach  the  right  to  duties.  If,  however,  such  goods  are  afterwards  sold 
or  consumed  in  the  country,  or  incor|)orated  into  the  general  mass  of  its  property, 
they  l)ecome  retroactively  liable  for  the  i>ayment  of  duties. 

In  the  Gerimdo  (8  Story,  OS)  it  was  hold  that  the  tackle,  apparel, 
and  furnituro  of  a  foreign  vessel,  wrecked  upon  our  coast,  and  lande<l 
and  sold  sepanitely  from  the  hull,  were  not  goods,  wares,  and  merchan- 
dise imported  into  the  United  States  within  the  meaning  of  the  rev- 
enue laws.  This  seems  to  have  been  adopted  as  the  rule  for  Porto 
Rico.     (See  note  p.  70,  Taritl'  Ket^fulations  for  Porto  Rico.) 

It  is  therefore  recommended  that  the  collector  at  San  Juan,  P.  R,, 
be  iidvised  as  follows:  The  tackle,  apparel,  furniture,  etc.,  of  a  vessel 
wreckc^d  at  sea  are  exempt  from  duty.  (See  note,  p.  70,  Tariif  Regu- 
lations.) Duty  on  the  wreck  of  a  vessel  should  not  l)e  collected  if  the 
wreck  is  to  he  restored  and  continued  as  a  vessel.  If  the  wreck  is 
broken  up  and  treatx^<l  as  material  for  consumption  in  Porto  Rico,  col- 
lect duty  assessed  upon  the  price  for  w^hich  the  property  sold  at  auction 
if  regular  appraisement  is  impracticable.  If  appraisement  is  practi- 
cable, tix  duty  ))y  following  formula:  Dutiable  value  is  to  price  realized 
as  loo  is  to  lUO  plus  the  nitc  of  duty. 


The  Secretary  of  War  approved  the  views  set  forth  in  the  foregoing 
report,  and  the  collector  of  customs  at  San  Juan,  Porto  Rico,  was 

instructed  as  follows: 

Seitembbr  12,  1899. 
The  tackle,  apparel,  furniture,  etc.,  of  a  vessel  wreck e<l  at  wa  an*  exempt  from 
duty.    (See  note,  p.  70,  Tariff  Kt^ulaticms  for  Porto  Rico.)     Duty  on  wretrk  of  vessel 
should  not  U»  collecjttnl  if  the  wreck  in  to  Ik*  restori'd  and  continuinl  a8  a  vessel.    If  the 
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wreck  in  !*r»ikpn  hjiiithI  frriitt'*lnHiiiitt4*rial  for  roiiHuniiitton  in  Porfn  Rico,  *M>lii»rl  <ltj.ty 
aDPC0Lii'4  iifMvri  tilt'  iirin*  fi*r  wliit-li  iIh-  pntiMTty  Hohl  ttt  aufti*iri^  if  \\w  ri'^iliiruirpmiN*- 
inent  iw  iiiii tract u'iihlf.  If  \hv  uppmiHtunonl  i>*  |>ra*'MrahU%  fix  iliity  hy  the  following 
formula:  Dutiable  valite  i^  to  prit'e  realii£e<l  aa  100  m  to  100  plus  the  ntte  of  duty, 

EuiUT  Boot, 
Bavih,  iSecrrtffnj  ftf  Wur. 


THl  EI&HT  TO  DISPOSE  OF  THE  MONEYS  FOUND  IN  THE  SPAN- 
ISH TEEASURIES  IN  MANILA  AND  SEIZED  BY  THE  MILITAILY 
FORCES  OF  THE  UNITED  STATES  WHEN  THAT  CITY  WAS 
CAPTURED. 

[SiilimitUii  inIjiIkt  It,  lOUI.    Cnie  No,  S453,  Dlrlnlon  c*f  Itijfutnr  AJTrtlrs,  War  Dc'fiarlnieTit.] 

L  Property  lawfully  fnpture<l   iu   enemys*  eouiilry  by  the  military   fori!f«  of  the 

ririle^J  StaUv  iiit^laritly  IterofrirM  the  pnhlie  projx^rty  ai  the  ruitiftti  Stal^,  ami 

the  ri^bt  to  <liMjM>Ki*  thereof  in  vt^Httnl  in  C'<«Miin*i*. 
2.  Neither  the  military  autlioritieH  <if  the  Tnitei!  Stiiten  imr  the  ^lltieial^*  m  eharp;  uf 

the  government  of  civil  affairs  in  the  riiihiipiiie.M  are  authorize<l  to  exereiR'  m\\\ 

riKht  of  4Ji»f»0(8al. 

Sir:  I  hiivi^  the  hotjor  ki  aekiiuwli'diLrr''  nnd  coiintly  with  your  retniest 
for  II  rt^port oil  tiie  ri^^ht  to  tlisiXKst?  uf  th*'  tiioney>*  fotind  in  tlie  Spatiisli 
tnni.surie*^  in  Manlhi  iiitd  srizetl  by  the  militiiry  forue-s  uf  the  United 
Stiites  whet)  tluit  v\\\  wjis  i  uptttred. 

The  q ties tioti  is  presetited  to  the  War  DepurtiiveTtt  us  follows: 

Wheti  the  eity  of  iMaiiila  was  oceupied  hy  the  luilitary  furees  of  the 
Caited  Stutes,  there  were  fouiMl  iti  th«'  several  public  treasuries  situate? 
thereitj  fin idn  a|^^ relating  1,273,874,87  Mi^xiean  dollar^.  Iiiehided  in 
sjiitl  fntid."^  WTre  a  hir^er  tuiitdM^r  of  eopper  eoins  of  Spanish  iiiititaiife. 
These  funds  were  seiz(*d  hy  the  CoinniaiKJer  of  the  military  foives  of 
the  U tilted  Stales  as  lawful  prize  i»f  w^ar,  aial  said  inoiic^ys  were 
retained  by  the  United  States  u|x»n  the  eonekision  i»f  a  |H'aee.  This 
inotiey  was  plaeed  iti  the  eust^Hly  of  tlie  *Siisular  treastirei%'' an  tjflieial 
of  the  inilittiry  jfoverntnent  of  the  Fhilippines. 

For  the  piirjKjse  of  supplying  the  demands  uf  hade  in  tlie  islands 
for  eoins  of  small  vaha\  Major-(ieiieral  i>tis  authorized  the  insular 
treasurer  to  exehau^e  %ii^){y  of  this  euin  per  week  for  lueal  i*urrency 
at  par. 

The  l^hilippine  Commission  fortnnlat«*d  a  hill  for  an  art  repeating 
.said  ortler  of  Major4ienei*al  Otis,  and  atithnrizin^  the  sah*  t>f  siild 
S[)anish  copper  eoiiiH  to  the  highest  bidder.  This  Inll  was  referred  to 
Major- Genentl  JtaeArthur,  tuilitnry  goveinor,  hy  the  Uonmitssion, 
and  he  expre,ssed  his  disapproval  of  the  proposed  legislation  as  fonow\s: 
The  sale  tA  the  ropjier  eoinage  sis  prop^>Hetl  would  (ioul>tleH'<  |>r<ive  a<lvanlJipM)Ui4  t^i 
all  eimi*erue<l,  but  it  IH  thought  the  prior  ai.^tiou  <tf  0>u^creKH  in  ueivH^ary  lo  eouvert 
such  eoius^je  or  the  f*roeee<li*  of  the  *4tile  thenjot  into  aa  iUiMCt  of  the  iiwukr  treuHury. 
(lud.  of  June  ll^  \mi.) 


\ 
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Upon  coiisidenition  of  the  objection  made  by  Major-General  Mac- 
Arthur,  the  Commission  voted  to  refer  the  question  involved  to  the 
Secretary  of  War.  (See  resolution  of  fJuly  22,  IWl.)  In-  the  letter 
transmitting  the  papei^s,  William  H.  Taft,  civil  governor,  says: 

PerHonally  I  have  very  }j:rave  doubt  ui>on  the  ]M)iiit  If  the  funds  are  captared 
fundB,  as  they  doiibtletw  wens  they  would  seem  to  lie  the  property  of  the  United 
States  (fovernnient  an<l  available  ft)r  disposition  by  no  other  authority  than  that  of 
CongreHH.  Ah  the  ({uestion  iH  constantly  recurring;,  however,  it  is  thought  best  to 
obtain  an  authoritative  expn^wion  of  opinion.     (Taft  letter,  July  31,  1901.) 

Upon  examination  of  the  subject  I  concur  in  the  opinion  expressed 
by  Major-Genenil  MacArthur,  military  governor,  in  his  indorsement 
of  June  12,  11^01 .  for  the  following  reasons: 

Article  VI,  section  69,  of  the  Regulations  for  the  Army  of  the  United 
States  provides  that 

All  proixjrty,  publico  or  private,  lawfully  taken  fn>ni  the  enemy  or  from  the  inhab- 
itantHof  an  enemy's  country,  by  the  force?*  of  the  TnitcMl  States,  instantly  becomes  the 
public  proiK^rty  of  tlu»  rnite«l  States,  and  must  Im»  a<*counte<l  for  as  such.  Property 
captun»<l  or  taken  by  way  of  n»<iuisiti(m  lK*lonp4  to  the  TnittHi  Statee,  and  can  not, 
under  any  cinrumstances,  l>e  appropriated  to  indivi<Uial  lH?nelit. 

Article  I,  section  8,  of  the  Constitution  confers  upon  Congress  the 
authority — 

To  declare  war,  jrrant  letters  of  manjue  and  n^prisal,  and  make  niles  concerning 

captuH's  on  land  and  water. 

Article  IV,  section  ^^,  of  the  Constitution  provides  that — 

The  Coii^rrcss  shall  have  power  tn  <lisi>()sc  of  and  make  all  nee<lful  rules  and  n^^n- 
lations  respecting  the  territory  or  itlier  pro|H'rty  lK*lonjrin>:  to  the  Unite<l  Stat<.»s. 

Congress  has  sedulously  <jfuar(i(^d  the  authority  so  conferred.  From 
many  instances  showinjj:  tlic  vijrilancc  with  which  Conj^ress  protects 
this  authority  I  stdcct  one  which  rcsult(Ml  from  the  military  oocupji- 
tion  of  Mexico  in  1S4T.  As  the  cities  of  Mexico  were  sevemlly  occu- 
pied by  the  forc(\s  of  tlu»  United  States,  the  officers  in  command 
imposed  and  collivted  duties  on  troods  and  merchandise  brought  into 
the  territory  subj(Mt  to  their  jurisdiction.  Th(»  money  so  secured  wji.s 
collected  as  military  contributions  or  rc(|uisitions  for  the  use  and 
benefit  of  the*  Unit(»d  States.  In  this  respect  the  fund  so  ereat4}d 
resembh»d  captured  })roj)erty  and  differed  from  the  funds  derived  from 
thecolliM'tion  of  customs  in  the  PbilippiiKvs,  for  those  funds  are  in- 
tended for  the  us(*  and  ixMietit  of  the  archipelago.  The  money  collected 
in  Mexico  was  not  conv(M't(Hl  into  the  Treasury  of  the  United  States. 
On  t\n)  contrary,  Presid(Mit  Polk  used  it,  as  his  discretion  determined, 
"toward  defraying  the  expenses  of  the  war." 

When  the  ac<*ountsof  thtulislnirsing  offi<'ers  (wdio  had  disbursed  the 
funds  pursuant  todirectiotis  from  the  l^resident)  n»ached  the  Treasury 
Dejiartment  they  W(M(»  (lisap})roved  as  bcMiig  disbursements  of  money 
Ixdonging  to  the  United  States  without  authority  of  law.    Congress  was 


called  iipoti  iu  provide  the  lej^ishition  iieeensjirv  to  sorure  approval  of 
said  disbiirsfiiients.  llie  authority  of  President  l^)lk  to  dispose  of 
said  fuiid^  was  rhullent^ed  in  Con^re^s,  (IVHijLf.  (iluhe,  voL  'in,  p.  57*) 
The  matter  was  referred  to  a  speeial  eomiiiitlee,  which  sufjiiiitted  a 
majority  report  denyin^r  that  the  President  had  the  authority  exereised, 
and  a  minority  rrport  siistainin^f  the  Prrsidrnt,  (S>e  Keports  of  (_  om- 
luitteeM,  2d  seas.,  *MHh  i*^ng.,  Rejxjrt  No.  lit*;  Mess,  of  Pre^s.  Polk  to 
t'onj;^.,  .Jiin.  2,  lS4ti,  l^iehsirdson's  ('o!np»,  vol.  4,  p.  iy72:  disrus.sion  of 
fiK\s8a^^e,  2U  LVmtj.  (ilnlH%  \\\y.  14S,  ^VMK) 

The  matter  was  finally  adjusted  \tY  the  passage  of  an  art  entitled 
"'An  ail  to  provide  for  the  st^ttleriient  of  the  atr<Hmtsr»f  puMir  othi-ers 
jind  othrrs  wlio  may  have  reet^ived  nionrys  sirisinfif  fnuu  luilitary  eon- 
trihutions.  or  otherwise,  in  Mexieo.''     (II  States. ,  41:i,) 

With  referenee  to  the  pro])erty  of  the  Ihiited  States  in  Porto  irieo^ 
aetjiured  diirin;^'-  the  war  with  Simin,  the  Attoniey-tieneml  advised 
tilt'  SiHTetarv  of  War  as  follows: 

Thi^  jMiwtT  to  diMjH»!*i'  [>eriiiurii*ntly  of  fho  pnblif  landt*  and  |inMir  prni»eny  in  Pf»rto 
Rico  n^\ii  in  Coiijirri'iHfi,  aml^  in  tht*  iiUHt'iir**  of  u?<ttnnti'  ronrtMTin^  sucli  [mwer,  tun 
not  tieexerfise^l  by  th^  execiUivo  deparlnu'iit of  l  In*  <  inwrninrriT.     i  22  A.  ( r.  <  ^\ ,  hAh, ) 

In  hi,s  instruetioiis  to  the  Philippine  Commission  the  Pnvsident  .said: 

That  jmrl  *il  the  piwer  nt  government  in  the  Fliiliftpijie  InUndB  wJiu-li  is  of  a 
le^jit*laHvt*  nuHire  im  to  l>c  tmne^ferred  fron*  i\w  military  ^r»veriior  of  the  ii*lttnd8  to 
(hi8  tVtrnniij^Hiftn,  t**  1m»  tht*reafter  exereined  by  them  in  the  [*la<'e  an<l  steait  of  the 
iiiihtttry  ^jovernor.  *  *  »  Kxen-ii***  of  thi?*  legjf^liitive  aiUhority  will  irn-hj'te  the 
making  *tt  nde^  and  onlor>^  having  tbe  effert  of  law,  for  the  raifjin^^**!'  n-venne  )iy 
taxt*H,  ♦•imtomH,  ^hitie**,  an*l  iijipo*^!^;  tlie  Hppri»j>riati<*n  an<l  ex[H*nJitm>*  nf  |uitilie 
fnmiK  tif  the  i.slanilf^;  the  e^fH^>lJ^i^nnent  (4  an  e<!neatiinuil  ^yst^^m  tliron^'tioiit  t!ie 
iMlanrln;  the  et'tal)liyhnjent  oi  a  jijytrtem  Ui  eeenre  mi  effieient  v\\U  wervite;  i\w  organi- 
^ation  und  et*ttti4if*hment  of  eourte;  the  organiKi^tion  ami  eptahhstnueiit  of  mnnieipal 
and  4eparttiiejital  govern iiteutfif  and  all  other  mattcn^  of  a  eivil  natnre  for  ^  hieh  the 
military  t'overnor  in  now  ecvmj>et*'nt  to  provirle  by  mien  or  onlers  of  a  le^riHlative 
ehanu'ter,     (See  p.  4  of  iiist ryet ions  of  April  7^  ItWIlI ) 

It  apjKmrs  to  the  writer  that  the  anthority  of  the  {Aniunissi^in  to 
lejfislate  on  matters  attei-titj^''  th*'  |>rop*'i'ty  rights  <d"  tln>  L'rnted  States 
in  the  Philippines  is  no  greater  than  wan  theretofore  [lossessed  tiy  tho 
nniitury  oovernor  and  does  not  ineliide  the  ri^'-ht  to  disjjose  of  this 
f>ropertv. 

Under  the  Spanish  rt^iiue  in  tlie  Philippines  persons  t*allod  nj>on  to 
give  honds,  .sneli  as  an*  ordinarily  retptiriHl  from  eivir  otlieiuls,  puhlic 
eontraetors.  trustees,  guardians,  and  on  ap|x*als  in  legal  prm-eedings, 
wer*'  permitted  tode|>osit  in  speeitied  piildit*  trea.surie*i  a  8Ufji  of  money 
in  lieu  of  the  required  btnuL 

Since  the  tmnsfer  of  sovereignty  iti  tlo'  Philipjdnos  n  numla/r  of 
claims  lmv(*  Im'oii  presenttHl  to  tfio  Tnited  Statos  bnspd  upon  idh^giitious 
that  the  Llaimant^,  prior  to  the  tratiyfer  of  .sovtireignty,  had  ma<.le  such 
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deposit  in  some  one  of  the  several  Spanish  public  treasuries  of  the 
Philippin(^s;  that  the  money  so  deix>sited  was  and  continues  to  be  the 
property  of  the  (*Iaimant;  that  it  was  a  special  deposit,  whether  so 
desi^ated  or  not,  and  the  title  to  the  money  itself  remained  in  the 
depositor;  that  the  United  States  seized  this  private  property  and 
should  now  return  it. 

The  roA'ords  in  the  division  of  insular  affairs,  War  Department, 
relatini^  to  the  tiscal  affairs  of  the  Philippines,  although  incomplete, 
show  that  the  Jfl,  123,010. 10  (Mexican)  "seized  funds ''  deposited  with 
the  tn»a.surer  of  the  islands  includes  $149,964.77  (Mexican)  ^^ special 
de]X)sits.'-  1  have  l>een  unable  to  seizure  information  as  to  the  form  or 
procedure  in  which  these  special  deposits  were  made.  In  view  of  the 
claims  presented  to  the  Ignited  States  and  the  allegations  in  support 
thereof,  it  is  advisable  that  the  Government  of  the  United  States 
retain  the  proix^rty,  preservinjif  all  indicia  of  ownership  as  they  were 
at  the  time  th(»  proixn-ty  was  seized,  until  the  questions  of  ownership 
and  linul  disposition  are  determined. 

I  therefore  recommend — 

1.  That  th<»  order  of  Major-ttenenil  Otis  permitting  the  treasurer 
of  the  islands  to  exchange  ^iX)  of  said  coin  per  week  for  local  currency 
be  riNscinded. 

2.  That  the  Philippine  Commission  lie  advised  that  the  War  Depart- 
ment considers  th(»  ])ass}ige  of  '\\n  act  providing  for  the  Hale  of 
Spanish  (•()])j)cr  coin  in  the  insular  treasury"  unadvisable  until  author- 
ized bv  Conijfress. 


The  vi(>\vs  expressed  in  thi^  foregoing  rejiort  were  approved  by  the 
Acting  St^'retarv  of  War,  and  the  government  of  the  Philippine 
Islands  was  advised  as  follows: 

:Mr>;;i  OcrroBER  15,  1901. 

Sik:  I  have  the  honor  t<»  arkiiowlrd^c  tho  n^'oipt  of  your  letter  dat«<l  July  31, 
MMM,  transmitting  a  copy  of  a  lull  for  "An  act  j>rovi(lin>r  for  the  sale  of  Spanish  cop- 
[X'r  coins  now  in  tlu*  insnlar  trcasnry,"  which  pro|M)S(»il  act  Ih  transmitted  prior  to 
its  adoption  l>y  the  ( 'oinniissi(»n,  pnrsnant  to  rcsolntion  of  the  Cc^minission  pasHeii 
.Inly  22,  I'.MH,  copy  of  wJiich  is  attached  to  yonr  letter. 

J  ncite  the  objections  t<^  the  proposed  act  offeivd  hy  Major-<Teneral  MacArtluir, 
military  p)vernor,  and  the  statement  in  y<Mir  letter  that  "Personally,  1  have  very 
^rave  donbts  nj)on  tlu*  point"  involvtMl. 

In  response  to  yonr  nspiest  for  "an  anthoritative  expn'ssion  of  opiiu<m'*  by  the 
War  Hepartment,  |H*nnit  me  to  say  that,  npon  consideration  of  the  matters  and  ques- 
tions involvnl,  determination  is  made  as  follows: 

1.  The  property  rights  acjjninHl  by  the  seizure  as  prize  of  war  of  the  moneys 
found  in  the  Spanish  treasuries  in  Manila  n|H)n  tliat  city  InMug  cHTupie*!  by  the  mil- 
itary fon-es  of  the  I'nite*!  States  U'lon^  to  tlie  jK»<)ple  of  the  Unit*»<l  States  in  their 
fedenitA'd  capacity,  an<l  the  autliority  t<»  <Iispos<'  of  prop(»rty  so  atMiuireil  is  vested  iu 
CoiigR'ss.     Neither  tlie  military  authorities  of  the  Uniteii  States  nor  the  officiala 
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Hflminifrteriri^r  the  jjovemment  of  civil  affairs  in  the  Philippme?  are  HUthoriKefl  to 
divt^t  tilt'  r'nitt^l  Stat  en  *»f  it^  title  U*  mu\  pni|M'rty. 

I  tlK»n%n*  am  of  o|utu<ni  tiiat  the  adopfirjii  hy  the  rtuhppine  (VimtiiiPHioti  of  the 
jirofK>.*k^l  ''Aft  jmtvlilijij;  for  tlie  milv  of  S|>ani*«h  copi>er  toiiiH  in  the  insular  tivaj*ury*' 
is  iiiadvififlhle  until  iinthurixtvl  hy  i'cjn^res'H. 

I  am  rtlsci  of  opini<»n  that  the  onit^r  heretofore  it*^Am'^l  In*  Major-i  Jeneral  Otij^  while 
he  was  military  governor  iiire*-tinp  thi*  insular  tri-astirer  to  i*x«"han>je  $*K)n  of  thii? 
eoin  fMiT  wt^'k  for  l<K3il  eurn^ney  at  [Mir  Hh*Jul<J  fje  rt^dnde^l,  and  have  so  net  vised  ^ 
^hijor-Oenera!  Chaffee.     (Cojiy  ineloae<l,) 

TliH  i|ne4itions  prej^etited  herein  were  referred  U*  the  luwoffieer,  Division  of  Insular 
Affairs,  War  Department,  for  rejKjrt.  I  incloHe  copy  of  im  report,  to  which  your 
attention  i«  diri*eteit. 

Very  respcclfully, 

\Vm,  Oary  Sanger, 

Adhtg  Secrct^jrtf  of  War, 
Hon.  Wm.  H.  Tapt, 

Ci*yil  Governor  of  the  PhUippifn'tu 


m  EE  CLAIM  or  DON  J.  AHTOFIO  MOMP(S  Y  PLi  FOE  THE  RETUEH 
or  AN  ALLEGED  EXCESS  OF  DUTIES  AMOUNTING  TO  S5.624,15 
IMPOSED  AT  MANILA  ON  A  SHIPMENT  OF  WINE  LANDED  AT 
THAT  POET. 

[Sybmitted  Novemtn^r  22.  I'JfJl.    Cjuh*  No.  c  llfi.\  Division  Mf  lostj]»ir  AtTalre.  War  I>ri>iirttuciit.l 

Sm:  I  have  the  honor  to  acknowledge  and  comply  with  your  reque.st 
for  a  report  on  claini  of  Don  J.  Antonio  Mompo  y  Pla  for  the  return 

of  an  alleg"i*d  t^xcess  of  dutiew  aninuntin^  to  $5,*i24.15  imposed  at 
Manila  on  a  shipment  of  wine  landed  at  tluit  jiort.  The  Spanish  min- 
ister at  this  nii^itul  presents  this  claim  to  the  State  l>t^[mrtment  and 
the  Secretary  of  Stater  forwaixls  copy  of  the  note  of  the  Spanish  min- 
ister t4>  the  Sect*etary,  with  a  iTtpicst  that  you  obtain  for  the  Stjite 
Dei>artmcnt  a  reixirt  ius  to  the  fa**ts  involved, 

(\jpy  of  the  r,omnninication  from  the  Sec*retary  of  State  and  inclon- 
nres  was  forwarded  to  the  military  governor  of  the  Philippines  for 
report.     A  copy  of  his  response  is  hereto  attached,  marked  *'A.'' 

The  claim  arises  as  follows: 

l>n  the  2d  of  March,  189S,  one  Don  Angel  Ortiz  placed  an  order,  by 
telegram,  with  the  claimant,  Don  .L  Antonio  Momi>o  y  Pla,  a  wine 
prodticer  in  Spain,  for  monthly  shipments  of  HtH)  quarter  ca^ks  of 
'•La  Fa  ma'"  wine. 

Pursuant  to  said  order,  Momj^,  on  Octolwr  3,  18i>8,  shipped  to 
Ortiz,  at  Manila,  500  quarter  i-asks  of  .said  wine,  per  steamer  Mr  fie 
Lu2imy  and  on  OctoljcT  81,  1S1»8,  Mompo  shii^ped  to  Ortiz  40U  quarter 
casks  of  said  wine  jx^r  steamer  L*(m  XI i I, 

lloth  eonsignments  arrived  at  Manila  in  Jaruiary,  18i*i>.  The  cus* 
t4>ms  otfieials  at  that  port  required  the  payment  of  duties  on  said  wine 
in  aecoHance  with  the  requirements  of  the  customs  taritf  and  regida- 
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tions  for  the  Philippine  Islands  adopted  by  the  United  States  authori- 
ties. The  amount  required  by  said  regulations  was  $7,327.94,  which 
was  paid. 

The  contention  of  the  (*laimant  is  that  said  wine  should  have  been 
admitted  into  the  port  of  Manila  upon  payment  of  the  customs  duties 
fixed  !)y  the  Spanish  schedules  on  imports  brought  into  the  PhUippines 
from  the  Spanish  Peninsula.  The  claimant  asserts  that  under  said 
Spanish  rejrulations  the  amount  which  could  be  assessed  lawfully  was 
$1,703.79,  wherefore  the  claim  of  excess  charges  to  the  amount  of 
$5,624.15. 

Although  not  sbited  in  the  note  from  the  Spanish  minister,  it  is 
assumed  that  the  claimant  bases  his  claim  upon  the  theory  that  import 
duties  at  Manila  should  be  fixed  in  harmony  with  the  re^^ulations  in 
force  at  said  port  at  the  time  the  wine  was  shipped  from  Spain,  to  wit, 
October  3  and  October  31,  181^8,  instead  of  the  regulations  in  force  at 
said  port  at  the  time  the  shipment  arrived  therein,  to  wit,  January, 
1899.  Such  is  not  the  rule  prevailing  in  the  United  States,  nor  the 
rule  adopted  by  the  Philippine  government.  The  rule  in  the  United 
States  is  that  importations  are  liable  for  the  payment  of  import  duties 
pursuant  to  the  provisions  of  the  general  law  in  force  at  the  time  the 
goods  arrive  at  the  custom-house,  unless  excepted  from  its  operation 
by  affirmative  provisions.  This  rule  has  been  adopted  in  the  Philip- 
pines, and,  being  in  harmony  with  the  established  rule  of  the  Govern- 
ment of  the  United  States,  should  })e  sustiiined. 

The  tariff  rc^gulations  in  fon'O  at  Manila  in  January,  1899,  were  those 
which  went  ifito  effect  November  10,  1S9S,  by  virtue  of  General  Order 
No.  10,  office  military  governor  Philippine  Islands,  Octol^er  26,  1898. 
These  regulations  do  not  accord  a  preferential  rate  to  goods  coming" 
from  Spain,  })ut  require  that  duty  shall  l)e  collected  in  uniform  man- 
ner, as  therein  prescrilxnl,  regjirdlcss  of  the  countr}^  of  origin  or  the 
place  of  export. 

The  claimant  insists  that  the  exemption  for  which  he  contends  results 
from  the  provisions  of  General  Order  No.  0,  office  military  governor 
Philippine  Islands,  dated  September  2J^  1898.  The  provision  relied 
on  is  as  follows: 

That  all  j^oodn  and  inercharnlise  secured  or  purchased  within  the  (iominions  of 
Sj)ain  (the  Philippine  Islands  excepted)  since  April  25  last,  the  dat«of  formal  dcc^Ia- 
ration  of  war  ])y  the  Unit^'d  States  (lovernnient  U^tween  that  country  and  the  Kin^> 
doni  of  Spain,  shall  1h'  received  into  this  iM>rt  upon  the  same  conditions  as  to  payment 
of  tariffs  and  duties  as  the  goods  and  merchandise  of  strictly  neutral  nations. 

For  a  time  after  the  Americafi  occupation  of  Manila  the  customs 
duties  at  that  port  were  collected  in  accordance  with  the  rates  fixed  by 
the  Simnish  seh(»dules.  These  schedules  discriminated  in  favor  of 
merchandise  brought  from  the  Sj)aiiish  Peninsula.  When  the  United 
States  military  authorities  opened  ihe  port  of  Manila  to  foreign  com- 
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merce,  iiierrhuiKlrsi^  }irouj,'"ht  fnnii  Spitiii  r(*iitmued  to  iMijoy  this  pn*fer 
I'titinl  rati'  until  Oct<.»)mr  2T»,  ts**8,  when  tho  ordi^r  iibovi*  n*forrocl  to 
wius  iJromiil^r^iitLML  The  iiiiliturv  juUharitirs  enfiHTiii*::  i-iisttmis  duties 
ftt  Mtiriihi  dfraied  it  adviHiihle  to  rontiniK^  said  pn^fcrential  rate  sih  to 
f^'fwds  wliirli  liad  }»eori  secured  c»r  purchased  in  S[wkin  for  i!tHK*rtatiou 
into  tlu' n»iMpi>irH'>  prior  to  the  derlanititin  made  h\  the  rriih^d  States 
that  theeonditioiiof  war  existed  between  the  United  States  and  Spain 
(April  25,  ISt+S). 

This  dis<Tinnnatioti  wa^s  a  privilege,  a  favor,  extended  hy  the  (lov- 
ernnieut  under  nulibiry  oi'cu|*ation.  It  ecudd  be  withdrawn  at  tin? 
pleasure  of  the  military  authorities.  At  the  tinie  the  pi!\  ile^^e  wan 
granted  the  eonditions  of  ;n-tmil  war  }tetw<^eu  Spain  and  the  Tnited 
State.s  existed  in  the  Phili[>pines.  That  eonditioii  existing,  ali  trad** 
between  the  territories  of  the  respective  kdligerents  lun^ame  unlawful, 
ex<'e[>t  ;is  s|HM'tally  litvnsed  ]t\  tlie  proper  iiuth<>rities.  Tlir  port  ttf 
Manihi  f»eing  at  that  time  subjeet  to  military  tn-eupation  by  the  forees 
of  th(*  Trnted  States,  trade  then^in  was  subjeet  to  letrnhition  fiy  the 
militai'V  authorities  of  the  United  States.  The  t>rder  of  Sept  end  »er 
2i^,  1S98,  withdrew  the  privilege  from  all  goods  impt>rted  from  Spain 
whieh  were  "'secured  or  purchased ''  after  A[)ril  :i5,  lH*JS,  and  it  was 
only  by  inference  and  pnietice  thirt  the  privih^ge  wits  etjrdinued  as  to 
goods  secured  or  purchased  jirior  tliereto.  The  order  of  Si'pteudier 
'2\K  IWIH,  clearly  con  tern  platted  that  the  privilege  as  to  such  goods 
should  be  exercise*!  prior  to  Noveud*er  lO,  181*S,  the  date  fixed  for  the 
going  into  effect  of  the  tariff  schedules  then  undergoing  revision. 
These  schedules  and  regulation  l>ecoming  effective,  privileges  incon- 
sistent  therewith  could  not  thereafti'r  Ik*  enjoye<l.  Such  would  be  the 
rule  if  the  privileges  assertcnl  rested  on  prior  orders  of  the  military 
government,  and  tnust  f»e  the  rule  where  the  privilege  rests  on  a  pmc- 
tiee  resulting  from  expediency* 

IL 

The  attention  of  the  Set^retjiry  is  directed  to  the  fact  that  there  has 
lK*en  nn*eived  at  tfie  War  Oeivartment  a  transcript  of  proceedings  by 
a  military  iMjard  sitting  in  the  l'hili|)pines,  to  whi>m  was  referred  a 
claim  ftjr  $5,tiii4. IT*  excess  import  duties,  naule  by  Mr.  Angel  Ortiz, 
of  Manila,  assertetl  to  have  beer*  paiil  l>v  him  on  certair»  Spanish  wine 
tu'ought  by  hiui  into  Manila  in  January,  istllt.  From  .-iaid  pnH^eed- 
ings  it  ch*arly  ujipears  that  the  claim  presented  by  Ortiz  is  fr>r  the 
identical  payment  of  ilulii'son  wfiich  Mompo  l»ases  the  claim  ]»resented 
to  the  State  Department  by  the  Spanish  minister  at  this  capital 

It  furthi*r  appears  in  said  pif)cee<lings  that  u|mhi  the  arrival  of  said 
w^ine  at  Mauilu  Atigt^l  Ortiz  i^laimcd  t(^  be  th<'  owner  and  im[)orter 
thereof,  dr'alt  with  the  custom-house  otlit*ijils  and  t*arg*>  us  sut*ii,  paid 
the  custom  duties,  and  now  seeks  to  recover  the  alleged  exeenw  as  l^dng 
illegally  imjiused  against  him. 
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Inclosed  in  the  copy  of  the  note  from  the  Spanish  minister,  dated 
May  31,  1901,  is  a  copy  of  a  statement  made  by  Don  J.  Antonio 
Momp6  y  P1&,  certified  to  by  the  Austrian  conkul  at  Valencia,  Spain, 
on  January  12,  1899,  wherein  it  is  certified  that  on  that  date  Juan 
Antonio  Momp6 — 

declared  aolemnly  and  iaithfally  that  Mr.  Angel  Ortiz,  of  Manila,  had  boqgfat  from 
him  the  following  parcel  of  wine    *    *    *    on  the  lOtli  of  Maich,  1806. 

This  appears  to  be  the  identical  wine  on  which  the  aU^j^ed  excess 
duties  were  levied  and  paid.  In  &ct,  it  can  not  be  denied  that  at  the 
time  the  duties  were  collected  the  wine  was  imported  and  the  duty  was 
paid  by  Angel  Ortiz. 

The  basis  of  the  claim  now  asserted  by  Momp6  is,  as  stated  in  the 
note  of  the  Spanish  minister,  that — 

flaid  excess  of  duties  was  cliarged  to  his  account  by  Mr.  Ortis  as  being  eztvaordinaiy 
and  unforeseen,  as  well  as  unprovided  for,  when  the  sale  of  the  merchandise  was  pio- 
poeed  and  contracted  for. 

No  showing  is  made  that  Mr.  Momp6  submits  to  such  charge  or  that 
he  has  secured  by  assig'nment  or  novation  the  rights  heretofore  and 
now  asserted  by  Ortiz. 

Since  the  Philippine  government  received  the  amount  in  dispute 
from  Ortiz,  and  has  at  all  times  dealt  with  said  wine  as  his  importation, 
it  is  not  at  libei*ty  to  recognize  another  as  entitled  to  rights  or  benefits 
which  he  continues  to  assert  should  be  paid  to  him. 

m. 

In  the  note  to  the  State  Department,  dated  May  31,  1901,  appear 
certain  expressioiiH  which  indicate  that  the  Spanish  Government  enter- 
tains the  belief  that  the  wine  shipped  from  Spain  on  October  3,  1898, 
per  steamer  M<i  de  Luzan^  was  passed  through  the  custom-house  at 
Manila  ui)on  payment  of  the  duties  under  the  preferential  rate  estab- 
lished by  the  Spanish  scheduh^s,  and  is  thereby  led  to  believe  that  a  like 
privilege  should  have  been  accorded  to  the  wine  shipped  October  31, 
1898,  per  steamer  Lt^on  XII L 

When  it  Is  considered  that  the  preferential  rate  is  ^  privilege^  revo- 
cable at  the  pleasure  of  the  authority  granting  it,  the  establishment  of 
the  fact  from  which  the  deduction  is  derived  does  not  establish  the  con- 
clusion. But  the  fact  asserted  is  not  established.  When  Mr.  Ortiz 
presented  this  claim  on  his  own  behalf,  his  written  application  set  forth 
his  action  in  ordering  the  monthly  shipments  of  wine,  the  difficulty  of 
securing  opportunity  for  shipment,  and  continued  as  follows: 

Til  is  opportunity  was  on  l>oanl  the  steamer  Itda  de  Lnzofiiy  that  sailed  from  Spain 
October  3,  1898,  an<l  the  shipment  was  4(X)  quarter  Ijairels.  The  second  shipmentof 
200  quarter  casks,  180  l)arrels,  and  40  oi^taves  was  made  on  the  steamer  Leon  XIJI^ 
sailing  from  Spain  October  31,  1898.     Upon  arrival  of  these  goods  at  Manila  I ' 
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compellwl  bv  fh*^  rollertor  of  ciL^tnmp  to  jmy  full  duties  dpspite  the  General  Order 
No,  6,  Higned  liy  Mainr-Genfr»l  iHi^. 

The  entire  siiui  paid  hy  rue  Im  the  United  StAte«  t'ii8totu8  B«idiitieH  on  tht5eie  wine* 
wati  17, 327,1*4.     Tlie  SiJaninh  rf*giiliiti<mH  would  have  eoinpelitHl  me  t<i  ]my  $1,703.79. 

The  cU^en?nce  Iwtween  $7*327.94  and  $1,703.79  is  $5,024,15,  ihit*  lieinj?  tht*  unjonnt 
I  now  Buk  til  W  rt'fimded.     (See  No.  lltiTj,  ]hH\  4,  I)iv.  Inn,  .Iffrn. ) 

Til**  ti'tinscript  of  the  prori*r(liiiji:s  bad  in  vumwilum  with  this  cdiiim 
when  prt\Hctit<Kl  by  Ortiz  doe.s  not  show  tliat  iin yonr  then  it^.serted  tlmt 
the  firiit  t^hipmeiit  wiih  permitted  to  imm  through  the  Miinilii  euwtom- 
house  on  ditferent  teriiiH  than  were  enforced  ajerainst  the  Heeond 
sbipinerit. 

It  is  of  eoiinse  possilde  that  the  fa«^t^  are  an  stated  in  the  eomruuni- 
cation  (ram  the  Span  is  ti  iiiirdster,  Tberi*fui'e  attention  is  invited  to 
the  advisability  of  the  Seeretary  of  War  it»strii(*tin5X  the  lliilippiiie 
government  to  aseertfiin  if  »«iid  tir.st  shipment  of  wine  |mssed  thi^ough 
the  MatH hi  eiistoTii' house  witbiail  payment  of  the  full  annamt  of  (-u-s- 
tonis  dutie^i  required  h\  the  tariff  scljedules  in  force  in  thr  I*hilip- 
pine»  ill  January,  18^9,  and,  if  so,  to  riMpiirt?  jiayment  from  the  [wirty 
liable  therefor  of  the  amount  remaining  due  and  unpaid. 

IV. 

The  action  of  the  United  States  in  seizing]:  Manihi,  suhjeetin^  it  to 
military  (M"f'U|>sitiorK  takirjjff  |K)Msi\ssinn  cd'  tbr  i-ustum  hnuse,  and  appro- 
priating' the  revi*nues  derived  fronj  li^ad<^  with  that  port,  constitute  an 
art  <»f  liostility  toward  Spain,  jiistihed  l>y  the  war  at  that  time  actu- 
ally existint^.  On  the  <hiy  these*  duties  were  ccdhn^'d  (January  2.  IHW) 
the  treaty  of  jM*acc»  hiwl  not  In^en  iii  titled  hy  I'ithci*  i  ait  ion,  and  the 
requinnnent  of  the  Dnited  States  inilitiiry  uuthorittes  that  a  sum  of 
mom^y  bi*  paid  Ut  them  as  a  rondition  pre*'edent  to  the  entry  of  ,siid 
floods  into  Manila  must  t>e  considered  an  nvt^fftu/raNff  htifn;  being 
»uch,  it  is  an  incident  of  the  lat-e  war,  and  wa*i  closed  by  the  ti*eaty  of 
peac*e.  It  tbcn^fure  dm^s  not  ."^eem  to  i»e  a  proper  subj<'ct  for  diseu.s- 
fiioii  lietwecn  the  tiovermnt^nt  of  Sjmin  and  the  Government  of  the 
United  States. 

If  the  (fovernnicnt  of  Spain  irjsists  that  the  action  of  the  United 
States  military  authoritit^s  involved  herein  was  unwarranted  and 
luijiLstitialde,  and  by  renHon  thereof  a  Hubjeet  of  Sjmin  sutfered  damage 
for  which  be  is  entitlerl  to  indemnity,  then  it  wtntld  seem  proper  to 
call  the  att*'iitiori  of  the  tTOvenuuent  of  Spain  to  the  stipulation  of 
Article  VU  of  the  treaty  of  i>«^Ace,  an  follow**: 

The  United  States  nod  tSiiain  rnutnally  ndiaqninh  all  elaiiae  for  indemnity, 
national  and  individual,  c»f  every  kind,  of  either  Uovermnent,  or  of  it*  i'Jtizen.«  ur 
BuUjivt^,  apiinst  tliu  Mther  Governjueiit,  that  may  tiave  arimja  i^ince  the  iieginninitf  of 
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the  late  insarrection  in  Cuba  and  prior  to  the  exchange  of  nrtHWwHmw  of  tiie 
treaty,  including  all  claims  for  indemnity  for  the  ooet  of  the  war. 

The  United  States  will  adjudicate  and  settle  the  dahns  of  its  dtiBM 
relinquished  in  this  article. 

By  reason  of  the  forgoing  I  am  obliged  to  report: 

1.  That  the  claim  of  Don  J.  Antonio  Momp6  y  Fli  for  the  return 
of  alleged  excess  duties  imposed  at  Manila  on  a  ahipment  of  wine 
brought  into  that  port  in  January,  1899, -is  not  entitled  to  recognition 
or  consideration  by  the  Government  of  the  United  States. 

2.  That  the  views  of  the  War  Department  and  the  reasons  therefor 
be  communicated  to  the  State  Department  for  the  consideration  of  that 
Department  in  determining  what  answer  shall  be  made  to  the  note  of 
the  Spanish  minister  at  this  capital,  dated  May  81, 1901. 


The  views  expressed  in  the  foregoing  report  were  approved  fay  the 
Acting  Secretary  of  War  and  communicated  to  the  State  Deparfanent 
as  the  views  of  the  War  Department.  (See  War  Department  letter 
of  November  22,  1901.) 


nr  THE  MATTBB  OF  THE  APPUCATIOV  OF  THB 
EAILWAT  OF  HABAHA,  LDOTED,  FOB  FEBMIB8I0H  TO 
CI8E  BIGHTS  ALLEGED  TO  HAVE  BEEH  SBCOBED  ST  A  OOH- 
CESSION  FOB  EXTENSION  OF  THE  BAILWAT  OBAHTBD  BT 
THE  SPANISH  MILITABT  ATJTHOBITIES  IN  CVBA,  NOYBKSEB 
24,  1898. 

[HubmitUHl  April  21. 1900.    Catto  No.  %3.  DiviHion  of  Insular  Affain,  War  Dqpaitment.] 

I  have  the  honor  to  acknowledge  a  communication  from  the  Assist- 
ant Secretar}'  in  refei*ence  to  the  above-entitled  matter  as  follows: 

The  It'gal  representative  t)f  the  Western  Railway  of  Hahana,  Limited,  dedres  a 
reference  of  this  rase  to  the  Attorney-(Teneral  by  the  Secretary  of  War.  Is  there  any 
reason  why  hin  rei^uest  HhouM  n(»t  l)e  granted?  And  if  not,  favor  this  office  with  a 
form  of  letter  to  the  Attorney-General  asking  for  a  legal  opinion  ai)on  the  questioiis 
involved. 

A.S  the  matter  of  reference  and  the  questions  to  be  submitted  to  the 
Attorney-(jeneral  must  l)e  determined  by  the  Secretary  of  War,  I 
have  the  honor  to  submit  the  following  report  in  regard  to  the  facts 
and  questions  of  law  involved  herein  for  such  use  as  it  may  afford 
him. 

On  October  31, 1857,  the  Government  of  Spain  granted  a  concession 
for  the  construction  of  a  railway  from  Ilabana  to  Pinar  del  Rio,  in  the 
island  of  CuImi.  The  road  was  constructed  and  operated  and  event- 
ually became  the  property  of  the  Western  Railway  of  Habana,  Lim- 
ited, an  English  coiporation,  whi<-h  is  now  and  for  many  years  has 
been  the  owner  and  operator  of  said  i*ailway. 
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On  November  24,  1H98,  the  secretary  of  public  works  iind  iommuni- 
eatioiis,  Eduarch*  I>olz,  in  the  (ijinio  of  thi^  Spmisli  (Tovertjor-Cft^rh^ral 
of  Cuba,  liiiiiiun  HlaiK^^  issutMl  whal  piiri>«)rts  to  lie  si  ^rtiut  cir  timre^- 
«ion  authorizing  the  Western  Itailway  <>f  Habana,  Liniited.  to  {^\tend 
itH  line  to  the  town  of  (luane.  iiml  in  rciiiskieratit*ii  that  tin*  eonipany 
retiouneeil  any  state  g"uaranteeof  interest  on  thr  rapital  to  ]iv  rx[ivf]t\rd 
on  the  extenjsion,  it  was  aceorded  "'exeinptiini  inmi  ini|M)rt  diivs  fur 
the  tixed  and  movable  material  to  bt*  enipl*>vefi  in  said  extnisinn,  the 
gmtuitous  grant  of  lands  lieloni^-iJig  to  the  stat*-  uv  to  towns  whieh 
may  be  necessary  for  the  constructirm  and  w*jrking  of  the  \hn\  and 
the  right  to  coini>ulsorily  (expropriate,  \ty  reiison  of  [rui*lie  utility  and 
after  indemnity,  lands  belonging  t*»  private  individuals  whi*"fi  for  the 
same  purpose  should  be  indispensable/'  (8tH*  pp.  ?>  smd  4,  dor.  1, 
Cns.  and  Ins.  Div.) 

On  December  14,  1898,  the  Spanish  Goveruor-(feneral  i'astellanos 
(who  had  suceeetled  Blanco)  suspended  the  carrying  into  effect  of  all 
concessions  then  recently  made,  among  them  being  the  one  af>ov© 
referred  to. 

The  Western  liailway  of  Habana,  Limited,  now  apply  to  the  military 
authorities  of  the  United  Stattvs,  t-haiged  with  the  cuntbn-t  of  fivil 
affairs  in  Cuba,  for  |KMiuis.sn>n  to  Innld  and  o|H^nitc  said  extnisifm,  juid 
for  this  pui'pose  to  exercise  the  righM  ami  powei-8  set  forth  in  the 
gnint  issued  hy  the  Spanish  ant liori ties  on  Novcndw^r  :i4,  ISfiK, 

At  the  out*<et  uf  this  invrstigation  an  a<hnijiistnitiv(^  ijuestion  arises^ 
as  follows: 

Shall  the  interveidng  governnu^nt,  now  in  charge  of  rivil  affiurs  in 
Cnbii,  pei'mit  th*'  exercise  of  the  right.s  i'lainuMl  under  this  ci>ni*rs,sion, 
even  if  it  were  conceded  that  the  eoneession  is  a  valid  lujd  existing 
one;  or  will  snkl  inti'rvening  govermn>Mit  elert  to  requirr  said  rigid 
to  Ik*  held  in  {ihcyant'**  pending  the  establishincMit  of  a  jM-nnanfiit  rivil 
government  in  said  islands 

This  i|uestion  is  to  be  n\solved  by  tlie  St*rniary  i*(  War  in  the  exer- 
cise of  his  discreti*m. 

As  to  the  legal  right  of  the  Secretary  of  War  to  exercise  his  discre- 
tion in  surh  matters,  the  Attorm*y-(reneral  has  iilrc^ady  givt^n  his 
opinion.  In  a  h-tter  to  the  S+H-retary  of  War  of  diito  didy  UK  IKK^ 
the  Attorney -General  discusses  the  claim  of  Mi<"harl  J.  I>iidy  &  Co., 
that  said  corporatism  has  an  existing  rontniet  to  |iav»Mind  sewi^r  the 
city  of  Ilahana;  an<i  also  thi*  demand  math*  by  said  rori>oration  to  be 
allowed  to  proc*eed  with  the  contract.  In  ssiid  h'ttrr  the  Attoriiey- 
Genend  says: 

If  the  tiuttiurities  wert^  coiiviuriMl  timl  Micliat'l  J,  I>atly  t^  Vu.  Iia^l  a  vt^sUni  nght 
or  a  coniplett*  eontna-t,  it  would  Ik*  within  tl»ejr  lawful  iirovimv  to  sni*j>enil  it^fxitH-u- 
tioii,  if  tlnn'  thciught  thf  imhtir  tu-altli  t^r  nfhrr  ittttn'jft*  rp«|uire4K 
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If  the  Secretory  of  War  detennines  this 
adversel}'  to  the  claims  of  the  imilwmj  eominiij,  ft  leCennee  of  Ik 
quentujnH  involved  to  the  Attomev-GeoerBl  will  noi  be 

In  the  abeience  of  mich  determiimtaoii,  the 
my  mind,  by  this  application  are  as  foDows: 

1.  Did  the  original  ooncession  aathorixe  the  Western  Bmihimj  of 
Habana,  Limited,  to  oonstmct  and  operate  the  bnuieh  or  iiAtiiiiiijn 
from  Pinar  del  Rio  to  Goane,  Caba! 

2.  Did  the  original  concesrion,  tofi^ether  with  the  rojml  oider  of 
May  26,  1888,  empower  said  company  to  ^^aoqnire  lands  of  private 
ownerHhip^'  by  complying  with  the  Spanish  law  of  ezptoprifttioii,  in 
the  conHtruction  of  said  branch  line,  and  may  sudi  aodKyrity  now  be 
exen'iM^Hl  by  the  company? 

3.  If  the  foregoing  question  la  answered  affirmatively^  what  pro- 
cedure is  to  be  followed  in  the  exercise  of  said  authority  t 

4.  Did  the  original  concession,  together  with  the  roynl  order  of 
May  2fi,  1H88,  empower  said  compan^*^  to  acquire  ^^  lands  belong^ing  to 
the  Ktate  whose  acquisition  shall  be  made  under  the  eonditiona  or  pro- 
visions which  they  may  enter  into  with  the  royal  treasury  "  for  tlie 
purpose  of  constructing  said  branch  line  or  extension,  and  nmy  aaid 
authority  now  lie  exercised  by  the  company  I 

5.  If  the  foregoing  question  is  answered  in  the  affirmatiTe,  wliat 
prcK'cdure  is  to  )>e  followed  in  the  exercise  of  said  authority) 

(5.  Was  the  alleged  conce^ion  for  the  extension  of  the  railway,  pur- 
jH>rle(l  to  have  been  granted  by  the  Spanish  govcirnor-general  of  Cuba, 
liainon  Blanco,  hy  th(»  secretary  of  the  oflBce,  Kduardo  Dolz,  on  Novem- 
U'iV  24,  ISOH,  a  valid  concession,  for  the  purposes  therein  stated,  atthe 
time  it  was  issued? 

7.  Did  the*  order  of  (iovernor-Genenil  Castellanos  annul  the  alleged 
cx)n(^(^ssi()n  issucnl  hv  S(»cretary  Dolz,  or  simply  suspend  the  exercise 
of  rights  (treated  l)y  said  concession  ? 

8.  If  the  eff(Hrt  of  said  order  was  to  simply  suspend  the  exercise  of 
rights  under  said  alleged  concession,  did  the  suspension  ex)ntinue  after 
(j<)vernor-(ieneral  ( -astellanos  ceased  to  exercise  authority  in  Cuba? 

Jh  Is  the  United  States,  while  maintaining  an  intervening  govern- 
ni(»nt  in  (yulm,  reciuinnl  to  reciognize  and  respect  said  Dolz's  concession 
as  a  valid  and  existing  one? 

10.  If  the  Unit^^d  States  is  required  to  recognize  and  respect  said 
Dolz's  concession  Jis  valid  and  existing,  is  the  Secretary  of  War  author- 
ized, empowered,  or  recjuired  to  permit  the  exercise  by  said  company 
of  th(»  rights  purjKirti^d  to  be  conferred  by  the  following  provisions  of 
said  (concession : 

2.  The  coiicoHHionimire  company  shall  be  exempt  from  import  dwes  for  the  fixed  and 
movable  material  to  Ix)  employed  in  the  Haiti  extension,  Huch  material  being  unddT- 
stood  t4>  \h}  the  rails,  })artH  of  an  en^ne  or  engines  (complete,  and  the  coaehefi  and 
wagons,  and  also  the  wluHils,  axles,  buffers,  and  brakes  necessary  therefor  and  the 


iiinterial  fitr  tin*  iron  brid^'es  uini  utU*r  uittt**rial  for  tlif  constmrtion  and  working  of 
thu  line, 

3.  The  ctJn<v«tfioi*nairi*  nball  nm  ^nitmtoiisly  \a.m}i*  InOonpni?  tit  the  State  fir  townw 
whirh  may  K>e  nei-essary  fi»r  the  eonstnietion  and  wcirkinjii  *4  tfie  extension  hne. 

4.  Thin  line  Ixnnjf  derlartnl  «if  jint>li€  ntility  by  the  law  nf  the  Kinploni  of  the  26th 
May,  IKHH,  pnhiisheii  in  the  Madrid  tiaatette  uf  the  (Stb  Jtme  of  the  isanie  year,  the 
etinres^ionnaire  efinijHtny  wlmll  have  the  rijjbt  U*  iN«nj|inl}^orily  ex[>rivpriate  after 
indemnity  landM  tK^lcm^iji^  ti)  itrivato  individuals  whirh  may  l>e  mdii^jKMXHiihie  for 
the  eon»tmctitjn  and  working  i>f  llie  hne.  (See  ji.  4,  lhu\  No*  1*  ' *  tlonei^HHiun  fnr 
the  ext^ansion  of  the  railway.") 

11.  If  t]w  roiiipaiiy  posst»ssrH  the  riifht  to  now  "'compulHorily  oxpro- 
priate  after  iiitleniiiity  hiridi*  hidontfin^  to  priviit^*  iiidividimls,''  what 
procedure  h  to  Im*  followod  in  eifin^ting  tlie  tninsfcr  of  title  and 
fixin^^  thi*  ariioiint  of  tlie  inileiurdt y  ? 

12.  i\Iay  a  jx^rson  or  private  i'<iriKj ration  owniii|f  a  ronee^sion  author- 
king  thf!  oxorei^e  of  the  rij^ht  of  oxpropriatii^n  of  private  prtjperty 
in  Cutia,  hi^retofoie  posses^sed  by  the  Crown  i»f  Sjisiin,  c*ontiiHie  to 
exeivi.se  said  autljority  inider  the  romlitions  now  existing  in  ilie  ishuid, 
and  thereby  acquire  title  to  projierty  in  reganl  to  whieh  said  authority 
had  not  l>t*en  exercised  at  the  time  S|>ani.sh  Novereignty  won  withdrawn 
from  Cuha? 

13.  Upon  the  prenentiition  to  the  Secretary  of  War  of  a  conce.s8ion 
purporting  to  grant  right>i  in  Cuba,  issued  Uy  an  ofhrer  of  the  Spanish 
(lovenniient  exerriMing  general  atUhority  under  Si*anish  .sovereignty 
in  the  iMhind,  and  perm  ins  ion  songht  to  exerci>*e  .said  aUeged  right-s,  is 
the  Seereta ry  of  War  to  preHiuue  that  thi*  idfic^i^r  who  issued  said  i'on- 
ces.sion  at*ted  within  his  anthi»rity  Jind  witli  the  approval  of  thr*  Crown  - 
of  Spain,  and  that  the  inHuanee  of  the  concession  cured  all  defects  of 
pnM'e<lure,  and  the  t*iMU*essi<Mi  therefore /*/■////!/ yl/rvV  valid,  and  relegate 
the  questions  to  the  c<nirt'<  of  the  ishind  for  det^Tudnation  when  pre- 
sented in  eontrovei-Hies  arising  from  the  ext^rcise  of  the  alleged  rights* 
by  the  concession nai re  if     (Sei*  Mitchell  vt.  l\  S.,  !♦  Pet.,  715,  Tt>0;  IT.  S. 

t\  Arredondo,  <l  IVt.,  *>1H,  7liS;  l\  S.  v.  Peiiiltu,  11*  IIow.,:34;{,  :U1,} 

14.  Is  the  rule  or  it^  ap[>Ijcation  controlled  liy  the  leginlation  regaixi- 
ingthe  Court  of  Private  I^irid  Claims?  (lifi  l\  S,  Stats,,  p,  S54;  Haye.n 
i\  U.  S.,  I7i»  l\  S.,  *J37,  647;  Ely  s  Adrnr,  t\  U.  S.,  171  Ih  S.,  2tiU, 
2*23,  224.) 

Whih'  the  foregoing  questions  at'e  all  itivtdved  herein,  sevx>ral  of 
them  may  l>e  i»ji.sily  determined  liy  the  Sei*relar}  uf  War.  The  tirst^ 
involving  the  right  to  >>uild  and  o|ienite  the  desired  i^x tension  of  the 
road  under  the  original  4'cjrjci»ssion,  is  to  Im^  unswered  by  the  interpre- 
tation of  article  ly.l  of  said  conce.ssion,  and  the  royal  order  of  May  2t>, 
1888,  for  n[Mjn  the  provi^ionn  of  the.se  two  inHtrunients  alone  does  the 
eonipauy  l*a.se  this  mueh  of  its  elaim*     Artitde  iii*  in  as  follows: 

The  tTovernment  rei*ervet^  ti*  it^fcelf  tlie  jiower  to  make  new  railway  eon ee.s8i on h, 
whether  an  extendona  of  that  whieh  the  c-oaeeMwioiinairea  nniv  eon*(lruet  or  an  hiunehed 
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or  offishoots  thereof,  it  being  underetood  that  the  work  mmfc  be  decland  of 
utility  and  use  and  for  the  service  of  private  individuals.    The  oonoenloiiiiaiTCe 
not  be  able  to  oppose  these  extensions  or  junctions  nor  to  claim  therefor  any  in 
nification  of  any  kind,  unless  the  same  result  in  the  intemtptioa  of  tnuuit  or  i 
rial  damage  is  caused  to  the  railway.    If  the  coneessionnairee  Bfaoald  wish  i 
the  said  branches  or  extensions,  they  shall  have  the  preference  In  eqoality  of  eir> 
cumstanoes.    (See  art  39,  p.  7,  Trans.  Orig.  Concession.) 

It  seems  apparent  that  by  this  article  the  Spanish  Govemment 
reserved  to  itself  the  privile^  of  building  the  extensions,  branoheB, 
or  offshoots  of  this  railway,  instead  of  conferring  it  upon  the  oonoes- 
sionnaires.  Nor  did  the  concessionnaires  derive  any  benefits  from  the 
royal  order  of  May  26,  1888. 

Under  Spanish  law  a  condition  precedent  for  oonferringf  upon  the 
promoters  of  a  project  the  authority  to  exercise  the  right  of  eminent 
domain  and  to  grant  a  subvention  is  the  official  declaration  that  such 
project  is  a  work  of  public  utility.  This  requirement  of  the  hiw  wss 
complied  with  as  regards  railways  in  Cuba  by  the  adoption  by  the 
Spanish  Government  of  a  general  plan  of  railways  for  the  ishuid  of 
Cuba,  whereby  the  several  component  lines  were  declared  to  be  works 
of  public  utility.  The  general  plan  at  first  adopted  did  not  indade 
the  extension  under  consideration.  Subsequently  this  branch  of  this 
railway  and  also  the  one  leading  from  the  port  of  EI  Mariel  to  Arte- 
misa  were  included  in  said  general  plan.  This  was  done  by  the  pro- 
mulgation of  the  following  royal  decree: 

Article  1.  There  is  includeil  in  the  general  plan  of  railways  of  the  island  of  Oaba 
that  which  starting  fruni  l^nar  del  Rio  a.s  a  continuation  of  the  Western  Railway 
shall  (tfu^a  through  San  Luis,  San  Juan  y  Martinez,  Sahalo,  CTuane,  and  Mantua,  and 
terminate.'  at  the  ix)rt  of  lx)8  Arroyos,  in  dcw)nlance  with  the  law  of  the  13th  Joly, 
1885;  in  the  same  manner  shall  W.  considered  as  included  the  branch  which  start- 
ing from  the  i)ort  of  El  Mariel  shall  unite  with  the  aforesaid  Western  Railway  at 
Artemisa,  or  in  proximity  thereto,  passing  through  Guanajay. 

Art.  2.  By  reason  of  the  s{>cH-ial  situation  of  the  lines  which  are  isolated  from  the 
others  of  tlie  general  plan,  the  works  may  be  submitted  for  tender  independently 
of  the  general  system.  Wherefore,  we  command  all  tribunals,  justices,  chiefe,  gov- 
ernors, and  other  authorities,  civil,  military,  and  ecclesiastical,  of  whatever  claas  and 
dignity,  to  keep  and  cause  to  be  kept  fulfilled  and  executed  the  present  law  In  all  its 
parts. 

Given  at  Barcelona  the  26th  May,  1888. 

I,  the  Queen  Regent. 

The  Minister  for  the  Colonies,  Victor  Balaguer. 

Attention  is  directed  to  the  fact  tiiat  the  foregoing  decree  provides 
that  ''the  works  maybe  submitted  for  tender  independently  of  the 
geneml  system."  This  would  indicate  that  the  Government  of  Spain 
considered  it  had  the  right  to  '"  tender"  or  oflfer  for  sale  the  concession 
for  said  extensions,  and  that  the  original  concessionnaires  did  not 
possess  a  vesti^d  right  therein  or  thereto. 

The  action  of  the  company  in  securing  the  issuance  of  a  conoession 
for  the  construction  of  this  extension  l)y  the  Spanish  authorities  on 
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November  24,  lSfi8,  would  indicate  that  the  company  did  not  consider 
\tsiAf  piH.'^e.ssed  t>f  siicli  rh^ht  under  t\w  tn-U^hm]  i-irnvrssuni. 

If  tlR*  first  <]Uf:stii)n  is  uuswered  in  t!i*'  rj*'^';itivt%  tin*  suiH-tu^din^  four 
questions  are  rendered  iiniuiiterittl,  and  tlie  tirst  five  {|ue.stioiis  in  the 
above  lihttire  eliiniinittKl  from  further  fouNiderution  in  thin  invest ij^ation. 

The  8ixth  tjuestion  has  rrfereitce  to  the  validity  of  the  eotKM'ssioD 
granted  on  No  vein  tier  34,  1898. 

By  the  general  law  of  railroads  for  Si>ain  and  it**  deixMidiMieies,  the 
eoueesHion  foi'  a  mi  I  road  is  reqiiiT'ed  to  t»e  rreatt-d  by  s[H*tial  at't  of 
the  Cbrtes^  upon  the  proposal  of  the  Government,  (Art.  27,  i{ailroad 
Laws,) 

The  eompany  tOaim  tliat  the  genenil  law  wan  modified  as  to  Vu\n\ 
and  the  authority  to  grant  HU«*h  conee-HHion  wa8  conferred  upon  the 
governor-general  of  the  island  by  r4>yal  order  of  May  5,  lHi*5,  and 
the  royal  ordi'r  of  June  2*1,  I81t5, 

Copies  of  said  royal  orders  are  hereto  attached  marketl  **  Kxhildt  A*' 
and  ^^  Exhibit  W 

Attention  is  din^ted  to  the  fact  that  surh  authority  as  is  thereby 
delegated  was  to  he  exercised  as  to  ecrtain  mllway  projeet-i  therein 
de^signated* 

The  in'di*r  of  May  5,  1895,  relates  to  the  *  Midi  road  from  San  Ijuis 
to  I'ahua  Soriana,  iis  a  prolongation  cjf  (iuanti'inarno  road  and  that 
lM_4ween  Hayainoajid  Manzanillo."  These  towns  are  all  at  the  easUu'u 
end  of  Cuba  in  the  pnivinre  of  Santiago  de  Cuha. 

Said  oi*der  further  relates  to  a  proj^sed  mihojwl  fr<in»  PutM-to 
Princip*^  to  Santa  Ci'uz  (M  vSur,  These  towns  an*  also  at  thr  rastern 
end  of  Cuba  in  the  provirH*e  of  Pur-rto  Prin<*ipe, 

The  order  of  June  26,  1895,  relatt*s  to  the  ^'gmnt  to  build  a  nar- 
row gauge  railroad  betw4*en  Pu*'rto  I^rinrri^'tind  Santa  t'ruzih'l  Siir/' 

These  towns  are  also  at  the  ^nistrrn  t*nd  of  the  island,  briT^g  irt  I  he 
proviuce  of  Puerto  PriuciiK*, 

ThiM'onression  for  an  extension  of  the  Western  Kailway  of  Ilahana, 
now  under  exaniiJiation,  relates  to  a  railroad  hrtwiu^n  l^inar  del  Kio 
and  Guanes,  towns  at  tlie  westrrn  t-nd  of  thi*  island  In  Finar  del  Rio 
Pro  vi  nee. 

In  the  elosiiig  days  of  Spanisli  dtJUiinion  in  Cuba  a  large  numUM-  of 
concessions  w^'re  issued  hy  thr  Spanish  authorities,  profensedly  in 
jnirsnanre  of  law.  The  pronHniings  as  to  some  of  tht'in  w*'re  initiated 
during  tlie  existence  of  the  lat^e  war,  and  as  toothers,  the  inception 
was  prior  to  tlie  war,  hut  the  consunuuation  took  phice  aft<?r  thepeat^-e 
protot'ol  of  August  Pi,  is*is. 

In  passing  upon  tlu^  validity  of  the  alleged  com-ession.  issued  to 
this  coni]xiny  od  November  24,  1898,  it  is  necesstiry  to  det^-nuine^ 

(ff)  Had  the  (lovermnent  of  S|>ain  authority  ajid  light  to  gmnt  the 
the  ronccs,siorj  at  the  time  tin*  sjinn^  was  is^ijued^ 
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{h)  Did  the  Spanish  officials  have  jurisdicdon  to  proceed  in  i 
and  form  as  was  done  and  with  reference  to  the  sabject-mmtter  of  the 
proceedings? 

During  the  negotiations  of  the  mixed  commission  for  the  mnmnge- 
ment  of  terms  for  the  evacuation  of  Cuba,  the  attention  pi  the  rq^ 
sentatives  of  the  United  States  Grovemment  was  called  to  the  attanpt, 
then  being  made,  to  dispose  of  concessions  in  Cuba.  TbA  infonnation 
was  communicated  to  Washington.  The  further  prooeedinga  in  the 
matter  were  as  shown  by  the  following  correspondence: 

WASHiMGTOWy  Deoeinber  It^  18U. 

Confer  immediately  with  Spanish  officialfl  oonoeming  propoaed  male  of  nilvay, 
tramway,  and  other  franchises,  and  notify  them  that  United  States  objects  and  will 
insist  that  none  be  sold  or  granted.    Report  result  of  oonferesuae. 

WXIXIAIC   IfcKlVUT. 

The  following  letter  was  addressed  to  the  goyemor-g;enenl  of 
Cuba: 

Habama,  DeeeuAer  JS^  1S98. 

Gbnkral:  Referring  to  the  granting  or  selling  of  ndlway,  timm»  and  other  fmi- 
chises,  as  well  as  to  the  proposed  sale  on  the  29th  instanl  by  the  department  d 
public  works  and  communications  of  railway  franchises  on  this  isbuid,  I  have  the 
honor  to  state  that  under  the  instructions  of  my  Govemmefit  It  beoomea  mj  doty 
to  notify  Your  Excellency  that  the  United  States  objects  to  such  aalea  or  gnuots  d 
franchises,  and  will  insist  that  no  franchises  of  the  character  named,  or  ol  anj  iHwH 
of  character,  \ye  sold  or  j^ranted  on  thiw  island. 
I  have  the  honor  to  n^inain,  etc., 

The  following  t<*legniiii  wjts  sent  to  the  President: 

Habana,  December  14^  1898. 

General  Corbix,  WanhliHjfon  (for  the  President): 

In  aeconlanee  with  iiiHtnictioiiH,  confen^l  with  governor-general  on  matter  of 
franeliineH.  lie  statiMl  that  action  eomplaineil  of  was  taken  by  a  secretary  of  the 
autonomie  government  without  his  authority;  tliat  he  considered  latter's  action 
ridiculous  and  im]»ro{>er;  that  on  the  16th  instant  lie  would  assume  supreme  control 
of  affairs  and  would  then  pmmptly  n^voke  all  such  improper  and  unauthoriied 
ai^tions.  lie  gave  a.«^uranc*i«  that  affairs  would  l)e  i*onducted  and  concluded  to  the 
satisfm^tion  of  1>oth  (lovennnents.  U{)on  conelusion  of  cH^nference,  formal  letter 
petting  forth  protest  against  ai'tion  eomplaineil  of  was  left  with  him.  Report  of  final 
a4'tion  by  governor-general  will  be  made  in  due  time. 

Wadk,  Chairman, 

(See  p.  146,  Pnxx^edings  of  Mixed  Commission  for  Evacuation  of  Cuba.) 

Attention  is  directed  to  the  following  letter  and  copy  of  order 
inclosed  thei'ein,  sent  by  Governor- General  Castellanos  to  Maj.  Gen. 
J.  F.  Wade,  president  of  the  Commission  for  the  Evacuation  of  Cuba. 

(teneral  Government  of  tub  Ihland  of  Cuba, 

Ilabamif  December  15^  1898. 
Hifl  Excellency  Maj.  Gen.  J.  F.  Wade, 

President  of  the  (hmmimon  for  the  Eramaliou  of  the  hland  ofCkiba, 
(tbneral:  In  answer  to  your  attentive  letter  of  the  13th  instant,  I  ha\'e  the  honor 
to  inform  Your  Kxi^elleucy  tliat  some  of  the  <*oneet»ion8  and  sales  of  txamways  in  thi^ 
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i8lan<!  were  made  by  the  mayor  of  tlahaiia  and  th«  rivil  grn*enuir  of  i\w  province^ 
with  the  cNiripent  f»f  i\w  secretary  uf  **  ^oveniiniTir/*  and  tlw  rt*t  wert  p:ranh>il  by 
the  »e<Telar)'  of  piihlii-  works,  and  all  oi  theni  wen-  efferte*!  without  my  knowledj^e. 

Beinjj  informwi  tA  ttie  intttter,  I  am  of  ttie  opinion  that  sneh  ront"e?*«iMnH  and  sales 
art^  not  pro^nT,  ina'^nmrh  an  ihey  vvfiuld  have  force  after  the  »«n"erei>irnty  of  Spain  will 
have  ri»aHt^d  in  Ihm  inlatid,  and  ermvokin^  myfleeretari*^  have  maile  them  mnienHtafid 
it  thnjf,  and  have  diHTtH*<l  tlie  annuUment  of  all  ttie  ronees^Kionj*  and  milet^j  wlxieb  1  mj 
effeet  l>y  the  a^rfjuipanyin^  dernn*. 

I  ani,  Yoiir  ^jXcelleney,  with  the  jjreateHt  eonaideralion,  ele,, 

AlXiLFo  J.  (Jakteli^no^ 

[Copy  of  tmiiiilaLion  of  ititreL'  TiubllMhiMt  in  oCHrijil  (ta/tiue  cif  Hulninii,  l>er<^'tntM5r  15,  1MIS.) 

DBCRBE. 

By  virtne  rif  the  faeiiltiea  of  my  eompoteney^  in  view  of  the  «-irenmstaniN.*«  an<l 
with  the  idea  of  avoici inn  damages  to  the  interested  imr(ie>iin  the  annonnt^e^l  anetir>n 
sttlefl,  authorizations,  and  com  eK^ionH  marie  hy  the  jjovernment  and  eorporationH 
(munieipid)  for  the  eonwtruetion  <>f  railroads*  in  thbislunil  and  of  tmmwayi«  in  Ihip 
city,  which  woidd  not  \n*  accomplis^hnl  until  afttT  the  S[>an!Hli  Koverej^nty  hail 
i^eaaeil,  in  accord  willi  my  council  of  s<*i  rctaricn,  i  dccrci*  the  follnwinjf: 

Only  AaTrcLE.  Theexe^'ution  of  the  before  meulioned  auction  ?jale>*,  aiithorixationB, 
and  conresHionM  \i*  left  in  HUH|j<'nM\  without  prejudice  to  the  n^ht.M  whiih  ihe  parties 
interestte^l  in  them  com^ider  they  have  in  <trder  to  make  them  valid  at  the  iiroj^ier 
time  ami  l»efori'  the  trihunaln  antl  atithoritieH. 

Given  in  Hakina,  December  1-1,  14JS*8. 

AUOLFn  J.  CAHTKtL,\NOS, 

Tht'  iWifiiintt  of  thf  CitntnuJ  ttf  Sf'i*rrtariet, 
JortE  Maria  irALVEZ, 

In  the  *' Opinion  of  the  Attorney-Genenil  as  U*  ttsioiway  eonces- 
8ion>s,  Hafiiitia,  Culja,*"  delivered  to  the  Secretary  of  War  Jtily  UX 
I89i^,  api^eiirs  the  following: 

By  a  dee rw*  of  iJeeemlK'r  7,  IHllK,  one  l»ol?!,  weretary  of  puhlic  works  aii<l  eom- 
nninieationH,  aK>4uined  to  make  a  dei*ree  by  authority  of  the  autcinombt  governmenti 

authorizing;  a  company,  ete. 

«♦»♦♦#» 

The  decree  i«j<ue<l  t>y  ThAr*  *in  TVit^inlH'r  7,  18f)8,  In  HutijfM't  U*  Home  Htwpieion^ 
l>ec*an>**«  it  wan  throu^rh  thi^^  nanu*  Secrf*tary  Dols?  that  ttie  publie  Kiile  of  almoHt  aU 
eorireivahle  [lublii  framhl^'H  in  t*u!>ft  wty?  advertised  to  take  fjlaiH*  in  the  latter  day  fi 
of  IVtcndM^r,  juiJl  prii*r  t"»  tlie  i»ofie«e88i«*n  of  the  inland  by  ih*'  Tnited  SUite>^  ft>rreH,  a 
scheme  wi  olnioualy  ecjueeiveti  in  fraud  as  tt»  have  eompelled  the  military  authori- 
ties to  put  a  «top  to  it. 

Being  so  adnioiiishod,  thin  Department  natiini I ly  views  with  snspieion 
the  iivti^  of  Haid  Set^n^iary  I>olz  done  and  p-rfoi'tned  'vith  reference  to 
eoneessions  and  public  property  after  the  signing  of  the  pinnT  pn»toc<d 
of  August  12,  iHiKH.  But  tlie  fact  remains  that  he  was  an  (dficiul  pos- 
.Hessiug  certain  authority  under  the  ai^ttml  .Hcjvereignty  exercising 
dominion  in  timt  locality:  and  this  IVpartnient  is  hcsct  with  applica 
Uons  of  |>crsons  cluiniingtlic  liglit  ttM'xcrcisc  rei'tiiin  privileges rdlt*ged 
to  have  become  vested  in  them  by  hii*  officuil  lu-ts,  which  naid  claim^j 
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are  in  many  instances  supported  by  the  repreoontmtiveB  aft  fiiu  capiil 

of  foreign  governments.    It  would  be  of  j 

ment  were  advised  as  to  what,  if  any, 

official  acts  of  this  official  after  August  IS,  1888,  and  to 

if  at  all,  credence  is  to  be  given  thereto. 

Questions  13  and  14  present  the  questioos  genemllyy  and  with  lef- 
erence  to  all  Spanish  officials  in  the  ishwd,  withoat  limitotkm  astotiie 
time  of  the  action. 

In  this  connection  attention  is  directed  to  the  actkm  of  the  Secretuj 
of  War  on  the  application  of  the  owners  of  the  coneMoion  to  canaBie 
the  Matadero  River  from  the  Cristina  Bridge  to  the  bay  of  Atues 
for  pcrmi8sion  to  exercise  the  rights  granted  by  the  oonoessioiu  Hie 
Secretary  of  War  decided  thereon  to  recognise  the  oonceaBioii  w 
prima  fa^de  valid  and  existing  and  to  remit  the  final  determinatioii  of 
the  question  to  the  courts  of  Cuba,  where  the  questions  invcdTedwere 
to  be  determined  without  i*eference  tc  the  reoogniticm  by  the  Secre- 
tary. This  course  enabled  the  concessionnaires  to  attempt  the  ezer- 
cise  of  the  alleged  rights  and  permitted  any  person,  oorpoimtioii,  or 
municipality  asserting  conflicting  rights  or  sufferings  damage  .to  go 
into  court  and  contest  the  rights  asserted  under  the  oonoession.  Hie 
inception  of  the  proceedings  for  the  grant  of  that  oonoessioii  antB- 
dated  the  war  (August  31,  1896)  and  were  completed  September  16^ 
1S<>7,  and  certified  to  the  Governor-General  of  the  island  October  1, 
1SJ*7,  for  his  approval,  which  was  given  on  September  28,  1898,  and 
concessionnaires  had  conimenced  the  work  and  were  in  possession  when 
the  United  States  assumed  control  of  the  aflfairs  in  that  locality.  The 
action  of  the  Secretary  of  War  in  that  invStiince  does  not  furnish  a  prec- 
edent for  the  one  under  considenition,  if  an  order  of  a  military  gov- 
ernment, made  with  refereni^e  to  one  niatter  and  one  emergency  or 
condition  of  facts,  could  l)e  said  to  establish  a  "precedent"  as  that 
term  is  used  in  legal  proceedings. 

The  seventh  and  eighth  questions  arc  self-explanatory,  and  the  order 
of  (jrovernor-General  Castellanos,  referred  to  therein,  is  hereinbefore 
set  forth. 

The  ninth  (juestion  is  the  administrative  question  already  referred 
to,  and  is  included  in  the  list  for  the  convenience  of  the  Secretary  of 
War  in  the  event  that  he  considers  the  question  one  on  which  he  is 
not  alre^y  sufficiently  advised. 

The  tenth  question  contains  three  subdivisions.  The  first  subdivi- 
sion presents  the  inquiry,  W^ould  an  exemption  from  payment  of 
import  duties,  granted  by  the  Spanish  Government,  aflFord  immunity 
from  the  import  duties  levied  by  the  government  now  existing  in  Cuba! 
To  the  writer  it  appears  that  this  interrogatory  must  be  answered  in 
the  negative,  for  reasons  that  are  manifest.  Such  contract  for  inunu- 
nity  would  be  a  special  regulation  of  the  relations  between  the 
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soverei^'ii  and  the  (■onroasioiinair<\  Siirh  re^iilfttion  would  he  of  no 
hi>ther  chariU'tcr  thiiii  hiw?*  duly  rimt-trd  fur  the  rt^^ulHtiun  of  the  win- 
tkm  of  the  iuhiihitiiuts  with  the  sovereijjfn,  or  of  treaties  respe<'ting 
tnide  with  the  isliiiul 

In  his  opinion  delivered  to  the  Seeretary  of  War,  July  UK  i^^lH^  on 
the  '*  r>nd\^  eontnirt,"'  the  Attorney-(ii'neml  »iiys: 

By  w*_OUHt'Ule<i  piil»lic  law,  u|ion  cessitdi  «if  territory  by  one  nation  t*i  iinother, 
either  f<»llt)wiii>r  a  fonqm^t  or  otherwise,  those  iiit*?nial  lnwj^  ami  re^ilationH  which 
are  ilir^i^nateil  ilh  mimii  ijial  eontimie  in  fort*e  ami  oj^emtion  for  the  ^overmneiit  ajKl 
regulation  of  the  affairH  of  tht-  |H'o|>le  of  naii!  ti'rritnry  nntil  the  new  Hoverei^nty 
inijMj>*e8  different  Iuw.h  fir  n';(fnlationH,  Tho«e  la\vt*\vhirh  an*  iMtlitieal  in  their  natnro 
awl  fwrUin  tr*  the  nn-ropitive  of  the  former  sovereignty  immediately  eease  Ufhdi  the 
trant*fer  of  sovorei^iily. 

The  provision  nf  the  i^oneession  now  under  riHtsidenition  ap|M^ar.H  to 
he  simply  an  airnn^riH-nt  on  the  part  of  the  s<iverei^'n  thjit  he  will, aw 
the  o(*ea>iion  prest^nt^  it.^elf,  exercise  his  preroir^iti^e  siTjd  exeuii)t  the 
material  and  rolling  ntoek  of  «aid  railway  from  th*-  eustoniH  duti(>s 
which  he  uaually  iin[7<>se8.  (See  ai*t.  2L  (N>urpssion  for  extension.) 
Thia  authority  is  no  lon^a^r  exereised  in  fuha  l*y  the  Crown  of  Spain. 

ThiH  agreement  Jwtweeri  the  (ftn ernrnent  of  S|min  and  these  eon- 
cessionnaires  would  prohalily  rH>t  Im-  mnsidered  as  heiu^'fif  more  bind- 
ing force  than  a  (-(nnniereial  tti^aty  between  S|min  and  another  sover- 
eignty. The  attention  of  the  Secretary  of  War  is  directed  to  the 
following  quotations: 

Hall  on  International  Law  (4tli  ed.,  1*8)  .say«: 

Thufl  treaties  of  atliann*,  of  jfiiaranty,  or  *if  tt^mmerrf  are  not  binding  upon  a  new 
stale  fonned  hy  8*^yiamtion.     ♦     *     * 

Ilalleek  on  InternatititiaJ   Law  UM  ed.  vol.  I,  chap.  8,  ttec.  35)  says: 

But  the  ohlijrations  of  treaties,  even  where  iionie  of  their  Btijmlationa  are,  in  their 

tenns*,  [»eri>etuah  expire  in  eai«e  either  of  the  i*f>ntraf'ting  jiarties  lti**eH  it>»  existent^ 

aa  i\u  inih.'iM  inieiii  Hdite,  nr  in  rane  its  internal  loiii^tiUition  i?<  **<»  ehanjo^l  iw  to  render 

Itie  treaty  inai>|>lieul>le  li>  the  new  eon<iitiiMi  of  thinp-. 

The  second  subdivision  of  tpie.stiou  l«i  presents  an  interrogatory  as 
to  the  continuance  in  force,  after  the  relinquishnn^ntof  sovereignty  in 
Culm  hy  S|Hiin,  of  the  provision  in  the  Dolz  concession,  that  in  the  c<in- 
structioti  and  operation  of  the  pro[K)sed  extension  the  cmupanv  **  shall 
Ui!ie  gmtuitously  lands  Iwlonging  t<J  the  state  or  towns," 

Attention  is  din'cted  to  thr'  fart  that  this  privilege  is  now  siaight  to 
Ik*  exercised  iis  to  lands  which  wen*  not  <»cciii>icd  liy  the  c<nupuny  at 
the  time  S[>ani8h  sovereignty  was  withdniwrj  frotii  (*ul«a,  and  as  to 
lands  the  title  to  whicli  either  rcnnuns  in  the  towns  or  |>assed  to  the 
United  States  in  trust  fuv  the  inhabitants  of  the  island. 

The  eorjtention  of  the  coui[)any  is,  that  said  provision  constitutes  a 
floatinggrant  tu'rovingt^oiumissitn),  ami  that  the  l^dti-d  States  rcM"civt»d 
the  pul>lic  lands  iti  Cuhu  ctjarged  with  a  lien  in  favor  of  the  euiscnient 
DOW  asserted. 
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As  to  tln'  puKlif  lands  jujw  lurtd  in  trust  by  the   United  Ststtf 
the  inhuhitimts  nf  ( Uihu,  thr^  iinc'stian  in,  Did  such    lien   attarh 
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muy  ht^^  owned  Uy  the  tawn.s  of  Cuba,  the  question  is*  Are  8aid  U 
now  required  to  surrender  the  use  of  their  property  in  ohetlienc 
the  royiil  orders  of  the  Crown  of  Spaing 

If  tills  eoneession  pur|>ijrted  to  convey  the  t!th'  to  jmhlie  proper 
it  would   sf^eni   thut   the   Attorney -Genenil   had   already  sufficieDtli 
advised  this  Depnrtinent  u.s  to  the  answers  to  these  intorrogiitorie 

The  AtUu'ney-(feTieral,  in  his  opinion  as  to  theapplit*atioti  of 
Vaklez  for  right  to  use  water  ]x>wer  of  the  river  Plata,  in  Porto  Bi 
delivered  to  the  Secretary  of  War,  Auly  27,  1809^  say«: 

It  is  well-tH*ttl(Nl  law.  anri  only  iKtvl^i  to  }k'  stated  to  he  midenatoo*!^  tliat  wl 
pulilir  pr<>[*erty  in  Letle<i  tiv  one  nation  to  atiotlier  its  dispiHition  and  contrril  &r^ 
thereafter  n'j?«late<l  im«l  ^fiverne^l  not  Uy  the  lawt*  of  the  eetlhi]ir  nation  but  by  the 
laws  of  the  new  owtjer.  H,  therefore,  any  KulwHtautial  act  remains  t^  be  done,  rest- 
inj^  in  the  gmce^  favor»  or  diw^rt^ion  of  Ihe  <T(>verrim*'rit,  to  s^tH-nre  to  an  applicant  or 
allegetl  c'Ojjee8f»ionflry  a  fmrit'hise  or  right  in  puhlie  pro^x^rty  tlina  eeded  by^  one  nation 
to  another,  mich  aitlditirmal  flA'tion  muf?t  heohtainnt  in  a»^r'riritanc«5  with  the  laws  of 
the  present  and  not  of  the  former  owner.  If  at  the  time  the  treaty  of  Paris  took 
effeel  the  atipHeant  harl  a  eomph^teil  ami  vesknl  ri|^ht  Uj  the  ui«»  of  the  Maters  of  the- 
river  Plata,  that  rii^ht  will  l>e  renpeete*!  hy  the  United  .States.  If,  however.  Km 
ri^ht  had  not  lieen  lomj deled  hy  the  aetiiMi  or  aR«ent  of  the  Crown  authoritif^  ii| 
8pain,  then  hin  ripht  is  not  vej^teil,  hut  inrhfmh%  and  ran  n<it  1h?  made  vested  by  lh(k 
completion  of  thnste  rtK]ni8iteH  im^erilHil  hy  Spani**h  law. 
«  «  «  «  # 

Those  laws  of  the  former  government,  whii^h  have  for  their  ohjeet  a  certain  govern^ 
mental  public  jifdiey,  of  whieli  eharact-er  are  lawn  for  the  dbp  wstition  of  the  puhlici 
domain  and  the  granting  of  cpiajsi  puhlie  framdiiae**.  righti*,  imd  t*rivilfge8  to  pn%'8ta 
iniliviihiaifl  or  corporations,  eea^^d  to  have  any  for<*e  or  effeet  after  the  Hovereigntf 
of  the  former  government  et-a^ed.     (Ibireonrt  r.  riailtianl,  12  Wheat.,  523.) 

If  in  tlie  ^rnuitinir  of  a  rigid  or  privile^fe  tlie  soverei^i  htLH  retaineti  an  1 
anthority  whieh  may  affeet  it>*  mitrammeled  exenii*!*  and  enjoyment,  the  rijt^ht  iisni 
of  the  nature  of  an  ahnohite  *»ne,  hnt  wljrtlly  td  an  imhtiate  and  im|>t*rfe«M  qnalitv 
Ail  to  im  ionite,  ini[H^rfeet,  ineom|>leti',  and  equilulde  rijiiit**,  the  Hnceee^linjer  »overei^ 
m  the  aliBfdnte  dietator.     They  t^an  not  he  exen'iw:^]  a^aini^t  ld»  wivereignty,  but  only 
hy  hie  grace,  and  his  atfirmative  exen'ise  is  necessary  to  the  vahdity  of  the  con* 
cession . 

By  parity  of  iTa^oning  it  would  8eein  that,  if  nt  the  time  the  title 
passed  from  ono  sovereignty  to  the  other,  imythin^  renmined  to  h© 
(lone  l>y  the  (*on(^os.sionnuitH'  which  affected  the  untt*ainimoled  exerci.so 
iind  enjoyment  of  the  ri^^ht,  then  sueh  right  is  not  of  the  nature  of  an 
ahsottite  one  J  and  run  not  he  exercised  uguitist  the  new  sovereignty 
excepting  hy  its  grace  exteiuled  hy  an  uffinuutive  act. 

The  houorahle  Attoniey-OenerHl.  in  hiHO[)iuion  as  to  the  applicai 
of  Fretlerick  W*  Weeks  to  construct  wharf ^  ete,,  at  Ponce,  P. 
delivered  to  the  Secretary  of  War,  July  20,  189It,  najs: 


If  conHlructed,  the  pier  or  wharf  wiil  l>e  upon  the  |mhHf  domain  of  the  V 
States    1  luiderstaiid  that,  under  Spanish  law,  lauds  under  tide  water  to  high  i 
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mark  in  poH.^  and  luirhorn  in  the  SfiaiiiHh  Wr^t  IinlifH  hrlnTi^ini  in  thr  Oiwn,  As 
Crtjwn  pn»iKTty,  l\wy  vvt^n^  by  I  he  tn*tity  c»f  <v?4^inri  trtiiiHft+rrtMj  hy  Spain  tu  t!»e 
UriitBfl  Statew  ot  Ami*riru,  mul  are  iiowa  jmrtinri  i»f  the  piibiir  *hmjaii.of  lltut  nalinn. 
I  do  not  kiifiw  of  nil y  ri^^'ht  or  jKjwtT  whirh  x\w  StHH^tury  nf  War  ur  tlits  I'rtitdileiit 
has  to  aliermte  in  [HTpetiiity  any  of  tlit;  piihlit*  doiiiain  of  the  UnitCHl  Stiit«;i4,  except 
in  nivorrlatire  witli  iicti?  of  (\>ii^res8  iliily  i>ajpsud  witli  rfferencc  thiTeti*.  Thert^  \i*  no 
Ityislntion  liy  Coni^resH  niatit*  for  or  projM^rly  applifultlt^  ht  tlii'  ptihlic  doiiiain  in 
Portn  Kii'd,  TiK*|K)\vurto*lisiM*n'  jK.*rtiianc'ritly  of  the  iniblk-lamlM  and  |>nhht"  prnfu-rty 
ijj  Vortn  Rii'id  rest^in  t  Viii^re*>s,  tnul,  in  thraKM<Mirrof  uHtntiiti' roiift'rrin^'Hnrh  jMnver, 
tiui  not  be  exercisLHi  by  the  ext?eutive  dejMirtnu'nl  of  tlie  iiovernnient. 

It  seems  t^lotir  thut  tho  t^^tnirnil  rule  suuHmrned  by  tho  Attorney- 
(ienentl  is  tliut  wlien  tlie  Cnnvii  of  S|min  rrji.sed  to  he  the  owner  of 
Mil  id  prop*irty  it  eeased  to  poH,si^s*s  the*  ri^lit  to  alienate  suid  property. 
The  eonveyjinrt*  of  soeb  property  us  liud  hwu  eompletely  alienated 
prior  to  thr  t  i\ssioii  is  to  he  t\^si>erted,  hut  that  uneonipleted  <'<»iivey- 
ancen  were  nullified  hy  the  transfer  of  tith^  to  tho  United  Stiit-*^^; 
that  the  ri^^hts  af  individuals,  created  by  uneonipletoil  proreeflirio-s, 
are  iiu^lioate,  ami  an*  dependent  upon  the  aet.s  of  graee  of  the  sueeeed- 
injr  sovereign;  that  neither  tlie  Exeeutive  nor  the  Seeretury  <»f  War  is 
anthori^^tMl  to  [^ei'forni  the  neeos8ary  acts  of  ^nwe  until  s])eci{illy 
authorizeil  so  la  do  hy  ( 'ontrixvss. 

It  is  true  tbiit  the  title  to  Crown  pro^ieity  in  Viihn  psisned  to  the 
Ignited  StiitCiiJ  in  trust  for  the  people  of  Culm,  hut  it  dcnss  not  seem 
prohahlti  that  the  existence  of  (he  trust  increases  the  pinver  of  the 
Exeeutive  and  the  Set*iM*t*iry  of  War  in  the  matter  of  alienatinjj"  said 
l>roperty.  On  the  contniry,  it  would  api>car  that  the  existence  of  the 
ti'usl  would  ini[>ose  ailditioiuil  limitutions.  (See  opinitm  td'  the 
Attorney-General  thdivered  to  the  President  SeptenilMM'  lt^  I8t*i*,  as  to 
jxvwer  of  loind  autln>ri(ies  of  the  Hawaiian  Islands  to  dispose  of  por- 
tions of  the  puVtlie  domain.) 

Uwually  the  railway  eoneessioris  granted  hy  the  Spiinish  Government 
which  confer  authority  to  o<'eupy  puhlic  lands  or  to  exercise  the  ri^ht 
of  eminent  domain  contain  provisions  whicli  re<piirethe<orn'es>ji>rnmire, 
lief  ore  exereining  such  authority,  to  suhmit  to  the  t*rown  anthoritie.s 
plans  8howin^'  the  ri^lit  of  way,  the  kind,  tjnality,  and  extent  of  the 
lands  to  he  oc<'upied.  toj^^'ther  with  the  names  4if  the  o\vn*?rs,  and  s|x*ei- 
tieationn  showin^^  the  detaits  of  construction.  These  phuis  and  speci- 
tications  nmst  lie  npprovc<l  hy  the  authm-ities  before  the  t*oncessionnaire 
can  excreise  authoj'ity  under  the*  concession  in  re^^ard  then'to.  In 
this  way  the  government  secur<*d  protet^tion  from  the  improvident  use 
*>f  the  authority  t^rantini.  In  the  oriofinal  concession  for  this  railway, 
and  under  which  the  ruad  as  now  existing  wa^  constructed,  the  follow- 
ing appeal's; 

Ai(T.  7.  With  dne  anlit^if«ition  t)efore  rrtminf'nHn^  the  cori«trnrtion  of  ein-h  **ec» 
Uon  of  the  tfiHii,  the  eoiici virion niiire?^  .«fiall  present  to  fin*  ( ruvernim'td  tiie  pl^ng 
on  a  Bc*ak«  of  |-60*)l>of  tlie  delinitive  euurse  of  ttie  line,     hi  ihes**  plans  shall  be 
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If  the  Secretiirv  of  War  determiin's  tlil-i  atlnimistrative  question 
adversely  to  the  elahiis  of  the  railway  company,  a  reference  of  the 
que.stiotis  involved  t^i  the  Attoi'ney-(ieiienil  will  not  l^e  nece^^isary* 

In  the  ah^enee  of  snch  determination,  the  (jiiestions  prei*ented, 
my  mind,  hy  this  applieation  are  its  follows: 

1.  Did  the  original  coneession  authorize  the  Western   Railway 
Ha  ha  n  a.  Limited,  to  eon  struct  and  operate  the  hnineh   or  extoni^J 
from  !*inar  del  Kio  to  {inane,  Cliha? 

2.  Did  the  original  concession,  together  with  the  royal  order  of 
May  ^t>,  1HS8,  enii)ower  said  eomi)any  to  '"actjuire  lancLs  of  private 
ownership"'  hy  complying  with  the  Spanish  law  of  expropriation,  in 
the  construction  of  said  bmnch  line,  and  may  sueh  authority  now  be 
exereised  l>y  the  company  f 

3.  If  the  foregoing  (piestion  is  answered  affirmatively,  what  pro- 
cedure is  to  be  fidlowed  in  the  exercise  of  said  authority^ 

4.  Did  the  original  eoncession,  together  with  the  royal  order  of 
May  26,  1H8S,  empower  said  company  to  acquire  '*  lands  heloug'ing  to 
the  state  whose  aciiuisition  shall  he  uhuIp  under  the  conditions  or  pro- 
visions which  they  tuay  enter  into  with  the  royal  treasury  ^^  for  the 
purpose  of  constructing  said  bmnch  line  oi'  extension,  and  may  said 
authority  now  be  exenvised  l>y  the  t*ompany  i 

5.  If  the  foregoing  <iucst!on  is  answered  in  the  ullirnuitive*  what 
procedure  is  to  }>e  followed  in  the  exercise  of  said  autliority  i 

6.  Was  the  alleged  concession  for  the  extension  of  themilway,  pur* 
ported  t'O  have  been  granted  by  the  Spanish  go viirnor-general  of  CuUi, 
Kaiiiou  Blanco,  by  the  secretary  of  the  office,  Eduardo  D0I2,  on  Novem- 
ber 24,  1S98,  a  valid  concesaionj  for  the  jmriioses  therein  stated^  at  the 
time  it  was  issued? 

7.  Did  the  order  of  Governor-General  Castellanos  annul  the  alleged 
eonc-ession  issued  by  Secretary  Dolz,  or  simply  susptuid  the  exercise 
of  rights  created  l*y  said  coneesnion^ 

H.  If  the  effect  of  said  order  was  to  simply  suspend  the  exercise  of 
rights  under  said  alleged  concession,  did  the  .suspension  continue  after 
Governor-General  Castellanos  ceased  to  exercise  authority  tu  Cuba  I 

9,  Is  the  United  Stjites,  while  maintjiiniug  an  Intervening  gove: 
nu^nt  in  Cuba,  i-eipiired  to  recognize  and  respect  said  Dolz's  coneessi 
an  a  valid  and  existing  onei 

10.  If  the  United  States  is  required  to  recognize  and  respect  8aid 
DolzV  concession  as  valid  and  existing,  is  the  Secretary  of  War  author- 
ized, empowered,  or  retpnred  to  permit  the  exen^ise  by  said  coinpanv 
of  the  rights  purported  to  be  conferred  by  the  follow^ing  provisions  of 
said  eont*ession : 

2.  The  t"unt!esi*i»jnnair*3  com  pain"  Hliall  be  exempt  from  iinixjrt  ilnen  for  the  Hxed  9] 
movable  muterial  tii  l>e  einiiJoyeil  in  the  saiil  exteupltui,  such  miiterirt.1  Iw^ing  ir 
utoud  to  U'  the  railw,  juirts  tif  ho  t-ii^ijie  or  eiiirhien  coinpU'te,  iind  tho  CAachc 
wuguof,  aiul  aibu  tlie  wUetfln,  axlen,  ImfftTH,  luni  brukew  iieiessary  tht^ivfur  an 
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iiiatfriul  fur  tlif  irun  bridges  ami  otlirr  rnatorial  fnr  the  L-onHtrut'tlon  and  working  of 
th*^  line. 

3.  The  ci>nt^)e«8ioiiDairo  sUnU  iisti  gmtuitoualy  lasnh  Itolonging  to  the  State  or  towns 
which  may  \m  ne^'es^ary  hir  tht'  ion  ?t  met  inn  and  wurkiuj?  n(  ttif  Hxtcneioii  linu. 

4.  This*  line  lieing  der"lart*<i  of  fuihlic  utility  t>y  the  Jaw  of  the  Kin^lom  of  ttie  2Cth 
May»  fSKS,  fmhlishe^l  in  the  MailriiHTazettr  of  tlie  6th  June  tif  ttn^  aamt*  year,  the 
c*<rri('ef*siiimiaire  ronipany  nhall  have  tlie  rijjtit  to  eornpiilHoriiy  exj>n»[*riate  after 
indemnity  landH  lm4on|;in>r  to  |»rivate  imlividnala  whk-h  may  lie  indi!^i»ensjihle  for 
tlie  eoniiftnietion  ami  working?  of  th«  line.  (See  ji.  4,  l>i«\  No.  1,  '^ConLTWion  for 
tlie  extension  of  ttie  railway.*') 

11.  If  the  company  ptwsessos  t\w  ri|i:ht  U>  rnnv  '"eonipiilsoiily  expro- 
priate after  indemnity  lands  helun^in^  to  private  individuals  '  what 
proeedure  is  to  Ije  ful lowed  in  effeetitJij^  the  tmnsfer  of  title  and 
tixiiijf  the  amount  of  the  indemnity  ? 

l±  May  a  t>erson  or  private  eorixmition  owning,'  u  i^oneeHnion  author- 
mn^  the  exercise  of  the  ri|(ht  of  expropriation  of  private  property 
in  Cidm,  heretof<jre  |M>ss(*ss<Hi  I>y  tlie  t't^iwn  of  Spain,  rontiiuie  to 
exen-ise  said  authority  under  the  (*oiidition.s  uow  existinj;  in  the  island^ 
aadthereliy  aequire  title  to  pro|)ertv  in  regiird  to  wliieh  saitl  authority 
had  not  Ihh'u  exereised  at  tIjL*  time  Spini.sh  sovereig:nty  wa«  withdrawn 
from  Cidm^ 

13.  Upon  the  prG.Hentjitioti  to  the  Seeretnry  of  Wai^  of  a  eonees.Hton 
|)uri)ortin^  to  f^riint  ri«^'hts  in  ('uliiu  issued  hyan  ottieerof  the  Spanish 
(ioverniuent  exertisiiiir  general  authority  under  Spunisli  soven4i,njty 
in  the  island,  and  perinis^sion  sought  to  exercise  saitl  alle^^ed  ri^^-ht^*,  i?* 
the  S<»eretary  of  War  to  [in^sunn^  that  tin-  offi4'(^r  who  issued  said  i*on- 
cession  ai'ted  within  his  authority  ami  with  the  approval  of  the  Crown 
of  Spain,  and  that  the  isnuance  of  the  concession  cured  all  defects*  of 
proc(Hlure,  and  thi*  (^onecsnion  th»Tef<>re/v///^</  /J^vV  valid,  and  ndegate 
the  tpiestions  to  the  eoui*ts  of  the  island  for  determiinititni  wln^n  pre- 
HCiited  in  controversies  arisinnf  from  the  exercise  of  tin*  a  I  letted  ri^ht8 
l>y  the  coneessicnuaiire^  (See  Mitehell  r.  l^  S.,  U  Vvt.,  715,  7HU;  V.  S, 
i\  Arredoiido,  «j  l*et.,tji>l,  Ti^S;  U,  S,  r.  Pemlta,  Itl  How.,  Un.  Ul.) 

14,  Is  the  rule  or  its  applieatioti  controlled  hy  the  legislation  regard- 
ing the  Court  of  Private  Land  (Maims  ^  (2fi  U.  S.  Stnts.,  p.  H54;  llayej* 
v,\J.  S.,  I7u  C.  S.,  ti37,  t347;  Ely  s  Admr.  ik  l\  S,,  171  U,  S.,  220, 
223,  224.) 

While  the  foregoing  tpiestiorjs  are  all  involved  hereirt,  several  of 
them  may  be  easily  deterniined  l>y  the  Seei*etary  of  Wan  The  first, 
involving  the  right  to  Iniild  and  operate  the  desired  extension  of  the 
road  urnler  the  OT*iginal  conci'ssion,  is  Ut  he  answered  hy  the  interpre- 
tation of  article  3lt  of  said  c<uK*ession^  anti  the  royal  (»rder  of  May  2(1, 
1h88,  for  uixm  the  provisions  of  these  two  instruments  alone  does  the 
cotnpany  btse  this  much  of  its  claLuK     Article  3!)  Ls  tis  follows: 

The  *  irneriimeiil  rent^n'es  trj  itwOf  the  [»ower  to  make  new  railway  e*mee-«inn<«, 
wliether  a,M  exlen»ioiit*  of  tliat  which  I  tie  eoaeet«loniiaireH  mav  lont^truet  tir  il«  hranetie^ 
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or  offshoots  thereof,  it  being  understood  that  the  work  maflt  be  dedued  of  pnbBe 
atility  and  use  and  for  the  servicre  of  private  individoala.  The  miiriwhimiiiifii  riiaD 
not  be  able  to  oppoee  these  extensions  or  junctions  nor  to  daim  therefor  any  indsB- 
nification  of  any  kind,  unless  Uie  same  result  in  the  intemiptkm  of  timiuit  or  note* 
rial  damage  is  caused  to  the  railway.  If  the  concessionDaires  shoold  wUk  to  euMUimt 
the  said  branches  or  extensions,  they  shall  have  the.  preference  In  eqoalitj  of  efa>- 
cumstances.     (See  art  39,  p.  7,  Trans.  Orig.  CkmoesBion.) 

It  seems  apparent  that  by  this  artide  the  Spanish  Govemmeiit 
reserved  to  itself  the  privile^  of  building  the  extensions,  bnuKshea, 
or  offshoots  of  this  railway,  instead  of  conferring  it  upon  the  oonoeB- 
sionnaires.  Nor  did  the  concessionnaires  derive  any  benefits  from  tiie 
royal  order  of  May  26,  1888. 

Under  Spanish  law  a  condition  precedent  for  conferring^  npon  the 
promoters  of  a  project  the  authority  to  exercise  the  right  of  c»ninent 
domain  and  to  grant  a  subvention  is  the  official  decfatration  that  snoh 
project  is  a  work  of  public  utility.  This  requirement  of  the  hiw  ww 
complied  with  as  regards  railways  in  Cuba  by  the  adoption  by  the 
Spanish  Government  of  a  general  plan  of  railways  for  the  ishnd  of 
Cuba,  whereby  the  several  component  lines  were  declared  to  be  works 
of  public  utility.  The  general  plan  at  first  adopted  did  not  include 
the  extension  under  consideration.  Subsequently  this  branch  of  this 
railway  and  also  the  one  leading  from  the  port  of  El  Mariel  to  Arte- 
misa  were  included  in  said  general  plan.  This  was  done  by  the  pro- 
mulgation of  the  followinj^  royal  decree: 

Article  1.  There  is  inchKletl  in  the  general  [)lan  of  railwa3r8  of  the  iskuad  of  Cnba 
thai  whi(rh  starting  from  Piuar  del  Rio  at*  a  eontinuation  of  the  Western  Railway 
shall  {jaHS  throngh  San  Lnis,  San  Juan  y  Martinez,  Sal)alo,  Guauei  and  IVfantua,  and 
terminate  at  the  iK)rt  of  I.os  Arroyos,  in  a(*eortlanee  with  the  law  of  the  13th  Jnly, 
1885;  in  the  name  manner  Hhall  l>e  considered  a»  included  the  branch  whicli  starts 
ing  from  the  ix>rt  of  Kl  Mariel  shall  unite  with  the  aforesaid  Western  Railway  at 
Artemisa,  or  in  i>roximity  thereto,  i)a88ing  through  Guanajay. 

Art.  2.  Ry  reason  of  the  special  situation  of  the  lines  which  are  isolated  from  the 
others  of  the  g(^neral  plan,  the  works  may  be  submitted  for  tender  independently 
of  the  general  system.  Wherefore,  we  command  all  tribunals,  justices,  chiefe,  gov- 
ernors, and  other  authorities,  civil,  military,  and  ecclesiastical,  of  whatever  claas  and 
dignity,  to  keep  and  caime  to  be  kept  fulfilled  and  executed  the  present  law  in  all  its 
parts. 

Given  at  Barcelona  the  26th  May,  1888. 

I,  the  Queen  Regent. 

The  Minister  for  the  Colonies,  Victor  Balaguer. 

Attention  is  directed  to  the  fact  that  the  foregoing  decree  provides 
that  "the  works  may  be  submitted  for  tender  independently  of  the 
geneml  system/'  This  would  indicate  that  the  Government  of  Spain 
considered  it  had  the  right  to  "  tender  •'  or  oflfer  for  sale  the  concession 
for  said  extensions,  and  that  the  original  concessionnaires  did  not 
possess  a  vested  right  therein  or  thereto. 

The  action  of  the  company  in  securing  the  issuance  of  a  concession 
for  the  construction  of  this  extension  by  the  Spanish  authorities  on 
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November  24,  1^98,  would  indicate  thut  the  company  did  not  consider 
itHr*lf  |>osses8ed  of  sut-h  ri^lit  under  the  oritfinal  curriH^ssitHi. 

If  the  fiv<t  i|in\stion  is  imswerod  in  the  nrt^ativ*-,  tin*  .siH-cctHlin^''  four 
que.stions  stre  n^nderiKl  imiimterial^  and  the  first  five  iiuestiunH  in  the 
alxive  list  an*  tOiininatiHl  f  nvrn  furthrr  t'onsidrnition  in  this  investigation. 

The  sixth  question  has  n^fer^jnee  to  thf  validity  of  the  t-onfossion 
gmiited  on  Novend)er  24,  iS^H, 

By  the  ^4^ni*ral  law  of  railmads  for  Simin  and  it^  dejM^ndenries,  the 
coneessitHt  for  a  milroad  is  requinnl  t4>  Im*  i'resitt^d  hy  sjjrrial  art  of 
the  Coilei*,  upon  the  proposal  of  the  Government.  (Art.  27,  liailroad 
Laws.) 

The  company  claim  that  the  i^^enerul  law  was  modified  as  to  (*uha 
and  the  authorit}*  to  gnint  such  concessif>n  wtL<  conferred  upon  the 
l^^ovcrnor-tfencnd  of  the  island  hy  royal  order  of  May  5,  lsi*o,  and 
the  ro^^al  order  of  ,lune  2tt,  1.W5* 

Copies  of  said  royal  orders  are  hereto  attached  marked  '*  Exliihit  A" 
and  ^vExhihit  B."  ' 

Attention  is  directed  t<»  the  fact  that  such  authority  a8  is  therein' 
delei^ated  wiis  t«  be  exercised  as  to  certiiin  railway  projects  therein 
designated. 

The  order  of  May  5,  lSi*5,  relate*??  to  the  **  milroad  from  San  Litis 
to  l^alnia  Soriana,  as  a  prolonj^mtion  of  Guant*inanin  road  and  lliat 
between  Bayamo  and  Manzanillo."  These  towns  are  all  al  the  eastern 
end  of  Cuba  in  the  provinci*  of  Santiai^o  dv  Cuba, 

Said  onh*r  further  relates  to  a  projxised  railroiwl  from  Puert*> 
Prfncipe  to  Snntu  Cruz  dtd  Sur,  These  tinvns  an*  also  at  the  eastern 
end  of  Cut»a  in  tlie  provinee  of  Puerto  l*rfnci(w\ 

The  order  of  June  26,  lHt#5,  relates  to  the  *'ifrant  to  build  ii  nar- 
row tjauge  railroad  between  Puert<j  Principe  and  Santa  Cruz  del  Sur/' 

These  towns  are  also  at  the  eastern  end  of  the  island,  beinj,^  in  tlie 
provmee  of  Puerto  Prineijje. 

The  concession  for  an  extt^nsionof  the  Western  Railway  of  Habana, 
now  under  examination,  relattvs  to  a  railroad  lietwri^n  Pinar  del  Rio 
and  Guanes,  towns  at  the  western  end  of  the  island  in  I'inar  del  Rio 
Provinee, 

In  the  closing  dayn  of  Spanish  dominion  in  Cuba  a  lar«,a*  unmU^r  of 
coiu'e^ssions  wer*»  issued  by  the  S|Mnish  authorities,  pr(jfessedly  in 
[Hirsnance  of  law.  The  proee(Hlin«i;^s  as  to  s<uuc  of  them  were  initiated 
duiing  the  existence  of  the  Iut4*  wiir,  and  as  to  others,  the  inception 
waa  prior  to  the  war,  but  the  consummation  t(K>k  phice  after  the  pctu*e 
protoecd  uf  Auij^nst  tl,  1S*IS. 

In  passing  u|)on  the  validity  of  the  al  letted  conce-ssion^  issued  to 
this  comimnj'  on  Novetiiber  24,  1898,  it  is  necessary  to  det^^rmine — 

(*f)  Had  the  (loveriunent  of  Spain  authority  and  ri^ht  to  grant  the 
the  concession  at  the  time  th**  same  was  issued^ 


(if)  Did  tl»e  Spanish  offiriuls  have  jurisdiction  to  proc»eed  in  inannw 
and  form  as  was  dutw  nnd  with  reference  to  the  subjeet- matter  of  the 
l>i\H'eedingH^ 

During  the  negotiations  uf  the  rnixeil  eiHniiiis.siuri  for  the  arrange 
ment  of  tenns  fur  the  evtu-uation  uf  Cuba,  the  altentiuii  of  the  rupre- 
sentiitives  of  the  United  Stiiten  (roveriunent  wa^  railed  to  the  aiteiiipL 
then  Inking  inaile,  to  dis|K)se  of  eone4\sMions  in  Cuba,  The  information 
Wiis  eoiiiinuniruted  to  Witshin^^on.  The  further  proceedings  in  the 
matter  were  as  shown  by  the  folk>vving  correspondence: 

WA8tnNOT«»N»  Drremfter  /f,  lSd9. 
Cunft^r  iaiint*iliatt4y  with  Sfnaiiiwli  uifkials  t'oncenujij;  prupostHJ  ^ale  of  railway^ 
tramway,  and  other  fraiu*hitH*»»  and  notify  tlieiii  that  l^nited  States  objects  an*l  wiU 
luiA^i  that  nom*  \^  H-ild  or  granted,     RejKirt  rei'iill  of  t^onfert^Hfe. 

William  ^IcKuhjey 

Tin*   following   letter  was  addressed   to   the   governor-g^iienil   of 

Culia: 

General:  Rfferrin^ij  !<>  thi^  jfrantini?  or  HtUing  of  railway,  traiii^  and  oilier  fmn- 
ebiBCH,  as  well  at*  U*  the  pn)ixwe<i  nale  on  the  29th  ioHtanl  hy  tlii*  department  *^] 
niit>lie  workwmid  eummuninitionj^  of  railway  fmnehis^e!^  on  this  i^laiitl,  I  have  til© 
hiiruir  tij  rotate  that  midf-r  the  ifiHtnietioriH  uf  my  <  iovfTTUoent  it  lH^*4>ine8  iiiy  duty 
to  notify  Your  Kxt*tsUeney  that  the  l^Jiitt'<l  State**  ohjwtf!  t^i  tnieh  sales  nr  ^rmnts  of 
franehb««>  ami  will  tni^ii*t  that  no  frajii-hiH*^  of  the  eharat'ter  namw],  or  of  any  kind 
of  character,  W  sold  or  ifrantetl  on  thin  i&land. 
I  have  the  homir  U>  remain,  eti%, 

The  foUowiug  telegram  was  sent  to  Uie  President: 

Habana,  December  I^  2898m 


Geoeral  Coaaix,  Wonhiuiitmi  (for  the  Pn^sident): 

In  aecortianee  with  iiiHtrm-tionH,  eonferre<i  with  i^vernor-^nenil  i^ri  tna 
franchises.  He  ntttted  tliai  aeti*ia  eum|tlain*Hl  of  wan  ti*k«r"n  by  a  j*ecrt*tary  of  tti^ 
autonomie  ^(tvermoeut  without  \m  autln»n1y;  that  he  ennHider***!  latter's  acUoR 
ridii'ulouH  and  imtfro|M^r;  that  mi  the  lf>tli  iriKrant  he  would  an^ume  rtn|>reme  cmntriil 
of  affairs  and  wonld  then  promptly  rev i ike  all  wueh  imi>roiJ4ir  and  iinaiithorijeisd 
a<'tioii»,  tie  jcave  as{<»imneeH  that  affairs  would  l>e  eoiuhieted  and  conelmlii*!  lo  the 
satisfaction  of  Iwith  CJovenimenls.  IJpiin  roncliision  of  conference,  formal  letter 
wettintf  forth  iirotewl  itgainnt  aclhm  riimplaineit  of  wan  left  with  him.  tteport  of  final 
actitin  by  )<overnor-|jenend  uill  1h^  made  in  ilue  time, 

W  A  n B,  Chairman. 

(See  p.  146,  Proceedings  of  Mixed  Commission  for  Evacuation  of  Caba,) 

Attention  is  direeted  to  the  following  letter  and  4;opy  of  order 
inclosed  therein,  sent  hy  Governor  General  Castellaixos  to  Maj.  Gen* 
J.  F.  Wade,  president  of  the  Commission  for  the  Evacuation  of  Cuba. 

GsNMKAL  Government  ok  thk  Ihland  op  Citba, 

Httlntmit  Ih-rrmbtT  15^  /Jj 

Wm  Excellency  Maj.  iien.  J.  F.  Wade, 

Prfmieni  *tf  ihr  iXnnmhmttH  fur  tht  Kf^imtifimt  nf  iht   luttind  tifi'uUi, 
Genkkal:  In  answer  to  your  attentive  letter  of  the  ll^th  itiHtant,  1  have  the 
lo  luforui  Your  Kxeelleaey  ttiataaineof  ilu^  concet^ions  and  sales  of  tramways  j 
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iHlaiifl  were  made  by  the  mayor  of  Hahana  and  tlie  invil  grivemor  of  the  pnnnnce, 
with  the  iMttiaeiit  nf  tfje  secretary  nf  *' poveninifnt,'*  and  tht"  rt^st  wem  granted  by 
the  fi<^ Tela ry  of  piiblie  work*,  a.m\  all  of  them  were  effe^'tt^J  with<nit  my  knriwleclge, 

Beiii^r  infnrmi'd  i*f  the  nuitter^  I  am  of  the  ojiiuion  thai  ^nvh  ronrej^iont*  and  sales 
are  nnt  jm*j»iT.  ina.^nmr|i  ttn  they  \v«niid  have  forre  affer  the  wivereijrnty  nf  Spain  will 
have  eeawed  in  IhiH  ihilund.  and  rimvokint^  my  stHTetaneM  have  made  them  imden^tAiid 
it  Ihu!^,  and  have  decned  the  annullmont  <>f  all  Ihe  i<»n<'e>i><iiiii»  and  Ha)et<}  whk'h  1  eo 
effei't  t)y  the  arToinjMinyintr  diK'riH\ 

I  am^  Your  Exrelleney,  with  the  Rfeates^t  toiiHideration,  ete., 

ArioLFo  J,  Cahtkllakoa. 

[Copy  riif  triuislEtinrt  ui  rt*Htx'v  piiblj«ihf-4l  in  (ifflclai  Onxetto  of  HabHTm.  l>ect*mt>er  Ih,  189S.} 

m-J<  KKK. 

By  virtue  of  the  faeiilties  of  my  competency,  in  view  of  the  cirrumfitanees  and 
with  the  idi^a  of  avoidinjf  dama^^s  to  the  interei«te<l  |)artie?<in  the  annonncixi  anetion 
sales,  authttriKalions,  and  coiiee^jiioiii*  made  by  the  govern rneni  and  t»iirjHjrali<ins 
(munieijMl)  fur  the  ronftruetion  of  railroad!*  in  thin  ii^iand  and  of  trumwHyj^  in  thi?" 
city,  whit'h  wonld  ncjt  1h^  accomnhj^heil  nnlil  after  the  SjmiiiHli  s^overeipity  had 
I'eaMtHl,  in  anortl  with  my  ronncil  *>f  wTretarie^i,  !  dcrree  thi^  fonr»\viii^: 

Only  Authik.  Theexei'ntion  itf  the  In-fon'  lueiitioned  anction  nalen,  anthorizationH, 
and  coneesf«ionrt  in  left  in  >tU!H[H*nsi\  witfiout  |>rejndi(e  to  the  ri^hl>f  whiidi  the  |MirtieH 
intere«te<l  in  tliejii  <  onf<itler  they  have  in  order  to  make  them  valid  at  the  ]>rojier 
time  and  tw?fom  the  trihunaLs  anil  anthoritie**. 

Given  in  Haliana,  December  14,  IH9H. 

AnOLl*^*   J.  ('ASTKLLANoe, 

JiiHk  Maria  fiALVKz. 

In  the  ''Opinion  of  the  Attorncy-Cntjoiul  as  ti*  tiHinwuv  roneas* 
8iotis,  Ilalmnti,  Cutm/'  delivered  to  the  SeLTetairy  of  War  July  10^ 
181)9,  api^mrs  the  fonowiiig; 

By  a  <h*creiM)f  OwernlR'r  7.  1H9H»  one  Dolst,  set^retary  nf  i»nhlic  workp  and  com- 
nninica.tion8,  a^Hnmeti  to  make  a  decret^  by  authority  of  the  antoooniiBt  gfjveniiuenti 
authorizing  a  ctmifiany,  etc. 

The  decree  issueil  by  Dnlz  im  I\H*ember  7,  1H98»  In  *»nbjert  ti>  Home  MUMpiritin, 
l>t*ciaun**  it  wai*  throujrh  thin  name  ^it'nt^tary  floJi?  that  tlte  pnltlic  ><ale  of  almost  all 
con<*elvat»le  |>nbbe  franehiset*  in  C'utMi  wi\a  adverti?*eii  u*  take  plinv  in  the  latt^Tdiiye 
of  DecemluT,  just  ]»rinr  t<»  the  [M)«8eHf<ion  nf  the  islan«!  Ity  Ihe  United  States  fMrr«'>»,  a 
M'heme  H*t  ob\  lonely  e«jneeive<l  in  fraud  lis  to  luive  compi'lletl  the  udlitary  atitttori- 
tiet4  to  put  a  stoji  to  it. 

Being 80 admonished,  this  Deptirtment  natumlly  views  with  suspiiioii 
the  acts  of  sai<l  SK^n^tary  I>ol/  done  and  jwrfortntnl  'vith  reference  to 
(concessions  and  ptildie  [fropeity  after  thesij^ninirof  the  pernor  prut^irol 
of  Au^^ust  l*i,  ls*»8.  But  the  fact  icmains  tliut  h»*  was  ait  « official  ik)s- 
semmg  certain  authority  under  the  lu'tual  sovereignty  exercisinj^r 
dominion  in  timt  l*M'ality;  and  this  Department  is  heset  with  applica- 
tions of  j)cisons  iduitiiitiiftin'  rioflit  tiM^xeiTi-sci-ertain  prtvilco^esanct^ed 
to  have  become  vested  in  thein  by  bii*  official  act^,  which  i!>aid  claiiuis 
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are  in  many  instances  supported  by  the  representetives  aft  tliu  apHal 
of  foreign  governments.  It  would  be  of  graat  aasistuioe  if  this  Deputr 
ment  were  advised  as  to  what,  if  any,  presmnptioii  arises  fron  the 
official  acts  of  this  official  after  August  12^  1896,  and  to  what  eztaiA, 
if  at  all,  credence  is  to  be  given  thereto. 

Questions  13  and  14  present  the  questions  geneiaUy,  and  witii  ref- 
erence to  all  Spanish  officials  in  the  island,  without  limitation  as  to  the 
time  of  the  action. 

J n  this  connection  attention  is  directed  to  the  aodon  of  the  Seeratuy 
of  War  on  the  application  of  the  owners  of  the  oonoession  to  canaliie 
the  Matadero  River  from  the  Cristina  Bridge  to  the  bay  of  Ataies 
for  permission  to  exercise  the  rights  granted  by  the  oonoessioiL.  The 
Secretary  of  War  decided  thereon  to  recognise  the  oonoession  » 
prima  faille  valid  and  existing  and  to  remit  the  final  detenniiiatioD  of 
the  question  to  the  courts  of  Cuba,  where  the  questfons  invi^vedwen 
to  be  determined  without  reference  tc  the  recognition  by  the  Secre- 
tary. This  course  enabled  the  concessionnaires  to  attempt  the  ezer- 
cise  of  the  alleged  rights  and  permitted  any  person,  corporation,  or 
municipality  asserting  conflicting  rights  or  suffering  damage  to  go 
into  court  and  (contest  the  rights  asserted  under  the  oonoession*  l%e 
inception  of  the  proceedings  for  the  grant  of  that  concession  ante- 
dated the  war  (August  31,  1896)  and  were  completed  September  18, 
1897,  and  certified  to  the  Governor-General  of  the  island  October  1, 
1S97,  for  his  approval,  which  was  given  on  September  28,  1898,  and 
concessionnaires  had  commenced  the  work  and  were  in  possession  when 
the  Unit(*d  States  assumed  (control  of  the  aflFairs  in  that  locality.  The 
action  of  the  Secretary  of  War  in  that  instance  does  not  furnish  a  prec- 
edent for  the  one  under  coiisidenition,  if  an  order  of  a  military  gov- 
ernment, made  with  reference  to  one  matter  and  one  emergency  or 
condition  of  facts,  could  ]>e  siiid  to  establish  a  ^^ precedent"  as  that 
term  is  used  in  legal  proceedings. 

The  seventh  and  eighth  (juestions  are  self-explanatory,  and  the  order 
of  Govcrnor-Geneml  Castelhinos,  referred  to  therein,  is  hereinbefore 
set  forth. 

The  ninth  question  is  the  administrative  question  already  referred 
to,  and  is  inchidcd  in  the  list  for  the  convenience  of  the  Secretary  of 
War  in  the  event  that  he  considers  the  question  one  on  which  he  is 
not  already  sufficiently  advised. 

The  tenth  question  contains  three  subdivisions.  The  first  subdivi- 
sion pre^sents  the  inquiry,  W^ould  an  exemption  from  payment  of 
import  duties,  gnintc^d  by  the  Spanish  Government,  aflford  immunity 
from  the  import  duties  levied  by  the  government  now  existing  in  Cuba! 
To  the  writer  it  appears  that  this  interrogatory  must  be  answered  in 
the  negative,  for  reasons  that  are  manifest.  Such  contract  for  immn- 
nity  would  be  a  special  regulation  of  the  relations  between  the 
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sovrrci|rii  iittfl  thi^  roncossionnain^*  Siirh  rctruktitjn  wniild  !je  of  no 
higher  rhtinirtrr  tJuirj  laws  duly  eimdrd  for  the  re^tiltitii»ii  of  the  rela- 
tion of  the  inhuhitaiits  with  the  sovereign,  or  of  treaties  rewjK'etiag 
tmde  witli  tlie  island. 

In  his  opinion  delivered  to  the  Seeretary  of  War,  July  li^  ih**lf,  on 
the  **  Diidy  eontniet/'  the  Attorney-Cienenil  mys: 

By  well-H.'tt!e<i  jrtiblir  law»  u\Mm  ix^mhrn  of  territory  hy  one  imtir*n  to  miother, 
eittii^r  ffiUowiii>f  a  I'onqiU'j^t  or  « ill kt wise,  tlH«^e  inU^rtiul  hiH8Hti»l  rt^iilatrouH  wliith 
are  d«<i|fmit*»<l  as  inutiirijual  tiiatiiuie  in  iorw  ari*l  o}x*rattoii  for  the  pjverniiient  and 
retniliit(i»n  <if  tli«*  affairn  of  ttie  i>fople  of  mUi  territory  until  the  tww  mwrvii^x^iy 
uu\Ht^vii  tliffi^riuit  {awt*  or  rt'trnlaliMnj^.  Those  lavvH  whit-h  an*  iwilitii-al  in  tlieir  nattire 
and  iN*rl4iin  U*  thi-  prerojrative  of  tht*  formiT  Hoven»i;fiily  iriniuMliatt^Iy  in^sum  upiin  the 
transfer  f*f  soverH^nfy. 

The  provision  of  the  eoneession  now  tinder  eonsiderat ion  ap|>ears  to 
be  simply  an  aglT'etuent  on  the  part  of  the  sovereign  thnt  he  will,  an 
the  <XTasion  presents  itself,  exereise  his  prrrogatn  p  und  c\\enipt  the 
material  and  rolling  8t4xrk  of  m.id  milway  from  the  eii.stoinH  duties 
whieh  hi^  u.sually  inijMiscH.  (See  art.  2L  Contnvssinn  for  extension.) 
This  authority  is  no  longer  exercised  in  (Hiha  hy  the  ( -rown  of  Spaitu 

This  [igreement  f»etwiH*n  tiic  (iovermnent  of  Spain  uial  thesi*  con- 
eeasionnaire.s  would  |H'oljaldy  not  ^h*  ecnisidered  as  l>ehigof  more  bind- 
ing force  than  a  rtinunenial  treaty  between  Sp{iin  and  another  suver- 
©ignty.  The  attention  of  the  Secretiiry  of  War  is  directed  to  the 
following  tpiot^itions: 

Hall  on  International  Law  (4th  ed.,  08)  sayn: 

Thu^  tr<^ti*»j<  of  alliunre,  of  iniamuty.or  of  nfnim*rvr  me  not  )>indini;  njK»n  a  new 
Htatt' fonncd  by  si'jiiaratjnn.     »     »     * 

llaileck  t»n   International  Ijhw  (Hd  eil.  vcd.  1,  chap.  S,  see,  35)  says: 

But  tlit^  ohhtrationa  of  tivatk^,  t^Vfri  when*  hour^  nf  tht4r  Kti|»nlatitinH  inn*,  m  Ihtnr 

t4?rm8,  |>t*rjK^tiial,  expire  in  tmsc*  thither  of  i\w  4tuitmctin^  iiarti****  Uw<«^  it«  exiwtenct; 

n»  Ml  iiidf  jM^ndeiit  state,  or  in  vs»e  it.s  internal  i-ouHtitution  it*  s«>  ehajiKe*!  a»  to  n^nder 

tlie  treaty  inapeiiealile  to  tfie  new  e^iriditiori  of  rhiup^, 

Tlie  seciKul  subdivision  of  question  K*  presents  un  hiterrogatorv  an 
to  the  eontinuanee  in  force,  after  the  relinquishment  of  .sovereignty  in 
Cul)a  by  Spain,  of  thi^  provision  in  tht*  Dolz  concessicm,  that  in  the  con- 
struction  und  ujMM'atiun  of  the  proi>oscd  extou>i(>n  the  conqmny  ''shall 
use  gratuitously  lands  txdtniging  to  the  state  or  towns/' 

Attenti*>n  is  directed  to  the  fuc^t  that  this  privih^ge  is  now  sought  to 
\hi  exercised  as  to  lands  which  were  nnt  occupied  by  the  cmnpuny  at 
the  time  Spanish  sovereignty  was  withdrawn  from  t'uJia,  and  as  to 
lands  the  title  to  which  either  remains  in  tlie  tc^wns  tn-  passed  t*i  the 
United  States  in  trust  for  tlu'  irdtabitards  of  the  islund. 

The  contention  of  the  cotiqxmy  is.  that  siiid  jn-ovision  constitutes  a 
floating  grant  or  rovingiunnmission,  und  tliat  tln^  Fniled  Stah^s  rcci^ivcd 
the  i>uidit^  lands  in  Culm  charged  with  a  lien  in  favor  **f  the  ettst^uient 
DOW  asserted. 
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the  inliul>itHUts  of  Ciiha,  the  question  \s.  Did  snvh  lirn  nttai' 
to  wl«?ctiun  and  mviipHtioii  by  the  company  i!  As  to  »urh  projM'ny  h> 
miiy  \m  owned  by  the  tnwns  of  Cidm,  the  <inrstitm  is.  Are  **4iid  town* 
now  required  to  surrender  the  use  of  their  proj^erty  in  o^iodienee  la 
the  royal  orders  of  the  Crown  of  S[>iyn  't 

If  this  eoneession  puriwil^Hl  to  eon\  ey  the  tltU:  U'>  public  propetWJ 
it  woidd   seem    thut   the    Attorney -Genenit    had   already   sutHeietitl. 
advised  this  Department  as  to  the  answers  to  these  iiiterrogtitorie; 

The  Attorney-Cienei-al,  in  his  opinion  as  to  theapplieation  of  I{a 
Viildez  for  riy^ht  tu  use  water  ]»ower  of  the  river  IMata.,  in  Porto 
delivered  to  the  Secretary  of  War,  July  27,  1891^,  says: 

It  is  wt'tl-f*4*tt]iHl  law,  and  only  nee*lH  to  lie  stated  to  Ix^  undorptoo<l»  that  whSl 
pulflir  pn>perty  in  t-edixl  Uv  one  nut  ion  to  another  its  ctrnpoi^ition  and  t-ontrol  jitp 
tbereuft*T  re>^nhite*l  initl  piveniKl  jiot  hy  the  laws  of  th^-  t-iMhnj^  nation  bat  hy  tht* 
la\V!<  of  thi^  new  om  tier.  If,  themfore,  any  Huljstantial  act  reruainM  tf»  Yk'  done, 
ing  in  the  ^race^  favor^  or  diHen^ion  of  the  Goveriiinfnt,  to  st?<:Hre  to  an  appli 
alleged  L'on<'e8f*ionary  a  franehifto  or  rijjht  in  juihlir  property  thne  t^tMhn I  tiyoiie 
Ui  another,  sneli  aihlitioiiaf  action  mURt  l*e  obtaint^ii  in  a«*rordant:e  with  the  laws  of 
the  |in»senl  and  not  of  the  fornier  owner.  If  at  the  time  the  treaty  of  Fariii  took 
effert  the  apjilieant  hail  a  i^inpleted  and  vested  ri^rht  Ut  the  one  of  the  waten?  of  the 
river  Phitaj  that  ri^ht  will  lie  re.s|»eittHl  hy  tlie  United  State«*  If,  howev^er,  his 
ri>;ht  had  not  Ixn^n  eoniph^te^l  hy  the  uetion  or  a'^^ent  of  the  (I'rown  authorities  of 
S(miii,  then  his  ri^lit  in  utA  vested,  hnt  inrhoate,  and  nni  not  Iw?  tnade  vested  by  the 
conjpktion  of  tlu^se  reqiiii^itef^  preseribed  hy  Sj>anit*li  law. 

«  «  4t  «  «  *  « 

Those  lawM  of  the  fonner  govermnent  which  have  for  theirobji3«Ha  certain  govern- 
mental pnhlie  jKiliey,  of  whieh  rharacter  are  lawa  for  the  Uisp  i^ition  nf  the  public 
domain  and  the  granting  of  rina^i  pnblie  franehises>,  rijtrhts*,  and  priviie^^'es  to  priv^ate 
indivitliials  or  coq>orat!onB»  ee4iw*ii  to  have  any  fort!e  or  effect  after  the  sovereignty 
o  f  t  h e  f  o r  J 1 1  er  ^f  i  v  e m  1 1 lef  1 1  i  ^a^ei  L     ( 1 1  a reou  rt  t\  <  i  aj  1 1  i  a  rd ,  12  W 1 1  ea  t . ,  523 . ) 

If  in  the  jfrantinjs' of  a  ri>?hl  or  privilei^'^  the  t*overei^n  has  retahie^.i  an  iota  of 
anthority  vvhieli  may  affeet  it><  nntmioineI**<l  exerrisertud  enjiiynientj  tlie  rij^ht  ij4  not 
of  tlie  natnre  of  an  als>»ohite  one»  hot  w  holly  of  an  inehoatt*  and  itnjH^rfeet  quality. 
As  tn  inidiMiite,  iiiii»erfe<"t,  incomplete,  and  i^initable  ri^ht8,  the  *^neiMH*ding  sovereign 
m  the  aJwsohite  dictator.  Tliey  can  not  l>e  exercised  ajjainpt  hie  povereisfnty,  but  only 
by  hie  grace,  and  hie  atiirmative  exereise  is  necessary  to  the  validity  of  the  con* 
ceeflion. 

By  parity  of  reasoning  it  would  necm  that,  if  at  the  time  the  title 
pHs^sed  from  one  sovereignty  to  the  other,  anything  remained  to  be 
done  by  the  eoneessiontiaii*e  whieh  iiffected  the  iintramineled  exercise 
and  enjoyment  of  the  riglit,  then  nueh  right  is  not  of  the  taittire  of  an 
ahsolute  one,  and  can  not  be  exercised  against  the  new  sovercig^nty 
excepting  by  its  grace  extended  by  an  affirmative  act. 

The  honorable  Attorney-Genei'aU  in  his  opinion  as  to  the  applicatl 
of  Frederick  W,  Weeks  to  construct  wharf,  ete.,  at  Ponce,  P, 
delivered  to  the  Secretary  of  War,  .Tu!}^  2t>,  189i»,  says: 

If  constructed,  the  pier  or  wharf  will  \m  npon  the  pnblie  domain  of  the  Ui 
States.     1  understand  that,  under  Spanish  law,  lands  under  tide  water  to  high  v 
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umrk  in  port*  jinM  harlH»rs  id  the  Snunij^li  WVat  Indii'H  iHlimtrn!  tti  t!i«  t'nnsn.  As 
Cmwn  |H'i>}MTty,  they  wi*ri'  by  tin*  treaty  nf  I't'^tsifiri  tmnj'ferrt'*!  by  Snain  to  the 
I'liititl  Stat^'t^  *►(  Amerit'ii,  luni  arf  now  a  (wrtinii  of  the  i»uhlie  <i<wuiii*ot  tb:it  imlit»ri, 
1  do  not  know  of  any  ri^fht  or  jMjwer  whii-h  the  iSerreUiry  of  War  or  thu  I'retiiiient 
lias  to  alienate  m  j>erin'tuity  any  of  the  piihlic  «hitiiain  of  the  Unitjed  Sta ten,  except 
in  aceorrlani'e  with  artri  of  Con^^rpHH  July  iia88t'U  wilii  n*fereiit*i'^  thrrvt^i.  Thrn>  i»  no 
Kvisihithm  liy  €bni:re;sH  iiiado  for  or  pirofx^rly  iipuliralde  to  the  [>nblie  domain  in 
Porto  Riro.  The  p^werto  ilir^poHe  iH^*riiianeiitly  of  the  |^ullbeUuld^|  and  |nd»Ui'  i*ro|KTty 
ill  Porto  Riro  rests  in  roiigre?*s.  and,  in  theal>f<enreof  u  jitatnte  eMiiferrinjiMiieh  |>c>wer, 
can  not  t>e  exertnsed  by  the  exeimtive  department  of  the  (ioveniment. 

It  St 'ems  tdeur  thut  the  ifeiieml  vn]v  lumanncvxl  hy  the  AHarney- 
(lenenil  is  thai  whi^n  thi*  Crnwn  of  S|xii»i  n'usod  to  ho  t\w  owium*  of 
8aid  propcrtv  it  eeased  to  po.sses.^  the  rit^ht  to  jiliefnite  .said  property. 
The  rotiveyunce  of  siieh  pi*opi*rty  us  Imd  heeri  t^fMiipletely  iiliennted 
prioi"  to  the  eessioii  is  to  }>e  ivs|K>eted,  hut  tliiit  tmeurnph^ted  cotivey- 
anee.H  were  iiiilliHed  hy  the  tratinfcr  of  title  to  thi^  Ignited  Stjite.s; 
that  the  rio-hls  of  iiidiv  idiiuls,  ereuted  hy  uneornph't4*d  proeeedin*^^ 
are  itiehmtto,  iitnl  ur*'  dependent  u|khi  tlic  nets  of  ^Ttite  of  tlie  suereed- 
ingHovereign;  thut  neither  the  Exeeutive  nor  the  Seeretary  of  War  is 
authorized  to  [lerforni  tlu^  iieeet*t>ury  acts  of  *ifraee  until  .Hpeeially 
autliorizod  so  in  do  hy  Coni^ress. 

It  iH  true  that  the  title  to  Crown  pn>p*'rty  in  Ciiha  passed  to  the 
United  Stiites  tit  trust  for  the  people  of  Cuba,  hut  it  does  not  sei^ui 
probable  that  the  existeia  e  of  the  trust  increases  the  power  of  the 
Fjxeeutive  and  the  Seerettiry  of  War  in  th**  matter  of  alienating  miid 
|)i'optvrty.  On  the  cMntniry,  it  wouhl  appinir  that  the  existence  of  the 
trust  woidd  inipos*^  additional  limitutions.  (iSee  opinion  of  the 
Attorney-General  delivered  to  the  President  Septenilwr  Jt,  18iM*,  as  to 
power  of  local  atithorities  r^f  the  Hawaiian  Islands  tu  dispose  of  por- 
tiotiH  of  the  puhlie  domain,) 

Usually  the  mihvayeoneesijiuns  granted  hy  the  S[KinLsh  Govern nient 
which  confer  authority  to  oeeupy  public  lands  or  to  exei*eise  the  right 
of  eminent  domain  contain  ptovisions  whit  h  i*equiivther(inei*ssionnaire, 
before  exercising  such  authority,  to  submit  to  the  Crown  authorities 
plans  showing  the  right  of  way,  the  kind,  »piality.  and  extent  (jf  the 
lands  to  Ih^  oecupied,  together  with  the  names  of  the  owners^  and  s|>cvi- 
iic^tioni*  showing  the  di^tJiils  (jf  construction,  Tliese  plarjs  and  speei- 
tietitions  must  be  ap[)rovod  by  theaiithotnties  befon'  thr  roncessiomiaire 
can  exercise  authority  utnler  tlu'  rtmces'^ion  in  regard  tlieri4o.  In 
thiH  way  the  government  seeun*d  protection  from  the  injprovident  us*3 
of  the  autfnirity  gi^anted.  In  the  original  eoneessioti  for  this  railway, 
and  tuider  vvhieh  the  road  as  now  existing  wits  constructed,  tbr'  follow- 
ing app*aii4: 

Aht.  7.  Willi  due  rtnttripBtion  before  eominenHnjf  the  ennf^tmetion  of  eaeh  »*ee- 
tion  of  till'  road,  iIr*  <onie.^sifjiinaiiH»^<  nhali  pri*?»ent  to  the  iMiveriitnetit  the  ]ilans 
on  aseaJe  ai  l-r»0(X)  of  the  definitive  eourse  of  the  tine.     In  liieH*  ]jlan8  »liall  t>e 
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denoted  the  pooitioiw  and  outline  of  the  stations  and  fddings,  the  plaoM  for  kadiiii 
and  unloading,  and  the  kind,  quality,  and  extent  of  the  lands  which  may  be  occu- 
pied, with  the  description  of  the  owners  or  proprietors  thereoL  There  shall  aooom- 
pony  this  plan  a  longitudinal  section  through  the  center  of  the  xailway,  the  tiaiiavcne 
sections,  and  state  of  the  gradients,  and  tliat  of  the  carves,  their  radius  and  ampli- 
tude, the  deficription,  plauH,  and  estimates  of  the  works,  and  a  Hwrfgw  of  the  ^yatein 
of  roads  which  it  is  profxised  to  adopt. 

Arp.  8.  These  documents  1)eing  approved  by  the  superior  dvil  governor,  the  oon- 
cessionnaires  shall,  at  their  own  cx)st,  make  two  copies,  which  ahaU  be  kgitliied 
by  the  board  of  public  works,  one  of  which  shall  be  delivered  to  them  and  the  other 
to  the  office  of  technical  inspection.  They  shall,  I)e8ide8,  make  a  copy  of  the  plan  in 
the  part  comprising  the  zones  of  military  defense  in  order  to  deliver  the  same  to  the 
office  of  the  commandant  of  engineers  of  this  garrison,  so  that  it  may  exercise  the 
supervision  which  appertains  to  it 

Akt.  9.  The  concessionnaires  shall  not  make  any  modification  in  the  route 
approved  without  the  previous  authority  of  the  Saperior  civil  governor. 

(See  arts.  7,  8,  0,  p.  2,  trans,  of  original  concession.) 

There  are  also  many  other  provisions  in  said  concession  calcubtod 
to  protect  the  interests  of  the  Government  in  this  regard.  Under 
these  provisions  it  is  nrinifest  that  until  the  required  approval  was 
secured  the  authorization  was  not  i^ouiplete  and  the  right  was  not  an 
absolute  one,  for  the  sovereign  still  retained  authority  which  might 
affect  its  exercise,  and  under  the  rule  declared  by  the  Attorney-General 
in  the  Valdez  opinion  such  ini|)ei*fect  rights  are  not  enforceable  untQ 
vitalized  by  the  new  sovereignty. 

An  examination  of  the  conri'ssion  for  the  extension,  purporting  to 
have  been  irssued  hy  Secretary  Dolz  on  November  24,  18118,  will  dis- 
clo.se  Jill  jilvsenoe  of  s])orial  provisions  of  the  chanicter  above  referred 
to.  Und()ul)tedly  the  i)res(Mit  jifovornment  of  Cuba  would  have  the 
right  to  regulate  and  tontrol  the  exorcise  of  rights  under  this  conces- 
sion by  reason  of  thocharactorof  the  enterprise,  the  interests  involved, 
and  the  far-reaching  i>owers  of  a  govcrninont  having  its  inception  in 
military  occupation.  This  right  of  control  will  also  arise  from  the 
gen(>nil  provisions  of  articles  14.  20,  and  24.  If  this  view  is  correct, 
it  would  seem  as  though  the  rule  ap])lied  in  th':»  Valdez  case  is  appli- 
cable herein,  unless  a  distinction  is  made  ])etween  a  right  to  the  title 
and  a  right  to  the  use  and  oc*cui)ation.  In  this  connection  attention  is 
diiected  to  the  fact  that  tlie  railway  company'  was  not  \i\  jmsse^iofi  of 
the  "lands  belonging  to  the  state  or  towns  which  may  be  necessary 
for  the  construction  and  working  of  the  extension  line"  at  the  time 
Spanish  sovereignty  was  relin(iuish(Hl;  and  tlu^  treaty  of  p)eace  restricts 
the  operation  of  its  provisions  regarding  the  im[mirment  of  property 
rights  by  reason  of  the  relinquishment  of  sovereignt}'  to  *^  property  or 
rights  which  by  law  ])elong  to  the  peaceful  jffhssiusmm  of  property  of 
all  kinds."     (See  art.  8,  treaty,  Dec.  10,  1898.) 

The  third  subdivision  of  question  10  presents  a  question  as  to  the 
exercise  of  the  right  of  expropriation  or  eminent  domain.     The  rij^ht 
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of  eminent  doniiiin  as  here  used  rue-jins  *'the  power  in  a  state  to  take 
private  proj)erty  for  puhlie  use/'  (<>  How.,  U.  8.,  53H.)  Two  theories 
are  advanced  as  to  the  precise  nature  of  this  power.  One  nuiintains 
it  to  he  a  right  reserved  or  estiite  remaininj^  in  the  sovcM'eij^n  at  the 
time  of  the  orij^inal  grant  of  private  right,  and  its  exercise  is  tlie 
resumption  of  original  proprietorsiiip.  (3  Taigc  Ch.,  73;  34  Conn.,  78; 
113  N.  Y.,  275.) 

If  this  view  is  correirt,  it  would  seem  to  follow  that  when  the  sover- 
eign title  to  all  the  land  in  Cuba  was  transferred  to  the  United  Slates 
in  trust  such  title  was  received  in  the  same  condition  as  was  the  title 
to  land  in  which  the  Crown  of  Spain  held  the  sovereign  and  proprie- 
tiuy  or  private  rights,  and  the  rule  applied  to  public  lands  should  be 
applied  to  the  j)ublic  rights  in  private  lands.  This  rule  ha.s  already 
been  discussed  herein. 

The  other  doctrine  maintains  the  right  to  be  an  attribute  of  sover- 
eignty and  in  no  sense  an  interest  or  estate.  Numerous  arguments 
are  advanced  in  supjx)rt  of  this  conti^htion,  the  princij)al  one  \mng 
that  i)ersonal  property,  in  which  the  state  never  had  any  title,  is  sub- 
ject to  the  right,     (l^ewis,  Em.  Dom.,  sec.  3;  Itjind,  Em.  Dom.,  sec.  3.) 

The  latter  di>ctrine  is  probal)ly  the  Ix^tt^jr  received  in  the  United 
States  and  the  former  in  Spain.     (8  Op.  Atty.  Gen.,  3/53.) 

It  is  not  necessary  to  a  proper  determination  of  the  mattci*s  involved 
in  this  application  to  determine  the  exact  origin  of  the  right  or  source 
of  the  iK>wer,  for  under  both  doctrines  the  exercise  of  the  ix>wer  in 
SjMiin  and  its  dei>endencies  is  a  prerogative  of  the  Crown.  When  the 
privilege  of  exercising  it  is  conferred  upon  a  concessionnaire  it  still 
remains  a  crown  prerogative.  The  concessionnaire  become.s  the  agent 
of  the  crown  for  a  special  ))ur[X)se,  and  his  authority  is  similar  to  that 
exercised  under  a  power  of  attorney.  (4  Thomp.  on  Corp.,  ch.  122.) 
If  by  conveyance  or  otherwise*  the  principal  is  divested  of  the  author- 
ity thus  delegated,  the  agent  is  also.  Strictly  s|K»aking,  it  is  not  siccu- 
rate  to  say  that  the  state  deh^gates  a  right  of  soven*ignty  of  which  it 
can  not  divest  itself;  hence  it  is  more  exact  to  sjw^ak  of  the  stat<^  exer- 
cising this  power  through  an  agent.  When  the  Crown  of  S[)ain  n^lin- 
quished  sovereignty  in  Cul)a,  it  relintiuished  the  prerogative  rights 
relating  thereto  or  derived  therefrom.  (Op.  Atty.  (ion,  on  ''Dady 
contract,",! uly  10,  ISIHI.) 

If  it  shall  be  determined  that  the  company  can  not  now  exercise  the 
right  to  '"use  gratuitously  lands  belonging  to  the  state  or  towns/'  nor 
to  '*compulsorily  expropriate''  lands  belonging  to  private  individuals, 
it  will  not  be  necessary  to  pass  u[K)n  (juestion  11.  If  thecontmry  rule 
prevails,  <|uestion  11  becomes  important,  as  it  is  necessary  to  provide 
a  procedure  by  which  the  rights  may  l)e  exercised,  since  the  SiMinish 
laws  regulating   the  same  were  annulled  by  the  relinqui-shment  of 
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sovereignty.    The  Attorney-General   ha8    advised,  this    D^jpAitknent 

an  follows: 

By  well-Hettled  public  law  ujYon  the  ceaaion  of  territory  by  one  nation  to  another, 
*  *  *  those  laws  which  are  i)olitif'al  in  their  nature  and  pertain  to  the  preitigi- 
tivea  of  the  former  government  immediately  ceawe  upon  the  tnmafer  of  sovereignty. 
Political  and  prerogative  rights  are  not  transferreil  to  the  succeeding  nation.  •  •  • 
The  authority  and  {tower  of  the  Crown  an<l  of  tlie  Crown  offloera  in  such  imUuieei 
did  not  imss  to  the  oiticerH  of  the  Uniteti  States,  liecaose  tlie  royal  prerpgati^m  and 
political  |)owers  f>f  one  government  <1o  not  juifls  in  unchanged  form  to  the  new  aover^ 
eign,  but  terminate  ui»on  the  extniution  of  a  treaty  of  oession,  or  are  supplanted  by 
such  laws  and  rules  as  the  tn*aty  or  the  legislature  of  the  new  sovereign  may  pro- 
vide.    (Op.  Atty.  Gen.  on  "Dady  contract,'*  July  10,  1899.) 

Hegiirding  the  authority  of  the  government  existing  in  Cuba  to 
pre8c'ril>e  a  procedure  whereby  the  municipalities  of  the  island  may 
exercitia  ri^^hts  and  municipal  ofiicei*8  discharge  their  functions,  the 
Attorney-Geneml  .says: 

Culia,  however,  is  now  under  the  teniftorary  <loniinion  of  the  United  Statee,  which 
is  exeri'isin^  there,  under  the  law  of  l)elli)^^rent  right,  all  the  powers  of  mnnicipal 
government.  In  the  ex'enrise  of  these  ]>owers  the  proper  authorities  of  the  United 
States  may  change  or  mo<lify  either  the  form  or  the  (^onstitnents  of  the  municipal 
establishments;  may,  in  place  of  the  system  and  regulations  that  formerly  prevailed, 
sulistitute  new  and  different  ones.  Upon  this  line  the  same  authorities^  eserdainii 
sovereignty  over  the  island,  have  the  power  to  provide  the  methods,  terms,  and  con- 
ditions under  which  municii>al  improvements,  which  relate  entirely  to  property 
U'loiij^ing  to  the  iminiciimlity  or  held  hy  it  for  ])u))lic  uw,  may  1k>  c^irried  on.  Tht 
ol<l  j)rovisi«)ns  of  tlic  Spanisli  law  may  he  adopti'd,  so  far  as  ap)»lii!able,  or  tliey  may 
W?  entirely  dis]K'nsed  with,  and  a  Ui'w  system  st't  up  in  their  plai*e.  Tlie  iiiunici]ial 
autlioritics  of  Habana,  in  the  matter  «>ft'ngiurin^  in  thecimstnictionof  pnhlie  works, 
may  Ik' ]>ennitte4l  to  prorerd  under  sucli  law  as  is  now  applicable,  if  that  lie  aile- 
(juate,  or  tliey  may,  at  the  will  of  tlie  niihtary  connnander,  l>e  reusstraintnl  frimi 
engaging  in  any  sucli  works,  «»r  from  ixTuiitting  any  surh  works  t<»  lx»  mrried  on, 
althougli  inchoate  or  even  complettMl  contnicts  tlieri'for  have  previously  l»eeii 
entereil  into. 

In  the  event  it  is  (leteriniiied  that  this  roiiipany^  may  now  exercise 
the  rights  claimed,  it  will  be  necessjuy  to  dett^rmine  to  what  cxteni 
such  exercise  may  be  controlled. 

Question  12  presents  in  ortn  ml  form  the  sanuMjuestion  in  rcgnrd  to 
the  exercise  of  the  rijjfbt  of  eminent  domain  as  is  pre.sent«d  as  a 
six^eial  instance  in  (juestion  li).  Hotii  forms  are  included  for  the  con- 
venience of  the  Secretary  of  War  in  determininjr  the  form  of  iiit^MTog- 
atory,  should  he  desire  to  i)resent  the  matter  to  the  Attorney -Gonenil. 

In  this  connection,  the  attention  of  the  Secretary  of  War  i.s  directiKl 
to  the  theory  that  tht»  right  to  appro[)riat(»  private  property  for  the 
use  of  the  public  without  the  consent  of  tin*  owner  is  a  right  which 
belongs  to  the  puhltr^  or  to  society  in  its  associated  or  fedemt^id  c^ipoc- 
ity;  and  is  deprived  from  tin*,  ndation  which  such  association  su.stuiiis  to 
the  individual  members  thereof;  the  exercise  of  which  right  is  justi- 
fied by  the  established  principle  that  the  necessities  of  society  overcome 
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tho  private  ri<,^lits  of  individuals.  Under  this  doctrine  the  authority 
of  th(^  <^()V(»rninont  is  that  of  regulating  the  exereise  of  an  existing 
right  whirh  society  i)ossesses  under  all  governments,  or  in  the  absence 
of  any  governinentHl  entity  or  goveriunental  regulation  of  such  right. 
Under  this  doctrine  the  public,  or  society,  in  Cuba  would  have  the 
sanu*  right  to  appropriate*  property  for  the  construction  of  a  milroad 
(th(»  necessity  for  such  road  being  actually  existing)  as  it  would  have 
to  enter  uiK)n  private  property  to  arrest  the  spread  of  a  conflagration, 
a  flo<Kl,  or  oth<M-  innninent  peril. 

Question  1*5  seeks  to  ])resent  the  matter  of  what  presumptions  arise 
from  the  actions  of  Si)anish  officials  in  granting  concessions  in  Cuba. 

This  ([uestion  was  examined  and  discussed  in  the  report  on  the  con- 
cession to  canalize*  the  Matadero  River,  etc\,  above  referred  to.  The 
authorities  referred  to  in  said  report  have  been  inserted  as  a  note  to 
th(*  statiMuiMit  of  the  (puvstion  formulated  herein.  * 

Till*  (juc^stion  is  mis(*d  herein  in  a  report  on  this  appli(*ation  made 
by  the  secn^tary  of  agriculture,  industries,  commerce,  juid  public 
works  under  the  administration  of  <*ivil  affaii*s  in  Cuba  of  Major- 
(i(Mit*ral  Brooke.     From  said  report  the  following  is  quoted: 

First.  Tlic  colonial  Spanish  };«»vfrinnent  of  Gul)a  p:rant(*<l  this  concession  after 
Spain  rclinqiiislu'tl  its  sowrrijrnty  over  the  island.  The  jrjranting  t(X)k  place  pn»oisely 
when  all  tlic  special  faculties  inv<'ste<l  in  the  ^overnor-jreneral  l»y  the  royal  onlerHof 
May  5  an<l  June  2C\  ISil'i,  to  save  at  any  cr)st  the  |)olitical  intert*stn  of  the  inetroiK»le, 
ha«l  alreatly  <UsapiK'are<l,  toj^ether  with  said  sovereignty. 

Second.  The  Spanish  law  (tlie  f^iw  of  b^timates  for  1K80-81),  ac<'onlin>r  to  wliich 
th<»  concession  oii^ht  to  have  Ikhmi  ^ninttMl,  wa*i  violate<l  in  the  inifKirtant  n»s|»e<'t  of 
tile  pnhlic  auction. 

Thinl.  The  same  colonial  jrovernrnent  wliich  made  the  concession  on  Novenil)er 
24,  1W>S,  «li<l  dictate  the  sus|H'nsion  thereof  twenty  days  after,  on  the  wune  date, 
(DiM'cndMT  14.  1H*»H)  <m  which  all  kinds  of  pr<M'<»tMlinp<  were  Htoi)i)e<l,  witli  tlie  view 
to  turnin«r  over  to  the  Tniteil  States  the  achninistration  of  the  island. 

The  (jucstion  is  therefore  very  eiu*y  to  rttf»olve.  I^ejrally  the  concession  must  Ihj 
rejected,  hut  on  tlu'  ^n»und  of  equity  to  the  comi)any  and  of  the  <'(mvenience  for 
the  island,  it  c(miM  he  acc(»pte<l,  if  le^ilizisl  hy  means  of  pul)lic  au<rtion,  ac<'ordini;  to 
the  hiw  mentionetl  al><)ve. 

(See  sec()nd  indors<'ment,  Dim*.  2.) 

In  regard  to  this  report  and  the  concessifm  and  application  now 
under  consideration,  Major-Cienenil  Brooke,  as  military  governor  of 
the  island,  says: 

The  ri^ht  of  tlie  Spanisii  pjvernor-jreneral  of  (^uha  to  arrant  this  concession  at  the 
date  he  ilid  is  not  only  «|Uesti<)nahle,  In^'unse  he  was  acting  under  authority  of 
"sp<'cial  powers,"  conferre<l  upon  him  on  a<*count  of  " t he ex<'eptionaI  circumstance's" 
existiu'j  in  the  islan<l,  which  wen>un<louht(Mlly  the  trouhlesarisin};  from  the  reU'llion 
of  the  Cuhan  people  whi<h  resulte<l  in  tht»  loss  of  sovereijjnty  over  the  island  l>y 
Spain,  whi<-h  powers  \w  was  not  authorized  to  use  after  the  protcH'oI  was  si;;ned,  siiid 
condition  not  then  existinj^,  hut  also  IxH-ause  even  if  he  <lid  exercise  tfiem  it  wjw 
not  (■  iMc«Mle«l  that  ho  liad  tln»  riirld  to  jrnmt  concessions  (an<l  that,  !<m>,  o^U^ide  the 
term-  oi"  the  law)  which  wouUl  extend  lu  anotlier  sovereignty,  or  that  he  c«»nld  l)ind 
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the  micreeclin^  ^vominent  to  its  conditions.  Sw  vas  the 
coni{>k*te<l  by  the  final  approval  of  the  proper  Spanish  authority  in  Ifadrid;  and  H  ii 
alflo  inchi<lo(l  aiiionj^  xUnae  8*jsixmde<l  hy  the  decree  of  the  captain-geneiml  of  Deoem- 
ber  14,  1898,  alM>vt»  ref€»rrcHl  to. 

It  18  poiwiblo,  however,  that,  assuiqsested  by  the  secretary  of  agriciiltim^  oommene, 
induHtriefl,  and  public  works,  if  the  terms  of  th<e  concession  are  fiiTomUefor  the  gov- 
ernment, and  the  work  in  one  which  should  be  proceeded  with  in  the  intcieats  of  the 
people  of  the  inland,  it  may  be  considered,  not  as  void,  bat  *'  voidmUe"  <il  the  ofHim 
of  the  fforerfimetU,  an<l  so  far  an  actual  concession  as  to  be  made  legal  by  the  ratifloik 
tion  of  tho  pro|H^r  authority  of  the  succeeding  soverdgnty. 

(See  letter  AujruHt  22,  l-8«0.) 

The  atti^ntion  of  tho  S<H*retary  is  respectfully  directed  to  the  written 
ar^ment  and  hr'u^f  of  authoritien,  filed  herein  by  the  applicnntB,  in 
support  of  said  application. 

If  tho  Socrrctary  desires  to  refer  this  application  to  the  Attorney- 
GenemI  and  will  indicate  the  questions  to  Ije presented,  I  will  be  pleased 
to  prepare  dnift  of  letter  of  transmittal  and  inquiry. 


Tho  Si»cretary  of  War  requested  the  opinion  of  the  Attomey-Genenl 
on  the  ((uestions  set  forth  and  discussed  in  the  foregoing*  report 
Prior  to  the  nn'eipt  of  the  Attorney-GenorarH  response,  the  railway 
coniiNiny  withdrew  its  applimtion. 


IN  RE  CLAIM  MADE  BT  THE  OOVERNMENT  OF  SPAIV,  THAT 
PARAGRAPH  14,  OF  GENERAL  ORDERS,  NO.  19,  ISSXTES  BT  THE 
MILITARY  GOVERNOR  OF  PORTO  RICO,  IS  IN  YIOLATIOH  OF 
ARTICLE  XII  OF  THE  TREATY  OF  PEACE  BETWEES  THE 
UNITED  STATES  AND  SPAIN. 

(Suliinittnl  July  Jl.  \sw.    Ciis*'  N«».  77:?.  lHvisioii  <»f  Insular  AfTaiiK,  War  Department.] 

Sik:  TIh^  jitlontion  of  this  Dcpiirtnu'nt  is  direeti^d  to  this  matter  as 
follows:  The  l)(»jvartin(Mit of  State  receiv<Hl  si  note  from  the  French 
cmlKissy  at  this  Ciii)it4il,  inclosinjif  a  nKMuoranduni  having  reference  to 
sjiid  order  issued  hy  Major-(ion(»ral  Hrooko.  The  Department  of 
State  suhniitted  the  matter  to  the  Attorney-(ienei*al.  A  reply  was 
received  hy  the  l)(»[)artnHMit  of  State  from  th(*  Attorney -General,  stat- 
ing that  as  Porto  Kieo  is  at  present  under  the  control  of  the  military 
authorities,  ho  would  resi)ect fully  suj;f«jfest  that  the  matter  l>e  submitted 
to  the  War  HepartuKMit.  Thereu[)on,  the  Detmrtment  of  State,  by 
letter  dated  May  KK  1SI»J),  transmits  to  this  Department  copies  of  the 
note  fiom  the  Fn»nch  (Mnbassy  and  the  memomndum  of  the  Spanish 
Government,  therein  cont^iined. 

The  purpose  of  said  (i(Mi<»ral  Orders,  No.  19,  a^iinst  one  section  of 
which  said  nuMnonindum  is  direct4»d,  is  to  detine  the  duties  and  juris- 
diction of  the  supreme  court  of  justice  for  the  island  of  Porto  Rico. 
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These  tlutios  nnd  juriHtlietioo  us  si't  forth  in  ]i:imtrniph  1  of  HJiid  ordrr, 
are  jis  follows: 

1,  Thi*  full  lic'»<'h  **i  tiitvsijpronio  <'c»nr1  nf  jiiHtife,  consisting  of  m*vvn  tna^iptratea, 
itii-Imiinji  tlio  prrj^idfrit,  hIiuH  hiuir  all  rlie  !ip|>ealH  jiftiUinjiy  ♦l*Mn«ion,  m*  well  lU*  iKfje© 
that  may  hfn'ulter  he  eHljihlii^lu^l  uinl  are  jiiiltiuri?,e<l  l»y  the  UiWH  of  tivil  nnA  rrimi* 
nal  j*r*K'ecinre,  uhirh,  under  the  Sjmtji?*ti  rt'^inie,  devolvetl  iijKjn  tlie  suprtnne  ronrt 
of  Minirivl,  whiM=H'  jnristin'tion  repii-din^r  this  island  eeoiseil  by  virtue  of  ttie  peiwe 
prolorol. 

Attontian  U  directed  t*>  the  fart  thfit  this  order  wrinkMued  DeretiitMn* 
*J,  iS*IS,  tMirht  dtiys  prior  to  tht^  roiiijjleiion  f»f  the  ue^^otiiiti*»ii  of  tho 
hvatv  of  pejire  at  Pari.>,  Oeet^iiiln^r  UK  tSifS.  rjMjii  the  tn^al  v  of  jiearn 
lM*iii|r  sit^ned,  ratifir'd,  and  proi-lfiiiiied,  jso  niiieh  of  said  order  ns  was 
eontnii'v  to  or  in  virdutioti  ttiereof  f»eeanie  null  of  fon'e  imH  void  <»f 
efr*'i't. 

The  pMrtienlar  |mratfniph  to  wliieh  attention  is  directed  rends  oh 
follows: 

IV.  Theap|*ealH  fnnvankHt  to  jmd  Htill  iHinlin^  der ii^ion  at  the  aforej^aid  t^iipreme 
rourt  ftf  Madrid  Khiill  In*  Hainied  thron^li  «hplonmtir  i-liannelH,  witliont  di'triiiiLMd  to 
the  »etion  taken  for  that  ohjwt  hy  the  part ie><  eon eerrieii;  and  npon  their  return  fthall 
U*  tmnHferreii  to  t  tie  Itmrin^f  of  the  Mnpreriie  njurt  of  ju>^tiei\ 

It  will  Im*  noti(*ed  that  the  lantnfiui^^^i^  used  in  said  parajfraph  d(K\s 
not  eorifer  a  present  jnrisdietion  upon  the  eourt  of  eases  forwaivh^d 
froni  said  island  and  iiendinif  decision  on  appeal  at  the  supi^iue  court 
of  Madrid.  Tlie  lanifiiat^e  is  deelaratotT  of  an  intr^ntion  to  appl\% 
tliroucfli  diplonnitic  cdninnels,  fc^r  a  retnni  of  (uises  ftu'wurdcd  on 
upprul  fid  Hi  saiil  island  to  thi'  supreme  court  of  Madrid.  If  tlie 
applicatiotis  were  successful  a nrl  tlie  t*ases  were  iH*turiied,  then,  and  in 
that  event,  thi*  jurisdiction  of  tin*  su|>renie  court  tif  justice  for  the 
island  of  l*orto  Itiro  would  attach,  and  the  appeal  winild  thereafter  he 
heard,  without  pn^jndiee  to  the  ri^'lits  of  the  parties  concerned. 

What  disposition  should  he*  made  tjf  judir^al  proc^eedintfs  p^idinfif  in 
the  territorii*s  relin<|uishtHl  and  (M'ded  by  Sjiain  in  the  treaty  of  jieace 
was  the  snhject  of  diplomatic  negotiations  hy  the  IVace  Conimissiou 
whieh  Cumulated  the  treaty,  and  resulti'd  in  the  in-ovisions  uf  Article 
XII  of  that  instnimcnt.  If  apfilii-ation  shordd  In'reafter  he  niaih'  for 
n*turn  of  the  cases  ju-ndini::  in  the  sn|>reme court  of  Madrid,  theniean- 
injf  and  extent  of  the  provisions  of  Artit  le  Xll  of  tin*  treaty  of  peace 
will  then  he  etmsidered. 

It  doe*s  not  appear  that  the  supreme  eonrt  of  justice  for  the  island  of 
Pfjrto  Kieo  has  attempted  to  (>xercise  jurisdiction  in  any  judit^ial  pro- 
ceedin*^'^  n*»w  |M*ndin^''dceision  ut  tin*  supnvnMMiairt  of  Madrid  on  appeal 
from  tliat  islaml.  This  heparttnent  can  not  presume  that  the  supreme 
court  of  jnsti(*e  for  the  island  of  I'oi'to  liieo  wrll  attempt  to  exercise 
an  unauthorized  jnrisrlit^tion.  The  a*^tion  of  a  (*ourt  without  jurisdic 
tion  i>  (if  no  avail  on  the  one  hand  or  injniy  an  the  other.      If  it  shall 
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hereafter  appear,  during  the  existiMice  of  the  military  gfovemment  id 
any  of  the  territories  ceded  or  relinquished  by  Sprain,  that  any  of  the 
rights  secured  by  the  treaty  of  peace  are  \yeing  violated  by  the  courU 
in  Porto  Rico,  this  Department  will,  to  the  extent  of  its  powers,  lusiA 
upon  such  rights  being  maintained. 


The  views  expressed  in  the  foregoing  report  were  approved  by 
Hon.  (xeo.  D.  Meiklejohn,  Acting  Secretary  of  AVar  and  communi- 
cated to  the  State  Department  its  tlie  views  of  the  War  Department 
(See  War  Department  letter  to  Stjite  Deimilment  of  June  22, 1899.) 


REPORT  ON  PROPOSED  JUDICIAL  ORDER  BT  THE  lOLITART 
GOVERNMENT  OF  PORTO  RICO  RESPECTING  "THE  PATMSVT 
OF  DEBTS  CONTRACTED  IN  MEXICAN  MONET/' 

[SubniitUMl  July  2<>,  isoy.    CajH.^  No.  S-ifi,  Division  of  InHiilar  Aflairs,  War  Department.] 

Sir:  I  have  the  honor  to  ivcknowle(l<;e  the  reference  to  me  ''for 
remark''  of  the  dnift  of  a  proposed  order  to  l>e  enforce  by  the  exist- 
ingf  government  in  Porto  Rico,  as  follows: 

.lUDICIAL  OKDER  ON   TOE   PAYMENT  OF   DEHTS  CONTRACrTED   IN    MEXICAN    MONEY. 

San  Jian,  P.  R.,  ^f,n/  /;>»,  l/f99. 
The  ]i()nom])le  Im^iulior-^ri'iirral  (•(^minainlini:  tlie  (U»iiartnient  has  l">een  pleai^iCMl  to 
issiu»  the  f«»ll()\vinj:  order: 

1.  All  loans  and  (\v\)i<  contnictiMl  in  Moxican  money  wlien*  tlie  niiiiiey  payal)le  is 
specificMl  an  in<nii'ii  mrrml  at  tlie  time  the  sums  are  refnnde*!  can  1k^  i>aicl  out  in  Porto 
Rico  currency  or  in  American  m(»ney  as  indicated  in  the  f«)lloNvin;r  articles: 

2.  If  tlie  payment  is  made  in  Porto  Hico  jnoney  '>  per  cent  nliouhl  l>e  di»<*ounted 
off  the  sum,  tlie  exclian<:e  of  the  >h*xican  liavinjr  heen  made  «)rij;inally  at  this  rate. 

8.  If  the  ]>ayment  is  made  in  American  money,  after  <te<hictin^  tlie  5  jx^r  rent  dif- 
fen^nce  hetween  the  Mexican  and  the  Porto  Hico  money,  it  should  }h*  oiUnilate<I  at 
the  rate  of  iJMlif  Porto  kico  t()  i?l  American  money,  which  is  the  ot)i<rial  rate  of 
exchan<re. 

This  ordiM*,  if  made  and  enforced,  will  affe<"t  two  ehisses  of  coninior- 
eial  contracts  or  })ap(M-: 

1.  Obligations  spccifyiiio;  payment  is  to  i)e  made  in  money  of  Mexi- 
can coi!ia<^(».  (S(M'  iiidor-^cmtMit  hy  (r(»!i(»ral  Davis,  i)riofjidior-gt>neraI 
comma  ndin*,^.) 

'2.  ()l)li<^^ati()ns  sp(»cifyiii<r  payment  is  to  hcMnade  ''in  the  monc}''  cur- 
rent at  the  time  of  maturity. ''  (See  indorsement  by  Major  Sharpe, 
A.  J.  A.) 

By  this  or(l(^r  thc^  holders  and  owners  of  such  commercial  paper  are 
recjuircHl  to  discount  their  chiims  T)  per  c(Mit  if  i)ayment  is  tendered  in 
the  pnvscMit  Porto  Hican  currency. 

Under  the  Si)anish  rcVime  in   Porto   Rico  the  currency  consisted 
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largely  of  the  fre^-roiuccl  silver  of  Mexico  and  Spuiu  and  batik  notes 
nitide  leifal  leTider  hy  law  or  my  id  di*rrees»  Tliis  eurreiiry  roristaiitly 
fluctuated  hi  value.  To  <T"uard  at^aui.st  loss  or  to  avoid  dispute^  euii- 
tracts  for  the  iHiyment  of  money  werr  drawn  spiTifying  the  kind  and 
ehararter  tif  the  money  in  whi*di  the  payment  should  Im*  made*  sueh  aft 
^'t^old  of  SiJiinish  nuntaije/'  "silver  of  M»*xitiiii  nfmtatjfe,"'  or  '"notes 
of  the  Spanish  Bank  of  Poilo  Kieo/'  By  so  doing  the  eontraeting 
parties  ri*jised  to  consider  the  rurrrni'V  as  li'gal  tendt^r,  and  elected  to 
(Consider  the  subject  of  the  eontnict  as  a  commodity  or  an  article  of 
commerce,  and  eontnu-tcd  for  the  delivery  of  so  many  i)iert*s  of  .silver 
of  stn'h  a  uiintage  as  tlu\v  might  have  coritrartt^d  for  the  delivery  of 
a  specitied  number  of  cocoanuts.  When  this  fad  is  kept  in  \u\mi  it  is 
apjMirent  that  the  royal  decree  of  Deeendier  7,  1895,  by  which  the 
Mexican  dtdlar  was  retired  and  demonetized — that  is,  ceased  to  be  a 
legal  tender— had  ao  etlect  upon  contracts  of  the  character  indicated. 
Therefore  the  proposed  order  can  not  be  justified  as  i-arrying  out  the 
pur|>ose  of  a  law  existing  at  the  time  of  the  fHH'upation  of  Pc»rto  Rico, 
n4>r  can  snul  order  tie  justified  as  an  oi'dcr  of  a  militar}'  government 
maintaining  iv  irulitary  oecu[>ation. 

The  contra<4s  nuder  4'onsid?ratlon  are  between  individuals  and 
affect  their  private  relations.  As  to  such  matters,  mtder  military 
occupation,  the  United  States  Supreme  CV)urt  say: 

l\y  ilm  saljHtitatinn  *if  a  m^w  supR^iiiacy,  uilh<>ii;*li  tin*  fnniKT  pnlitiad  n'lations 
of  llie  iijlittt)itantH  were  ili.Ms«>lvwl,  their  pHviitu  rclutiiuin,  their  riglus  vestti*!  under 
the  govcrmiienl  yf  thrir  ft  inner  iillcgiani^%  or  tht»H«*  arising  from  e^iiitrat^t  or  una^P, 
rciiniiiieil  in  full  fnrre  and  unctiari^ed,  except  sri  far  as  ihey  were  in  their  natiin*  and 
eliiirarter  found  to  W*  h\  eon^iti  with  ttie  ConHtituticai  and  laws  of  the  Hnite*! 
S tate«,  etc.     ( l>*i  t  e ni*d i  > rf h r  t\  Wk' I  > I » ,  20  H  i » w . ,  1 7<i,  1 7 7. ) 

Ii«iws  im[miring  the  oldi^itions  of  a  eorrtraet  are  repn^-nant  to  the 
Constitution  of  tin*  rruted  States  and  the  erdi^hteni'il  sentiment  of 
the  age.  Military  governments  are  to  \w  comluet^^d,  as  far  as  pmc- 
tiralde,  in  harmony  and  aivor<l  with  the  home  government  or  so\'er- 
eignty  which  they  represent. 

To  compel  the  tlischarge  of  contracts  tt)  tnty  given  sums  in  "'money 
current  at  the  time  the  sums  are  refunded'' ujjon  payment  of  1*5  |mt 
cent  of  the  auiount  called  for  iscertjiinly  im|>airing  the  oliligsition  f>f 
the  (Hnitra(*t. 

Tliis  is  rnd  an  order  fixing  the  relative  values  of  the  various  coins, 
notes,  and  tokens  used  as  cnrreiu'v  or  nu'dimns  of  exchange  in  I\n'to 
Kico.  Tlnit  service  has  ulready  been  performefl.  Thepurptise  <if  thin 
order  is  to  adjust  diffen^nc^es  ar  ising  as  to  r*ontra<*t-s  between  private 
indivifhials*  Sucli  a**ti<»n  is  not  withirj  tin*  province  of  the  executive 
inanch  of  th«*  (tovernment, 

I  thereftnv  i-tmcur  in  Hie  npiuion  express(»<l  in  the  indorst>ment  of 
Maj.  A,  C  Shari>e,  Acting  Judge- Advocate,  that  "  this  ap|>**ars  to  lie 
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ii  question  for  the  <*oui*ts  to  doterminc,  and  it  18  recommended  that  no 

order  l)e  issued  on  the  suhjert."' 


The  vi(»ws  expressed  iii  the  foregoing  report  were  approved  by  Hon. 
Geo.  I).  Meiklejohn,  Acting  Secretary  of  War  and  communicated  to 
the  militarv  governor  of  Porto  Rico  as  the  views  of  the  War  Depart- 
ment.    (S4H»  War  Department  letter  to  Brigadier-General  Davis,  dated 

August  5,  l8tM».) 

IN  RE  REVOCABLE  LICENSE,  HERETOFORE  ORDERED  ISSUED  TO 
CHARLES  B.  GASKILL  ET  AL.,  TO  CONSTRUCT  AHD  OPB&ATE  AV 
ELECTRIC  RAILWAY  ON  CERTAIN  STREETS  IIT  THE  CITT  OF 
PONCE.  P.  R..  AND  FROM  SAID  CITY  ACROSS  THE  POHTUOUESE 
RIVER  TO  PLAYA. 

(<'aM'  No.  7»;7.  Division  <»f  Iiisiilnr  AlTMirs,  Wnr  rH')Mrtmvnt.] 

Sir:  The  uppliejints,  ('harles  B.  (laskill  </  ///.,  show  to  this  Depart- 
miMit  that  they  dc^sire  to  construet  and  oiK»nite  an  electric  railway  on 
certain  stn^^ts  in  (he*  eity  of  l\)nee,  P.  R.,  and  from  said  city  aci"oss 
th(*  P<)rtu*i:u(\M*  HivcM*  to  (he  l^laya  or  port  of  said  city. 

To  carry  out  said  projiMt  th«\v  claim  Uy  have  purchased  or  contracted 
foi*  a  ri<rht  of  way  thi'ou*^'h  private  property  from  the  city  to  the  port. 
To  coinpl(*t(*  saifl  line  it  is  necessary  to  cross  the  Portuguese  River, 
and  thcrc^fon^  a  n^vocai^lc^  license  is  desimhle  to  permit  thoin  to  hridj^e 
sjiid  strcjiin.  It  is  also  ntM-cssary  for  said  road,  if  C(mstru<^ted  as  pi-o- 
jcctcd,  to  cros-;  a  street  or  road  known  as  ( 'arr(*t4M'a  de  la  Phmi.  This 
thorouo;hfarc  leads  fioin  the  port  of  Ponc(»  to  the  port  at  San  Juan. 
It  was  const riictcMJ  and  niaintaiiunl  hy  Spanish  national  funds,  and 
helonii'iMi  to  tli<'  Ci'own  of  S])ain.  The  propcM'ty  I'i^ht  thoivin  i>assed 
to  tin*  TnitiMl  Stat(»s  when  INirto  Hico  was  ciHltnl,  and  said  highway  is 
part  of  the  i)ul)lic  pro])(Mty  now  owihhI  hy  the  United  States. 

A  rcvocaMc  license  to  hride-e  th(*  Portu<^ai(»s(»  RiviM*  siiould  ho  }>ased 
upon  j)lans  and  specilications  lor  the  structun\  This  prevents  luisun- 
dei'standin*::  or  lack  of  nnderstandine-  which  nii^ht  lead  to  serious 
loss  to  in(li\idual  investors  and  also  annoyance^  anil  inconvenience  to 
the  (lovennncMit. 

A  license  for  an  elect  lie  railway  to  cross  so  im|)ortant  a  thorough- 
fare as  that  leading-  fi'oni  Pofum*  to  the  |)ort  ouj^fht  to  sjx^cify  the  con- 
ditions and  i-estri<-tions  as  to  the  ofrade  of  the  road  at  the  crossing-,  the 
<^xtent  of  th(^  ohst ruction  in  the  strei^t,  and  inti^rference  with  the 
ordinary  traflic  of  the  street,  etc.,  and  the  c^xercise  of  said  license 
made  dc^ixMident  u|)0!i  compliance*  with  said  conditions. 

In  my  opinion  tin*  revo<-aldi'  license^  h(»rein  should  do  nothing  moi'e 
than 

(1)  Authorize*  the*  l)rid<rin«r  <>f  the  Portujrnese  River  at  a  designated 
point  according;  to  plans  and  specilications  to  he  approved  by  the 
Secrc^tarv  of  War. 
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(2)  To  ("HHs  thp  mitioTijil  hitrhwsiy  kne>wn  iisCiirrrtrni  fir  Iti  Plnya  Jit 
a  drsi^niih»d  pi»iiit  of  into rstn*t ion.  ni  \i  |>r*x'rHH»il  *frn<li\  tmd  it|Kin 
stuttHl  ruruliticms. 

To  bridge  tlie  riv<M*  and  cross  the  hi^liway  are  tho  only  tliintrs  \\n' 
which  a  n*V(u*!ihlt»  lirprisp  is  desirrd  hy  said  ap|>li<*unts.  They  dn  nt>t 
look  t^i  thi*  United  States  ( rovernnu^nl  fur  the  Ijahince  of  iin^  rtj^lit  of 
way,  hut  to  th*^  individual  and  municipal  owners  thereof. 

The  pro|K>Hed  form  of  license  pro\  ith^s  a  ^rant — 

to  lutiHtrurr,  <>iH*nite,  nmi  maiiituiii  an  i4e<'trit'  Mlreet  mi) way  *  »  *  along:  aul 
aei^tt<^  *«Ui'li  l»uhlit' tlMiroii^hfiirt*«  in  the  I'ily  an<l  |x»rt  <»f  r<Huv,  1\  K.,  *  *  *  ^g 
may  he  i  eefasury  in  fonstruetin^f  an  ele<'tni'  mil  way  ^  •  •  4^.^  shown  nn  the 
aUai'hetl  map,  and  as  juilhi*  iKetl  W  (he  niayi*r,  n»nnril,  ami  n'm-tary  c»f  mu\  I'ity  at 
a  i-t'j-friiui  ht*l(l  on  Afiril  *IS,  1S1I9. 

ThisprovisiiJiiis  rnanift*stly  htLsedupon  a  helief  that  the  luiutieijKility 
of  Ponee  has  irmnted  a  fmnehise  fi»r  said  elertrie  stri'et  railway  tosjiid 
applieants.  Thi'  showiiif^  made  herein  does  not  sustain  sueh  lielief. 
To  arrive  at  a  pri»per  underst4indiri^  of  vthal  has  het'ii  ilone  hy  the 
munici|mlitv  it  is  necessary  to  review  the  entire  suhjeetid*  nmnieipal 
franchisees  m  l\jrto  Kieo. 

Under  th**  Spanish  regime  the  mniiieipalities  of  l*i>rto  Kieo  had  tlie 
rit^'ht  to  tirrant  franchises  for  tlie  eonstrui-tion  of  street  railways  (tnun- 
ways)  in  the  streets  nwned  and  maintained  by  said  niutiietpalitjes. 

Laws  of  Kailroails  ft*r  Islami  of  Porto  Rieu  (art-^*  titi,  75). 

Kejruhttions  for  tlu?  Kxereise  of  sjiid  Ijjiws  (art,  ln4)* 

General  Laws  of  Puhlie  Works  of  Purto  l^ieo  (arts,  ii,  11). 

Re^^idations  for  said  Laws  of  Puhlie  Works  (art»  *M). 

Munif-tpal  Ijtiws  of  Ptn-to  Rieo  (at t.  Trj). 

See  also  Iji\\'es  i'iviles  de  Kspaila.  Nhulrid.  iSli:^;    Ley  Ilipote- 
earia.  Title  L  init*.  2,  noU'  2, 
This  ri^dit  of  nHutieii>alities  was  not  destroyed   by  the  ttttnsfer  of 
sovereit^nty, 

Cohas  t\  Kaisin  (Z  California,  44^-1). 

Hart  i\  Burnett  (15  Califortiia,  5:?0). 

!»ayne  and  Dewey  r.  Tn^adwrll  (Iti  California.  2^21), 

Wiiite  i\  M(»ses  (!il  Califortda,  H4). 

Merry  man  r.  llonrne  (1i  Walh,  5itiJ). 

M**on^  t\  Stein haeh  (127  U.  S.,  7<»,  SI). 
The   tn^aty  with   Spaiti   (Paris,    IS*IS)  providi^s   tliat    tlie   property 
rit^lits  4d'  muiU(*iim]ities  are  to  he  i"osji4*eted  the  same  as  are  those  of 
imlividuals.     (Art.  S.) 

Th*'  ri^ht  to  alienate  is  a[>}Hirtenant  to  ownership,  and  nuiy  Im'  exi-r- 
cised  hy  munieiptdities  diirini^  a  war  as  in  timt*  of  peace,  unless  for- 
bidden by  the  <'otapicror. 

MalleekV  Int.  I>tiw.  :^»d  ed.,  rhap.  M,  sec.  12. 

Kent's  Com.  un  Atn.  Lau,  vol.  L  p*  1*2. 
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The  United  States  recegnized  the  poaseaBion  of  thiB  right  b^  the 
municipalities  of  Porto  Rico,  and  in  order  that  each  right  might  not 
be  imprudently  exercised  and  the  property  improvidentiy  dispoaed  of 
by  the  municipal  authorities,  4^e  following  order  was  miide: 

ExaconvB  Mambiom, 

WoMhrngion,  December  99^  JS9$, 
Until  otherwise  ordered,  no  grants  or  conoessionB  of  public  or  oorpomte  rights  nr 
franchises  for  the  construction  of  public  or  qaasl  public  worka^  such  aa  niliQadi, 
tramways,  telegraph  and  telephone  lines,  waterworkis,  gaa  worka,  electric  light  Knffi^ 
etc.,  shall  be  made  by  any  nnmicipal  or  other  local  governmental  antlKmty  or  body 
in  Porto  Kico  excrept  upon  the  approval  of  the  major-general  oommaiidiiig  the  mili- 
tary forces  of  the  United  States  in  Porto  Rico,  who  shall,  before  approving  any  sach 
grant  or  concession,  lx$  so  especially  authoriied  by  the  Secretary  of  War. 

WiixrAM  McKlNLBT. 

This  order  is  dated  December  22,  1898.  The  proceedings  taken 
herein  by  the  municipal  authorities  of  Ponce  were  had  on  April  28, 
1899.  It  does  not  appear  that  the  permission  required  by  said  order 
has  yet  been  secuixnl  in  the  proceedings  invoked  hereon.  A  strkt 
construction  of  this  oixler  would  require  the  authorization  of  the  Sec- 
retary of  War  as  a  (X)ndition  precedent  to  the  action  of  the  municipal 
authorities,  or  at  least  the  approval  of  the  major-general  commanding. 
But  I  have  no  dou]>t  the  requirements  of  the  order  may  be  waived  a^ 
the  proceedings  made  valid  by  the  Secretary  of  War.  If  this  is  done, 
it  should  !>e  accomplished  !\y  the  indorsement  of  the  Secretary  of  War 
oil  the  papers,  showiiij^  the  action  of  the  municipal  authorities^  and  the 
api)roval  thereof  })y  the  iiiajor-geneml  commanding.  Said  indonse- 
ment  should  ]»e  ouo  of  approval  and  mtific^ition.  This  would  pi-oliablv 
])e  the  iiievitiihle  intendment  of  the  revocable  license  hei-ein.  That 
instrument,  as  now  prejmred,  in  dealingwith  this  bmnch  of  the  matter 
involved,  doivs  not  go  far  enough  in  one  direction  and  goes  too  far  in 
another-. 

If  the  numicipality  of  San  Juan  has  lawfully  gi*ante<l  the  use  of 
ceitain  of  its  stre(^ts  to  these  applicants  for  the  purjioses  of  a  street 
railway,  such  action  was  taken  pursuant  to  a  right  of  the  muni- 
cipality as  proprietor  of  the  streets.  The  prirflcfje  of  iKcerciAint/  this 
right,  at  this  X\\\u\  is  setun^d  from  the  Secretary  of  War,  but  not  the 
rifjht  itscrlf.  Tlie  right  was  confern^d  by  the  Spanish  law  and  i-on- 
tinues  under  the  American  occui)ation.  If  the  municipality  has 
granted  a  franchise  to  these  applicants,  then  the  rights  therebj-  con- 
vey(Hl  aie  vested  rights.  They  ai'(*  rights  lawfully  conve3'ed  bv  a 
gi-antor  competent  to  convey  to  a  gnintee  competent  to  receive.  The 
t(irms  and  conditions  of  the  transfi^r  have  Ikmmi  fixed  by  the  {lartios  to 
the  tmnsaction. 

The  proposed  revoca])l(»  license  changes  the  terms  and  conditions 
agreed  upon  by  the  parties,  and  provides  that  the  exercise  of  the 
rights  under  an  alleged  franchise  ''to  construct, oiH»rati\ and  maintain 


nn  ivIt^Hric  istroet  rail wuy  ^'  ^  *  tilon^  urul  iwro.ss  sin'h  }nibUt; 
th(H"<nijxbfju'as  in  IIk*  rityund  jMirtof  Pour**,  I\irt<>  Riro,  »  <»^  «  ,^^ 
muy  in'  iiiurssary  *  *  *  and  ii?*  aiithorizi^d  l»y  I  hi'  may  or,  roiiri(-il, 
and  8eeiTtiiry  of  >iM  vity  iit  a  s<*sHiuii  lirld  on  April  'JH^  18iMK''  j^hall 
Iw  "iTvocji!>lo  at  will  by  the  Si'civtary  **f  War/' 

Tin*  ScH-roUiry  of  War  is  iu>t  autliorizrd  to  exercise  Miich  pimt-r  over 
the  cuiitruct^  of  muiiieipalities  in  Forto  Hieo.  He  may  retiuire  the 
miinieipabty  t*»  msert  suih  provision  in  its  i-orjtT'Het  or  I'onvt'yarjcM^  as 
a  ronditioii  n|>on  whieh  he  vvili  all<nv  it  t<»  exen^ise  it,s  right  to  rontnut 
or  eoiivey,  Imt  the  hmitution  must  be  theaetof  the  eoatnietinj^^partiej^. 

The  revo*'alde  tireiise  shnuhl  deal  only  with  the  use  of  property 
beloni*iaj,^  to  tlie  United  Stiites  and  in  the  iHist^idy  of  the  War  Depart- 
ment, It  hits  notliintf  to  do  with  the  use  of  property  belongintjr  to  the 
munTeipality  of  Ponee,  Said  lieense  .should  be  eonlined  to  tht^  two 
piertvN  t>f  government  pri>|KU*ty  tuvolvi'd,  to  wit  the*  hn-ation  «>f  a 
findge  aeross  the  Portuguese  Kivei  and  tiie  <'n>ssmg  of  the  national 
liighway. 

I  am  of  the  tipinion  that  tht*  a[»plieant^  ht^rein  havr  not  secured  a 
fnLnelii,se  for  said  stn-et  railway  front  the  niunit*i|mbty  of  Punee;  nor 
ha^e  they  been  autliorized  to  eonstruet,  operati\  and  niainliiin  said 
railway  by  the  action  of  lln^  nniyor,  eouneiU  and  seeretary  of  ,said  ( ity 
on  April  1'8,  18!n>. 

It  will  iHMissnmed,  vvitlmut  furlln^r  disenssion,  that  by  the  laws  of 
Spain  the  juunii  i|mlity  of  Ponee  owned  the  fee  of  eertain  streets  mi 
which  it  is  [n'<jp<»sed  to  eoustruet  thi.s  stret^t  railway  ami  posse.ssed  the 
riglit  of  alienating  the  same.  That  u|)on  Porto  Kieo  being  subjeeti'd 
to  military  governini*nt  and  thereafter  ceded  to  the  l^niti'd  States,  the 
propi^rty  rights  of  the  municipality  (ineluding  that  of  alienation)  in 
anfl  to  suit!  streets  were  not  lost  or  changed^  except  as  their  ext*rt*ise 
was  restrained  by  the  ExciHitive  order  of  December  22,  iS**S.  Assum- 
ing the  requirements  of  said  order  complied  with  and  the  nmnicipality 
autfioriziHi  to  f*xereise  the  right  <if  alienation,  the  ijuestiou  arises  as  to 
what  procedure  is  to  be  foHowed.  To  answer  this  (|nestion  is  to  solve 
the  problem  of  iiumici|^d  fran(*hi-st\s  in  Ptjrto  Kico  under  the  pro- 
visional government  now  f*eiug  niairjtained  tlu^rc  by  the  United  States. 

The  inunicipahty  nuist  act  by  and  through  its  othcers  or  agents. 
These  othcers  are  not  !Uithorize<l  to  dispijse  of  the  |>ropi*rty  of  the 
inuniei]mlity  iis  th*iugh  it  behmged  to  them  |H'rsnnally.  They  vim  dis- 
pose o(  said  propMM'ty  oidy  when  authorized  so  to  ilo  by  an  existing 
law,,  and  if  the  law  prescrilii's  a  methiHl  ftir  the  exiU'cise  of  such 
authority  that  method  must  !*e  pursued, 

Since  the  lawmaking  branch  of  the  I  jiited  States  Goverunient  has 
n*»t  ai^ted  up<Mi  this  matter,  it  follow::^  that  such  laws,  if  existing^  nui^t 
be  tin*  Spanish  laws  in  force  at  the  date  of  the  cession. 

The  proceedings  required  for  granting  frauchitie^  by  iuuuicipalitif33 
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under  the  Sptinisli  laws  of  Porto  Rico  are  (in  general)  as  follows:  Tk 
proiiiotc^r  presents  a  ^>neml  project  If  approved  by  the  monicipil 
couiieiU  he  pn^i)ares  detailed  plans  and  specifieations.  These  bring 
approved,  their  eoniniereial  value  in  price  is  fixed  by  appnusement 
Advertisement  is  made  that  a  franchise  for  the  execution  of  said  phn 
will  )>e  sold  to  the  ))est  bidder,  bids  to  be  received  at  a  given  time  ind 
place.  Bids  must  bo  in  writing  and  accompanied  by  1  per  cent  of  the 
estimated  cost  of  the  project.  The  original  promoter  has  the  privilege 
of  lMMn[^.sul)stituted  for  the  N^^t  bidder.  If  hededines  to  be  subetitatod, 
the  original  bidder  nmst  pay  him  4^e  appraised  value  of  the  plans  and 
specifii*ations.  The  successful  bidder  then  deposits  3  per  oentof  the 
estimated  eost  of  the  project  as  a  guaranty  of  good  faith  and  the  fnm- 
chise  is  granted. 

(See  Spanish  Ijjiws,  eited,  ante.) 

Under  the  proceedings' set  forth  herein,  the  applicants  have  seemed 
an  ap])roval  of  tlu^ir  project  by  the  municipal  authorities  of  Ponoe. 
Under  the  opinion  of  the  Attorney-General  as  to  tramway  conoession8« 
Ponee,  P.  U.,  delivered  to  the  Secretary  of  Wareluly  S«,  1899,  upon 
the  claim  of  Messrs.  Vicente  and  Jos6  Usera  to  such  franchise,  such 
approved  phm  dcH»s  not  constitute  a  franchise. 

Tile  most  the  Secretary  of  War  c^an  do  is  to  authorize  the  munici- 
pality to  pr(H*eed  in  the  granting  of  this  application  and  exercise  the 
rijjflits  conferred  by  the  S])anish  law. 

A  nuiniciptil  franchise  permitting  the  use  of  the  streets  for  particular 
])ur])()ses  (l()(»s  not  ordinarily  convey  title,  but  simply  permits  use  in 
a  prescribed  manner  for  a  desired  object.  Under  the  Spanish  law 
a})()vc  (juoted  the  municipalities  of  Porto  Uico  arc  authorized  to  grant 
such  lUMinits. 

The  Spanish  laws  in  force  in  Porto  Rico  do  not  contemplate  the 
grantiii*r  of  municipal  franchises  which  are  exclusive  or  p^eipetual. 
With  tlic  exception  of  the  authority  exercised  ])y  the  officers  of  the 
Crown,  said  laws  are  in  harmony  with  the  political  institutions  of  the 
United  Stat«»s.  Relieved  from  the  controlling  influence  of  the  Crown 
oHicials,  they  furnish  an  excellent  means  and  method  of  dis|x>8ing  of 
nnn)icipal  franchises  and  regulation  thereof. 

In  conncMtion  with  this  report,  1  direct  attention  to  a  discussion  of 
the  subject  of  municipal  fmnchises  in  Porto  Rico,  recently  prepared 
and  su])mitt<Mi  by  me. 

1  also  consider  it  not  improper  to  direct  attention  to  the  fact  that 
the  franchise  for  a  railway  connecting  the  city  of  Ponee  with  the  poit 
is  considered  the  most  valuable  francliise  in  Porto  Rico,  and  there  are 
on  tile  in  this  department  a  number  of  a])plications  for  it,  and  many 
letters  and  personal  in<iuiries  received  in  relation  thereto.  There  is 
also  one  company  claiming  to  own  a  franchise  for  said  railway.  The 
key  to  the  situation  is  the  right  to  occupy  streets  in  the  city  of  Ponce. 
I  am  not  advised  that  any  reason  exists  for  conferring  this  privilege 
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upon  (ia,ski'll  to  thi*  oxi'lusioji  t»f  tht*  otht*r  aj>plirunts,  altlunii^h  it  in 
liiit  jiist  to  Mr.  (iuskt'il  to  sUitv  llmt  In*  i-^  iIj»*  ouly  iip|>Iintiit  uhtisr 
plaiu  us  now  pnvsi^iitie<l.  conttMiijihite.*^  s^Murirv^' a  ri^^fit  (iT  way  thiuu^^h 
private  property,  1  n't  wren  the  city  and  tin*  ]j«m"I,  ihstetid  of  iHrupyinj^ 
the  initi<uiiil  hii^^liwuy. 

If   lln*  method   pr4*>crilM'rl   hy  the  Spuiiish   liiw  is  folln\srd  thi*  dilfi 
eulty  is  obviated.    That  law  ret jti ires  the  frtuichise  to  Im*  dis|Rjsi'd  nf  hy 
piihlie  hiddin^  after  dm*  notite  hy  puhli*'Htio«u     This  woidd  atl'ord  sdl 
purtieii  ititivrested  uii  tnjiial  opiHirtutdly  tt>  ueeuiiiplish  their  desires. 


COMM¥NICATION  FEOM  THE  LAW  OFFICEK  OF  THE  DIVISION 
OF  INSULAR  AFFAIRS.  MAKING  A  COMPARISON  BETWEEN  THE 
EXISTING  LAWS  OF  THE  UNITED  STATES  AGAINST  TREASON. 
SEDITION,  AND  MISPRISION  AND  THE  PROVISIONS  OF  ACT 
NO,  292  OF  THE  PHILIPPINE  COMMISSION. 

Wak  Depautmknt, 

OrFKi:    (IF   THK    SKi'itlCTAKY, 

My  Dear  Skkatok:  f  have  (he  liorior  to  iiekiicnvhHlt^e  tlie  reeei|>t  of 
your  recpjest  that  I  make  a  cf^niparison  fit'tween  I  he  exisliii;^'-  laws  c»f 
the  United  Stiite>  aj^uiiisl  t reason,  seditioru  and  mi^prisiun  and  the 
provisions  of  aet  No.  :i*.*2  of  the  Philippine  Commission,  ivnlith^d  *'Aii 
act  detiiiint»-  the  erinios  of  treason-,  insurreetioiu  sfnliiion,  enrrspiraeie^ 
to  i'(»iiniiit  surlj  eriines,  seditious  tUteniners,  vvhetfirr  wtiltni  4»r 
spoken,  the  formation  of  seeret  |>olitiral  MH^ietie:;*,  th4'  admiidsterinj: 
or  taking  of  i^aths  to  exHimiit  erinies  or  to  |>i'event  the  disri>verin^  of 
the  same,  and  (lie  viohition  of  i»aths  of  alh'jLjfianre,  and  preserildnj^ 
punishment  Iherefor/' 

In  enmplianee  with  your  request,  I  have  the  further  honor  to 
transujit  a  *'o]iy  of  said  in*t  No.  21*:^,  tii^^ether  with  the  suj^jjesl-ed 
eonjparisi»n. 

Very  respectfully*  OiiAin.Ks  K.  MAti^ioN, 

Hon.   J.   B.    lAniAKKH, 

Unihtt  StaleH  Senate^ 


|N».';ai!L] 


A>i  A<Tr  «li«Hninif  ilio  0Tim«i  of  Ireiuiun^  liMtirrerttori.  •c'llttcin,  i-otiopinirU^A  inifimmit  Ktuli  rrirrn'n. 
•edKlMii*.  MilumTHi'^  whi*thr*r  wHUt-n  or  f.p»»kuji,  tin*  ftnTrmllpn  of  MtTi'l  jMjlltii'ftJ  "MmmoIuj^.  the 
aduilT^iKU^niiK  4>r  uklugof  tmiU^  Nmhiiii»iU  rrltum  or  In  tiri'Viiini  thv  iHM.<uverirt|£  of  ttii?  »»jue,  am! 
(Ik*  ^ioliiijiiri  nf  tmihs  of  iOI<*giaiii<4\  «ml  pn'Mrlbinif  piiolslum^iU  ibon'for. 

/?!/  ttufhorittj  of  thr  Prtniiknf  ♦</  thf  {■niUd  SttttrK,  ftf  it  auuied  Inj  tht  thMttd  SUite» 
Ph  ifipp iit «'  (  om m tMt iuH ,  thttt: 

Skitii»n  1.  Kvery  |M*r>»«*n  ivj^iilt'iit  iii  the  Pliilippiiu'  ihluriflH  omnK  allef^ancv  tulht* 
United  Stjites  ar  the  j?overinnftU  of  tho  Phihiniuve  UUw\*  nuW*  K^tsve?!*  ^"k^  %ajgi\»a\. 
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them,  or  ailliereii  to  tlieir  enemies,  giving  them  aid  and  comfoit  witliin.flM  Ml| 
pine  IsIandH  or  elnewliere,  w  guilty  of  treMon,  and,  npon  oonvietioii,  ahall  aA 
<leat>i,  or,  at  the  disirretion  of  the  court,  riiall  be  impriaoned  at  haid  labor  ior  ■ 
lesB  than  five  yeans  and  fined  not  leas  than  ten  thoaauid  doUan. 

8bc\  2.  Every  iierson  owing  allegiance  to  the  United  States  or  tiia  yifenuati 
tiie  Philippine  iHlandti,  and  having  knowledge  of  any  treason  •gn^-ift  them  oretti 
of  Uietn,  who  (romxmlif,  and  does  not,  as  soon  as  may  be,  diaeloae  and  make  kaon 
the  same  to  the  provincial  governor  in  the  province  in  which  he  maidiM.  or  tothedv 
governor  of  the  iHUmdn,  or  to  some  judge  of  a  coui  of  reootd,  is  gaiKy  of  mfa|iriai 
of  treason,  and  nhall  lie  imprisoned  not  more  than  seven  yean  and  beHned  aotnai 
than  one  tliousand  dollars. 

Sec.  3.  Every  |)erH)n  who  cites,  sets  on  foot,  asasti,  or  nngagnn  in  any  rebelHoai 
insurrecition  a^iist  tlu'  authority  of  the  United  States  or  of  the  govcrnmant  of  tl 
Philippine  Inlandn,  or  the  laws  thereof,  or  who  gives  aid  or  oomliofft  to  anyoaei 
enga^ng  in  Hu<*h  n;l)ellion  or  insurrection,  shall,  upon  oonvictioti,  be  impriaoai 
for  not  more  tlian  ten  yeara  and  be  fined  not  more  than  ten  thousand  doilan. 

8bc'.  4.  If  two  or  more  persons  conspire  to  overthrow,  pat  down,  or  dotnyl 
fon-e  the  (iovt^nment  of  the  United  States  in  the  Philippine  lalandB  or  thegoftr 
mont  of  the  Philippine  Inlands,  or  by  force  to  prevent,  hinder,  or  driay  tlieeaeeala 
of  any  law  of  the  ITnitiMl  Statics  or  of  the  Philippine  T«iMida^  or  by  lone  to  wm 
take,  or  ]n»hs(^  any  proi>erty  of  the  United  States  or  of  the  government  of  thePhifi 
pine  IhIuikIh,  coiitniry  to  the  autliority  thereof,  each  of  each  persons  aliall  be  pa 
i8he<l  hy  a  inw  of  not  more  than  five  thousand  dollars  and  by  imfwisonment^  witfi 
without  lianl  Iu)N>r,  for  a  {X'riiMl  not  more  than  six  years. 

Skc\  5.  All  iH*n4on8  who  ri»e  publicly  and  tumultuously  in  order  to  attain  by  kn 
or  outside  of  le^l  methtHlH  any  of  the  following  objects  are  gnilty  of  sedition: 

1.  To  pr(*vent  the  ])romuI^ation  or  execution  of  any  law  or  the  free  holding  of  u 
|)opnlttr  oh'ction. 

2.  To  pri'vcnt  tlio  insular  p)v('rn!nont  t>r  any  ])rovincial  or  nnunicipal  govemme 
or  any  publir  ntlicial  from  frtvly  lixorcisinvr  it«  or  hia  duties  or  the  due  execution 
any  judicial  or  a<lministrativc  onler. 

.'{,  To  inflict  any  act  of  hate  or  n»vcn^i'  upon  tlio  pi»r8on  or  property  of  any  offici 
or  a^cnt  of  tlu'  insular  ^ovcrinncnt  or  of  a  provincial  or  municipal  government. 

4.  To  inflict.  \n  ith  a  political  or  so«'ial  object,  any  act  of  hate  or  revenge  upon  im 
viiluals  t>r  ujm)!!  any  <'lass  of  in<livi<luals  m  the  islands. 

r>.  To  (IcsiKiil,  with  a  political  or  social  ohjtM't,  any  class  of  persons,  nataral 
artiticial,  a  niuni<'ipality,  a  province,  or  the  insular  >rovernment  or  the  Oovemme 
of  the  Tnited  States,  «»f  any  part  of  its  pro|K'rty. 

Skc.  ().  Any  pers«»n  jruiity  of  se<lition  as  detined  in  poi'tion  5  hereof  shall  be  pn 
isluMl  ])y  a  tine  <»f  not  excee«lin^  live  thousiind  dollarn  and  by  imprisonment  n 
excee<lin«j:  ten  years,  «»r  Uith. 

Sk(\  7.  All  p(>rsoiis  conspirin^Mo  commit  the  crime  of  sedition  shall  l)e  punishi 
hyaline  of  not  exce<'dinir  <»ne  thousiuid  dollars  or  by  imprisonment  not  exoeedu 
live  years,  or  I  Kith. 

Skc.  S.  Kvery  jH'rson  who  shall  utter  seilitious  wonls  or  speeches,  write,  pnhlisi 
or  cin'ulate  scurrilous  liU-ls  ajrainst  the  (iovernnient  of  the  l-nite<l  States  or  tl 
insular  jiovernrnent  of  the  Philippine  Islantls  (ir  which  tend  to  disturb  or  olietru< 
any  lawful  ollicer  in  executing:  his  ottice,  or  which  tend  to  insti^te  otliere  to  cab 
or  me^'t  together  for  unlawful  purjioses,  or  which  HUjxjirest  or  incite  rebellious  coi 
Hpiracies  or  riots,  or  which  tend  to  stir  up  the  i)Oople  ajrainst  the  lawful  anthoritii 
or  {(}  disturb  the  jw^ace  of  the  community,  the  safety  and  order  of  the  Oovemmen 
or  who  shall  knowin^jly  conceal  such  evil  practices,  hhall  Ik»  punishe<i  by  a  fine  nc 
exce''dinjr  two  thousiuid  dollars  or  by  imprisonment  not  exceeding  two  years,  G 
both,  in  the  discretion  (►f  the  court. 
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Skc.  9.  All  jieraonf^  wh*)  shall  iiii*i't  tojjetlier  fnr  the  [jiirjM»*<t>  uf  frmjiing,  or  who 
I  etmll  fonii,  any  secret  tsijrit'ty^  or  who  nhaH  niivr  Ihe  pjisHtt^i*  of  tlii«  nv{  «"oiiHiiik* 
OiemWrHliiji  ill  ii  wrriety  iilrfaily  foniu^l  having  for  h^  «»l»je<'t,  in  whule  or  in  \miv\, 
the  priKiiii^ion  i»l  tn.^uHon,  rt^UOliitn,  t>r  jstMhtiitn,  or  llii*  j»P>iniilifiition  of  any  |K*litiral 
ojiinton  or  iMilicy,  sluill  ht*  |)iini>itH*<l  hy  a  lin»*  not  oxfewiing  om^  thrtt^uand  do*lar«  or 
by  inj prist  m men  t  not  4*x*.'iHHlin^  ont'  yvixr,  ur  la  Ah. 

HEt'.  HI.  lentil  it  liiit*  Kt*n  otKi-iall)'  pnMlaiintn!  that  a  state  of  war  nr  inmirrt'clion 
iijfiiiiigt  the  HtJthimty  K^tr  KovurL-ifjnty  i*f  the  l^nite<l  Static  no  lonjjer  exint-s  in  the 
Philifiiiiiji*  IslanclH  it  nlmll  l*e  nnlawfnl  for  any  jK^n^m  U.t  a<Iv«M'ate  orally,  or  by  writ- 
ing <tr  printing  or  likr  niethixlK,  tin*  hji!i*iK"niloniH*  of  the  Phiiippim*  I>tlaiMlH  or  lUeir 
ekr'iMimtion  from  the  Uniti^l  State**,  whetlier  l>y  iwiuvahle  or  fort'ihle  nioang,  or  tr> 
print,  pnhlish,  or  <  irruhUe  any  hanUi^ill,  newnpajHT,  or  nther  ptiKiiration  adviH'atin^f 
nm-h  inilepemk'ure  or  K'pamliou. 

Any  iK'n^on  \  iiJatin^r  tin-  pnn  it^i^iiLH  of  this  wrtinn  nhull  be  iMniislml  l>y  a  line  of 
not  4*\i'eedinjkC  tw<t  thonKiml  <inllar.^  and  iinpriwaiinent  not  I'Xtvedini;  one  yiiir, 

Stit .  11.  Every  pei>»on  who  Hiiall  tybiiininter,  or  In-  pres*'nt  and  ennwnt  1o  the 
adininipiU'ring  i»f,  any  '►atli  or  any  enpajrement  puqMirtiuK  to  tiind  the  inTHtm  taking 
the  »i4nie  li»  itinnnit  any  erinie  tmiiinhaMe  hy  death  nr  l*y  inipri}*4mnient  for  five 
yeAiv  or  niun%  or  wh*»  nhall  alternpt  to  indinr  orrtan|H'l  any  [H*rM>n  tu  take  any  HH'h 
oath  or  en^raiin^nient  or  who  !*hall  himself  take  any  t^mli  i^alh  *ir  enjjajienient,  nhall  Ik* 
puedyhetl  hy  a  tine  not  exeetnlin^^  tw*i  thunntind  dollars  or  by  impriia^inment  not 
exeeedini^  ten  yearM. 

S»-!4\  I*.  Any  |H*rnon  who  adndninten^  tir  who  h  [>ri^t*nt  at  and  tonK^'nbn^'  ti>  tfie 
adniiriiMi'rin^;  i»f  any  oath  or  enpa^'nient  pnrjMirting  to  bind  the  j>er*»on  taking  Iht; 
game,  either — 

1.  To  enpijre  in  any  t»etJitiou»  |»nr}M»we;  or 

2.  To  dintnrh  the  publie  tH*a*;e  or  e^uinnit  or  en«h*avnr  to  eonmiit  any  erirninal 
offend ;  or 

3.  To  fail  or  refuse  hi  inform  and  i^ive  evideiiei*  t4fr*»Jnj^l  any  ast^iH-iate,  eonfiHlerate, 
or  other  persfin;  at 

4.  To  fail  or  refuse  lo  reveal  or  diseuver  any  nnlnwfnl  eondiinatif>n  *ir  eitnf*Hleraey 
or  any  ilk^'al  act  <hine  nr  to  1h*  done  or  any  illejjal  nath  or  <»blij;atinn  or  eTi«;a^"n>eiil 
whii'li  may  have  lun^n  »tdndnit*tered  or  tendered  tn,  i*r  taken  hy,,  any  person  or  the 
ini[Hirt  (if  any  sneh  uath^  tihlji^itiiin,  or  en^a^i'iitenl; 

Ami  likewi4*e  anyone  who  attenipt*^  to  induee  or  roiupel  any  ix*n*iui  h*  tuku  mjy 
sueh  oath  ur  en^gotnent,  and  likewist*  any  [wrson  who  taken  any  «m*li  oath  tir 
enp^renieiit,  shall  l>t*  punifihe<l  bv  a  line  not  exeetnling  oite  thouMund  fiollarw  i»r  hy 
inipriHoiinjent  not  exeetNling  live  yt^ryt,  or  both. 

Sk*-.  bl  Any  jwrnon  who  nndt*r  su<"li  eonipnision  as  wnidd  fjtherwisn*  exensi*  hirn 
offends  a^rainst  either  ut  the  hist  two  [treciHlijij^  He<'ttonH  nhali  not  lK^exens*_^l  thereby 
unlei^s  uirhin  tht^  iieriods  hereinafter  stated  luMhilart^s  the  same,  and  what  he  know8 
toui'ldn^'  the  s;inie,  aiifl  tfie  |H*n*onii  hy  whom  sncli  oath  mt  ohligation  or  engagement 
wa**  aflniinisteri'<l  or  taken,  by  information  npai  <Mith  In^fore  a  just  ire  of  the  in^ice, 
judge  of  a  I'ourt  of  first  instanre,  or  provineial  1i**<'al  *4  the  muniripality  or  provimie 
in  w^hieh  f*neh  oath  or  enga^ment  was  adniinistere<l  or  taken.  Sui'h  deelanttioti 
ujay  lie  ma^ie  hy  Idni  within  fourteen  days  after  the  eotninisj^ion  of  the  offense,  or, 
if  he  is  hindered  from  making  it  hy  ju  tnal  foroe  or  siekne**<,  then  withiti  eight  dayt* 
after  eessation  of  nueh  hindranee,  or  on  his  trial,  if  that  luipiM^ns  t>eforo  tho  expira- 
tion of  eithiT  of  thi>se  jw^ntKis. 

8Kt.  14.  Any  jw^rson  who  shall  have  taken  any  r>ntfi  l>ef<ireimy  military  tillieer  of 
the  Army  of  the  Tniti^il  States  *»r  befon»  any  ottieer  under  the  eivil  government  of 
the  rbili|»pine  Islands,  whether  mnh  othi-ial  s^uidnninstering  the  <i}itli  wa^  speeially 
authorized  liy  law*  W)  to  do  ur  not,  in  whieh  oalh  the  athant  in  Huljstatic^  enga^^ed  to 
rtieognise  or  aeiH*pt  the  Huprenie  authority  of  the  UmttKl  States  of  Aiueriea  in  th&« 
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inlandH,  or  to  luaintuin  trur  faith  or  alh'^aiuv  thereto,  or  to  o\tey  the  law?,  le^zaj 
orders,  and  iU'creeH  proiniil^attMl  hy  itH  duly  (!oiiHtitute<l  authorities*,  and  who  t^hall 
after  tht>  piu^sii^*  of  thin  act,  violate  tlie  teniis  aii<l  provisions  of  8iich  oath  or  any  (^ 
8ueh  teriuH  or  provisions,  shall  Im*  punishiMl  hy  a  Ane  not  exi-eedlng  two  thouiaofi 
dolhirs  or  hy  iniprisonineiit  not  exetHMlinjj  ten  years,  or  lx>th. 

Sk('.  15.  The  provisions  of  this  act  shall  not  apply  to  the  organiaccHl  proviucet: oi 
Hatanpus  ('i«hu,  an<l  lit  ►hoi,  nor  to  any  province  where  eivil  government  lias  im»i 
y>ei'n  estahlishcHl,  hi  lon^  as  insurriH'tion  a^inst  the  authority  of  the  Unitc^l  Stattt 
exists  therein,  unless  the  Coniniandin};  (ieneralof  tlie  Anny  of  the  I>nite<l  •State'. 
Division  of  the  Thilippines,  shall  authorize  and  direct  [inM^ecMXtions  in  the  civil  court 
in  such  territories  for  off(»nses  undt^r  this  art,  in  which  event  it  Hhall  apply. 

Sw.  1().  All  laws  and  i>arth'  of  laws  now  in  fi»n-e,  so  far  as  the  same  niay  be  in  vt*n 
flirt  herewith,  are  hi'H'hy  n<|K»akMl;  j>n»vide<l,  that  nothing  lierein  eontainel  slial 
o|X'ratt'  as  a  ri'i^-al  of  existing;  laws  iu  so  far  as  they  art^  applicable  to  |>endin)^a(*tioiii 
or  existing  cause's  of  actions,  hut  :um  to  sech  cauM^  of  aetionn,  or  j lending  aetionj> 
existing  Iunns  shall  n'uiain  in  full  fjirce  and  efftH^t,  this  ac't  being  entirely  prrvjiective 

8tx\  17.  A  foix'i^'ucr,  rt'sidin;,'  in  the  Thilippine  Islands,  who  sliall  commit  any  o 
the  frinu's  siH'cilied  in  the  priM-edin>r  wctitMis  of  this  ai*t,  except  tho€ie  specifietl  ii 
Mictions  1  and  2,  shall  U'  punished  in  the  same  way  and  with  the  Kline  iienalty  a 
that  pn'srrilK'tl  f<»r  the  particular  erinie  therein. 

Skc.  is.  This  act  shall  take  effeirt  (»n  its  pas.sa^. 

lMui('te<l  NoveniU'r -t,  IIK)!. 

[Wiir  I)o|Nirtiiu'iit.  oflU-e  of  the  SiM-rctury,  Division  of  InsnlHr  AfftiifM.  Report  on  act  'J92,  Philippin 
Comiiiissioii.  fiititUMl  -An  Jict  di-fmiiiK  tin-  rriim>  of  tn'nsoii.  iiisnrri'etion.  Merlition.  o^iiMiilmoic*  t 
t'«»mnilt  siH  hrrimrs.  sr«lltion>  iit(«'riiiiirs.  whrtluT  writtt'ii  (»f"snokon,  the  fomiatinn  of  Hoeret  imIU 
icjil  MM-ictii-s,  tin*  iiihiiinistiTiiiK  or  tiikliiK  t»f  imths  to  commit  <Timf!«or  to  prevent  the  dLM^'oviTiu; 
of  tlicHiinic,  aixl  tlic  vio1iiti:>ii  of  .Dith^of  all<'vi]iiic«',  iui<i  [•n'}4f'ri?>lnK  iMiiiinhiuont  thi>rvfr»r.  Siil 
niittd  by  Charh's  K.  MapH'ii.  law  oMictr.  Divisi.m  i»f  Insular  Affairs.  War  DofiHrtnient.] 

COMI'AKIsoN  OF  TUK  fiJOVlSloNS  OK  MT  No.  '2\)'2  oK  IMIII.IIMMNK  COMMIHSION,  KXTITLFI 
"an  \i'V  DKIININt;  Till-:  CKlMIvS  (>K  TKi:\s«»N.  I  NSl' UHK(TlON,  SKOITION,  <'O.NSlMK  ACIK 
Tn  <t)MMlT  SHU  CKIMF^:.  SKIMTIOI'S  l"  I TKK  \  Nt  i:-.  WIIhrrHKU  WKITTEX  OK  SK(»KKN,  THl 
KoKMATI(»N  OK  SKfKKr  rnl.I  TICA  I.  .sn(  llMIKs,  IllK  ADM  INISTKRINC  J  <»K  TAKIX<i  0| 
OATHS  TO  COMMir  «  KIMh>  oli  To  I'KKNKM"  rilK  IHm'oVKIUNW J  OF  THK  SAME,  .\NI»  Till 
VHU.ATION  OF  OAITIS  oF  A  I.I.Kti  I  \  N(  F.  \NI)  FllliSi  Mil  MI  \(;  Pl-NISIIMKNT  TIIKREFOR,* 
Wnn    MMII.VK    SlVTriKS    FNVCTKD    IN    TIIF    FNFPKO    SPAThM. 

Arf  .\n.    .'.'//.    I'hi/i/t/ilto    <  'nitimii<siini.  hiirs    nf  tin'   I'nitnf  ,Stat4'M    (  fifr.    S/af.   of 

...  Vnitol  StatfK, 

Skition    1.    I'Acrv    person,    resident    in 

the  rhilippine  Islan.ls.  owin;:  alle^ianee  ^'''<'-  "»'''>1-    l''vcry  iK»rson  owinp  alle^ 

to  tlu'TnitcMl  Stali-sortliejrovernnient  of  Ji'>''«'  to  the  Tuitnl  States  who  levies  wai 

the   rhili|.pine   Islands,   who  lr\ii>  war  ai:ain>t  tlieni,  or  adheres  to  their  enemies, 

a^rainst  them,  or  adiierrs  totheir  enemies,  ^'ivinj:  them  aid  and  comfort,  within  th<: 

•rivinjr  them  aiil  and  e(»mlort,  within   tlie  I'nited  States  <>r  elsewhere,    h  j^iiilty  ol 

I*hilipi»ine  Islamls  or  elsew  here,  is  i:iiilty  treason. 

of  treascm,    and,   n|M.n  conviction,   shall  Ski.  :»;);'>-J.    Kv<Ty  i)erson  jniilty  of  trea- 

suffer  death,  or,  at  the  discivtion  of  the  ^<'"  ^l"'!'!  suffer  <leath;  or,  at  tlie  discrv- 

court,  shall  he  imi)risoned  at  hard   lalior  ^i*'"  ^'^  tlu'  court,  shall  l)e  impri«»ne<i  at 

for  not  less  than  live  years  and  lincil  n«.t  '»'•'*''  ••i'>«^'*  f'"*  «i<»^  ^**^  ^^^a"  five   yearp, 

less  than  ten  thousand  dollars.  ♦i>^<J  <>"^'*'  »>'»t  less  than  ten  thousand  dol 


[irs.  to  Ik*  levied  and  <"ollecte<l  <uit  of  any 
(►rail  of  his  jnoperty,  n»al  and  perxonai, 
of  which  he  was  the  owner  at  the  time  of 
committing  such  tri'iiwm,  any  sale  or  con- 
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8hx\  2.  Kvery  pi'rwjn,  owinjr  alU»j?iance 
to  tho  rniU'<l  States  or  the  jjoverniiu'nt 
of  tin*  Philippine  Islandn  an<l  having: 
knowhMljje  of  any  treason  a^inst  them 
or  either  of  them,  wlio  ooneealp,  and  doen 
not,  a**  soon  as  may  U',  tliwIoHe  and  make 
known  tlie  name  to  the  j>rovineial  jxov- 
ernor  in  tlie  province*  in  whieh  he  resides, 
or  to  the  eivil  jrovernor  of  the  ishuuls,  <>r 
to  some  judjrt^  of  a  court  of  ri'conl,  is 
jTiiilty  of  misprision  of  treason,  and  shall 
he  imi)risone<!  ni»t  more  than  seven  yt^ars 
an<l  l)e  lined  not  more  than  one  thousand 
dollars. 

Stx\  .S.  Every  i>erson  who  incites,  sets 
on  fof)t,  assists,  or  enpi^es  in  any  rel Hel- 
lion or  insurrivtion  apiinst  the  antht»rity 
of  the  Unitetl  Stat*»s  or  of  the  >?overnnient 
of  the  Philippine  Islands,  or  the  laws 
thereof,  (ir  who  >rives  aid  or  comfort  to 
anyone  so  en^a^in^  in  such  relK»IIion  or 
insurre<*tion,  shall,  u\Mm  conviction,  Ih^ 
unprisontMl  for  not  more  than  ten  years 
and  Ijc  tined  not  more  than  ten  thousiinil 
dollars. 

Skc.  4.  If  two  or  more|)i»rsonsconspin' 
to  overthn»w,  put  down,  or  destroy  hy 
force  the  (iovernment  of  the  Ihiitnl 
Stat«»s  in  the  IMiilippine  Islands,  t»r  the 
government  <»f  the  Philippine  Islan<ls,  or 
hy  force  to  pn»vent,  hinder,  or  <lelay  the 
execution  of  any  law  of  the  l'nite<l  Stat*»s 
or  of  the  Philippine  Islands,  or  hy  fon-e 
to  st»ize,  take,  or  |M>ssess  any  proiH?rty  of 
the  Unitiil  Statics  or  of  the  government 
of  the  Philijtpine  Islands  contniry  to  the 
authority  thereof,  each  of  such  i)ers<>n8 
shall  Ih?  punished  hy  a  line  of  not  more 
than  live  thousand  dollars,  and  hy  im- 
prisonment, with  or  without  hard  lalxir, 
lor  a  i)erio<l  not  more  than  six  years. 


Sfx\  5,  All  iwrsons  who  rise  puy)licly 
and  tunuiltuously  in  order  to  attain  hy 
force  or  outside  of  lejral  metli<Mls  any  of 
tln'  following  objects,  are  guilty  ol  sedi- 
tion: 


veyamv  to  the  contrary  notwithstanding; 
and  every  i)en*r»n  hh  convicttnl  of  treason 
shall,  mortMiver,  1h'  incaiiahle  of  hohling 
any  ollice  under  the  Unite<l  Statics. 

Sw.  n'SMl.  Kvery  jH^rson,  owing  allegi- 
ance to  the  l^nittnl  States  and  having 
knowleilg<'  of  the  commission  of  any  tri»a- 
son  against  them,  who  concinils  and  doi>s 
not,  jis  so<ni  as  may  l)e,  disclose  and  mak<i 
known  the  same  to  the  Priwident  or  to 
some  ju<lge  of  the  I 'nite^l  States,  or  to  the 
govenmr  or  to  tKmw  judge  or  justice  of  a 
particular  State,  is  guilty  of  misprisi<m  of 
tn*ason,  and  shall  he  imprisontnl  not  more 
than  si'ven  years  ami  lined  not  nion»  than 
one  thoiLsand  dollars. 


Sec.  5:^4.  Kvery  jK^rson  who  incites, 
st^t.*-  on  f<M>*  iu<j<ints,  or  engages  in  any 
relH'llion  or  in.«urrc*<'ti(»n  against  the  au- 
thority of  the  Tnited  Stat(*s,  or  the  laws 
thereof,  or  givi^s  ai<l  or  comfort  tliereto, 
shall  1m'  punisheil  by  imprisr)nment  not 
nmrt'  than  ten  years,  or  by  a  line  of  not 
more  than  ten  thousitnd  <loIlars,  or  by 
l)oth  of  such  punishments;  and  shall, 
moreover,  In.'  in<'a|)id>le  of  holding  any 
ollice  under  the  Unitinl  States. 

Sk<-.  r>,'>:$<).  If  two  or  more  i^ersoiis  in 
any  State  or  Territory  cons[)ire  to  over- 
thn»w,  put  down,  or  to  <lc«troy  by  fonre 
the  (iovernment  of  the  Unite<l  Stall's,  or 
to  levy  war  against  tlu'in,  or  toop|K>seb5 
force  the  authority  thennjf;  or  by  fonre 
t(>  pn'vent,  hinder,  or  <lelay  theexi-cution 
of  any  law  of  the  I'nited  Stat<»s;  ar  by 
force  to  H«Mze,  take,  or  i>ossi*ss  any  proj)- 
erty  of  the  Tnit^Ml  Statt»s  contniry  to  the 
authority  theriMjf;  each  of  them  sliall  \H.t 
punisluMl  by  a  line  of  not  k*is  than  live 
liundrtMl  dollars  and  not  more  than  live 
thousaml  dollars;  or  ))y  imprisonment, 
with  or  without  hanl  lalH>r,  for  a  jH'ri(j<l 
not  less  than  six  months  nor  more  than 
six  years,  or  by  lx)th  such  line  and  im- 
prisonment. 

Sw.  5506.  Every  |H»rson  who,  by  any 
unlawful  nu^ns,  hinders,  delays,  pre- 
vents, or  oljstnicts,  or  combiner  and  con- 
fe^leratt-s  with  others  to  huider,  <lelay, 
prc^vent,  or  oljstruct  any  citizt^n  Ironi 
doing  any  act  re<|uirtMl  to  Ih»  done  to 
quality  liini  to  vote,  or  from  voting  at  any 


mo 


Pak.  I.  To  [>n'vt'iit  tin*  proinul^tion 
orc'xtH'iition  of  any  law  or  the  fnt*  boM- 
ing  of  any  i)oi>ular  olin'tion. 


Par.  2.  To  pri'wnt  t!u'  insular  govcrn- 
nicnt,  or  any  provincial  or  niuiii('i]ial 
>rovernnnMit,  or  any  public  j»tiifial  from 
friH'Iy  I'xcrcisini:  its  or  his  tliitit's  or  the 
<lue  t'XiH'Ution  tif  any  judittial  or  ailniinis- 
trative  order. 


Pafi.  .'{.  Ti>  ijiflict  any  act  nf  liale  or 
revenue  n|K)ii  the  pej>«»n  or  property  ni 
any  ollieial  «»r  a^'ejit  oi  the  insular  *rov- 
eriunent  or  ot  a  provmrial  or  municipal 
government. 


elivtion  in  any  State,  Territorj',  di«irirf. 
(*onnty,  city,  parinli,  towntthip,  .-ulnkrl 
district,  municipality,  €>r  otlier  terriu>riai 
subdivision,  Hhall  l>e  timMl  n«it  Itsit*  tlum 
live  hundred  dollan?,  or  lie  iinprijHwni 
not  let«  than  one  month  nor  more  tliab 
one  vi^r,  or  l)e  piininhed  by  Uith  i^m'ii 
fine  and  imprisonment. 

Sw.  5IWH.  Every  |>erHon  win*  knowingly 
and  willfully  olintnirti*,  renir^ts  nrop|h«!«! 
any  <»irKrer  of  the  Tnitefl  States  in  ^T\'m 
or  attemptinj;  to  nerve  or  extvute  aiiy 
mesne  prcK-w*  or  warrant,  or  any  nile  nr 
onh*r  of  any  eourt  of  the  Tniteil  Stalir?. 
or  any  other  le>»al  or  judicial  writ  «»r 
irnK-ew*,  or  a8Kau1t^,  lieat**,  or  wounds  any 
olthvror  other  iiennon  duly  uutliorizeil  in 
starving  or  extn^'Uting  any  writ,  rule,  *mler, 
pnMxw,  or  warrant  ahall  lie  iinprisone.1 
not  more  than  twelve  montliH  and  fiiwl 
not  more  than  thrc^  liun<lre<l  <lnllar><. 

Sw.  r>3iW.  Kvery  j >erw in  who  ti irnn>tly, 
or  by  threats  or  f«)nv,  emleavon^  to  in- 
lluemv,  hitinddate,  or  inifKNlt* any  witntH^ 
iir  i»ilicer  in  any  it»urt  of  the  l^nittHl  States' 
in  thedischargi'of  hij«  <luty,  or  eiirmjirly. 
or  I  )y  t  h  H'at.sor  fon V,  f  d  iHtnietH  or  iniiied<>i(, 
oren<leavorstool)stnirtor  iniiKMle.  thediie 
:nlnrmi>tratioM  of  justirt»  tlu^reiii.  shall  l«f 
puiiislie<l  liy  a  tine  of  iu»t  m«»rt»  than  fiw 
liiindn'«l  «lollai*s.  <m-  by  iniprisoiunent  nut 
more  than  three  months.  «>r  lioth. 

Si:r.  .">|07.  If  t\v<»  or  nion»  {HTs^ins  in 
any  Stati'  av  TiTriti»ry  e(>ii.<4|»in*  for  tin* 
purpose  iti  nniHilinjr,  hindering,  i»l»- 
stnictiiig.  or  defeating  in  any  nianm-r 
tlw'duc  (M»ur>eof  justiei»  in  any  State  or 
Territory,  with  intent  to  deny  t<i  any  citi- 
zen tlu'e«pial  prole<'tion  of  tin*  laws,  <ir 
to  injure  hint  (»r  his  pro|KTty  for  lawfully 
ciitojcing,  or  attempting  to  t^nfonv,  the 
riirht  <•!  any  iK'i-son,  <»r  class  of  iH*rs4>ns. 
tothciMiual  pmtectiou  of  the  laws,  each 
<»l"  sn«li  persons  shall  be  puni.^iheil  by  a 
line  of  n<»t  less  than  live  IniiidrtMl  nor 
nion*  than  live  thousand  dollars,  or  hv 
iniprisoimient.  with  or  without  lianl  lalx'»r, 
not  less  than  >i\'  months  nor  niort>  than 
six  years,  or  by  ImUIi  such  liiu*  and  im- 
jirisojiinent. 

Ski.  .V>1S.  It  tw»)  or  more  iK'rsonn  in 
any  Slate  or  Territory  conspirt*  to  pre- 
vent, by  force,  intimidation,  or  threat, 
any  pi-rson  fnun  accepting  (►r  holding  any 
ollice,  trust,  or  place  of  contidenoe  under 
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Par.  a.  To  inflict,  with  a  jxOitical  or 
pociiil  ohjoct,  any  act  of  liatc  or  rcvcnjrc 
u|w)n  in<livi«hials  or  upon  any  clasa  of 
individuals  in  the  islamln. 

Par.  5.  To  dcsiMiil,  with  a  political  or 
HJM'ial  <»hj('ct,  any  cla,*<s  of  persons,  natu- 
ral <»r  artificial,  a  municipality,  a  prov- 
ince, or  the  insular  troverinnent  or  the 
(invernnuMit  nf  the  rnite<l  States,  or  any 
j)art  of  its  pn»iH*rty. 


Skc.  H.  Any  fK^rson  puilty  of  scnlition 
as  <lefnie<l  in  section  5  hereof  shall  he 
punislu^l  hy  a  tine  of  not  exciHMlin^  live 
thousand  d<»llars  and  hy  imi>rit«onnient 
not  excee<ling  ten  yi^ars,  or  both. 


the  Tnite*!  Stiiti»s,  or  from  disi'haiying 
any  dutit»s  thereof;  or  to  induce  hy  like 
Hieans  any  ollicer  of  the  Tnited  States  to 
leave  any  State,  district,  or  j)lace  where 
his  duties  as  an  officer  are  risjuircMl  to  1h» 
l)t»rf<>rmiMl,  or  to  injure  him  in  his  jx^n^on 
or  projHTty  on  account  of  his  lawful  <lis- 
charpoof  the<lutie8  of  his  oflice,  or  while 
enjrapiMl  in  the  lawful  dist^harge  thertK)f, 
or  to  injure  his  j)roi)erty  so  eh  to  molest, 
internipt,  hinder,  or  impiMle  him  in  the 
dischar^je  of  his  official  duties,  eacli  of 
Huch  i>ersons  shall  1k»  punis}ie<l  ])y  a  fine 
of  not  less  than  five  hun<lre<l  nor  more 
than  five  thousiind  <h)llarH,  or  })y  impris- 
onment, with  or  without  hanl  IalM>r,  not 
less  than  six  months  nor  more*  than  six 
years,  or  hy  Inith  such  fine  and  imprison- 
ment. 

Sec.  550S.  If  tw<»  or  mow  jXTSons  con- 
s]»in^  to  injun»,  oj)press,  thrt»aten,  or  in- 
timidate any  <ritizen  in  the  frtM'  exercise 
or  enjoyment  of  any  ri^ht  or  ]>rivilc^ 
s<*cunMl  to  liim  hy  the  (Constitution  or 
laws  of  the  rnitt*<l  States,  or  Inmuse  of 
his  havinjr  so  exercis*^!  tlie  same;  or  if 
two  or  more  |K'rsons  jjo  in  dis^uist^on  the 
highway,  or  on  the  pn^mist»s  of  another, 
with  intent  to  prevent  or  hin<Ier  his  free 
exercist?  or  enjoyment  of  any  rijjht  or 
I>rivih»jre  s<»  secunNl,  tliey  sliall  In?  fined 
not  more  than  five  thousand  dollars  and 
imprisonefl  not  mon^than  ten  years;  and 
shall,  moH'over,  Ik*  tlit^rt^after  ineli^hle 
to  any  otli«v,  or  pla<*e  of  honor,  profit,  or 
tnist  create<l  hy  the  CV>nstituti(m  or  laws 
of  the  l'nit<Ml  States. 

Sec.  5510.  If  two  or  more  persons  in 
any  Stat<^  or  TiTritory  conspire*,  or  jfo  in 
disjruise  on  tlu'  highway  or  on  the  prem- 
ises of  another,  for  tlie  puri>oHe  of  depriv- 
hijr.  either  dirtn'tly  or  indirectly,  any 
IH»rs<.>n  or  class  of  |H^rs<>ns  of  tlie  (Hpial 
I)rotectioii  of  the  laws,  or  of  e<jiial  j)riv- 
ile^es  and  imnmnities  under  the  laws;  or 
for  the  i>uriK)seof  pn*ventin>r  or  liinder- 
injr  the  constitutnl  authorities  of  any 
State  or  Territory  from  ^ vin^  or  st^curing 
to  all  |K»rsons  within  such  State  or  Terri- 
t^>ry  the  cnpial  proteetifni  of  the  laws; 
(»ach  of  such  iM*rsons  shall  Ik*  punished  by 
a  fine  of  not  less  than  five  hundre<l  nor 
more  than  five  thousand  dollars,  or  by 
im]>risonment,with  or  without  hanl  lalwr, 
not  less  than  six  months  nor  luorv*  \.Vs»:cv^vf. 
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( Sections  5  and  6  of  the  act  of  the  Phil- 
ippine Commission  No.  292  are  reenact- 
menb4,  with  nio<Ufie<l  penaUies,  of  articles 
236  and  2:^7  of  the  refonn  penal  code  of 
Spain,  in  force  in  the  Philippines  at  the 
time  of  the  transfer  of  sovereignty.  Said 
articles  of  the  Spanish  code  are  as  follows: 

*'Airr.  236.  Those  who  shall  rise  pub- 
licly and  tumiiItuoiu<ly  in  order  to  attain 
by  force  or  outside  of  legal  methods  any 
of  the  following  objects  are  guilty  of 
se<lition: 

**1.  To  prevent  the  promulgation  or 
execution  of  laws,  or  the  free  holding  of 
popular  elections  in  any  province,  cir- 
(uimst'ription,  or  electoral  district. 

**2.  To  prevent  any  authority,  corpo- 
ration, oflicial,  or  public  ottiwr  from 
frtvly  exercising  his  duties  or  the  execu- 
tion of  his  oflicial  oradmiui^tnitive  orflers. 

"3.  To  wreak  any  dee<l  of  hate  or  re- 
venge upon  the  j»enM>n  or  i)roperty  of 
any  authority  or  its  agents. 

"4.  To  wreak,  with  a  political  or  social 
c»})jc<*t,  any  detMl  of  hate  or  revengi*  ujwn 
indivi<l(ialH  or  u|X)n  any  ('law<  in  the  State. 

"5.  Todej<|M»iI,  witli  a  political  orwx-ial 
ol»jt.H*t,  any  class  of  persons,  tl  <»  munici- 
pality, tlic  province,  or  the  Stale  of  all  or 
any  part  (»f  their  pmperty,  <»r  to  lay  waste 
(»r  destroy  such  pn^iK^rty. 

"Art.  2.'»7.  Thow  who,  ])y  inciting  the 
seditions  and  making  them  resolute,  shall 
have  pnnnottMl  an<l  snpported  sedition, 
an<l  its  principal  leaders,  shall  he  pnn- 
ishe<l  with  the  fM^nalty  of  irrlttsion  trm- 
[Htntl  sh<»nl<l  they  he  incln<le<l  in  any  of 
the  cases  siH'cifie<i  in  the  lirst  paragraph 
of  No.  2  of  article  174,  and  witli  that  of 
ftrisin}!  imnfnn^hnnld  they  not  Im.^  included 
in  any  of  these." 

(S<^' Trans.  IVnal  Code  for  the  IMulii)- 
pines,  Div.  of  Ins.  Affrs.,  War.  Dept. ) 

Skc.  7.  All  iK*rsons  consj)iring  to  com- 
mit the  crime  of  sedition  shall  l>e  pun- 
ishe<l  by  a  fine  of  n<»t  excee<ling  one 
thousaml  dollars,  or  hy  iiupris<nniient  not 
exceeding  live  yeiu*s,  or  l)oth. 


8h:c.  5.^37.  Every  person  who  r«H*rait8 
sol<liei*s<»rsiulors  within  the  United  States 
to  en;rage  in  armeil  hostility  a^nst  the 
siime,  or  who  opens  within  the  United 
States  a  recrniting  station  for  the  enlist- 
ment of  such  soMiers  or  sailors  to  serve 
in  any  mann(>r  in  arme<l  hostility  against 
the  Unittnl  States,  shall  l>c  fined  not  Itss 
than  two  blind reil  dollars  nor  more  than 
onethonsand  iloIlarF,  and  imprisoned  not 
less  than  one  year  nor  more  than  Ave 
voars. 


Sfx'.  5338.  FiVory  i4r)l(He  or  sailor  on- 
listtMl  or  I'njrajJjtMl  within  the  ITnitCMl  States 
with  intent  t/)  w»rve  in  anned  hostility 
against  the  same,  Hhall  L>e  punished  by  a 
tine  of  one  hundred  dollarH,  and  by  iin- 
priHonment  not  le«s  than  one  year  nor 
more  than  three  yi^rs. 

Sec.  1:U2,  Art.*  19,  p.  232,  V.  S.  Rev. 
Statfi.  Any  otlieer  who  uses  contemptuous 
or  ditfresi)ectful  wohIh  apainnt  the  Presi- 
dent, the  Vice-President,  the  Congn^ss  of 
the  Unittnl  States,  or  the  chief  maj^fistrate 
or  U»j^slature  of  any  of  the  Unitetl  States 
in  which  he  is  (piartere<l,  shall  Ik?  dis- 
missed fn»m  the  w^rvice  or  otherwise 
punislunl,  as  a  court-martial  may  direct. 
Any  soldier  who  so  offen<ls  shall  l>e  pun- 
ishes! as  a  <'ourt^martial  may  direct. 

Sec.  1342,  Art.  22.  A  nyotiicer  or  soldier 
who  U'j^ins,  exeites,  causes,  or  j(»ins  in 
any  mutiny  or  se<liti<»n,  in  any  troop, 
battery,  <M>mivany,  i>arty,  [Mwt,  detacli- 
ment,  <»r  jruanl,  shall  suffer  death,  or  such 
other  punishment  as  a  court-martial  may 
diret't. 

Sw.  1342,  Art.  2:5.  Any  <>tli<*er  or  soldier 
who,  U'injr  pn^sentat  any  mutiny  or  sedi- 
tion, d<K's  Wit  uw  his  utmost  end(»avor  to 
suppn'ss  the  siune,  or  havin)^:  knowh-Hl^ 
(,f  any  intendtnl  mutiny  or  se<lition,  does 
n(4,  without  iUday,  jjive  information 
thereof  to  his  <'ommandin^  officer,  shall 
suffer  death,  or  such  other  punishment  as 
a  court-martial  may  din»ct 

Sw.  1()24,  Art.  H,  provides:  "Such  pun- 
ishment iis  a  court-martial  may  ailjud^ 
may  Ih»  inHitrt^Ml  on  any  jK^rstm  in  the 
Navy  who  ♦  ♦  *  utters  any  seditious 
or  nnitinous  words.*' 

Art  Xo.  2U-2  Phiiiftpiuf  (\ninniiwion.  (kulf  (tf  TnmeHftee, 

Sec.  S.  Kvery  ihtsoii  who  .«hall  utter  Se<'.  5;V)5.  WhiH'ver  shall  lx»  jjuilty  of 
stnlitious  w<inls  or  s|K*e(lies,  write,  pub-  uttering  .MtMlitious  words  or  sjx»e<*ht»s, 
lish,  or  <'ircnlate  scurrilous  liUMs  apiinst  sjm*a<lin>r  abnm<l  fain'  news,  writinjr  or 
the  (ioverumeiit  of  th«*  I'Uiteil  Statt»s  (»r  dis|>ersinj;  s<"urrilous  HIh'Is  a^inst  the 
the  insuhir  jrovernment  (»f  the  TMiilippine  State  or  <ieneral  <iovernnient,  disturbing 
Islands,  or  whi<h  t4*nd  to  disturb  or  nh-  or  olistructinjf  any  lawful  otfi<*er  in  exe- 
structany  lawful  otficer  in  executing;  his  rutiuK  his  otlice,  or  of  insti^ting  others 
odiec,  or  whirh  tend  t<>  instipite  others  to  to  ciilwil  and  me(»t  tojrc'ther,  to  contrive, 
cabal  or  nuvt  to^'cther  for  unlawful  pur-  invent,  suj^wt,  or  incite  n»lK»llious  con- 
poses,  or  whirh  Huj,%rest  or  incite  n'lK»lliou8  sj)ira<'ies,  riots,  or  any  manner  of  unlaw- 
<"(mspiraeies  or  riots,  or  whieh  tend  t<»  stir  ful  feutl  or  differences.  then»by  ti*  stir 
up  the  iH'ople  apiinst  the  lawful  author-  |ieople  up  maliciously  to  <-ontrive  the  ruin 


fi64 


itici*  or  to  <listur]>  tlie  ]iesu*e  of  th**  «-om- 
inunity,  thi*  sjifi»tyan«l  onU*r  of  tin*  <lov- 
eniiiK»nt.  or  whoj*hall  kiiowinirly<N»not»iil 
HiM-h  ovil  i>r»u'titt's,  shall  Ik»  |>iiniHhi'<l  by 
aHnc  not  exctHHlin^twi*  thousand  dollar^ 
or  !>y  inij>risonnit*nt  not  t'xivtslinj:  two 
years,  or  Ixith  in  tht?  <Us<'retion  of  thi* 
(\)iirt. 

(This  st*<-tion  was  pn>l>ahly  tlraftetl  by 
Hon.  Liikt»  K.  \Vri«rht,  a**tinjr  jrovemor 
of  ihf  l*hilip|»im»s,  who  formerly  jirae- 
tic*"*!  law  in  Tt*nnt»ssef.  Bi'inj;  fanuliar 
with  the  statutes  of  that  State,  lie  natu- 
rally a«loi»te«  I  the  lanirua^*  iMiiploytnl  by 
the  Tenness*"!'  If»jrislatun»  in  <*n*atinjr  an 
enactment  «»f  similar  eharaeter. ) 


anil  (loptnietion  of  the  |x?au*e,  safety, 
onler  of  the  (rovemment,  or  nhall  ki 
injrly  <N»nreal  snich  evil  practicei^,  sha 
)»unij<he<]  by  finean<l  iiiipriHonnienta 
<lis4*retion  of  the  einirt  ami  jiirj'  trying 
e:L<e,  a:i(l  may  lie  (*oiiiiH'lIe<l  to  give) 
and  sutiieieiit  Hiireties*  for  hw  or  her  | 
U'havionlurin^  the  court'**  pleasure, 
shall  U'  im-apable  of  lieariiiK  any  otfi< 
honor,  tnist.or  profit  in  the  State  gin 
ment  f(»r  tlie  tifiaoe  of  three  years, 
shall  bi»  the  duty  of  the  judge  to  give 
in  rharjre  to  the  gran«l  jury,  and  no  ) 
e<'Utor  shall  1h»  riH^jninN]  to  an  indieti 
under  thii*  article. 

( StH»  see.  5rv>5,  Code  of  Tennessee, 
liktn  A:  Vertreen,  1S84.) 

lirriiu'ti  Stniutrx  of  thr    VuU^  Slaf* 

Skt.  2111.  Ever>-  ])en?on  who  8 
any  talk,  siK-eeh,  metwage,  €>r  letter  tn 
Intlian  nation,  trilie,  ehief,  or  indivit 
with  an  intent  to  proiliK-e  a  (*ontraver 
or  infraction  of  any  treaty  <»r  law  of 
fnitiHl  Stat«^,  or  to  disturb  the  fK'aiv 
tr.iiii|nillity  of  the  Ciiiteil  Stati-s.  is  li 
to  a  |M'nalt\  <if  two  tlioiisiiinl  didiars. 

S  r.( .  J 1 1 L*.  K\ fry  j  htsi  »n  w  I  h  •  rarrii 
d«'li\»r^  any  talk,  nn»<sair*-.  s|Nt*i'li 
h-tt»i,  intrii.Uil  to  pHMliirt'  a  omtra 
tii'ii  ..r  iiiira«ti«in  «»f  any  In-aiy  or  la 
tin-  Initfil  SiatfS.  or  to  ilisturh  tlu*  p 
«»rTraij'Hiillity  <ii  the  riiitcil  Stat**?*,  ki 
in-j  tin*  r..ntent>  thertNif,  to  i»r  fnun 
Indian  natinii.  triU*.  chief,  or  indivit: 
fj«»in  iir  til  any  |KTson  «»r  ]H.'nH»ns  w 
ever.  rr^i«lini;  within  the  l'nil<Hl  Stj 
Ml-  ir..nii.rtoanysubj«'ct.  eitizi»n.  or  a 
of  any  f-.n-i-rn  jKiwcr  i»r  State  is  liabh 
iH'iialty  i»f  lUif  thf»a'*;ind  dollars. 

Srr.  LMi:;.  Kvcry  iH-rs«in  win.  ,-ai 
on  a  riirn-s|H.ndcnce.  by  K'ttcT  or  ot 
wi-f.  \\i:h  any  forciirn  iiatifin  or  (Mt 
\Niih  an  iiiti-nt  ti»  inihh*«'  siirh  fur 
natiiin  «»r  p. 'wcr  to  t*\cite  any  ln< 
nati'-n.  liiU-.  »-|jit'f.  or  individual,  to 
airain^t  tin-  I'liittil  State^,  or  to  the 
iati.-rj  ..I  .my  existinv:  trtiity:  or 
alitiiaif-.  "F  attt-niptx  t«»  alienate 
( ••tiii<li-ni  ••  lit  any  In«lian  or  Indians  f 
tin-  <  iii\»'rii:iM-nT  of  the  I'nitinl  State 
i iai  lie  t-  •  a  J t  nalty  of  •  »ne  thousand  doll 
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Art  No.  1*92^  PhUijypluf  (hminiiwlon. 

Skc\  9.  All  i>or«)nH  who  Hhall  iiuM*t 
tojrethor  for  tlu'  purjH»s<»  of  forming  or 
whoHliall  form  any  sorn*t  WM'H'ty,  or  wh<» 
nhall  afU'r  the  i)tw<Hiijn'  of  this  art  cjhi- 
tinne  meiiilH.»r>*hi])  in  a  WM'irty  aln*iuly 
f(»riiu><l,  liavin^  for  itn  ol)jtrt,  in  wholr  or 
in  ]>art,  the  promotion  of  tn*a>*<»n,  ri'ln*!- 
lion,  or  Hcsiition,  or  tin*  i>n»mnl^tion  of 
any  |M)liti(>al  opinion  or  iN)li(*y  Mhall  U' 
puni^luNl  hy  a  thio  not  i^x<'tHNlin>j  one 
thousand  dollars  or  hy  in)]>riH<jnment  not 
exriHHlin^  mw  yoar,  or  Injth. 


Re^iswd  Stntntrn  of  Florida. 

2376.  Exoitin^r  insurrection.  If  any 
IwrHon  8hall  excite  an  inHurrtH-tion  or  se- 
diti(»n  amonjjHt  any  iM>rtion  or  claw*  of 
the  iH)pulation  of  thin  State,  or  nliall  at- 
tempt hy  writin^r,  Hiieakin^r,  or  hy  any 
other  meanfl  to  excite  Huch  iiwurreirtion 
or  flcnlition,  the  i>erHon  or  i)er»onH  ho 
offending  nhall  U*  puninluMl  ])y  imprinon- 
ment  in  the  State  prinon  not  excee<iing 
twenty  years. 

Penal  Qxle  of  Went  Virginia.     (ChajMer 
CXLIII.) 

Sec.  4.  If  any  |K*r8on  shall  attempt  to 
justify  or  uphold  an  anne<l  invasi<m  of 
this  State,  or  an  or)^ni7A><l  insurre<*tion 
then»in,  hy  siH»akin>r,  writinjr,  or  print- 
injr,  or  l>y  juihlishin^  or  circulating  any 
written  or  printed  dtK'ument,  or  in  any 
other  way  whatever,  durinji:  tlie  contin- 
uance of  such  invanion  or  insurnn'tion,  he 
shall  Ik*  fxiunX  not  exi'itNlinj?  one  thou- 
sand dollars  and  U>  c(m(in(Nl  in  jail  not 
exctHHlinjj  twelve  months. 

lAiir)^  of  Manjiauil. 

Set.  2f)7.  If  any  iH'rson  or  |H'rsonH 
within  tliis  State  shall  liold  any  w^n>t  or 
puhli<>  m(H*tintr  or  unite  with  or  ]M^lon>;  to 
any  stn-n-t  clul)  or  aAtN'iation  known  hy 
him  or  them  to  1h»  intende<l  toeffwt,  pro 
mote.  orennMiraj^  the  sejiuration  or  h<»- 
c<»ssion  of  this  State  from  the  (rovernnient 
or  I'nion  of  the  I'nite^l  Statcv,  every  such 
|H»rson,  u|K»n  conviction  thereof,  shall  Ikj 
senten(re<l  to  continement  in  the  jieniten- 
tiary  for  a  term  not  h«s  than  two  nor 
more  than  six  ywirs,  or  to  a  fine  of  not 
less  than  five  hundnnl  or  mon*  than  thnn* 
thousand  dollars,  at  the  dis<*retion  of  the 
(*ourt. 

Gen.  Stain,  of  Kanwm.    (  Chap.  VHt^  crimen^ 

C(V.  ) 

Sbc.  3.  Any  citizen  of  this  State  who 
shall  join  any  WK'iety  or  organization  the 
o]>je(rt  of  which  shall  Im^  U\  prinhice  an 
insurrection  or  to  revolutionize  the  jcov- 
emment  of  this  Statt*  or  of  tin-  Tnitwl 
Btattifl,  or  shall  funiish  annfn  or  military 
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stores  to  the  enemies  of  this  State  or  of 
the  United  States,  knowing  them  to  W 
siich,  Hhall,  upon  conviction,  be  panuhed 
by  (^nfiuement  in  the  penitentiary  for 
not  lew  than  one  nor  more  than  ten  yetrs. 

Ret^ised  StaiJt.  of  Florida. 

Sbc.  2374.  Combination  to  usofp  gov- 
ernment: If  two  or  more  peraons  Hhall 
combine  by  force  to  usurp  the  go\-em- 
ment  of  thiH  State,  or  to  overturn  the 
8ame,  or  interfere  forcibly  in  the  admio- 
intration  of  the  government  or  any  de 
I>artment  thereof,  the  person  so  offendim; 
Hhal]  lie  punished  t)y  imprisonment  in 
the  State  prison  not  exceeding  ten  y«ai9. 

DeetJtion  nf  the  Ihiited  «Sta/A«   Suprrmf 

The  Supreme  Court  of  the  United  Statn> 
Kay: 

'*(){)en  resistance  to  the  meatnirep 
(UhmiunI  nei^eeeary  to  sulxhie  a  great 
M'lM'llion  by  those  who  enjoy  the  pn»- 
t<H*ti<)n  of  government  and  have  nut  tin* 
(»xcii»e  even  of  prejudice  of  tttH*tion  ti« 
ph'jul  in  their  favor  becomes  an  rnormotu 
rriini-  whrii  it  asHumeH  the*  form  of  a  tHH-n't 
political  or^ranization,  ariiKMl  to  op]N»M' 
the  laws.  an«l  se<»ks  l)y  ntcalthy  nH^ann  ti» 
intHKliH-i'  the  cnoiiiieH  <»f  tlu*  <»oiintry  intn 
prart'lnl  (MuninimiticH,  thert»  to  lighl  tlie 
t4»nh  nf  civil  war  and  thus  ovorthn>w 
the  i»ow<T  nf  the  KnitiNl  States.  (Vm- 
spiracics  like  thi»tHMit  Hudi  a  jiinrtun.*  aiv 
•  extremely  perilous,  and  thone  i*<)nfenie«l 
ill  them  an'  dangennw  enemies  U^  tlieir 
cniHitry  ami  hIiouM  reoeivo  the  ht»avii*i*t 
penalties  nf  the  law  a«  an  oxanipU*  !•» 
«leter  «»thers  frnin  ssiniilar  criiiiiiial  itm- 
«lu<t.  '     (  Kx    parte    Milligan,     4    Wall., 

i:;(). ) 

Ait  Xn.   .'!i.\   I'li'ilipit'nii   (\nniii'iss'i,n,.  H,  r.  Slats.  i>f  the  Vuitt'tl  Sfatttt, 

Sk<\  10.    rntil  it  has  heerj  nirn-ialiy  pm-  Si:c.  .-);;:>,').    Kv<Ty  citizen  of  the  I'liiterl 

claime<l  that  a  state  nf  war  nr  irisiirn'ctinii  States,  whether  actually  resident  or  abiii- 

ajraiiist   the  antlmrity  nr  snvenMy:iity  i^i  \\\)i  within   the  same  or  in   any    fort^gn 

the  Tinted  Stati's  nr»  longer  exists  in  the  «'nnntry,  wlm.  without  the  }x^rn)iK8i(»n  or 

riiilippine  Islan<ls,  it  shall  he  nnlawfnl  anthnrity   nf  the   (rovernmont,    diriK'tly 

f«>r  any  jM'rsnii  tn  a«lvr»cate,  nrally  nr  hy  <»r  imlirei-tly  cninniencreH  or    carrii^s    on 

writing'  nr  printinir  nr  like  methn«ls.  the  any  verhal  nr  written  rorres(>ondcnce  or 

indepen«Ience«if  tlu'  IMiilippine  lslan«Isnr  intercnnrsi'  with  any  foreign  government, 
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their  peparation  fnim  tlie  UniU'd  Stattv, 
whether  l)y  |H»aiHiable  or  forcihlt?  ineanw,  or 
to  print,  pn)>lish,or('iri*ulateany  han<lbill, 
newBi>ap<*r,  or  otlier  pii)>li(*ation  a<lvocat- 
ing  surh  independence  or  8ei)aration. 

Any  p<»rHon  violating  the  provisionH  of 
this  section  shall  \ie  puniHhe<l  by  a  fine 
of  not  exe(*e<ling  two  thou8and  <lollar8  an<l 
imprisonment  not  exceeding  one  year. 


or  any  officer  or  agent  thereof,  with  an 
intent  to  inHuence  the  mf^annreH  or  con- 
duct of  any  fon'ign  government,  or  of  any 
officer  or  agtMit  thereof,  in  relation  to 
any  dinputeH  or  controver»ie«  with  the 
United  Staten,  or  to  defeat  the  meanures 
of  the  (lovernment  of  the  Unite<l  States; 
and  every  iK»rsr>n,  l)eing  a  citizen  of  or 
resident  within  the  United  States,  and  not 
duly  authorized,  who  counsels,  advisee, 
or  assists  in  any  such  corres|)on(h»nct»  with 
such  intent  shall  )h^  punislied  by  a  fine 
of  not  more  than  five  thousand  dollars 
and  l)y  imprisonment  during  a  term  not 
lens  than  six  montlis  nor  more  than  three 
yt»ars;  but  notliing  in  this  »»ction  shall  Ikj 
constnitKi  to  abridge  the  right  of  a  citizen 
to  apply,  himself  or  his  agent,  to  any 
foR'ign  government  or  the  agents  thereof 
for  rinlress  of  any  injurv'  whi<*h  he  may 
have  sustaine<l  fnun  such  government  or 
any  of  its  agi^its  or  subje<*ts. 

[jiirs  of  }f(irtffati(l. 

Sec.  2fi7.  I  f  any  |x»rs<m  or  ]H»rsons  with- 
in this  State  shall  hold  any  siH'ret  or  puln 
lie  meeting,  or  unite  with  or  lielong  to 
any  secri»t  club  or  ass<»ciation  known  by 
him  or  them  to  Iw  intendinl  to  effect^ 
pr(tmut*\  or  nirourtitfe  thf  se/Htratiou  or  se- 
ceMloH  of  //*M  Stab' from  thr  (iorerumcut  or 
IWum  of  th'  I'liiii'il  Stfih'H^  every  such  |>er- 
son,  \\\ntu  conviction  thereof,  shall  Ik? 
sentence<l  to  <*onfinement  in  the  iH*niten- 
tiary  for  a  term  n<»t  U>ss  tlian  two  nor 
more  than  six  years,  or  to  a  fine  of  not 
k>ss  tl\an  five  hundrml  or  more  than  thn*e 
thousand  dollars,  at  the  discretion  of  the 
court. 

SlntntcH  of  Xnr  JrrHCij  (cha/flrr  on  crlmt')*). 

Sec.  4.  If  any  person  owing  alk*giance 
to  this  Stat**  shall,  by  siH?<*ch,  writing, 
oi>en  <leiMl  oriu't,  advisc^lly  and  wittingly 
maintain  and  defend  the  authority  or 
jurisdiction  of  any  foreign  i»ower,  iioten- 
tate,  republic,  king,  state,  <»r  nation  what- 
soever in  and  over  this  State,  or  the  i)«»o- 
ple  thereof,  such  iK'rscm  sooffendingshall, 
on  (H)nviction,  l>e  punislnMl  by  fine  orini- 
prisrmmcnt,  or  lK>th,  or  by  fine  or  im- 
prisonment at  hard  lalN>r,  or  lK>th,  the 
fine  not  to  ex(*(^i  four  humlred  iloUars 
nor  the  imprisonment  tlie  tenn  of  one 
year. 
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storee  to  the  enemies  of  thiff  f>tate  or  uj 
the  I-nited  States,  knowiog  them  to  W 
such,  nhall,  upon  conviction,  be  pnniiiM 
by  (X>nfinement  in  the  penitentiary  for 
not  leKB  than  one  nor  more  than  ten  yean. 

Revised  8UU*.  of  FUrrida. 

Sk-.  2:^74.  Combination  to  naorp  gm- 
emment:  If  two  or  more  peraons  Hhall 
combine  by  force  to  usurp  the  govern- 
ment of  thifl  State,  or  to  overturn  \\w 
same,  or  interfere  forcibly  in  the  adiiiin- 
ipt ration  of  the  government  or  any  dt^ 
I^artment  thereof,  the  person  so  offemlin^ 
Hhall  lie  punished  by  imprisonment  in 
the  State  prison  not  exceeding  ten  yea». 

Detrition  of  the  Ihiited  Staf^  Sufnrmf 

Thf  Supreme  Court  of  the  Unite^l  Stat*^ 
Hay: 

'M)|)eii  resistance  to  the  meatniren 
dtM-iiMNl  nocewary  to  suIkIuo  a  jfwat 
n*1  Million  by  those  who  enjoy  the  pn»- 
t4><'ti(>n  of  irovemment  anil  have  nut  thv 
oxi'iise  even  of  prejudice  of  section  to 
ploiul  in  tlioir  favor  becomes  an  niftnuou^ 
rrinn  whi'ii  It  aKHunies  the  form  ai  a  wN-n-l 
p.»liti(jil  orjTcinization,  ariiuNl  to  opiii»s»- 
thr  laws,  ami  neekn  hy  ntoalthy  nu'aii:^  t«» 
intnuhn'o  tli<*eneiini»H  <if  the  <*<iiintry  int" 
jMati'tuI  ««.iiuininiti<»t*,  thert*  to  lijrlit  tlif 
t«»rrli  of  civil  war  and  thun  overtlimw 
thr  powiT  of  the  rnittnl  Statc^H.  (Vm- 
s|»ira(irs  like  thes«»at  HiK'b  a  jiineturi'  are 
•  cxtrrnirly  iK'riltnis,  and  tho^4l•  r(»mi>nif«l 
ill  tlu'Mi  are  (langertm»  eneinii^  to  thfir 
i'ouutry  and  Hliould  n»('eive  the  heaviest 
jMiialtirs  of  the  law  oh  an  example  to 
detrr  oiluTs  from  Hiniilar  eriiiiinal  4i»ii- 
dih  t."     I  Kx    parte    Milligan,     4    Wall., 

i;;o. ) 

Art  .\n.   .'ft/,    I'hi/ijffum   Cuniinissioii.  li,  r.  Slats,  '[f  thr  Cnift'fi  Staffjt. 

Sk<\  10.   I'litil  it  lias  Ik'ch  niliciaily  i»n»-  Si:«  .  .">:;;{.'».    Kv^ry  citizen  of  th(»  l'nite«1 

claimc"!  that  a  stat<' of  war  or  insurn-i'tioii  States,  whether  actually  resident  or  abid- 

avrainst   the  authority  or  sovcrciiruty  of  in^r  within   the  name  or  in  any   foreign 

the  TnitiMl  States  no  longer  exists  in  the  country,  who,  without  the  lK^niiiK}4]on  «)r 

riiilippine  Islands,  it  shall  he  unlawful  authority    of   the   (ioverninent,    dinvtly 

for  any  person  to  advocate,  orally  <»r  hy  or  indire«tly  coinnienees  or    c*arrii*H    on 

writinir  or  printini:  or  like  nietho«ls.  the  any  verhal  or  written  <'nrn^)N>ndencTe  or 

independence  of  the  Thilippine  Islands  or  intercours4*  with  any  forei|^  government. 
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their  wparation  from  the  United  States, 
whether  by  jx^aceable  or  forcible  meann,  or 
to  print,  publish, orrireulateany  handbill, 
newspaper,  or  other  pii])li('ation  a<lvocat- 
ing  such  independence  or  geimration. 

Any  person  violatinjj  the  provisions  of 
this  section  shall  be  punishe<i  by  a  fine 
of  not  exceeding?  two  thousand  dollars  an<l 
imprisomnent  not  exceeding  one  year. 


or  any  officer  or  agent  thereof,  with  an 
intent  to  inthienct*  the  meanurefl  or  con- 
duct of  liny  foreijru  governnjont,  or  of  any 
offic<T  or  ag(Mit  thereof,  in  relation  to 
any  disputes  or  controversies  with  tlie 
Unitx?<i  States,  or  to  defeat  tlie  measures 
of  the  (loverninent  of  the  United  States; 
and  every  jH»rson,  l>eiug  a  citizen  of  or 
resi<ient  within  the  United  States,  and  not 
<luly  authorizeil,  wlio  counsels,  advises, 
or  assists  in  any  sucli  corres|)ondence  with 
such  intent  shall  be  punishe<i  by  a  fine 
of  not  more  than  five  thousanfi  dollars 
and  by  imprisonment  during  a  term  not 
less  than  six  months  nor  mort»  than  three 
years;  but  nothing  in  this  sectipn  shall  ))e 
construed  U)  abridgt*  the  right  of  a  citizen 
to  apply,  himself  or  his  agc^nt,  to  any 
foRMgn  goveniment  or  the  agents  thereof 
for  re<lress  of  any  injury  whi(!h  he  may 
have  sustaine<l  from  such  government  or 
any  of  its  agt^nts  or  subje<'ts. 

fjiirs  of  Manjiaml. 

Sec.  2(M.  1  f  any  ix»rson  or  ]>erw)ns  with- 
in this  State  shall  hol<l  any  secret  or  pul)- 
lic  meeting,  or  unite  with  or  lx*long  to 
any  secret  club  or  ass(HMati(ni  known  by 
him  or  them  to  be  intendtMl  to  effe<*t, 
proiiiotff  or  ftirourtuje  the  Hejutration  or  ne- 
ceMion  of  Ihin  St  a  tf  from  the  (tttreriimrnt  or 
1 71  ion  of  the  Vuiteil  Staten^  every  such  |H»r- 
8on,  u\Hm  conviction  thereof,  shall  ))e 
sentencwl  to  <^)nfinement  in  the  jwniten- 
tiary  for  a  term  not  less  than  two  nor 
more  than  six  years,  or  to  a  fine  of  not 
less  tt\an  five  hundre<l  or  more  than  three 
thousand  dollars,  at  the  discretion  of  the 
court. 

Slatntea  of  Xeir  JfTsry  (cha/der  on  crimes). 

Sec.  4.  If  any  person  owing  allegiance 
to  this  Stat*»  shall,  by  siieetrh,  writing, 
open  dee<i  ora4*t,  a<lvis«*<lly  and  wittingly 
maintain  and  defend  the  authority  or 
jurisdiction  of  any  fort»ign  jxjwer,  iioten- 
tate,  republic,  king,  state,  <»r  nation  what- 
soever in  and  over  this  State,  or  the  peo- 
ple thereof,  such  |K>rson  so  offemiingshall, 
on  convi(rtion,  1h^  punishinl  by  tine  or  im- 
prisonment, or  lH)th,  or  by  tine  or  im- 
prisonment at  hanl  lal)or,  or  lK>th,  the 
fine  not  to  exceed  four  hnmlriHi  dollars 
nor  the  imprisonment  the  tenu  of  one 
year. 
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PenfU.  code  of  Virginia. 

Sec.  3658.  Treaflon  shall  consist  only  in 
levying  war  against  the  State,  or  adhering 
t(»  its  enemies,  giving  them  ai<i  an<l  eonn- 
fort,  or  estahlishing,  without  authority  of 
the  legislature,  any  government  within 
its  limita  separate  from  the  existing  gov- 
ernment, or  holding  or  executing  in  such 
usur|)e<l  government  any  office,  or  pro- 
fessing allegiance  or  fi<lelity  to  it,  or  re- 
sisting the  execution  of  the  laws  un<ler 
color  of  its  authority;  an<l  such  treason, 
if  prove<l  l)y  the  testimony  of  two  wit- 
nesses to  the  same  overt.  'M'i  or  hy  con- 
fession in  court,  shall  be  ]>uni8he<l  with 
death. 

«  «  «  « 

Sec.  3660.  If  any  person  attempt  to 
establish  any  such  usurpe<l  govemnu*nt 
and  conunit  any  overt  act  therefor,  or  by 
writing  (»r  s|>eaking  endeavor  to  instigate 
others  to  establish  such  government,  he 
shall  Ik?  confine<l  in  jail  not  exceetling 
twelve  months  and  tinetl  not  excet^ling 
one  thousand  dollars. 

See  I-Aws  of  Rhoile  Islan<l,  chap.  :iO, 
sections  4-7.     ( Post  p.  0H:1  ) 

Dtrisitm  of  the  Viiltcd  Stnh'H  Sufjrnne  Court. 

Kes|>e<-ting  the  title  to  sovereignty  an<l 
proi)erty  accjuiriHl  by  the  Unite<i  Statics 
in  the  Philippines  the  Su])reme  Court 
say  (see  the  Diamond  King  i-a^^t*,  opinion 
filed  IVc.  2,  IWl): 

**It  is  further  contende<l  that  a  distinc- 
tion exist-s  in  that,  while  complete  i>«k»- 
s*'^*«sion  of  Porto  Rico  was  taken  by  the 
Unittnl  States,  this  was  not  so  as  to  the 
Philippines,  l)e<'ausi»  of  the  arme<l  resist- 
ance of  the  native  inhabitants  to  a  greater 
or  less  extent. 

"We  nuist  de<*line  to  assume  that  the 
(.loveriiment  wishes  thus  ttxlisparage  the 
title  of  the  TnitiMl  States  or  to  pla«v  itself 
in  the  jK^sitiou  of  waging  a  war  of  conquest. 

'*The  sovereignty  of  S[kain  over  the 
Philippines  and  }H»ssession  under  claim 
of  title  ha<l  exist-e<l  for  a  long  si^ritv  of 
years  prior  to  the  war  with  the  Unite<i 
States.  The  fact  that  there  were  inflir- 
rections  against  her  or  that  unciviliieci 
trilKW  may  have  detm\  her  will  did  not 
affect  the  validity  of  her  title  She 
grante<l  the  islands  to  the  United  8tatet» 
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Art  A'o.  ^!fj,  Phliijfpinr  Pammiwion. 

ShX'.  II.  Kvcry  |H*rs<»ii  who  «hall  jul- 
niinistiT,  <»r  Ik*  pn'Hcnt  ami  (•nns4'nt  tn  the 
inhiiinistt'rin«r  of,  any  t>atli  or  any  enjrajje- 
nivnt  purportiiijr  to  hin«]  thi*  [htkoh 
takinjr  thr  same  to  <oinniit  any  mnie 
piinishahlr  l)y  <li*atli  or  l)y  iniprihionineut 
for  live  years  or  more,  or  wlio  shall  at- 
tempt to  induee  or  «*om|H'l  any  pi^rson  to 
take  any  such  oath  or  enjra^^'nient,  or 
who  shall  himM'll  take  any  such  <»ath  or 
eni:a;:ement,  shall  Iw  punishe<l  l>y  a  fine 
not  exr<*e<lin;r  two  thonsan«l  dollars  or  i>y 
imprisonment  not  exeeedinj^  ten  years. 


^K(\  12.  Any  iH'rson  who  a<imini8tc»r8 
or  who  is  present  at,  an<l  (•ons4*ntinu  to, 
the  administering  of  any  oath  or  enpijre- 
mrnt  purporting  to  hind  the  |M'rson  tak- 
ing the  same,  eitluT: 

1.  To  en^'ji^'e  in  any  seditious  puqH)He; 
or 


and  the  ^ranttH;  in  acx'eptin}^  them  t(M)k 
nothing;  lesH  than  the  wliole  grant. 

'*  If  thoHe  in  insurreetion  against  Spain 
eontinue<l  in  insurrt^'tion  against  the 
UnitiHi  Static,  the  1(^1  title  and  ixjHsea- 
sion  of  the  latter  remaine<i  unaffecte<l. 

**We  do  not  un<leretand  that  it  is 
clainiiHl  that  in  carrying  on  the  pending 
hostilities  the  (iovernnient  is  seeking  to 
8u])jugate  the  i>eople  of  a  foreign  country, 
Init,  on  the  contrary,  that  it  is  i>reHerving 
onler  and  suppressing  insurret^tion  in 
territ4>ry  of  the  Tnited  States.  It  follows 
that  the  i>o(:#tes8ion  of  the  United  States 
is  adcHjuate  iiossession  under  legal  title, 
and  this  can  not  Ik;  asserted  for  one  pur- 
I>ose  and  denie<i  for  another.  We  dis- 
miss the  suggested  distinction  as  unten- 
ahle." 

Ilrnned  StatiUe»  of  United  SUites. 

Si-x'.  bliOH.  Whenever  during  any  insur- 
nt'tion  against  the  (Joverninent  of  the 
rnite<l  States,  after  the  President  shall 
have  declared  hy  pHnrlamation  that  tlie 
laws  of  the  UnitiKi  Stat^is  are  oppose<l  and 
the  exwution  thereof  olmtnicted  hy  coni- 
hinations  too  powerful  to  l)e  suppresseii 
hy  the  onlinary  course  of  judicial  pro- 
cetMlings,  or  l>y  the  jwwer  vesteil  in  the 
marshals  hy  law,  any  i)erBon,or  liis  agent, 
attxjrney,  or  empIoycH%  purchases  or  ac- 
«iuires,  sells  or  gives,  any  proiHjrty  of 
whats<iever  kind  or  description  with  in- 
tent to  um*  or  employ  the  same,  or  suffere 
the  same  to  l)e  usi^d  or  eni])h>yed  in  aid- 
ing, aU'tting,  or  promoting  such  insurrec- 
tion or  resistance  to  the  laws,  or  any 
person  engaged  therein,  or  U^ing  the 
owner  of  any  such  projierty,  knowingly 
uses  or  employs,  or  itonsentij  to  such  use 
or  ein])loyment  of  the  same,  all  such 
pro])erty  shall  l)e  lawful  suhject  of  prisse 
and  capture  wherever  found;  and  it  shall 
Ixi  the  duty  of  the  Presitient  tf>  cause  the 
same  to  l>e  w»ize<i,  cH>nfiscated,  and  con- 
demned. 

Skc.  5440.  If  two  or  more  jKireons  con- 
s))ire  either  to  (x>nnnit  any  offenses  against 
the  rnite<I  States  or  to  <lefraud  the  United 
States  in  any  manner  or  for  any  purpose, 
and  one  or  more  of  such  ftarties  do 
any  act  t4)  effe<rt  the  ohject  of  the  con- 
spiracy, all  the  parties  to  sucli  conspiracy 


i 


hIhiU  \h*  liable  to  a  penalty  nl  i 
imu  tluiiihiirHl  ilollargi  aiitl  not  more 
ton   tltun^ijut  iloJiiirs  iuir|   to    tmpi 
ijieat  Hid  mtirtt  tlvAin  I  wo  yi«rH. 
(UnittMl  Sutvm  l)i»rt«it,  v<*L  :i,  jx  31 
A  t'crnHpimry  ba  *'oju!»inatiofi  k4  CH 

oiriiplbh  ecntie  iTtniitml  or  until wfiil, 
|Hi,>!4'  nr  til  mi'fiiniiJbh  t$rHiit*  purftud 
in  \\m*\i  vriiuluHi  or  (lulnwful  hy  erifl 
or  utiUiwfiil  iiK'Jinsa,  ' 

Stalt*  r.  Maylieny,  4H  Mi%.  2IK;  | 
r,  K4>vvU*y.  llM'oivn,,  lUl;  Smith  r,  l*i9 
2ft  III.,  17;  ("inniij^inwiMillli  »v  ilin 
Mi'lc.  faiiit^. ),  111;  AMerijiat)  r.  I^ 
i  Midi.,  414;  State  ».  Burtiliam,  15  !^ 
:«*(l;  lliiH-liJiian  t\  Riehia,  Brij^lq 

Ha. 


2.  Tri  (lijiiturh  th<'  pnhVui  jK^mv  or  mm- 

iiftit  i»r  etiijoavor  to  funnnit  mxy  rnnrinnl 

offr-fiiw*;  or 

H*  To  fftiJ  (tr  rvfu!*'  Ut  inform  unA  ^ivv 

t*viiU*nLt*  ii*Efuii?^t  any  n»*>i*iatci  i'*jiift*iler^ 

uk'j  nr  otlur  ]n'f.siri;  or 

4.  To  till  I  <  »r  jvfuht*  to  nt\ fill  rir  ilij^ri^wr 

ttny  nnluwhil  iHini  hi  nation  i>rfoiiltHit'rai*y, 

or  uny  111**^1  iul  ilrmi*  or  to  Ik:  4om\  i  ^r 

luiy  illt^ml  rmtli  <'r  otj(i|mtinri  or  e»»gag«- 

iiiait  whiili  nijiy  Imvt^  tK'**iui(lnunjHt*'rerl 

or  ti'fnli'rni  toi»r  tiiki'l>  hy  iiny  iK-rt^on^  or 

Iht*  hnjwirt  tif  any  i^nvh  outli,  olilijfatiorr, 

or  !'ripi.ii;i'rnenL 

And  likt-vvine  tiiiyoni'  who  attempt*?  to 

imiut*tr  ori'onipel  any  iH*rwiu  to  takt*  any 

fnirh  oattt  iir  eiiptgeMH*nt,  an<l   hkowW 

any  |)t*rwnn  who  takes  any  wiii'h  fiath  or 

t*n^igi*n*ent,  HhaM  lie  jmninhefl  hy  a  fim* 

not  fxn.*i*ilin^  one  thoimmtlth"tlarK  or  \iy 

hn[iriH>tniu'nt  not  t^xi'tt^iin^  fh»*  yearw, 

or  hoi  J  I.  _^^ 

Tho  |£l«t  o(  ft  mMHpirni^y  i^  tli^  ti^ 
fill  iMinff^iemry  tn  rlo  nn  nn lawful  m 
B  Uu'fnl  art  for  an  unhivifii]  |itir| 
And  I  tie  tifffni*?  is  complete  whci| 
ix>nfetli'rft<\v  i«  tnmio*  i 

(C'oniinonWi*jdth  i\  J  mid,  2  Maas», 
Coninionwwillh  r.  Tihliet^,  2  1^1  a^^.^ 
t'oi  union  wealth  v.  Warrt^n,  tJ  Ma^H. 
Pi'ojile  j>  Mather,  4  Wend.  (N.  ¥.)» 
fc^late  t\  Cawood,  2  Stew.  (Ala.), 
State  V,  Rjikey,  1^  N,  J,  L.  (4  Hala), 
State  f'.  Buehaiitin^  h  Har.  A,  J .  ( JH 
ai7;  t.\illin«  r,  t'oniinonw^fHltU,  :i  i 
A  R.  (P^O,  220.  8ee  aW>  I^-public 
Jvfiej*,  2  Yea  tea  (Fa.),  8;  Mcif^ati  iv  H 
2  Ma^.,  112;  Citmmon wealth  (\  || 
Thaeh.  (I^Iajft*.),  Cr.  Cas.,  609;  Pteo|» 
Riehardsi,  1  Mieh,,  2lli) 

A  iHjn^+pi niey  b  i-rhninal  when  Ui« 
to  be  ilone  lias  a  iteiTc^s^sary  ii^ndenc 
preimJiee  th«  piihiie  or  to  oppr%!>g»  f 
vidnals  hy  unjustly  eiuhjeetitig  thisr 
thejM>werof  the  con  fei Iterates.  Chi 
Carlitfile,  Bright  (Pa,),  tm. 

The  proviflionpof  the  remaining  eedioiiB  of  eaid  &lX  I?fo,  292  (IS-IS)  art*  u 
RidertHl  aa  requi  riug  conipiri^ioo. 
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LAWS  OF  THE  STATES  OF  THE   ITKIOH  AGAINST  TREASON  AND  MISPBISION  OF 

TREASON. 

In  many  of  the  statutes  hereinafter  set  forth  the  wt»nls  "levyinjr  of  war"  an*  usihI 
to  deseriU' an<l  <1efine  the  erinie  of  tn'ason.  That  an  acenrate  umlerstandin^  may 
lx»  ha<l  of  what  is  meant  by  the  expn»ssion  'Mevying  of  war,'*  the  following  is  ({noted 
from  Honvier's  Uiw  Dictionary,  edition  t)f  1897.     (S«»e  title,  Treason.) 

"To  e4»nstitnte  a  'levyinj^  of  war*  there  nnist  1h*  an  m^semhla^e  <»f  |>erHon8  with 
ft>r<'e  and  arms  to  tiverthrow  the  p)vernment  or  ri'sist  the  laws.  All  who  aid  in  the 
furtherance  of  the  common  obje<-t  (»f  levying  war  apiinst  tlie  Tnite^l  States,  in  how- 
ever minute  a  dejfriH'  t»r  however  renn>t4?  from  the  scene  of  atrtion,  are  guilty  of  trea- 
Hin."     (4  Sawy.,  457.) 

In  ex  parte  Hollman  et  al.  (4  (Vanch.,  75),  Chief  Justice  Marshall  said  (TJrt): 

"It  is  not  tlu'  int(>ntion  of  the  court  to  say  that  no  individual  can  Ix'  jruilty  of  this 
crime  (tn*ason)  who  luis  not  apiK'ared  in  arms  against  his  country.  On  the  <*on- 
trary,  if  war  In*  actually  levied — that  is,  if  a  Innly  of  men  U^  actually  assend)UHl  for 
the  pur]M>se  of  effecting  by  force  a  treasonable  pur|»osi',  all  those  who  jH»rforni  any 
part,  however  minute,  or  however  remote  from  the  sirene  of  action,  an<l  who  are 
actually  leaj:uc<l  in  the  general  ("onspinwy,  are  to  l)e  considered  as  traitorw.**  (See 
also  Druecker  /•.  Salomon,  21  Wis.,  <»21.) 

CODK  OF  ALAIJ.VMA  (18?H>). 

Tkkason. 

provisions  ok  thk  constitition. 

§19.  That  tri»ason  against  the  State  shall  consist  only  in  levying  war  against  it  or 
adhering  to  its  enemies  giving  them  aid  and  comfort;  and  that  no  iH'rmui  shall  Im; 
convicted  of  treawin  extvpt  »n  the  testimony  of  two  witiu»wes  to  the  same  overt,  act, 
or  his  own  confession  in  o|K*n  <'ourt. 

STATrroKV    I'Ko  VISIONS. 

5fi(V>.  Piifiishmnit  of  In'nsoii.  Kv(>ryone  who  commits  the  crime  of  treason  against 
the  State  must,  on  conviction,  suffer  death  or  impris<mnu^nt  in  the  [Kjnitentiary  f<ir 
life,  at  the  discretion  ni  the  jury  trying  the  same. 

KFAISKl)  STATUTIvS  OF  ARIZONA. 

TlTI.K  III. — OkKKNSF>*  AuAINST  TIIK  Sf)VKRKI(!XTV  OF  THK  TkRRITORY. 

;I0.  \Vh«H»ver  uidawfully  levies  war  against  this  Territory  or  the  Utiite<i  StaU»s,  or 
the  inhabitants  of  either,  or  knowingly  a<lheres  to  the  enemies  of  either,  giving  them 
aitl  or  comfort,  is  guilty  of  tn»ason  against  the  Territory  of  Arizona. 

31.  Any  iH'rsons,  including  Indians,  who  reside  within  the  Territory  are  capable 
of  committing  treason,  an<l  allegiance  to  the  Territory  shall  l)e  conclusively  pre- 
sumed from  a  n'si<lence  then'in  u|M)n  a  trial  for  treason. 

32.  U»vying  war  against  this  Territi»ry  or  the  UnittMl  States,  or  the  inhabitantfl  of 
either,  may  consist  of  inciting,  setting  on  foot,  assisting  or  engaging  in  any  n>l>elIion, 
In<lian  outbreak  <»r  insurret'tion  against  the  authority  of  the  Territory  or  of  the 
Unitt»<l  States,  or  against  the  authority  of  the  laws  of  either. 

33.  The  punishment  of  trea.««m  shall  In*  death. 

34.  Misprision  of  trea««on  is  the  knowledge*  and  conci'alment  of  treason,  without 
otherwise  ji.ss«Mitiiig  to  or  parti<'ipating  in  the  crime.  It  is  punishable  by  imprison- 
ment  in  the  Territorial  prison  lor  a  term  not  exceeding  five  years. 


672 

STATUTES  OF  ARKANSAS. 

[Buideli  A  HUl.  UN.] 

TRBAflOir. 

CRIMINAL  LAW. 

Sbction  \sn2.  Tieaaoii  against  the  State  shall  confliatonly  in  levying  war  i 
the  State  or  adhering  to  its  enemies,  giving  aid  and  oomlbrt.  No  penon  riiall  be 
convi('te<l  of  treason  unless  on  the  testimony  of  two  witnenea  to  the  aune  overt  ael, 
or  his  own  ccmfession  in  o{)en  itmrt. 

Sbc.  191  :1  Any  {lerHon  (convicted  of  treason  shall  snffer  death. 

Sb(\  1914.  Minprinion  of  treason  shall  t^onsist  in  the  knowledge  and  cxmoadment  of 
treason  actually  committed  hy  others,  without  otherwise  aannting  ***  «-  imrfMpttiif 
in  the  crime. 

Sbc.  1915.  Any  person  duly  convicted  of  misprision  of  treeBon  ahall  be  ponfahed  bj 
fine  not  exceeding  one  thousand  dollars  and  imprisonment  not  exoeedliog  i 

PENAL  GODK  OF  CALIFORNIA. 

OfKBNHISH  AciAINflT  THE  SoVKKKIONTY  OT  THE  ^TATBL 

Sbction  37.  Treason  against  this  State  consists  only  in  levying  war  ^gainat  it»  i 

ing  to  its  enemies,  or  giving  them  aid  and  comfort,  and  can  be  oommltted  only  by  per- 
sons owing  allegiance  to  the  State.    The  punishment  of  treason  ehail  be  death. 

Sbction  :^.  Minprinion  of  tn>ason  is  the  knowledge  ami  conoeahnent  of  fmwuii, 
without  otlier^'isi^  2U«ent ing  to  or  partici|iating  in  the  crime.  It  is  poniabableby 
impriKiniiient  in  the  State  priwm  for  a  term  not  exceeding  five  yeara. 

(tENKRAL  STATUTES  OF  CONNECrriCDT  (1888). 

OkKKNSFX    A<JAINS1    TIIK   SoVKRKKiNTY    OK  TUK  StATB. 

Seition  1:WH>.  Kvory  iH'rH<»n  who  jsliall  coininit  tri*a«on  against  this  State,  by  levy- 
in;:  war  agiiiiist  it  or  hy  adht'rin;^  tn  its  ciKMiiii's,  giving  them  aid  and  comfort,  aluJi 
HiifftT  death. 

Sk(tiox  \',\S)7.  Kvcry  |>i'i>(»ii  wlio  shall  (Mi(U>avor  to  j<»in  the  enemies  of  this  State, 
or  use  Ills  iiiiluoiu'o  to  nxhict^  any  {terson  to  join,  aid,  or  njmfort  them,  or  shall  know 
of  any  |H*rson  tMnlcavorin;:  or  nsin;:  surh  intlucnce,  or  of  any  treason  deeuribed  in  the 
prectMliii^r  sirtion,  and  shall  concval  tht»  sanu',  shall  he  tine<l  not  more  than  one  thoo- 
sand  dollars,  and  iniprisontMl  in  the  Statv  prison  not  less  than  three  nor  more  than 
seven  years. 

Sfxtion  13VW.  Every  person  in  this  State  who  shall,  in  time  of  war  or  of  rebellioD 
agjiinst  this  State  or  the  TnitiMl  States,  directly  or  indirectly,  commence  or  carry  on 
any  intercourse  with  any  enemy  or  reU'l,  or  with  any  person,  for  the  purpose  of 
IxMug  eonnnunicated  to  him,  with  intent  t(»  aid  him  or  to  defeat  or  emharrBas  the 
measures  of  the  (Government  of  this  State  or  of  the  Tnite*!  States;  or  shall, directly 
or  indire<-tly,si'll  t»r  transport,  or  attempt  to  transjHjrt,  to  such  enemy  or  rebels  arms, 
munitions  (»f  war,  or  provisions  or  supplies  of  any  kind,  shall  l)e  fined  not  more  than 
one  thousand  dollars,  or  imprisoned  in  the  State  prison  not  less  than  three  nor  more 
than  seven  years,  or  lK)th. 

KEVISKI)  CODK  OF  DELAWARE  (1893). 

Offknsfx  A<;ainst  tuk  Sovkukkjxtv  ok  the  State. 

Section  I.  Kvery  person  who  shall  commit  tn!as<»n  against  the  State  »iniH  be 
deemed  guilty  of  felony,  and  shall  .suffer  death. 
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REVISED  STATUTti?  OF  FUJRIDA  (1892). 
Ckimkk  and  Criminal  PRocKorRK. 

OFFENSKS    AGAINST  THE  SOVEREIGNTY    OF  THE  KTATE. 

2372.  Trea»m. — Treawm  af^inst  the  State  shall  coneipt  only  in  levying  war  against 
the  same,  or  in  adhering  to  the  enemies  thereof,  or  giving  them  aid  and  comfort. 
Whoever  commits  treason  against  this  State  shall  be  punisheci  by  imprisonment  in 
the  State  prison  for  life  at  hani  lalwr. 

2373.  }fljrprmon  of  trmmn. — Whoever  having  knowledge  of  the  commission  of 
treason  conceals  the  same  and  does  not  as  soon  a^  may  be  disclose  and  make  known 
sudi  treason  to  the  governor  or  one  of  the  justices  of  the  supreme  court  or  a  judge  of 
the  circuit  court,  shall  lx»  judged  guilty  of  the  offense  of  misprision  of  treas<m  and  be 
punished  by  imprisonment  in  the  State  priscm  not  exceeding  five  years  or  by  fine 
not  excelling  one  thousand  dollars. 

2374.  Combination  to  usurp  gonrnment. — If  two  or  more  persons  shall  (Combine  by 
force  to  usurp  the  government  of  this  State,  or  to  overturn  the  same,  or  interfere 
forcibly  in  the  administration  of  the  government,  or  any  dejtartment  thereof,  the 
person  so  offen<iing  shall  be  punished  by  imprisonment  in  the  State  prison  not 
excreeding  ten  years. 

2375.  Conxbinntion  ngaiiutt  fHirt  of  the  }>eopk  of  the  State. — If  two  or  more  persons 
shall  combine  to  levy  war  against  any  part  of  the  people  of  this  State,  or  to  remove 
them  fon-ibly  out  of  this  State,  or  to  remove  them  from  their  habitations  to  any  other 
part  of  this  State  by  force,  or  shall  assemble  for  that  purjKise,  every  person  so  offend- 
ing shall  l)e  punishe<l  by  imprisonment  in  the  State  prison  not  exceeding  five  years, 
or  by  fine  not  exceeding  one  thousand  dollars. 

237(t.  Exnting  insurrertion. — If  any  person  shall  excite  an  insurrection  or  sedition 
amongst  any  )M)rtion  or  class  of  the  population  of  this  State,  or  shall  attempt  by 
writing,  speaking,  or  by  any  other  means  to  excite  such  insurrection  or  sedition,  the 
person  or  [)erHons  so  offending  shall  be  punished  by  imprisonment  in  the  State  prison 
not  exceeding  twenty  years. 

CODE  OF  gp:orgia. 

Constitutional  Provision. 

5724.  Treason. — ^Treason  against  the  State  of  Geoi^gia  shall  consist  in  levying  war 
against  her,  a<lhering  te  her  enemies,  giving  them  aid  and  comfort.  No  person  shall 
\)e  convicte<i  of  treason,  except  on  the  testimony  of  two  witnesses  to  the  same  overt 
act,  or  confession  in  open  court. 

ILLINOIS  STATUTES  (1898). 

Treason. 

criminal  (-ode. 

264.  I*nnishm€nt. — Treason  shall  consist  in  levying  war  against  tlic  government  and 
people  of  this  State  in  the  same,  or  l)eing  adherent  to  the  enemies  of  this  State,  giving 
them  aid,  advice,  and  comfort  in  this  State  or  elsewhere.  Any  person  being  thereof 
duly  convicted  of  open  deed  by  two  or  more  witnesses  or  voluntary  confession  in 
open  court,  shall  suffer  the  pains  and  i)enalties  of  death;  and  when  the  overt  act  of 
treason  shall  be  committed  without  the  limits  of  this  State,  the  person  charged  there- 
with may  Ije  arrer^ted,  trie<l,  and  punished  in  any  county  in  this  State,  within  the 
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limits  of  ii'hirh  he  ma.*  be  fhtmd;  and  the  offenjemay  beclmr^ed  In  hsinc  h^ea  (t»- 
mttted  in  the  nonnty  where  he  may  he  arrested. 

265.  Mi^prmion  of  Ire fiMon.—Wmprmions  of  treason  shall  coi]fii<^t  in  the  knovloir 
and  eon(3ealment  of  trBaa<jn,  without  citherwif^  aeaeoting^  to  or  p«rtieijiatiji|i  in  the 
cnine.  Anj^  pernon  found  giiilty  tiiereof  almli  be  imprisoned  id  the  penitentiirT  deA 
esceeding  two  yeaiis. 


REVISED  STATUTES  OP  INDIANA  (1881). 
Provisions  ok  the  Oonotjtittion. 

73.  Treasm^. — Treason  against  tht?  8tat^  shall  oonsiet  only  in  lerymg  war  aicaiisilll 

tmd  in  giving  aid  and  comlort  to  ita  eJiemieis. 


flTATlTTURY    PBOVIHIONB — CT'" 

1902.  TmaJotK^L  Whoever  leviea  wat 
it6  enemieif,  giving  them  aid  or  et^mfort^  . 
ana,  and^  njjoii  ecmvicUon  thereof,  shaJ!  b 
prison  during  life,  in  the  dist-retion  of  tlie  mr 

1903.  Mijfprimmi  nf  iremom — 2.  Whoev 
committed  treawm  or  m  about  to  commit  ^^^ 
refnsei?  to  give  infomiation  thereof  to  the  govei^ 
soon  cy?  may  t^ej  is  guilty  of  nnaprigion  of  tiieaM>nt 
\m  imprii*tinerl  in  the  Htate  priHtin  for  any  period  r 
fined  in  any  sum  not  exeeetiing  ten  Uiouaaud  dol 
and  rendered  int*apable  of  holdiug  any  office  for  i 


,ja.Htttte,  or  knowmgly  adheres  f« 
tn^jwiij  ai^iiitit  the  8tate  of  Iiuij- 
U  or  L*u  imprisoned  in  the  BUit 

f  knowleiJge  that  any  petsoii  \m 
ydmt  thiB  State,  willful  lyptniteDr 
iir  or  aome  judg«?  of  the  HtaU*.  «s 
nd,  upon  conviction  thereof,  aWJ 
b  e3ti-ee<!iiig  twentyKiDe  years  awl 
ni,  and  shall  al^d  be  dmfmnclii«d 
y  jieriod  not  le^  than  tB^a  yearn 


STATUTES  OF  THE  INDIAN  TERRITORY, 

CMAITEfi  19. — CkI MINAL   LaW, 

IV. — Treason  and  misprman  of  treasofL 

Sec.  855.  Treason  against  the  State  shall  consist  only  in  levying  war  agaltigt  the  Stitab 
or  adhering  to  its  enemies,  giving  aid  and  comfort.  No  person  shall  be  ocmvictod  of 
treason  unless  on  the  testimony  of  two  witnesses  to  the  same  overt  mat  or  hie  own 
confession  in  open  court. 

Sec.  856.  Any  person  convicted  of  treason  shall  suffer  death. 

Sec.  857.  Misprision  of  treason  shall  consist  in  the  knowledge  and  (soncesliiientoi 
treason  actually  committed  by  others,  without  otherwise  assenting  to  or  participetiiw 
in  the  crime. 

Sec.  858.  Any  person  duly  convicted  of  misprision  of  treason  shall  be  poniahed  bf 
fine  not  exceeding  one  thousand  dollars  and  imprisonment  not  exoeedin^  one  year* 

CODE  OF  IOWA. 

Provisions  of  the  CoNfipnrunoN. 

Sec.  16.  Treason, — Treason  against  the  State  shall  consist  only  in  levying  ' 
against  it,  adhering  to  its  enemies,  or  giving  them  aid  or  comfort  No  peiwm  «i 
be  convicted  of  treason,  unless  on  the  evidence  of  two  witnesses  to  the 
act,  or  confession  in  open  court 
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Pitoviiiioife  OF  THK  Criminal  Code. 


TrrLB  XXIV, — C)r  Crimes  anx>  Pitkibrmentb. 
Chaptkr  l.^Of  offends  ngaimt  the  mf^rrei^Utj  of  the  Statt\ 

5125.  Trt'tmm. — Whf>t'v*.*r  h  guilty  M  trfason,  by  lovyhi^r  war  Hpiirw*!  the  8tatp,  or 
adhering  to  \i»  enemit*t«,  driving  them  aifluji<l  iHnnfort,  nhull  U'  [miii.Hht'^l  l»yimpriH<*n- 
>  II 1  k'U  t  fur  l\ie  tk\  ImT*  I  lal  w  *  r  i  ii  t  h  i  /  St  at*'  jK'iii  t* '  n  t  i  a  ry .     T  n»a4*Li  ii  i  i*  not  a  I  la  i  1  a)  *1 1>  f  >  Uv  ri  »\ 

512(i.  Mifq}ri)finu  of  fmwm, — If  any  perwiti  have  km)wle<lj»e  oi  the  eommispion  of 
the  eriiue  of  treai*c^rj  iigniiiKt  the  8tjite  ancj  i"ori*vnl  tht*  same,  and  tint  aw  hochi  hb  may 
t:»e  ih*(*"liim'  sxwh  offenw  t*>  thi^>^«»verrii»r  or  some  jiidgi*  within  the  Stiite,  he  in  jpjilty 
of  niiBpriiiion  of  irea^tjii,  atid  shall  l>6  fine*l  not  exeiM?dinj^  one  ttioiiHaiid  ilollani,  or  be 
impritioiied  in  the  penitentiary  not  exceeding  three  years  nor  less  than  one  yeiir. 

GENERAL  STATUTES  OF  KAN8A8  (1897), 

CnAFTEH  1 1*0. —Ok  Crjke8  ANn  PpniShmknth, 

A  RT  R  I  K  L  — -OffeuMft  nffti  innt  govern  men  t , 

Sktion  t.  Every  pereon  wln»  stiaO  \n^  eouvirle<1  of  treiwon  a#ra*nwt  the  Rate  f»ha)l 
finfTt»r  death. 

8kc.  2.  MitipHsion  of  IrettBon  ahall  eonaist  in  lieiiig  a  imrty  tn  any  tn*a»onahU*  pur- 
pose againnt  this  State,  or  in  having  an<!  holiling  enrre*f|M»ndenre  rciuntenancinu  snrh 
trea«»f>nahle  pnr|M»m'  witti  any  pennon  or  {K^rsons  wtio  whall  Ih^  engaged  hi  netting  tlie 
same  ujK«n  fix  it  againM  the  State,  or  in  having  kntjwleclge  of  the  existencH*  nf  a  trea- 
sotiable  pnr[K>fw%  or  of  an  act  of  trea.¥on  against  itie  State,  and  faihngjjpet^^lily  t<»  make 
the  same  known  to  the  governor  of  thfs  State»  and  shall,  uprtn  eonviriion,  U*  pnn- 
ieheii  hy  (confinement  in  the  [lenitenliary  for  not  Ies8  than  one  y<^r  nor  rnor^Mhan 
ten  yean*. 

Sec.  3.  Any  <  itif-en  of  this  State  wfii*  shall  join  niiy  s«H.-iety  or  organisation  the 
ol>je<'t  of  which  stiail  Ix*  to  pnMJnre  aji  insurrection  or  to  rcvohitionize  the  grnern- 
nient  i>f  this  State  or  of  the  U nit<Nl  Stateti^  or  stiali  fnrnish  nnim  or  military  ston*s  to 
the  enemies  of  this  State  or  of  the  Unite*!  States,  knowing  them  to  }>e  such»  nhall 
ujion  conviction  l>e  pnnished  by  confinement  in  the  (lenitentiary  for  not  Iww  than 
one  nor  mt>re  tl*an  ten  years. 

SBi'.  4.  Any  iM^r>*<in  wht)  shaJl^  wittiin  the  hmits  of  this  State,  a^atat  in  milling  tlie 
flag  of  any  nation  or  iMwIy  r>f  men  who  arc  at  war  with  this  State  itr  the  I'nited  Stat4«, 
or  Bhal!  wear  any  cocka^h*,  knige^  or  device,  intending  (hcr»-by  lo  hIkiw  hitiHympalhy 
witJi  or  his  ailherenee  to  the  enemies  of  this  State  (*r  tfie  United  States,  shail  be 
dc*ei  ne<  I  gn  i  1 1  y  nf  a  m  i  s«1  e tn  can c » r,  an^l  n  \ w  m  vun  v  i  c  t  i  o  n  1  M*f *  i  n^i  j  ns f  i  ce  <  i  f  \\  le  |  icace 
shall  l>e  punished  by  a  fine  of  not  less  tlian  twenty-five  n<»r  joore  tliaii  nnc  hundred 
dollars. 

Bbc.  5,  Whenever  either  of  the  erime«  deecribefl  in  the  first,  second,  and  third 
eedioni«  of  thisa<'t  «hall  hecommitttHt  by  a  citi/^en  of  this  State,  without  tlie  htuitH  of 
the  sann\  the  jjerson  charged  therewith  oiay  1m*  arrestee!,  tri<*<l^  and  [tmijsheil  iu  any 
eonnty  of  this  State  within  the  limits'  of  which  he  may  he  found,  and  the  *dfenije 
may  !k*  charged  to  liave  lK?en  cuumiitted  in  the  county  in  winch  he  is  arretted. 

REVISED  LAW8  OF  LOUISIANA. 

PRCIVISIONK    OF    TBE    CKIMIVAI.     0»DE — OFFBNSKH     AtlAIN8T     TUK    StaTK     ASH     PrULlC 

JrSTU'B. 

Sbh.  TVeojimi  defiti^d. — Treason  against  the  State  shall  cx*iisist  only  in  levying  war 
Ugainst  it#  or  in  adhering  to  it^  enemies,  giving  them  aid  and  t^mfort.  No  fterson 
ehall  l*e  eonvietetl  of  trea^un  un!(*«s  on  tiie  testimony  of  two  wilneaaea  to  theaame 
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overt  act,  or  his  own  confeaBioii  in  open  ooDit   Whonw ir  rfwH  be  giriity  qf  Hib  crit 
of  treason,  on  conviction,  shall  soffer  death. 

856.  ATuprwum  o/mNiei.<7-If  any  peiaoQ  havfi^  knowfa^BB  of  tiio 
any  crime  punishable  with  death,  or  impriabnment'at  haid  labor,  oball  < 
not  disclose  it  to  some  committing  ma^stnte  or  district  \ 
shall  be  fined  not  exceeding  three  hundred  dollan,  aod  ; 
otherwise  not  exceeding  twelve  months,  at  tlie  discratioii  of  the  < 

REVISED  STATUTES  OF  MAINE  (1888). 

TrruB  EuBvnr. 

GRAPrER  117.-— (y<met  agamtl  ike  spaw^^gKy  qf  ifcg 

Sbc.  1.  Treason  consists  in  levying  war  against  the  SteftBi  adheriqg  to  to  mmmBim 
and  giving  them  aid  and  comfort  No  person  can  be  coovfeted  of  it  without  the  tH 
timony  of  two  witnesses  to  the  same  overt  act^  or  oonfearion  in  open  oooit^  Its  pa 
ishment  is  imprisonment  for  life. 

Sbc.  2.  Misprision  of  treason  consists  in  a  knowledge  tiiat  tiiiwiuii  ham  beoD,  or! 
to  be  committed,  and  in  the  concealment  of  it,  or  in  omkiian  to  gjtre  inionMtb 
thereof  to  the  governor,  a  judge  of  a  court  of  record,  or  a  Jostloe  of  tbe  peMBi  H 
person  can  be  convicted  of  it  without  the  testimony  of  two  witaoMB^  Imt  OMof  tiisi 
may  testify  to  one  and  another  to  a  different  overt  act  of  the  aanie  apoctoo  oif  1 
or  by  confession  in  open  court  Its  punishmait  is  impriaonioeiit  not  < 
years,  or  a  fine  not  exceeding  one  thousand  dollars. 

Public  Gbnbbal  Law^  or  liARTLAxn. 

TREASON. 

264.  If  any  {x'r^on  flhall  levy  war  against  this  State,  or  shall  adhere  to  the  enemic 
thertM>f,  whether  foreign  or  (ioincntic,  giving  them  aid  or  comfort,  within  this  Stat 
or  elsewhons  and  shall  be  thereof  eonvicte<ly  on  confeHsion  in  open  ooort  or  on  th 
testimony  <»f  two  witnesses,  both  of  them  to  the  same  overt  act,  he  shall  soffer  deatli 
or  1m'  sentencinl  to  confinement  in  tlie  pi^nitentiary  for  not  less  than  six  nor  mor 
than  twenty  years,  at  the  <lis<Tetion  of  the  court. 

265.  If  any  jktsoii  shall  j)rovi<le  or  proeurt*  money,  goods,  or  other  property,  o 
effects  (other  than  munitions  of  war)  to  1)0  ufle<l  in  the  levying  of  war  a^painat  thi 
State,  or  in  giving  ai(i  or  comfort  t4>tlie  enemies  of  this  State,  within  this  State  o 
elsewhere,  and  l)e  convittted  there<:)f,  he  shall  Ih.'  scMitenced  to  imprisonment  in  tin 
common  jail  of  the  county  or  city,  whenever  he  may  \ye  convicted,  for  a  term  no 
exceiHling  six  months,  or  to  a  fine  not  exceetiing  five  humired  dollars,  at  the  discrs 
tion  of  the  court;  and  if  the  i)n»i>erty  (»r  efftnrts  so  provided  or  procured  consiflt  ii 
part  or  in  the  whole  of  numitions  of  war,  the  iH»rson  so  providing  or  procurin| 
such  munitions  of  war  shall,  on  ctrnviction  thereof,  Ih^  sentenced  to  confinement  ir 
the  i>enitentiary  for  a  tenn  not  less  than  six  months  or  more  than  two  years,  or  toi 
fine  not  less  than  one  hundnMl  nor  more  than  five  hundriMl  dollars,  at  the  discretioi] 
of  the  court;  and  in  any  and  every  case  the  money,  goods,  property,  or  effects,  jbq 
provi<led  or  pnu'ured,  shall  \n^  forfeited  to  the  use  of  the  State. 

2(^.  If  any  |>i>rson  or  persons  shall  willfully  and  for  the  purpose  of  promoting 
rebellion  or  war  against  this  State  burn  or  destroy  any  bridge,  viaduct,  calTert, 
structure,  rails,  ferrylK>at,  or  other  property  l)elonging  to  and  being  part  of  any  high- 
way or  railroa<i  within  this  State,  or  engine,  car,  vehicle,  or  property  belonging  toor 
being  iwrt  of  any  highway  or  railroad  within  this  State,  or  engine,  car,  velllcle^  or 


Iproi.M>!i y  iH'loniHnp  to  or  iu?e<l  or  cniploy€»<t  ^iiwiri  any  nulrrMKl  within  llvw  8tate,  or 
Bhall  ilc^trny  any  <iaiii,  loi'k,  aLmlijient*  towinfjr'path,  wasU'weir,  or  feeder  of  any 
canal,  or  any  in  rati  Yea**el,  or  oilier  property  iH-lon^ring  U*  or  iii*tNl  or  employed 
theretjn,  witliin  ihiy  State,  every  *HueK  |>ersi>n  ujxm  eonvictioii  thereof  shall  l)e  wn- 
teneeii  ti*  nndergc*  ionfinenient  in  the  ftenitentiary  for  a  term  not  Xet^  than  two  or 
more  than  HI X  yearn,  or  to  a  line  of  not  le*«  than  live  h«n4r«^l  nur  more  than  two 
thouHand  dollars,  in  the  <lit*i'rt*tinn  of  the  enurt.' 

2H7-  If  any  j»er»on  or  |>**rw>nH  within  thin  Stat«*  shall  hohl  any  >«ern»t  <»r  pnhhe 
meetinj^,  mt  unite  with  or  l>elc(n^  to  any  i*ei*n.'t  rlnh  nr  aMHr>eiation  known  by  him  or 
them  to  In*  intended  to  effe<'t^  prnnifite,  or  enttmni^*  the  i*ei»aration  or  >*fH*eHJ*ic»n  of 
this  Stiite  fri»m  the  *iovernnient  or  Union  of  the  rnited  State**,  every  mieh  inTHon, 
u|M>ij  ronvirlioii  lher»*f>f,  wbull  Iw/  wmteneeil  to  roiirmeiniMit  hi  the  jH'iiitentiary  for 
a  term  not  Ici^i*  ihati  two  nor  mur^*  than  ^ix  veurK,  or  ttj  a  tine  of  not  le?^^^  than  Hve 
Jiumln^d  or  more  tlian  tliree  thonsiind  ilollarvi,  at  tlie  ihsen'tiun  of  the  wmrt, 

263S.  If  any  per><on  shall  eon>ipire  or  eomhine  with  other>*  t<»  levy  war  jijjain^t  thin 
Stale,  or  to  >jive  ai<l  or  etimfort  to  Ihe  enemien  lliert^>f,  v^helher  foreign  or  donjei<t.ic, 
within  thin  State  or  eteewhere,  and  l>e  eonvicted  thertnif,  he  what  I  Iw*  wnjtentvd  to 
eontinement  in  the  jR*nitentiary  for  not  le«s  than  two  yean*  m^r  more  than  «ix  yeaira, 
or  U*  a  line  not  excetMlrniK  tivo  thon^q|nd  dollars,  at  llie  diw^relion  of  the  conrt» 

269.  If,  with  intent  to  t^romote  rtdjcdlion  or  war  u^ahist  this  StaU*.  or  to  give  aiil 
and  i<>mf«»rt  to  tlie  enemies  thereof,  any  jK'rs^m  Hhall  attenipt  ti»  Imrn  ordi*Mtn>3'  "".v 
liridge,  ferry l>oat,  via<hnt,  enlvert,  Htnietnre,  railH,  or  other  pro|K*rty  Ixdi^n^invr  to  or 
l>ein^  part  of  any  highway  r»r  railroad,  or  any  engine,  rar,  vehitie,  or  other  iiro|»Tty» 
either  lielonjfinjc  to  or  use* I  or  employed  n\um  any  railri>ad  within  thb  State:  or  if 
any  person  or  i^en^onMHhaliattemj^t  oreoncpire  with  others  to  ile^troy  any  dam,  hwk, 
al:icitinent,  low  in>r  i>ath,  wa**te  w  tir,  or  fnnh^r  of  any  e^iiialt  orany  Ixmt,  vi^yel^  or  other 
property  belonging  to  or  used  or  einfiloyeti  then^m  within  thin  Htate,  ever\'  person 
so  offending?,  npon  i^onvirtion  thereof,  ^hall  lie  nenteneed  to  eontinement  in  the  jjeni- 
tentiary  for  a  term  not  excvtHling  Ihn^?  yean<,  nor  lesi*  than  t»ne  year,  or  fined  in  a 
mini  not  nn»re  tlian  two  thousand  nor  lens  than  live  hmidn'<l  iii>llan*,  in  the  dim-retion 
of  th**  ronrt. 

270.  If  any  |r>f*rwin  or  [n^rs^inn  shall  wilfully  attemjit  or  eonH(iire  to  IwHray.  yield, 
or  deliver  to  any  pierson  or  ^jersonH  in  rel>ellion  aj^iioKl  the  j^merninent  of  thit*  State, 
or  to  their  endrtsarit*t<,  aiden^,  fir  aJu'lton*,  any  «hip,  Ye.'**c4,  or  Mteandniat  within  thi«i 
State,  every  jx^n^on  »»»  offendinjj  shall,  Ofujn  eonviriion  thereof,  l»e  wnteneeil  to  eon- 
flnenient  in  the  j>enitentiary  for  a  term  not  exeet^ling  thrt*t»  \i*iitv  nor  te«^  than  one 
year,  i»r  tmi*i[  m  a  Hinn  not  mon-  than  two  thou**aiid  nor  less  tlian  five  hundred  «lol- 
lare,  in  ttie  di8ereti*ti  of  the  eourt. 

271.  If  Liny  jiernon,  within  thin  State,  i^hall  st^hire,  entire,  or  jtersnaile  any  other 
[lerwm  to  eouunit  any  one  of  the  offiniei*H  prohihiled  l>y  neetioriH  2tH  to  270,  hichi- 
Hive,  Aiid  s*ne}i  offence  he  tMiminittrfl,  the  wild  |H'n*on  who  ho  tsechiced,  entired,  or 
j>eret)ad(^1  Hhall,  on  ronvirtion,  1m*  >«i'ntenc-e«l  to  suffer  ^neh  punifhtnent  ax  the  [ler* 
mm  eommittin^  H:iid  offt  zu-e  would  bt^  liable  to  eufier  as  a  punif^bment  for  the  crime 
so  committiHl  hy  liim. 

272.  If  any  jierson  within  Ihiw  State  shall  attempt  to  »e<tuee,  entiw,  i*r  fierHuaile 
any  other  fM^rwm  to  i»omrnit  any  of  the  offeneen  pmhibite^l  by  «aid  t*ectiont*,  though 
»ueh  offenit*  haif  not  l>e<»n  eonunitti*<l»  and  .'^hall  be  convietetl  ttiereof,  he  nhall  1*e 
Hentenee*!  to  eontinement  in  the  peniteatiary  for  not  1i'*«m  than  two  yean*  nor  mon* 
than  four  yejini),  or  tri  a  tine  of  not  leeetluui  five  humlretl  nor  more  than  two  ttiouaaud 
dot  tarn,  in  the  discretion  of  tin*  eiMirt 
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PUBLIC  BTATUTBB  OF 

[BUttoaoC 

Offbnbibb  AG^nmr  tbm  8o' 


Sbction  1.  Treaaon  agdnst  this  Commonirealth  flhall  oonafat  011I7  in 
against  the  same,  or  in  adhering  to  the  enemies  theraoft  givim^  tlieinald  1 

Sbction  2.  Whoever  oommita  treaaon  against  this  Conunoiiwanlth 
iahed  by  imprisonment  in  the  State  prison  for  life. 

Sbction  8.  Whoever,  having  knowledge  of  the  oommianloii  of 
same,  and  does  not,  as  soon  as  may  be,  diadoae  and  make  known 
governor,  or  to  one  of  the  jnatioea  of  the  anineme  Jndlrinl  oonrt  or 
shall  be  adjudged  guilty  of  the  ofCenee  of  miapriaion  of  ticj— un,  and  be 
fine  not  exceeding  one  thousand  dollarSy  or  by  imprisonment  in  the  State 
exceeding  five  years,  or  in  the  jail  not  exceeding  two  yean. 

Sbction  4.  No  person  shall  be  convicted  of  treason  bat  by  the 
lawful  witnesses  to  the  same  overt  act  of  treaaon,  wbersof  he 
he  confesses  the  same  in  open  court 


lef»i 
Iftlh 


GENERAL  STATUTES  OF  MIGHIGANr 
Chapter  316.— Ofpbnsbb  Agaimbt  trb  Sovsanioirrr  or  ram  Svan. 

9072.  Every  person  who  shall  commit  the  crime  of  treaaon  m^g^na^  this  Stele  AaB 
iuffer  the  punishment  of  death  for  the  same. 

9073.  If  any  person  who  shall  have  knowledge  of  the  oonuntesfion  of  the  Cffaneol 
treason  against  this  State  shall  conceal  the  same,  and  aheli  n«»t,  as  aoaii  m  umj  be, 
disclose  and  make  known  such  treason  to  the  governor  Hxenai,  or  to  aome  jadgefll 
a  court  of  record  within  this  State,  he  shall  be  adjudged  guilty  of  the  offence  of  mi» 
priHioii  of  treaiSK)!!,  and  nhall  be  punished  by  fine  not  exceeding  one  thousand  dolbui, 
or  by  irupriHoniiieiit  in  the  State  prison  not  more  than  five  years,  or  in  the  county 
jail  not  more  than  two  yoars. 

STATl'TES  OF  MINNESOTA. 

[Edition.  1894.] 
Treason. 

1 631S.  ^'Dreasoii  '*  defined. — Treason  againrt  the  State  consists  in — 

1.  I>evying  war  against  the  State  within  the  same;  or, 

2.  Adhering  to  the  enemies  of  the  State  while  separately  engaged  in  war  with  k 
foreign  enemy,  in  a  ease  pre8cril)ed  in  the  Constitution  of  the  United  States,  or  givii^ 
to  such  enemies  aid  and  comfort  within  the  Stat^  or  elsewhere. 

§6.SU).— .Samp — l*xn\hhmeut. — Whoever  commits  treason  against  thin  Stete  shall  be 
punisheil  by  imprisonment  in  the  State  prison  for  life. 

1 6.'520.  }fij*primm  of  ireamn,  htir  punished. — Whoever,  having  knowledge  of  the 
commission  of  treason,  conc^eals  the  same,  and  does  not,  as  soon  as  may  be,  disclose 
and  make  known  such  treason  to  the  governor  or  one  of  the  judges  of  the  sapieme 
court,  shall  be  adjudged  guilty  of  the  offense  of  misprision  of  treason,  and  be  pun- 
ished by  fine  not  exceeding  one  thousand  dollars,  or  by  imprisonment  in  the  State 
prison  not  ex(*eeding  five  years,  or  in  the  common  jail  not  exceeding  two  years. 


RE\ISt:i>  CODE  OF  THE  STATUTE  LAWS  OF  MLSSISSIFPL 

TaKA»ON. 

{  2965,  Levying  war  against  tlm  State,  or  adhering^  to  its  enemies,  giving  them  akl 
and  ("omfort^  >ihali  ho  dfH'tniNl  and  adjmJjy^ed  treajsion  again^  thig  StaU%  and  shall  lie 
puniBliwl  with  death  u(Mjn  runviition  lhert»of. 

§  2Wtt,  No  iK^rnrtn  fihall  Ih'  i  t»iivi«'tiHl  nf  irt^i^jn  again^^t  ihii>»  Stat*",  unless  npt^n  the 
ttwtim<*ny  of  two  witties'Ht^M  to  the  i-atiie  i»vert  art,  iir  *»ii  hin  iiwn  txjtjfesBitm  in  o|jen 
*!ourt. 

PENAL  ri)I*E  OF  MONTANA, 

Title  IIL— Okfksw>>^  Auainht  thk  Scjvbkkicintv  i»r  thk  Stat*c. 

Srt.  50.  Treaaon  a>ijaini!*t  thiH  Stjite  iMiinixti*  only  in  levying  war  against  it,  adhering 
to  it*«  enemies,  orgiving  them  aid  and  t'otnfort,  ami  I'an  \ye  eommittetl  only  hy  j^ereona 
uwing  alli^ianre  U*  tlie  State.     The  piininhmentof  treason  b  dentil. 

Sk(  .  51 .  Minpripinn  of  trea8i>n  ih  the  knowlecjge  and  concealment  of  treAscjn,  wilJioul 
ottiiTwise  a8i*t*nting  ti>  or  jiartiriiiating  in  the  mme.  It  is  imniahable  by  imprisjon- 
ment  in  the  State  priw.m  for  a  tonii  not  i'Xi*t*e»li ng  tive  years. 

COMPILED  STATUTES  OF  NEBRASKA,  1899. 

Treason. 

rnovtmoNR  OF  *\>NamTDTioN. 

Bmc.  XIV.  Treason  against  the  Slate  whall  eonnist  only  m  levying  war  against  the 
State,  or  in  aiihering  Ut  \\n  eiiemi**t«,  givinj^  them  aitl  and  romfort.  No  person  f^hall 
tie  fonvic'ttHl  **f  tn*a»oii  nnlej*«  on  the  li-s^timouy  of  two  witne8W?j*  to  the  eanie  overt 
act,  or  on  eonfesnion  in  of>en  emirt. 

i*ttoviaio!48  or  ciuiiinal  coum. 

SiBtv  22.  (Treason.)  Any  person  or  peiHona  refilling  in  Ibis  State,  who  nhall  levy 
war  agairiHt  ihi*»  State,  or  the  UniU'd  States  of  Arut'Hni,  «ir  nhall  kijf»wingly  adhere  to 
the  enemies  of  tlun  State,  or  th**  Unit*Hi  Stalt^,  giving  them  ai*l  and  comfort,  Hhall  he 
dei*mcHl  guilty  «>f  trt»ason  againnt  tlie  State  of  Nebraska,  and  nhail  \n*  iinprif*oneil  in 
the  iH^nitentiary  dnring  life. 

See.  2.1  ( A eeeafcujries. )  Any  pen*on  or  fiersons  residing  within  thin  State  wlio 
iiball  mirrender  or  betray,  or  In*  in  anyway  etmeerned  in  the  surrt^nciering  or  tietray- 
iiigaiiy  military  post,  fortifiitifion,  arwnal,  or  military  stores  of  thiw  State,  or  the 
(■niteil  Statt'H,  into  the  pt>MHc^»tion  or  jwiwer  of  any  ♦  uemifH  of  i*ither,  or  nhall  Hii[»ply 
arma  or  ammunition  or  military  storen  to  niieb  enemies*,  or  who  >^haH,  nniavvhilly  and 
withontautiiorilyt  UHurp  jM)«Me*wii>ri  and  f<tntrol  of  any  Miieh  military  jKiHt,  furtidialion, 
ar>»enal.  or  inilitary  etort^,  or  liaving  knowIe<lge  of  any  trini>*<in  agairwt  thin  Sliile,  or 
tlie  Unlteii  States,  shall  wilfnlly  omit  or  refti^>r  to  ^ivL>  informatmn  ihent^uf  to  the 
governor,  or  f*onif  juilge  of  thiw  Stato,  or  to  the  Presi*lenl  n|  ili»'  Unites  I  States,  nhall 
be  impriBoue*!  in  the  (lenitentmry  not  k-tti^tban  ti^nyean*  nor  tiiore  ttian  twenty  years* 

PUBLIC  STATUTES  OF  NEW  IlAMl^IIIRR 

Chaiter  27fl.— Treascin  and  Misprision. 

SlOTtON  \.  if  any  jjerson  owing  allegiance  to  this  State  shall  levy  war  or  (inspire 
to  levy  war  agt-un.Hl  it,  or  Hhall  in  any  way  giveaulaml  imnfort  to  the  enemies  of  this 
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8tate,  and  shall  be  convicted  thereof,  either  upon  confeemon  in  open  oonrt  or  by  tlie 
testimony  of  two  or  more  witnesses  to  the  same  overt  act  of  treason  of  which  flocfa 
person  may  l>e  indicted,  he  shall  be  adjudged  guilty  of  treason,  and  shall  be  impiw- 
onod  not  ex(!eeding  twenty-five  years. 

Sec.  2.  If  any  person  shall  know  that  any  other  person  has  committed^  or  is  intend- 
ing to  commit,  treason,  and  shall  not  give  information  thereof  forthwith  to  the 
governor  or  to  some  justice  of  the  pea(!e,  he  shall  be  adjudged  guilty  of  misprision  of 
treason,  and  shall  be  imprisoned  not  exceeding  seven  years,  or  be  fined  not  exceed- 
ing two  thousand  dollars. 

8kc.  3.  No  person  shall  l)e  trie<l  for  treason  or  misprision  of  treason  nnlesB  the 
indictment  therefor  is  found  within  two  years  next  after  the  commission  of  the  offense. 

REVISION  OF  THE  STATUTES  OF  NEW  JERSEY. 

[Edition  1S77.] 

Crimes  which  Involve  Injury  to  Public  Safety. 

[Page  226.] 

1.  That  if  any  i)erson  or  persons,  owing  allegiance  to  this  State,  shall  levy  war 
against  it,  or  shall  adhere  to  its  enemies,  or  to  the  enemicb  of  the  United  States,  by 
giving  them  aid  or  comfort  within  this  State  or  elsewhere,  or  by  giving  them  advice 
or  intelligence  by  letters  or  writing  of  any  kind,  or  by  messages,  words,  signs,  or 
tokens,  or  in  any  way  whatsoever  within  this  State  or  elsewhere,  or  by  procuring  for, 
or  furnishing  to  them,  money,  or  any  kind  of  provisions,  arms,  or  warlike  stores 
within  this  State  or  elsewhere,  or  by  brilwry,  or  for  reward,  or  promise  thereof,  or 
through  favor,  partiality,  or  treachery,  yielding  or  surrendering  to  them  any  town 
or  fortress,  castles,  garrisons,  troojw,  militia,  critizen  or  citizens  of  this  State,  or  of  the 
United  States,  or  any  ship,  lx)at,  or  vessel  of  this  Statv,  or  of  the  United  States,  or  by 
giving  them  aid  and  comfort  in  any  other  way,  and  shall  l)e  thereof  convicted  or 
attaint(Ml  on  confession  in  open  court,  or  on  the  testimony  of  two  witnesst*  to  the 
same  overt  act  of  the  treason  whereof  he,  she,  or  they  shall  stand  indicted,  such 
jxjrson  or  persons  shall  he  a<lju(l«riMl  jxnilty  of  treiu^on,  an<l  shall  suffer  death. 

2.  If  any  person  or  })ersons  havinj:  knowledge  of  the  conuuission  of  any  of  the 
treasons  aforesai<l  shall  conceal  and  not,  as  soon  as  may  V)e,  disclose  and  make  known 
the  siime  to  the  governor  of  this  Stat*',  or  to  some  one  of  the  justices  of  the  mipreme 
court  thereof,  or  to  some  one  ()f  the  jnsti<-es  of  the  peace  in  and  for  any  of  the  counties 
of  this  State,  such  ju-rson  or  jK'rsons,  on  conviction,  shall  he  adjudged  guilty  of  nii:*- 
prision  of  treason,  ami  shall  suffer  iniprist>nment  at  hard  lalK)r  for  any  tenn  not 
exceeding  seven  years  or  be  lined  n<»texcei*ding  one  thonsiuid  dollars,  or  both,  at  the 
discretion  of  the  court  l>efor(  whom  such  offender  or  offenders  shall  be  con\'icted. 

v{.  In  all  cases  wherein  heretofore  any  person  or  pers<jns  would  have  l)een  deeme<i 
or  taken  to  have  ct»nunitted  the  crime  of  petit  trciu^on,  such  person  or  persons  shall 
be  deemed  an<l  taken  to  nave  connnittCMl  the  crime  of  nuirder  only,  and  shall  l»e 
indicted  and  prosei-uted  to  final  judgnient  acconlingly,  and  the  same  punishment, 
and  no  otljer,  shall  be  intlicte<l  as  in  case  of  murder. 

4.  If  any  person  owinjr  allegiance  to  tliis  State  shall  by  siHHH'h,  writing,  0]>en  deed, 
ora«t,  a<lvis«Mlly  and  wittingly  maintain  and  defend  the  authority  or  jurindiction  of 
any  foreign  power,  potentate,  repnl)hc,  king,  state,  or  nation  whatsoever,  in  and 
over  this  State  <»r  tlu'  people  thereof,  such  person  so  offcMiding  shall,  on  conviction, 
l)e  ]>i'iiij*he<l  by  line  or  iniprisonnient,  or  both,  or  i)y  line  or  imprisonment  at  hard 
lalK)r,  or  both,  the  tine  not  to  exceed  four  hundre<l  dollars  nor  the  imprisonment  the 
term  of  one  year. 

5.  If  any  jwrson  or  persons  shall,  within  this  State,  get  up  or  enter  into  any  combi- 
nation, organization,  or  conspiracy,  with  tlie  intent  ami  pnriMjsi'of  making  or  attempt- 
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intr  to  make  a  hwtile  inVMion  of  any  otht^r  State  or  Territory  f»f  the  tTnitetl  States,  or 
shall  eii|Lra)jre  in  jilnUing  or  contriving  any  t<nrb  invaHroiit  orHliall  knowingly  fiiriiit*h 
any  itnmey,  ariiiH^  amniiinitiou,  or  ollu^r  iiH*anH  in  aid  of  Bwh  o!»jert,  or  ^hall  in  any 
way  knowingly  aiid  willfully  aid,  alK4,  on-ount-il  any  t*iieh  com bi nation »  orj^tniKution, 
or  conwjiiracy,  or  aiiy  such  hostile  invtusion,  snch  jierwm  or  pjenwmt^  »haU  l>e  liet^nied 
jfiiilty  of  a  high  misdemeanor,  and  shall,  on  fsmviction,  lie  punii^lieil  hy  (hie  or 
iniprii^iument  at  hanl  lab4*r,  i>r  Iwth,  the  titie  not  k» exceed  owe  Ihoiinand  doUarsaiid 
llie  imprisonment  not  to  excee<l  the  term  of  ten  yearn, 

0.  If  any  jK'nHon  or  i>en»onsi  lia\in^  knfiwlcHljie  of  the  iximmii«ion  of  any  of  the 
miHU^nieanons  aforeHaid  t*hall  conceal,  anfl  not,  lu^  noon  an  may  l>e,  iliHchi?»e  and  make  ^ 
known  the  Mame  to  gome  one  of  the  jyt^tJc^es  of  the  ]»eaeeof  the  county  where  llie  said 
mindcmeanrir  waj^  i^imnytte^l,  lie  or  Hiey  nhall  1h^  deeme*!  RUilty  of  a  hi^h  miwde- 
mcanor.  an^l  nhall,  on  convi*'tion,  l>e  |>imiMhed  hy  lin*^  not  ext*eedin)i  foar  htindrtnl 
dollarn  or  by  imprisonment  at  liard  lalHir  not  exce^Hiin^r  an**  year,  or  lM>th. 

PKNAL  a:)DE  OF  NEW  YiiRK. 

TlTLK    IV. — TafiANOK. 

Bet.  37.   Trfamn  drfinrd^—Treoi^m  against  the  pe<iple  of  the  State  roneista  in — 

1,  Levying  war  agiiinwt  the  jMHH*h*  of  tlm  Stute,  within  thin  State;  or 

2,  A  combination  of  two  or  more  i-H*rHonii  by  force  tu  uiiurp  the  i^i*vemment  of  llie 
State  or  to  overturn  the  same,  shown  by  a  forcihlt?  attempt,  ma^le  within  the  State, 
to  aei^omplish  that  purpoMe;  or 

3.  Adhering  to  the  cneniiew  r»f  the  States  while  »et>arately  engage*!  in  war  witli  a 
foreign  eneniy,  in  a  ca***^  pre^ierihtHl  in  the  CouHtitntiun  of  the  Fnitt^l  8tatet*,  or  giving 
t»*  Hiich  enemies  aid  and  comfort  withiji  rhe  State  or  eWwhere. 

8kc.  *i8.  I\mwhmait  o/*frra^o/i.^Tri*4ij*on  i>*  punishalile  !iy  diiilh* 

Sec.  160.  C(mspiraeie«  nifaijutt  pt^are^  Wr.— If  two  or  mort?  pt  n*onH,  lating  out  of  tliia 
8tate,  conspire  to  commit  imy  act  against  the  |*eace  of  thia  Stiite,  the  commiHsiiin  or 
atU^mpteil  commisHion  of  wliich,  within  thi^<  Srate,  wonld  l>e  treason  agahiHt  the 
Stilt*',  they  are  putiinhahif  hy  impriflonnn*nt  in  a  State  prii<on  not  exeeinling  ten 
years. 

PENAL  t  OI»K  OF  NORTH   UAKOTA. 

Sec.  7038.  If  two  or  more  person**,  being  out  uf  this  State,  eonspire  to  commit  any 
act  against  tht*  pr»acc  ui  thin  Slate,  iheriinimii*iioi»  nraUempted  commiftHidii  of  whiehi 
within  Ihif  Slate,  wtMild  tie  trt^ai^tjn  against  the  State,  they  are  punisihaltle  by  im- 
prisormicnt  in  the  penitentiary  not  less  than  one  and  not  ext^^etling  t^ni  yean*. 

Sec.  7(>43.  Kvery  f>ersion  owing  allegiam-e  to  tld>H  State  who  levies  war  agaitint  it,  or 
adheret«  to  it«  enendt*^  or  giv<*8  tlunn  aid  or  comfort  within  IhiH  State,  or  elsewhere, 
\»  guilty  of  trea>»<»n.  No  jjerwcm  nhali  U^  convict**il  of  treaMon  nnleKM  on  the  evidenc** 
of  two  witnesHi'}*  to  the  same  overt  act,  or  liin  n  mfe^Hioii  thereof  in  ojK'n  court.  Every 
jit^rrtin  gtiilty  of  tn^ason  Hbalt,  njion  convii'tinn  thereof,  l»e  punit^he4l  by  death,  or,  at 
the  diw  reti*>n  of  tlie  court,  ^ihall  Iw  impri.M*jued  in  the  t»enitentiary  not  U\^  than  five 
years  ami  l>t*  forever  incapable  of  holding  any  ollitH*  urnler  thij<  State. 

Sbc.  7iH4.  Every  i>er9on  owing  allegiance  to  thiB  State  and  having  knowledge  ol 
any  trea?*on  ajminst  it  whoeoncealx  and  iloes  not,  n»  soc«i  as  may  \h\  dm'Utt^^  the  same 
and  make  the  same  known  to  the  govertior  or  the  attorney -genera  I  or  to  wfime  judge 
of  thin  Staljt*  or  of  some  dintricl  thereof,  or  to  the  State's  attorney  of  H<»me  county  or  a 
magistrate  thereof,  iw  guilty  of  miHpripion  of  treai*on*  and  n|rt>n  conviction  thepe*il 
i^hall  be  punished  hy  impri^innitful  in  the  penitentiary  not  leat^  tlian  one  and  not 
exeee<ling  hve  years. 
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REVISED  STATUTES  OF  OHIO. 

[tith  edJUon.  18M.] 
Offenses  Adainst  the  Sovereignty  op  thb  Statb. 

Section  6806.  Whoever  levies  war  against  this  State,  or  the  United  Stateii  or 
knowingly  adheres  to  the  enemies  of  either,  giving  them  aid  and  comfort^  is  gnilty  of 
treason  against  tlie  State  of  Ohio,  and  shall  \)e  imprisoned  in  the  penitentiary  dorinir 
life. 

Skction  6807.  Whoever,  liaving  knowledge  that  any  peraon  has  committed  tret- 
son,  or  is  about  to  commit  treason,  willfully  omits  or  refuses  to  give  informatioii 
thenH>f  to  the  governor,  or  some  judge  of  the  State,  or  to  the  President  of  the  United 
States,  is  guilty  of  misprision  of  treason,  and  shall  be  imprisoned  in  the  penitentiizy 
no  more  than  twenty  nor  less  than  ten  years. 

(lENERAL  LAWS  OF  0RE(50N. 

Criminal  Code,  Title  II. — Of  Crimes  and  their  Pukishmbntb. 

Chapter  I. — Of  the  crime  of  treason. 

1710.  The  following  aots  (constitute  the  crime  of  treason  against  this  State: 

1.  lA^vying  war  against  this  State  within  the  boumiaries  thereof;  or 

2.  A  n)nibinati(jii  of  two  or  more  persons,  by  force,  to  usurp  the  government  of 
this  State  or  to  overturn  the  same,  evidenceci  by  a  forcible  attempt  made  within  this 
State  to  atTomplish  such  puri)Ose; 

H.  Adhering  to  the  enemies  of  this  State  while  separately  engaged  in  a  war  with  t 
foreign  enemy,  in  the  cases  prej?cribed  in  the  Constitution  of  the  United  States,  and 
giving  to  su(*h  enemies  aid  and  comfort  in  this  State  or  elsewhere. 

1711.  To  constitute  levying  war  against  this  State,  an  actual  aot  of  war  most  be 
committed.     To  conHpirc  merely  to  levy  war  i.s  not  enough. 

1712.  Wlicre  pcrnonH  nav  in  iiisnrn'ction  with  intent  to  prevent  in  general,  by 
fon-t'  and  intimidation,  tlu  execution  of  a  statute  of  thi.s  State,  or  to  force  its  repeal, 
they  an*  ji^uiUy  of  levying;  war.  But  an  cmlcavor,  although  by  numbers  and  force  of 
arms,  to  resist  tlie  execution  of  a  law  in  asin^de  instamv  and  for  a  private  purpose  is 
not  levying  war. 

171.*i.  Every  iK*rs4»n  (•onvi<*te<l  of  the  «Tinie  of  treason  shall  suffer  death  for  the 
same. 

LAWS  OF  PENNSYLVANIA. 

Offknsrs  Acai.s'st  the  Statk. 

1.  If  any  person  owin^  allegiance  to  tlie  ('ommonwealth  of  Pennsylvania  shall  lew 
war  apiiiist  the  same,  or  shall  atlhere  to  the  enemies  thertMif,  giving  them  aid  ami 
comfort  within  the  State  or  elsewhere,  and  shall  he  therei>f  <*onvicte<l  on  confes- 
sion in  open  rourt  t)r  on  the  testinjony  of  two  w  itnesses  to  the  same  overt  act  of  the 
treason  where(»f  he  shall  stand  indi('te<l,  such  |K'rson  shall,  on  ccmviction,  l>e  adjudged 
guilty  (»f  tri'iuson  against  the  Commonwealth  of  Pennsylvania,  and  l)e  sentenced  to 
pay  a  line  not  exceeding  two  thousaiul  tlollars  and  undergo  an  imprisonment,  by 
8e,parate  and  solitary  confinement  at  lalnjr,  not  exc(H*ding  twelve  years. 

2.  If  any  person,  havinjr  knowledge  of  any  of  the  treasons  aforesaid,  shall  conceal 
aiul  not,  as  soon  ixa  may  Ik*,  <lisclo.»<e  and  make  known  the  same  to  the  governor  or 
attorney-general  of  the  State  (►r  some  one  of  the  judges  or  justices  thereof,  such  person 
shall,  on  (*onviction,  Ik' adjudged  guilty  of  misprison  of  trcitsion,  and  shall  be  sentenced 
to  l)ay  a  fine  not  exceeding  one  thousand  dollars  and  undergo  an  imprisonment  by 
separate  or  solitary  conlinenjent  at  laljor  not  exctn^ling  six  years:  Jhvmded  ahcayit^ 
That  nothing  hen^in  contained  shall  authorize  the  ctmvic^tion  of  any  husliand  or  wife 
fur  (Concealing  any  trea.**ons  <'ommittetl  by  them  resixr lively. 
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3.  If  any  person  or  persona  belonjfm^  t-o  or  residing  within  this  Stute,  and  under 
the  pmUnliiiii  i»l'  iIh  Iuhh,  shall  take  a  c^oiiimLatiton  or  i^mmii§»iond  fn^m  any  f^erain, 
fitat*^*,  or  Sltlte^*,  tir  otht* r  rnfiiiiaH  **(  Ihis  State  or  uf  the  United  States  of  America,  ur 
who  Khali  Ifvy  war  aji^inMt  thJ8  Stale  or  jiiiovt'rniuent  thereof,  or  knowingly  yLud  will- 
ingly shall  aiil  or  ii«Hit*t  any  enemies  in  open  war  againt?t  thit*  State  or  the  t*niteti 
Stateii  hy  joining  tljeir  iinijii'>«  or  hy  enlii4tinjar  ur  pro«*urini;,  or  iKT*<nading  ollien*  to 
enlii-t  for  that  piirjMi««f,  or  hy  fiirniHliinif  nh^Ii  enemies  with  ann>»  or  annnunilion,  or 
any  other  artich^s  for  their  aicl  and  iMnufort,  or  hy  carrying?  on  a  Iniitorons  eorre- 
H]H»ndenix?  with  them,  or  shall  fi>nn,  or  he  in  any  wise  ef»neernei!  in  fonninjg.  any 
eoiul*Tn»tion,  or  jilot,  or  t^mspiracv  for  lK4niyjn^  thin  State  i»r  thi*  rnite<l  States  of 
A  merit 'a  into  the  hands  or  |j4jwer  of  any  lon^i^n  piifjiiy,  or  any  orf^nize<J  or  pre- 
tended >ji *vernn Jen t  en^^l  in  re*«i»tinj?  the  lawn  of  tlie  Unit^^l  Statt*?*»  or  slmll  gftve 
iir  w^nd  any  intelliiience  lo  the  eneinien  of  tliii^  Stale  or  of  tlie  I'nitiHl  Stal<:*H  of 
America,  or  shall,  witli  intent  to  otvt»o!*i%  pn-venl,  ttv  snhvert  llu*  itfovernment  of  this 
Stale  or  of  thi*  I 'nit^^l  States^  endt*avor  to  i»ersnacle  any  i»en*tm  or  pen^tins  from  enter- 
ing'the  werviee  of  thiK  State  or  of  the  Tnite*!  Stati-s,  or  from  joinyijkr  any  vti|nnt**er 
eompany  or  in^^-iation  id  this  Stiite  aljftiit  l>ein^  mnstereil  into  Hervii-e,  or  shall  use 
any  ll»reat«  or  |K*n»Uiwions^  or  offer  any  hrilje,  or  hold  out  any  hojie  of  rewanl  with 
like  intent,  to  imUiee  any  perwon  or  }M'rHonw  to  abandon  «aid  servnee  or  withdraw 
from  any  vidnnttvr  eomjitany  or  a^^Hodation  alrtiady  organijcetl  under  the  law«  r»f  this 
Con nnon wealth  for  that  purpjst*;  every  jken^on  ho  offend hi^r  and  liein^  h»j<atly  ron- 
viettnl  then-of  >ihall  W^  ^juilty  oi  a  hi^h  niis<leiiieanor,  and  shall  Im*  s«*n(em'ed  to 
undenjii  Hiditary  ti»tpri!*i*nnient  in  the  penitentiary  at  hanl  lalwir  fi*r  a  k^rn*  not 
exet^i'tlin^' ti'ii  years,  and  \n*  tineil  in  a  Hinn  not  exetHiHhn^  five  thfnii<anil  dollars,  or 
l>oth,  at  the  diseretiitn  of  tin*  eonrtr  }*rofUir*i,  That  this  a<'t  shall  not  prohihit  any 
eitisten  from  taking  or  reeeivinj^  4'ivil  rommii*jions  for  tint  af  know  led  ^^nient  of  deeds 
uml  otlier  instnmienti*  of  writinnf, 

4.  If  any  ()ersitn  or  jier«on«  within  this  Commonwealth  f^hidl  sell,  build,  fumiah, 
eonMrnet,  alter,  or  fU  out,  or  Mhall  aid  or  assist  hi  selling',  hnitdin^,  eonwtmctin^, 
altering,  or  tilting'  ont,  any  vesj+tH  or  vessels  for  the  pnrjsKMe  of  inakiiijsf  war  or  pri- 
vateerinif,  or  other  [turp<jse,  to  1h*  use>«t  in  the  serviee  of  any  fK^rson  or  jiarties  what- 
ever to  make  war  on  the  United  States  of  Anieriea,  or  to  reMiHl  hy  fori'e  orMlherwise 
tht^  *'.\eeution  of  the  laws  *A  the  Unitinl  States,  sueh  |>erH<in  or  |iersons  shall  l>e  guilty 
of  a  mistiemejinor,  and  tin  iHHivietion  thereof  shall  Im»  senteneed  to  undergo  s<iljtjiry 
ijiipriiironment  in  the  pt^nitentiary  at  hartl  lal>or  ni»texet!*Hlin^r  ten  years  and  lie  fined 
in  a  sum  not  i<xee4*ilin^  ten  thiiusand  dollara,  or  Inrtht  at  the  discretion  of  ttie  eourt. 

5.  No  ]»erscin  shall  within  this  State  re*Tuit  iir  enlist,  or  attempt  or  offer  to  re(*ruil 
or  enlii!ft,  any  man  or  men  to  serve  iLs  vidunteer  of  any  other  State,  or  h*hall  in  any 
way  pr*ii'ure  or  attempt  to  i^rcM-ure  any  nnin  or  men  to  leave  tliis  State  for  the  pur- 
pose of  enlisting'  in  tlie  vtilnnteeix  of  any  other  Stat*-;  and  any  jM>rstm  *>ffending 
in  the  i^reniisi^B,  or  any  of  thern,  i^hall  Im*  deerntnl  jLCuilty  of  a  inis<lt'meanor,  and  on 
oonvietion  therettf  shall  1>li  suhjt*<*t  to  a  line  not  exeetMlini?  five  hundreil  didlars  and 
lie  ini|*nsi*nt*il  iit  hard  lalx^r  for  a  It-rm  not  exeee<linff  twelve  months;  and  all  tinefl 
iiufXJisetJ  under  this  a4t  shall  i>e  i»aid  to  the  j>enM>n  who  shall  have  pnitK^eute^l  the 
party  offendin^^  to  <t>nvietion. 

liENKRAI.  LAWS  OF  HHODK  ISLAND. 

TrTLB  XXX, — Of  Crimes  and  PnNisiiMBfiTft. 

CfiAPTBR  275* — Of  tijTenseti  against  ti\e  mvtrtigtUy  of  the  StaU* 

Sectiox  1.  Every  (lerson  who  whall  l>i>  eonvietai  of  treancin  aimins^  this  State  by 
levying  waragaiuM  the  «une  or  by  adhering  to  the  euemiej*  of  tide  State»  Kiviug 
them  aiil  and  tximfort,  Bhall  ln"  iniprtsoneti  diiring  lift?. 
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Sbc.  2.  Every  f»en<i»n  who  Fhtill  have  knowledge  of  tlie  c'oinmii^lon  of  treflfoti 
against  t\m  Stute  by  leying  war  against  tluM  State  or  by  adhering  to  the  enemiwof 
the  State,  giving  them  aid  and  curnfort,  anci  who  shall  roneeal  the  same,  an*i  shall 
not  flR  Hoon  ft;*  may  tje  di.sclotie  and  make  known  i^nt'h  treaj*on  U^  the  governor  or  to 
ew^me  magi  titrate,  shall  he  deemed  guilty  of  misprision  t>f  tri.*a*"tn  againNit  thi»  State* 
and  shidl  bf  impri!<ont*<l  not  exeeefling  twenty  yean?  nor  iee»  than  live  y«ttra,  or  lie 
flm^l  not  ext*ee<ling  U'ti  thouwantl  dullarj*. 

Sbc.  X  'No  jien^on  nhall  Ih^  fonviettnl  of  treason  against  this  State  by  levving  war 
againi^t  the  same,  or  hy  udlmring  U*  the  enemies  of  thi«  State,  giving  them  aid  and 
coniftirt,  but  hy  tej^tinitmy  of  two  lawful  witnej<H**8  to  the  same  overt  ai^t  for  which 
he  sliall  then  In*  on  trial,  imleMe  he  shall  in  o[ien  eonrt  eonfe»*  tlje  name. 

Sw%  4.  All  tr>wn  ineetingH  of  ihe  fn^emen,  inhahilants  or  residents  of  thin  State* 
or  of  any  jwirtion  <»f  the  name,  for  tbi*  eli*<  ti«m  «»f  rt»iy  l^iwn,  rity.  wan!,  rounty,  or 
State  urtieers,  ealled  or  held  in  any  town  or  i*ity  in  this  State,  except  in  thp  manner, 
for  ttie  pnr|Mist>i,  at  the  limes,  and  l>y  the  |n*rsons  by  law  prt^rrit»eil,  an*  ilh*giil  anrl 
void,  and  vwry  (►ersoii  who  shull  aet  as  nMKlenitor,  warden,  or  elerk  in  such  pre- 
tended mt^'tings  hereafter  to  l>o  held,  or  in  any  manner  recvive,  reeonl,  or  t-crtify 
votes  for  the  el  wt  ion  of  any  pre  tend  eil  town,  eity,  wanl,  eonnty,  or  State  officens 
shall  be  dt*fmed  gnilty  of  a  niis<lemeanor  and  shall  ltf»  find  not  exc'eeding  one  thou* 
aanil  dollars  n<»r  U^^  than  live  hnndred  dollars,  and  ]ye  imprisi»ni*d  for  a  term  of  fcix 
months:  Prftridni,  That  this  seftion  is  not  intended!  to  npply  U*  leasee  in  whieli,  by 
aeeident  or  mistake,  some  pri^  rilK*<l  ftirms  of  calling  town  mi*\  warcl  meetinga  of 
the  eleetors  uf  the  tseveral  towns  antl  rititfs  ni  this  Stall*  shall  (>e  ondtted  or  ov^r- 
lo*jkt^l. 

Skt,  5.  Every  jjers^in  who  shall  in  any  manner  signify  thai  he  will  a<^i^pt  any 
legislative,  exe^aitive,  judiriat,  ar  ministerial  *«rtitH*  by  virlne  <>f  any  preteniled  eU*t»- 
tion  in  any  mirh  pretende^l  town,  ward,  or  other  mi^etings,  or  »hall  knowingly  suffer 
or  (lenidt  his  name  to  Ik?  ngeii  as  a  candidate  then^for,  ehall  l»e  udjudge<l  gtiilty  of  a 
high  crime  and  i«isilemeanor  and  Yte  tine*l  not  exeeeiiing  two  thousand  dollars  and 
be  imprisone<l  for  the  term  of  one  year. 

Swr,  *i.  Every  i>er!R»n,  except  he  N*  duly  eleetetl  thereto  at^conling  Iti  tJw*  laws  of 
this  State,  who  shall  iii*sume  or  i?xercii*e  any  of  tht*  legislative,  ex«'«nUive-,  or  mii|i0> 
terial  functions  n(  tlie  r»tiiit^  of  governor,  heutenant-governor,  senator,  member  of  the 
houaeof  representatives,  secretary  of  state,  attorney -general,  or  genera!  tiwimir**?  of 
th{0  StAte,  within  the  territorial  limits  of  the  State,  as  the  same  are  now  actually  bad 
and  enjoyed,  either  wjtarately  or  with  others,  or  shall  asBemble  with  othant  for  the 
pnrpow'  of  exercising  any  of  said  functionis,  shall  bt*  imprisoned  during  life, 

SiBf'.  7.  Such  meetings  a*^  are  des4^nt»e«l  in  section  fitur  of  this  chapttT,  and  Him  all 
me<»tings  of  persons  other  than  those  anthori/.e<i  hy  law  <-alling  thetnfHjivea  when  col- 
liH-t*-*!  iir  rlaiming  to  W^  tlie  general  assi'nihly  **i  tins  State  or  either  hoUAo  there<»f« 
art*  herelty  dinJareil  to  l»e  riotous,  tumultuous,  and  trcasonalde  a»^mbht*«,  and  tht* 
nimmandcr  in  Hdef,  the  sheriff  of  any  oi:»unty,  or  any  tleputy  sheriff,  any  jnalice  of 
thf  sn[»n»na*  <'o»irt,  the  mayorn  of  tin*  cities  of  Providenrp  and  Newjvort,  or  in  their 
ali«i*enee  the  Iniards  of  aldermen  of  said  cities,  an*  hereby  authorised  and  reiqtiirwi  to 
comiimnd  such  aaseniblie**  f»r  any  of  thein  to  ilis|iHr>*i%  and  if  tliey  do  not  forthwith 
obey  mid  i^miimnd,  then,  hy  the  civil  |»o»«t%  or,  if  they  det?m  it  neeusMary,  hy  oall- 
ing  nut  and  using  for  that  purpis*^  the  wtnde  or  any  portion  of  the  military  foncv  of 
tiiia  Slate  wittiin  their  respetiive  jurisitictiontf  that  they  or  either  of  them  may  dmsoi 
■ufficient  thc^refor,  to  disfierse  such  a^MMiihliti^  or  any  of  thtnn  wilhin  thrir  jurisdir* 
tions;  ami  all  such  otfiif^rs.  civil  and  military,  and  ]»ersiuis  under  thi^'ir  rtimmaiiij  •» 
hereby  dirt^it^l  lo  gi»vern  themselves  acconltngly. 
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CRIMINAL  STATUTES  OF  SOUTH  CAROLINA  (1894). 

C<:»N8PmACY. 

SBTTtox  198.  If  any  tWD  or  niorv  persons  shall  band  or  rfmi^pin*  tojyplher,  r*r  ;ro  in 
disjfuist*  TifKiii  fill*  [mlilii-  hi||:hway  nr  uixiii  tht*  prt-'iiiiH^?^  i»f  armther,  with  intent  tn 
injure,  uppn^^n,  ♦ir  vii^lalt*  th<^  (K-r^vn  nr  prtif>erty  of  any  iiliz**n  lwcftit.se  of  hw  i>olil- 
ieaJ  opinioii  or  bis  expression  ur  exercie»e  of  the  siime,  orshnll  attempt,  by  any  lueiiiM, 
laeaiiuregi,  or  act*<,  to  hinr1er»  prevent,  or  of«*tni(  I  any  citixeij  in  llie  free  exercise 
and  enjoyment  of  any  rij^ht  or  privilege  necureci  U^  him  by  the  Constitution  and  laws 
of  the  Tnitt^l  States  or  by  the  constitiitiim  and  laws  of  this  State,  t*urb  jwrsons  slwill 
\m-  dtH-ineil  v:uilty  of  a  felony,  and  on  eonviftion  tbere^»f  lie  tine<l  not  lej^  than  one 
hnmired  or  more  than  two  tln)nsjind  «loHars  or  be  impri.'^onefl  n^it  \vi^  than  six 
mnnths  or  tn*"ix»  than  tlirtv  year^,  or  Iwjtb.  at  rlo*  dlM^Totion  i>f  tlie  rourt,  and  ^hall 
theri'after  1h'  ineligible  to  and  tlinabletl  from  tiolding  any  otfh'C  of  honor,  trust,  or 
I*rotir  in  this  State. 

lN*irRRE«TlON    OK    REBELLION. 

Hk»\  *Ml.  Whenever,  l»y  rt»aMt"n  of  nnlawfid  ol^M^tmctiritis,  eomiiimitioiu^,  or  aswem- 
blaji^es  of  iM^rsons,  or  relH'llion  a^inj*!  the  anthority  ol  thi»  j^>vernnient  at  this  Htate, 
it  shall  l>i?i.^>me  imprai'tiralile,  in  tlie  judirment  nf  the  governor  of  the  Sta.te,  tii  enforet^ 
b^' the  onhnary  eonrneof  jndieial  proeeedinitfr*  the  laws  of  the  State  within  any  eonnty 
or  counties  f»f  the  State,  it  f*hali  be  lawful  for  the  guvernor  of  the  State  t^»  rail  forth 
the  militia  of  any  or  all  of  tJie  inanities  in  the  State  and  employ  such  part^  thereof 
aw  he  may  det*m  necessary  to  enforce  the  faithful  execution  of  the  lawi*  or  tomippreas 
snidi  nd Million. 

Se<\  2Ki  The  governor  of  the  State,  when  in  hiw  judjiment  the  i>nblie  safety  may 
require  it,  im  hereby  authorized  to  take  (>osi*t_*iision  of  any  or  all  of  the  telegraph  lines 
in  the  State,  their  olliees  and  a]iiiurtenanivj<;  to  tiike  {>os«<-'?«HJon  of  any  or  all  railroad 
lines  in  the  State,  their  rolling?  ^'l^^ek,  their  otfiees,  shoj^s,  linildinRs,  and  all  their 
appendapee  add  appnrtenaneeH;  U>  pr«(*fril)e  rulej*  and  regulations  for  the  hidding, 
using,  and  maintaining  of  tlie  aforesaid  telegraph  ami  railrrm*!  lines  in  the  manner 
most  e*jndueive  to  the  interest  and  safety  of  the  (xovernment;  tj>  plaL*e  under  mili- 
tary con  trrvl  all  the  o thee FH,  agents,  ami  employees  belonging  to  the  telegraph  and 
milnunl  lines  thus  laken  f>osse«sion  of,  so  that  they  8hall  he  coiMidered  a  part  of  the 
military  t^tablislnoent  of  the  State,  Bubjeet  to  all  the  r**fltriction8  impoeed  l>y  the 
Ruleia  ami  Article*^  of  War. 

Set*.  214.  The  governor  iw  anthoH^efl  to  employ  as  n»any  pen*on«  as  he  may  <leem 
neceesary  an»I  jintper  hir  the  siippreMsion  of  such  inmirre*'tion,  rebellion,  or  n»flistanre 
to  the  laws,  and  for  this  pnrpow^  he  may  ofYS-nixe  and  use  them  in  such  manner  as 
he  may  jinlg*^  liest  h>r  tlie  public  welfare. 

Skc,  215.  If,  diiring  any  insnrrtH'tion,  rel>eilion,  or  unlawful  olwtrnetion  of  the 
laws,  a>*  st^t  forth  in  section  2W  «if  this  chapter,  the  govenmr  cif  the  Slate  in  his  jutlg- 
ment  shall  dei*ni  the  public  safety  re*piipt*s  it,  he  is  authorj/^*d  to  Hus(>end  the  privi- 
lege* of  the  writ  «>f  hafmuf  nfrpfi^  in  any  case  throughout  the  State  or  any  part  thi'reijf, 
and  whenever  the  said  privilt^e  shall  Ir*  susi»ende<l  as  afore^^aid  no  military  or  other 
officer  shall  l>e  c<inipelled,  in  answer  to  any  writ  of  knfteatt  corptu^  to  return  the  body 
of  any  i>erson  or  persons  detainetl  by  him  by  authority  of  the  g«ivemor"  but  upon 
the  certificate,  under  oath,  of  the  offix'er  having  charge  of  anyone  s<»  detained  that 
such  iM^rw^n  is  i!etain*Hl  by  him  its  a  prisoner  under  the  authority  nf  the  govenior, 
further  jtnMi^edings  under  tlic  writ  of  hfihrnj^  cnrpux  shall  lje  susjiendwl  by  the  judge 
or  cfiurt  having  isHw^l  the  said  writ  so  long  a^j  gaid  Buspension  by  the  governor  Bhall 
remain  in  force  aitd  smid  rebelUon  continue. 
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CODE  OF  1XNNEB8BB. 
[MUlUwn  uid  Vartiw,  UM.  J 

TuiBAflOM. 

5518.  Every  penon  inhabitiiig  or  reeidiiig,  or  voliuiterilj  ^^nming  iq 
reside,  within  the  limits  of  Tennessee,  owes  and  shall  pay  aUsf^iaiieD  to  1 
ment  thereof. 

5519.  Treason  agamst  the  State  oondsts  in  the  foUowinf  aeta  ^^nwiwil*^  }^mj 
person  residing  within  the  State  and  nnder  the  pioCedioii  of  iti  hkwmz 

1.  Taking  a  commission  from  or  under  the  antlioiUj  d  the  enemioe  of  tlnifllitig 
of  the  United  States. 

2.  Levying  war  against  the  State  or  the  govermnent  UiwaoL . 

3.  Knowingly  and  wittingly  aiding  or  assisting  any  *■»— skw  at  ofm  war  apiM 
the  State  or  United  State»— 

By  joining  their  armies; 

By  enlisting,  or  procuring  or  persuading  others  to  enli8t»  lor.  that  poipoee; 
By  furnishing  such  enemies  with  arms,  ammunition,  pcovkioii%  or  any  other  artids 
for  their  aid  and  comfort 

4.  Forming,  or  being  in  any  wise  concerned  in  forming^  any  oombinalioii,  plal»  or 
conspiracy  for  betraying  the  State  or  the  United  States  into  the  hands  or  power  of 
any  foreign  enemy. 

5.  Giving  or  sending  any  intelligence  to  the  enemies  of  the  State  for  that  f^rf^m^ 

5520.  Every  person  so  offending,  and  Ymng  thereof  legally  oonvictad  hf  theeti- 
dence  of  two  sufficient  witnesses,  or  by  confession  in  open  oourt,  diall  be  acQo^sd 
guilty  of  treason  against  the  State,  and  shall  suffer  impiisonniQnt  in  the  ] 
not  less  than  ten  or  more  than  twenty  years. 

5521.  If  any  person  has  knowledge  of  the  commission  of  treason,  and  oonoealsf  he 
same,  or  does  not  as  soon  as  may  be  disclose  such  offense  to  the  governor,  or  scope 
attorney-general  or  judge  of  the  State,  he  is  guilty  of  misprision  of  treason  and  shall, 
upon  conviction,  be  lined  not  exceeding  one  thousand  dollars  and  imprieoned  in  the 
penitentiary  not  more  than  five  years. 

Sedition. 

5555.  Whoever  shall  be  guilty  of  uttering  seditious  words  or  speeches,  spreadii^ 
abroad  false  news,  writing  or  dispersing  scurrilous  libels  against  the  State  or  Geneial 
Government,  disturbing  or  obstructing  any  lawful  officer  in  executing  hie  office,  or 
of  instigating  others  to  cabal  and  meet  together  to  contrive,  invent,  sugKeet,  or  incite 
rebellious  conspiracies,  riots,  or  any  manner  of  unlawful  feud  or  differences,  thereby 
to  stir  people  up  maliciously  to  contrive  the  ruin  and  destruction  of  the  peao^  aafetj, 
and  order  of  the  Government,  or  shall  knowingly  conceal  such  evil  practices,  shall 
be  punished  by  fine  and  imprisonment  at  the  discretion  of  the<x)urt  and  jury  trying 
the  case,  and  may  be  compelled  to  give  good  and  sufficient  sureties  for  hie  or  her 
good  l)ehavior  during  the  court's  pleasure,  and  shall  be  incapable  of  bearing  any 
office  of  honor,  trust,  or  profit  in  the  State  government  for  the  space  of  three  yean. 
It  shall  be  the  duty  of  the  judge  to  give  this  in  charge  to  the  grand  jury,  and  no 
prosecutor  shall  be  required  to  au  indictment  under  this  article. 
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STATtTTBS  OF  VERMONT  (1894). 

Title  32. — ('rimbb  and  Ofkknsks. 

Ch  a  ptbb  211. — Treatttm. 

Sec,  4881.  A  person  who,  owing  allei^ianfe  to  thii*  Htate,  leviee  war  or  oon>»pire8  to 
levy  Wttr  against  th*^  same,  or  wlhent'8  tn  tire  ^^nemifs  thereof^  jjivin^  theni  ai<l  ami 
it^nifort,  within  the  State  or  el«ewht'rt%  wliali  Jx?  guilty  of  treai^on  againirt  this  State 
and  t*hall  Pnffer  the  luinishnient  of  rlealh. 

Skc.  4HH2.  Sneh  |>er>*on  may  }ye  triecl  in  any  county  in  the  State,  but  ehall  not  be 
eoiivictt^ I  except  npon  tjefltiniony  efpiivalent  to  two  witneK»*e«  to  the  name  overt  act 
of  trt*aaoii  of  which  he  standi  indiHefl,  or  iijK>n  ronfet?»^it>n  in  n[n.'n  eonrt- 

Sec.  48H3.  A  peTs<oii  owing  allegianc^e  to  thiu  State*  knowing  nueh  treason  to  tiave 
been  eonnnitteil,  or  knowing  of  the  intent  of  a  jierson  to  eonimit  t^weh  tn^ascjn,  who 
doee  not  within  fourteen  davR  from  the  tiiiieT>f  having  such  knowledge  give  informa- 
tion theretif  to  the  governor  of  the  States  to  one  of  the  judges  of  the  euprenie  court , 
or  to  a  juHtiee,  shall  l>e  guilty  of  iniHpriftion  of  Ireawon,  and  !<hall  l>e  ptiniwhe^l  by 
inipriiHinment  in  the  State  prii^wrm  not  n^ore  tlian  leii  years  and  not  \vi*i*  than  five 
years,  and  by  fuu*  nni  exeeenhng  two  thousand  dolJarg,  or  either  of  aaid  punish uieiitfi, 
in  the  diecretiou  of  the  eourt 

CODE  OF  VIRGINIA  (1887), 
Offexceb  Against  titb  Bovbrkkjntv  of  th«  State, 

Sbi^.  ♦iti5K.  Treason  (frfin^d;  hfjir  prored  auft  pHJihhfd. — Treason  shall  coufiiFi  only  in 
levying  war  again^  the  State  or  adhering  to  it«  enemies,  giving  them  aid  ami  eoni- 
fort,  or  esta  hi  itching,  without  atithority  i>f  the  legielature,  any  government  within  ita 
hmita  *4e|>arate  from  the  existing  govermiient,  or  holding  or  exetniting,  in  tmch 
upurjieil  government,  any  ofliee,  or  professing  allegiance  *ir  fidelity  to  it^  or  rej*ij*ting 
the  exe*'UtJon  of  the  hiWH  umler  color  of  lU^  authority;  and  HUch  treason,  if  pnrjve*! 
by  the  teHtinnuiy  *d  tw<>  witnesses  to  the  aame  overt  act,  or  by  confeaeion  in  ronrt, 
ehall  l>t^  pnxushfHl  with  death. 

Sec.  I^>59.  Mixprmtm  aj  lr4:amtt:  how  pnnwhffL^lf  any  peraju,  knowing  of  »ueh 
treason^  phall  uot^  a-s  mnm  as  may  lw%  give  ijifunnaiion  there«d  to  the  govern* *r,  or 
Bimie  eonw»rvator  of  the  f>eace,  he  nhaH  l>e  puniFlie<l  by  fine  not  ex<"ee<Hng  one  tlion- 
aand  dollars  or  by  confinement  in  lt»e  penitentiary  not  lees  than  three  nor  more 
than  hve  years. 

Skc*  36<30.  Attempting f  ttr  inatigniing  otherMf  to  estahluh  funtrped  gavemmetU;  tmw  ;m»- 
fMhed. — if  any  person  attempt  to  ei^tablif^h  any  such  usurfied  government,  and  eom- 
nut  any  overt  act  therefor,  or  by  writing  or  speaking  endeavor  to  ins'tigate  others  to 
i'i^tabli.^h  mich  government^  he  shall  l>e  confined  in  jail  not  exeee<ling  twelve  months 
and  lined  not  exceeding  orje  thonwand  dollars. 

Sec.  3ti4jL  fYtfiApiriftg  to  hu^it^  the  tyftorfA  popftl^xfhn  tt»  ifmArrecii<m  agtiinift  thr  while 
pttpulatwii  or  the  whit^  n^ffjhiM  the  t^olored:  httn'  pnuinhed. — If  any  iierstJU  con8pir<j  with 
another  to  incite  the  colored  j^mpulation  of  the  State  to  ai't**  of  violence  and  war 
agaiuHt  ttje  whit**  f>opnlation»  or  to  inrite  the  white  jRipnlation  of  the  State  to  acta  of 
violence  and  war  against  the  coloni<l  |M>puJat!on,  he  nhall,  whether  f»nch  hisnrreetion 
be  made  or  ni>t,  Ik-  jni niched  by  I'onfinement  in  the  i>eniteutiar>'  not  lews  than  five 
nor  more  than  leu  years. 
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CODE  OF  WEST  VIRGINIA. 
Ohaftkr  CXLUL— Or  Ofrmck  AoAimr  tbb  8o? 

1.  TreMon  againat  the  State  shall  oo&aist  in  levying  war  ugaingt  it  or  in 
to  its  enemies,  giving  them  aid  and  comfort    No  pemm  ahall  be  ooiiTlctod  of  1 
unless  on  the  testimony  of  two  witnesses  to  the  same  overt  act  or  on 
openoonrt. 

2.  Whoever  is  guilty  of  treason  against  the  State  shall  be  INlllifllMdwitiIde•ti^  or, 
at  the  discretion  of  the  jury,  by  confinement  in  the  penitentiary  not  Ion  1 
nor  more  than  ten  yean,  and  by  the  confiscation  of  his  rsal  and  ] 

3.  If  any  person  have  knowledge  of  any  treason  against  tlie  GMato^  and  riiall  noli 
as  soon  as  may  be,  give  information  thereof  to  the  govenior  or  aome  oooMrvatarof 
the  peace,  he  shall  be  punished  by  fine  not  exceeding  one  thnnaand  doilan  or  bj 
confinement  in  the  penitentiary  not  less  than  one  nor  more  than  five  yenn. 

4.  If  any  person  shall  attempt  to  justify  or  uphold  an  anned  InveaUm  of  tiiis  8teb 
or  an  organized  insurrection  therein  by  speaking,  writing/ or  printing  or  tqrpob" 
lishing  or  circulating  any  written  or  printed  document,  or  in  any  other  wny  y 
during  the  continuance  of  such  invadon  or  insurrection,  he'si^all  be  fined  not  i 
ing  one  thousand  dollars  and  be  confined  in  Jail  not  exceeding  twelve : 

STATUTES  OF  WISCONSIN,  1888. 
Provisions  or  thb  CoNsnnrnoir. 


JVetutm.— Section  10.  Treason  against  the  State  shall  ccmsiat  only  in  letyli^  war 
against  the  same  or  in  adhering  to  its  enemies,  giving  them  aid  end  oomfort^  Us 
person  shall  be  convicted  of  treason  unless  on  the  testimony  of  two  wltneflBea  to  the 

same  overt  act  or  on  confession  in  open  court. 

Statutory  Provision. 

Trc(wm. — Section  4510.  Any  person  who  shall  l)e  guilty  of  treason  against  tlie 
State  shall  be  punished  by  imprisonment  in  the  State  prison  for  life. 


This  comparison  is  confined  to  the  existing  laws  of  the  United  States  and  Statea  of 
the  Union.  There  are  a  numl)er  of  obsolete  enactnientjs  with  which  comparison  might 
be  made.  During  our  entire  history,  whenever  there  has  been  in  any  oommonity  a 
class  from  whose  a<;tions  or  utterances  danger  might  reasonably  be  apprehended,  the 
legislative  dlHcretion  has  never  hesitated  to  provide  a  means  of  protection;  as,  lor 
instance,  the  legislation  against  the  Tories  during  the  Revolution;  that  against  rene- 
gade white  men  who  incite<l  the  Indians  to  outbreak  and  massacres;  that  against  tlie 
negroes  of  the  South  (iuring  the  years  they  were  held  in  slavery;  that  against  tibe 
Knights  of  the  Golden  Oin^le  and  similar  secret  societies  during  the  civil  war,  and 
the  several  measures  now  pending  in  Congress  to  prevent  the  promotion  of  anarchy 
by  seditious  utterances. 

Respectfully  submitted. 

Charles  £.  Magook, 
Jjaw  Officer,  Division  of  Inmdar  Affain. 
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DTSURRECTION  AGAINST  THE  MIXITAEY  OOVERNMEWT  W  NEW 
HEZICO  AND  CALIFOBNIA,  1B47  ANB  1846.-' 

tSubmkittl  May  31. 1900.     Priiito<l  n^  a  Scimic  rkKumcnl  by  ordtT  of  llu'  St-natt',  Fttty^ixth  Congrefia, 
rtwt  iie«l<m,  Doc  No.  U2.    Cusii  No,  141,  DiTidon  of  Imular  AfTikLrs,  War  Dc?pArtinttiitl 

Sir:  I  hnvt^  th<*  hi»nni-  to  rail  your  iittcntioii  to  tho  nfli<*ia!  reportJ§ 
of  the  i>fficers  of  the  Uiiikni  States  Aniiy  who  ronductrd  the  tnilitnrv 
opemtions  for  the  nuppression  of  the  insurrection  aguiiist  thi*  niilitiiry 
fjovernnipnt  astablishod  by  tlie  Unit-ed  States  in  New  Mexicxj  and  cer- 
tain deUiils  ('(MitKH'ted  therewith. 

HiHtorimI  writers  have  given  .scant  attention  to  the  ineidentn  referred 
to,  proUihly  because  they  w^ere  far  reruoved  from  tbe  locality  in  which 
oc<nirn»d  the  more  stirringf  events  of  the  t^anie  period.  But  the  (pies- 
tions  now  occupying  the  puldie  mind  give  new  interest  and  inereaned 
valne  to  these  almost  forgotten  inridentH  in  our  national  history. 

The  concjuest  of  New  Mexico  by  the  military  forces  of  the  United 
Slater  was  accomplished  by  the  camjmign  of  1S4«>.  (I^eitensdorfer  v, 
Webb,  20  How..  ITfl) 

In  compliance  with  instrnctions  given  hy  the  President,  the  (jfficer 
in  command,  General  Kearny,  organized  a  civil  government  for  the 
m'cupied  territory,  and  tilled  the  executive  and  jndirial  otiices  by 
appointment. 

These  civil  functionaries  tlins  appointed  entered  npon  the  discharge 
**f  thv\r  duties  in  apjmrent  unconHciousncss  of  exiK)8urc  to  more  than 
ordinary  [>eril. 

In  Decem^>er,  1846,  the  native  inhabitants  organized  a  coni^piraey  to 
overthrow  tlie  United  States  authority  in  New  Mexico.  On  the  night 
of  January  15,  1847,  the  governor,  Charles  Bent;  the  sheritl,  Stephen 
Lee;  the  circuit  attorney,  flames  W.  Leal;  the  prefeet,  Cornelio  Vigil, 
and  a  number  of  others,  citizens  and  oftieials  of  the  United  States  and 
Mexican  supporters  of  the  United  States  authority,  were  assassinated 
in  the  town  of  San  Fernando  deTaos.  On  the  same  night  *seven  other 
Americans  wvvv  killed  at  Arroya  Hondo  and  two  at  Rio  Uolomdo. 

It  was  soon  a[>parent  that  the  insui'rection  was  general  and  the  pur- 
pose was  to  kill  all  the  Americans  and  those  Mexicans  who  had  at'cepted 
office  under  the  American  Cif>vei"nnient. 

CoL  Sterling  Price  was  then  commander  of  the  army  in  New  Mexico, 
with  headquarters  at  Santa  Fe.  He  learned  of  the  uprising  and  attend- 
ant atrot*itie8  on  January  20,  1S4T,  and  that  the  army  of  insurrection 
was  marching  on  Santa  Fe  and  the  force  inerensing  by  enlistments  of 
the  inhabitants  along  the  line  of  march.     He  deemed  it  advisiible  to 

•See  Rep,  Campaign  Text  Book,  1900,  pp.  90,  91. 
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engage  the  enemy  as  soon  as  possible.    He  detedied  a  force  of  abml 
400  men  of  his  conmiand  and  marched  to  meet  the  appcaMlnif 

insurgents. 

He  found  the  insurgents  posted  in  a  strong  position  on  the  he^giili 
and  in  the  houses  below  on  the  outskirts  of  the  Tillege  of 
The  Americans  inunediately  formed  in  line  of   battle.     The 
discovered  that  Colonel  Price's  artillery  and  w«f{on  train  was 
distance  in  the  rear  and  attempted  to  capture  it,  bat  the  \ 
frustrated. 

The  artillery  coming  up,  tiie  battle  was  opened  with 
and  general  firing,  which  lasted  for  about  two  hours.  Colonel  Priee 
tiien  ordered  an  assault  on  tiie  position  held  by  the  enemy  oppoeitBliii 
right  flank.  The  assault  was  successful  and  the  enemy  dialodgei 
Thereupon  Colonel  Price  ordered  a  general  assault,  which  was  ako 
successful,  and  the  enemy  retreated.  The  approach  of  nij^t  and  Ab 
character  of  the  ground  prevented  pursuit  The  Amerinn  lorn  k 
killed  and  wounded  was  8  men,  amoAg  them  First  Ueutenant  IrviM^ 
The  Mexican  loss  was  36  killed;  wounded  not  asoertainecL 

The  next  morning  the  enemy  were  found  to  have  taken  a  position  oa 
some  heights  not  far  distant,  but  on  the  approach  of  the  AmericaH 
the  insurgents  retreated. 

On  the  29th  of  January,  1847,  the  Americans  again  encountered  tiie 
insurgents  at  Embudo,  a  strong  pass  in  the  mountains,  throug^h  whidi 
the  men  could  scarcely  march  three  abreast.  Between  six  and  seven 
hundred  of  the  enemy  were  posted  along  the  slopes  of  the  mountains, 
and  there  they  were  attacked  by  a  detachment  of  180  men  under 
Captain  Burgwin,  who  dislodged  them  with  a  loss  to  the  Mexicans  of  80 
killed  and  60  wounded.  The  American  loss  was  1  killed  and  1  severely 
wounded. 

On  the  1st  of  February,  1847,  the  main  body,  under  Colonel  Price, 
reached  the  top  of  Taos  Mountain,  which  was  covered  with  snow  2 
feet  deep.  The  marches  of  the  1st  and  2d  of  February  were  throu^ 
this  snow,  the  men  being  marched  in  front  of  the  artillery  and  wagons 
in  order  to  break  a  road.  On  the  3d  the  American  force  marched 
through  Fernando  de  Taos,  the  town  in  which  Governor  Bent  and 
partj^  had  been  seized  and  atrociously  murdered.  The  town  had  been 
abandoned  by  the  enemy,  who  had  taken  a  position  at  the  near-by  town 
known  as  Pueblo  de  Taos.  That  was  a  strongly  fortified  point.  The 
key  to  the  position  wa,s  a  large  church  and  two  large  buildingis  asc^id- 
ing  in  a  p3'ramidal  form  seven  stories  high  and  pierced  with  embrasures 
for  rifles.  Around  these  was  a  wall,  and  within  them  the  enemy  had 
taken  position.  The  Americans  brought  up  their  artillery  and  battered 
the  church  and  walls  for  two  hours,  but  the  cannonading  was  ineffect- 
ive  and  the  Americans  retreated  to  Fernando. 
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On  the  morningf  of  February  4,  1S47*  tho  Americans  a^in  atlvanred 

to  reiunv  thf*  ussMiiIt.  The  artillery  was  brought  to  hear  H^^'iiinst  the 
two  sides  of  tlie  ehureh.  After  Imttering  it  for  two  hours,  a  rharge 
was  made  under  the  lender??hip  of  Captain  Burgwin  of  the  First  Dra- 
goons. Ill  this  assault  Captjiiii  Burgwin  and  several  of  his  itieo  wrre 
killed,  but  the  assault  was  uuiivailirjg.  The  ehurrh  walls  were  still  uni>en' 
etnited  by  the  artillery.  Laddei^  were  then  ur.ide  and  holes  cut  in  the 
widl  with  axes,  thn»u*,'h  which  the  soldiers  with  their  hands  tlin*w  tire 
and  litjhted  shells  into  the  church.  Another  assauit  was  inadr  an  the 
church  door,  which  ngam  failed  with  Ios8»  The  artillery  was  then 
bnainrht  up  within  *>0  ytirds,  and  after  to  rounds  one  (if  thr  holes  which 
had  been  cut  with  the  axes  was  widened  intu  a  pmcticable  breach^ 
through  which  a  Htorniin^  jmrty  entiM'e<U  dishxi^^ed  thi*  enemy,  and 
tcM>k  |M>ssess!on  of  the  church.  This  ended  the  luistilities  (d  tlir  day. 
The  enemy  still  occupied  the  two  larire  buiUlinj^s.  The  next  nuuiiing 
the  enemy  surrendered.  The  nundMM-  uf  insurj^'-eTits  en^'agi^d  in  this 
tiifht  was  between  *UM>  and  T*MI.  The  Icis^sustaintnl  by  tlu'ni  was  aljout 
15M  killed.  The  nutubi'r  wounded  is  not  known.  The  American  losd 
in  killed  and  wtumdcd  was  5^, 

Under  dat(*  i^f  ,fanuary  2'^  Caj^tain  Hendley,  enmumnding  at  Las 
Vegas,  N,  Mex.,  reported  to  Colonel  Price  as  follows: 

Every  knvii  ami  vilki^  except  thm  (T  dhl  not  give  it  lime)  and  Tiin»l<jli  have 
dtnlnretl  in  favor  ut  tin*  iiLMnrrerfinn.  The  whole  ]M(iMilatiiiii  aii|M'iir  r\{H*  for  tlie 
ilJ^u^^lH'tioll. 

On  July  30,  1847,  tJoIonel  Price,  deimrttuent  coinniander,  rcporhrl 
to  the  Secretary  of  War  as  follows; 

It  18  (*ertajri  that  the  Xew  Mexieajj;^  entertaiiHieaUly  halreil  a|^iiij>it  the  Auieriiiins, 
an*l  that  they  will  rat  <>ff  fiiiall  jiartie^!  uf  the  lalter  \vheii*'ver  tliey  tliiiik  they  i*an 
esrHfie  fletectien. 

The  insurrection  in  eastern  New  Mexico  was  inau^'-nnited  by  killing 
ei^ht  Anierieans  at  Mora  on  -laruiaiT  2^K  l>i4T*  In  pursnauce  <>f  his 
duty  to  suppress  the  insurrection  in  that  locality.  Captain  Hendley 
concentrated  his  ^^razin^^  guards  at  Las  Veoi^Ls,  and  on  ifanuary  24, 
]S47,  proceded  in  fort^*  to  M(U*a.  He  found  a  body  of  Mexicans  in 
a  ruts,  prepared  to  defend  the  tow  it.  A  j^t*nend  en^fi^i^nieut  en.sued^ 
the  Mexicans  retreatini;  and  tiring  from  the  wiitdows  of  the  houses,  A 
body  of  instir^reuts  had  taken  possession  of  an  old  foi*t  and  opened  fire 
upon  the  Anterictius.  iiqitain  Hendley  succeeded  iti  lukin|»"  poss^^ssion 
of  a  part  of  the  fort  and  was  preparinj^^  to  burn  it  when  he  fell  ruor- 
tally  wounded*  dyin^  in  a  few  uiiiuites.  The  Arucrir^ans,  haviiii^  no 
artillery  with  which  to  reduce  the  fort,  retired  to  Ijus  Vept^.  In  the 
Imttle  of  Mora  the  itisurgents  sutTered  a  loss  of  25  killed  and  15  taken 
prisoners*  The  Auieriean  loss  w^as  1  killed  and  *^  wounded.  Later  in 
the  seanon  Captiiin  Morin,  who  sueceeded  Captain  Hendley,  renewed 


the  attack  upon  Mora  with  a  body  of  men  aod  artillerr  and  n^i 
the  towns  (Upp(?r  and  Ijawer  M<int)  to  tb^  ground- 

The  principal  leader  of  the  insJurreition  was  Manuel  Corte>z.  Aftir 
the  defeat  at  Puohlo  de  Taoii,  D>rtos5  fled  aeixiBs  the  tiiouotiimainti? 
eastern  New  M«^?£iroand  contimiod  tlio  hostilities. 

In  May,  1847,  a  wagon  train  and  a  gracing  party  were  attm*ked  h} 
tile  insurgents  and  one  or  two  men  kiUod  and  a  lar^e  munbi^r  of  huf«i 
and  mules  captured.  Ma]t»r  Eilinonson  pursued  thii^  force  and  eucoofr 
tered  them,  nearly  4<M^  .strong,  in  a  canyon  of  the  liod  Kiven  Tb^ 
American  fort-en  i^ngaged  them,  but  afkT  lighting  fievonil  hour.^,  ind 
succeeding  in  killmg  and  wounding  many  Mexicans,  wen*  imiihli?(i» 
dislodge  the  enemy  and  retired. '  'T'*^*^  "ext  day  he  found  the  im^ms 
had  fled  during  the  night. 

In  June,  184T,  the  infsurFection  b  ed  1ms  Vegn-s.  Ijieul.  K.  I 
Brown  and  3  soldiers  were  killed.  Tlie*^?upon  Major  KditiunM>n  uwk 
an  attack  and  killed  10  or  1:^  ra&n.  H*  ils^o  found  evidence  of  a  t\^ 
revolt  and  captured  the  town,  sent  i  it  50  citizen^^  as  pri?«oner^U) 
Santa  Fe,  anrl  Ijurned  a  mill  belougi  ig  to  the  akmide,  whuu»  bf 
thought  was  iniplieated  in  the  revolt. 

In  July,  1847,  a  party  of  31  American  soldiers  wa.s  attai^krd  nl  U 
Cienega,  and  Lieutenant  Lark  in  and  5  otiier  men  were  killed.  Oi 
the  approach  of  reenforeements  the  insurgenti^  fled  and  wen^  not 
apprehended. 

During  the  month  (July,  1847)  Major  Edmonson  in  said  to  ha?f 
destroyed  the  town  of  Ima  Piaa,  with  considerable  las»  to  the  mmt^ 
gents,  and  to  have  marched  by  way  of  Anton  Chico  to  Ln*  Cui*jgti» 
where  were  aJjout  400  ins^urgent^i  under  Cortez.  Fifty  prisunerj*  wi^re 
taken,  the  main  botly  of  the  enemy  e-seaping  intcj  the  mouatiims}. 

Thereafter  the  inyurrection  dwindled  into  depredatiuti>s  i^ommittd 
by  various  bandn  of  Indian.^,  instigated  and  led  by  Mexiranjs.  Harclh 
a  party,  large  or  small,  tradei^  or  soldiers,  crossed  the  plains  of  NVw 
Mexico  without  Ixdng  attm^ked.  Many  men  were  killed  and  largt 
numbers  of  hor^soH,  mulca,  and  rattle  driven  off.  A  roinpany  of 
dragoons  escorting  Government  funds  lost  5  men  killed  and  all  their 
animals  in  June. 

In  the  latter  part  of  1847  compamtive  safety  was  secured  by  sta- 
tioning troops  at  various  jJolntH.  Of  the  injsnrgent  prisoners,  15  or  ^It 
perhaps  more,  were  tried  by  eourtniartial,  sentenced  to  death  and 
executed.  The  others  were  turned  over  to  the  civil  authorities  of  ty 
military  government  for  trial  in  the  civil  courts.  The  g^rand  hiry 
indicted  4  of  them.  The  others  were  discharged  for  want  of  evidenci* 
or  pardoned  by  the  governor.  The  4  indicted  were  charged  with 
treason  against  the  United  States  Government,  One  W4i,s  trietl 
jury  and  convicted.    The  prisoner  challenged  the  jurisdictioii 
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eivil  i'oiirt  and  sissnilod  the  indictment  on  the  ground  that  he  was  not 
a  fitizeii  of  thr  rnit^n!  Suites  iinr  IkhiiuI  tu  yield  alh^^iance  tc>  that 
Goveninieiit,  Stronjr  pre^mire  was  fjroii^ht  to  hear  in  his  !)ehalf,  and 
the  district  attoniev,  Mr.  Blair,  referred  thi'  matter  to  Washinj^ton 
for  instruetiun.  Mr,  Marey,  Secretary  of  \Vai%  advised  the  Pre.sident 
as  follows: 

(>M  the  2Htli  <*f  June,  1S47,  I  wrt4v  t**  tlif  i-^imriiarnlin^oHux-r  "1  Siuita  F^e  a  k-ttcr 
(at'Dpy  i>f  which  m'*'oiu|jarnt^lliiHroijniiiinieiiti»>n)  in  wliieli  tJieiTie<»rre<'tilewTij*tion 
of  the  friniti  ia  the  [inw^etHlinps  *>f  the  ei»iirt  it*  piitite^l  out.  It  in  therein  >«tjite<l  I  hat 
**the  tfrritnry  ennquercni  liy  our  ttnii»  *\oe»  not  luM-otne,  hy  the  nwn*  art  nf  rorMjUi'wt, 
a  pemiiineni  itfirt  of  the  TnittHl  states,  tind  the  iiilmi)itant*i  of  »uAi  territory  an*  ni>t, 
t4»  tilt*  hill  t'Xtent  of  the  tern*,  dtlzen*  of  tlie  rniti>«l  States.  Jt  in  l>uyonrl  dia- 
IHite  that  uii  ihk*  t'Htalilij*iiiiiirnt  of  a  ti*ni|H>rary  civil  ^rovernnient  In  ii  ctunjiiered 
eimntry  the  inhaliititntn  awv  fiU^litriiv  to  it  anil  are  lKiun«l  by  tlir  laws  Hhi»  h  may 
Ix*  ath>j)U'<l.  They  may  l>e  Irit^tl  an<l  jiuniHhijHl  fi»r  offenstv.  Thtise  \u  Nrvv  Mexico 
whii  in  the  late  insnrrectiitn  were  icihlty  uf  tnnrcler,  or  iri.Mti^*vte<l  others  to  thatiTUne, 
wen'  lialilc  to  lie  iinniHbe<l  for  thet»e  ikIh,  either  liy  the  civil  ur  military  anthority, 
bat  it  iw  not  the  i>r<ij>er  utk'  of  If^pil  tennH  to  t^ay  that  their  offeni^es  were  lrea«in  eone 
mittei)  a^inst  the  I 'niti*<l  SUitt*>j;  f<ir  to  the  <Toveriiment  of  the  U ait*^l  States — as  the 
tiovermnent  nniier  otir  t^oiiMitntion — it  woiiltl  nnl  U'  corriMl  to  «ay  that  they  owchI 
allt^iaace.  It  af>fH*jiT>j  by  the  hotter  of  Mr.  Blair,  to  which  I  liuve  referre*h  that  tbotH? 
ent»sif?e<l  in  the  innnrreetiofi  [mve  l^fu  i*riMiiH^le<l  jigainst  an  traitorn  to  the  Uniteil 
States.  In  thi.**  re.HjM*<i  I  think  (iicre  wiis  *Tror,  ho  far  to*  relation  to  the  <le^ii^nalicnl  of 
tlie  offenne.  Their  tiffeiiw:*  watJ  a+rainnt  the  teniptiniry  civil  j^overnnient  i»f  New 
Mexico  an*l  the  law**  i>r(>vit!e<l  for  it,  which  that  g^ivennnenl  \nn\  t!ie  ri>;lit  and, 
imletHl,  wiiik  iwiund  to  hw  exe<iittHU'* 

For  thi»  reanon  the  President  declined  to  exerei.se  the  [Kjwer  to  par- 
don vested  in  him  as  the  chief  civil  nia^istrate  of  the  United  Stateii, 
but,  as  commander  in  tdiief  of  the  Army.  aythorizt»d  the  military  gov- 
ernor to  use  his  discretion  in  the  itiatter,  and  thi^  [irisoner  wjis  par- 
doneil  }»y  the  governor. 

The  events  resulting  from  this  insurrec^tion  did  not  escape  the  atten- 
tion of  Congress,  That  lK>dy,  on  Jidy  10,  lH4s,  passetl  a  i*esolution 
callintr  upon  the  President  for  infi»rniation  in  regard  to  the  existence 
of  civil  tjoverntnents  in  New  Mexiec?  and  California:  their  form  and 
chaiat  ter,  by  whtnn  instituted  and  Uy  what  aiitliojity.  and  hi»w  they 
were  maintaijied  and  .sup|x»rted;  aUo  whether  any  persons  had  l>een 
tried  and  conth^nnu^d  for  ** treason  against  the  United  States''  in  Kew 
M^^xico. 

Fi^enident  Ptdk  re[)lied  to  said  icsohition  by  messajre  (dated  pin ly  17) 
received  duly  '^4,  1h4h.  in  whicli  he  discusses  the  chani4-ter  rd"  military 
giivertimeiit,  tiikintif  (he  position  that  stu^h  a  governnjent  may  exci-i'iHe 
the  ^'fullest  rijrhts  uf  sovereignty/'  (See  Ex.  Doc*  No.  7o,  tii*st  sies*- 
sion  'rhiiiieth  iVmtrivss*) 


jj 
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TH£  INSUEBECTIOir  A0AIK8T  THE  KILITAET  OOTEBJTICEKT  OT  CAUJOUU 


The  inhiitritmits  tif  Culifarnia  ntviirious  plares  rose  in  rovnlt  i 
thi"  iiylitnrv  t^n>vi'i'tuiu*nt  <\stiiblished  ovor  tbeuj,  but  witL  |i^ 
lifiiirmry  reaulti*  than  followed  a  similar  iiiHarrectioii  in  New  Me 

( iilif**rTjiu  wns  rtrnqm^ivd  siiid  lierajiie  subject  to  inilitury  m*cup 
HUil  ^*"**vt*rrmieut  by  tlie  fon-os  of  tlu^  I'liittxl  Stut<*s  in  iS-k).  |Cr 
HHrrisoTK  I*!  I  low.,  UHK) 

At  Los  Auiiftdos  jyjd  othvv  puiiits,  the  Fnit^*d   Stales   tijig  waa^ 
down,  uitd  that  of  Mt'xiro  was  holstetl  in   its  plaeo.      In   Nuvpin^»e 
1S4H,  an  motion  oftnirrBd  at  Domin^us  Ranrho,  Ijetween  a  party  fr 
tbi*  United  States  friy^ate  Sitra/ui^t/i  and  a  body  of  Calif  urn  iiin^. 
latttM^  Wi^re    fortided   and  suj>iK)rt*Hl   hy  artillery.       Thev  gained 
advantage  over  the  Httilors  whii'b  raised  their  eouragfe  and  excited  tha 
hopt\s. 

In  Decenil)er,  184*),  Comraodijre  Stockton  1  mded  at  San  Diego. 
ad\'HiH*ed  to  Los  Angeles  and  reestablished  American  dominion 
military  government. 

Soon  after  this  a  battle  oecurreil  l>etween  the  Americans  under  i 
era!  Kearny  and  tlie  Mexieans  at  San  Gabriel.     In  this  engageiu 
the  Mexi(nin.s  were  defeated  with  loss,  but  on  the  American  side 
era)   were    killed   and   (feneral    Keaniy   wounded.      (See     Muti^ 
Mexiean  War,  p.  U)±) 

On  May  '^^K  1847,  (teneral  Kearny  wrote  to  Colonel  Burton,  iin 
mand  at  Santa  Barbara: 

It  m  underBtooci  timt  the  people  of  I^nvor  California  Imve  not  the  power,  if 
IKjKH*HSt'<I  tilt'  tlirfjHiHition,  to  n^HJHt  ymir  (nmimiirnl,  Imt  yoii  nmst  not  nn  that  ainn 
alli»vv  tlu*  <ii?^rj[>liiie  *if  your  i?<>Ulien<  Ui  n-lux,  hut  hold  them   at  all   iuui>i*  rvnii' 
refctiHt  or  nuikf  iin  sittark,     (See  Seuiile  Uor.  No.  18^  p.  2TH,  Thirty-lirBt  Con^i^n^ fiilP 
set«ion. ) 

On  dune   18,   1847,   Colonel   Mason,  eomnianding  Tenth    Milit 
Department  (C'alifornia),  reported  to   tin*  Adjutant-CTeneral    Uaid 

States  Army: 

The  country  *<till  (MmtiiiueH  to  l>e  quiot,  and  I  think  will  remain  so,  tlionirh 
f>eojiIe  dii^like  the  i-haup'  «sf  tla^,  whatever  may  1k^  mid  ur  wntten  to  the  cH^ndmrf* 
arnl  in  tlie  Ktnithern  part  of  I'piM'r  Cahfonim  svouhl  rinv  laniuMliately  if  it  wer^  iy#- 
fiiblt'  for  Mi*xiro  to  semi  even  amuall  fore**  ijito  the  nmatry-  Nothinj»>  keeps  tbeni 
quiet  but  tile  want  of  a  pri>per  leiider  and  a  rallyiujjr  jKiiut. 

1  j^eud  you  a  iiui[»  nliiiwin^  the  jHinitiouH  oei  upied  by  (he  lroof»f«,  the  niiinber  il 
eaih  j^  tat  ion,  and  (he  e.'Jtirnated  distance  Ijetween  the  poj<ts.  Ymi  will  (ierf*eive  they 
are  pretty  well  HtretehtMl  iiut,  hut  under  exiytiux  eireuni«tanrej3  it  can  not  welt  U$ 
avoidi^l.  We  must  keei>  u[i  at^how  of  tri>oiJ8,  however  small  in  uumljeni^  at  thei 
ferent  j^mintH  iieeupied.     (  bL,  p.  2970 

About  this  titue   there  eanie   into  notiee  one  Mauricio  Cast! 
seemed  eahndated  to  heeoine  the*  recognized   head  of  the  insur 
but  he  was  raptured  at  San   Jose  in    April,  1H48.     Colonel 
refers  to  him  an  ''the  nelf-styled  iHjlitieul  chief  of  Lower  Cal 
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(See  report  of  April  13,  1848,  Seimto  Dix-.  No.  18,  first  session  Thirty- 

tinst  Conpfrr8,s,  p,  4i*7.) 

By  January,  1848,  the  aspect   of  atfairs  l^eeame  8o  serious*  that 

Colonel  Mason,  the  military  irovernor  (if  Califonim,  (let^^rminc^d  to 
raine  a  n^^itnent  of  volunteers  for  the  protect  ion  of  the  government  of 
which  be  was  the  head.  On  January  2^,  1848,  Colonel  Ma^son  wrote 
to  (lovernor  Ahernetliv,  <if  Oregon: 

Frcini  intellijft^ni*  ret'eivtMl  iiere  yej^terrlay  from  t'omnianUer  8hul trick  *  *  *  I 
dtH*iii  it  of  the  utriKwt  itu|Mirtafirt'  to  raiw*  a  e<>ri>H  of  l.tMK)  rm^ii  to  j^i'ikI  1o  I^^wer 
CftlifonHn  itnil  Muti^^tUii  iuh  early  an  prarticalile.     (I(L,  p.  443.) 

On  tilt'  same  day,  in  a  lett^^r  addressed  to  Measrs.  Swift,  Ford  & 
Thorn i>!.on.  Colonel  Mason  says: 

Fr«»m  HXtelligence  re<^iveil  hero  yt^terday  from  (V»riitmx!nre  Shiibrirk,  who  tfKik 
Maoxatlin  *m  the  Uth  of  Novt'tnli<*r,  it  h«H*onieH  of  thr  >jri*at*^t  importancf*  to  send 
him  a  land  ffirre  as  early  fa*  prai^tirahle,  tut^nahle  the  t"iiit<*ii  States  to  holcj  that  ]iort 
and  the  port*  of  I^i  Paz  ami  Sao  Jo*»e,  in  l>ower  i'alifornia,  *  ♦  ♦  Without  the 
aid  of  this  kuid  force,  the  C*otmiio<lore  writes  that  the  United  States  Da^^  at  Sati  Jt»»e 
and  ^Fan/^tliii  will  l»e  haijle<l  iSowti,     (Id.,  p,  44b.) 

On  Aug[ust  l»>,  IH4K,  Colonel  Mason  ri»ports  to  (ien.  K.  Jones, 
Adjutant-Geneml,  Washington,  D.  C,  as  follows: 

MEAraiCAKTEBw  Tknth  MrLiTAHv  Dkpaktmkxt, 

RtR:  I  have  the  honor  to  imdf^!^'  yon  hereM  ith  i  opies  of  re|Kirt8made  In'  LitMitenant- 
CoUrnel  Ihirtoii  anil  the  ottirern  nnder  Iiih  eommaiiil,  the  «iri^final»  of  whirh  were 
receive*!  by  me  on  the  I5th  i>f  .Tntie  Ijwt.  These  fj-ive  a  tu^*tory  of  the  HnppresHiim  of 
the  inmirrei:"ti(m  in  the  j>eninHnla,  wtiieh  in  its  eritiix*mana^'ement  retleet^^  hijiijh  eredit 
yjion  all  tM»neerne*l.  I  4'an  only  dniw  yonr  attention  to  the  rei>ortM  of  Lieutenant 
HeywiVKrH  ilefensse  of  8an  J<«*e;  t'aptain  Steele'*  rescue  i»f  ttie  Amenc^an  priwinern  at 
San  Antonio,  and  of  Lieutenant-Oilonel  Barton**  attack  uixm  the  eneuiv  at  Ttj^ios 
Santotf. 

The  official  documents,  copies  of  which  ami  extract.^  from  which  are 
herewith  presented,  are  much  oiore  intc^resting  than  this  inadt^quate 
ijkett*b  of  their  contents. 


lEFO&TB  hJSm   PEOCLAMATIOKB  BEaABBING  THS  DrBtmEECTIOH  AOAIHBT  THl 
KILITABY    GOTEENMENT   IH    ITEW   MEXICO. 

President  Folk,  in  his  niessat^e  to  Congress  dated  *Inly  'i4,  1848, 
speaking'  with  reference  to  New  Mexico,  says: 

AV'liilnt  IhiM  Territory  wa»  in  our  unqueMioned  possesffton  as  conqtierors,  with  a 
jMipulati*in  hof*tili*  to  the  tJniti^l  Statew,  which  more  than  once  tprt»ke  tint  in  oj>en 
itLHurri^-tion,  il  wtij^  our  unquetttionahlc  duty,  etc.  1  iticliardf^on'tf  Com|j>  Meseagei* 
of  I'res,,  voL  4,  p.  5**7.) 


[Report  ofi  dticfyverjr  of  oofutpiiacr  by  Oovemor  Bent] 

8axta  Fe,  N.  Mkx,,  Ikermhfrm,  1846. 
8ih:  I  have  Wvn  informed  indirectly  that  Col.  A*  W.  Doniphan,  wImi,  in  (Kiober 
latit,  tiiarcheil  with  hiD  regiment  a|^in»t  the  Navajo  Indians,  has  made  tf^aty  ul  peace 
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with  them.  Not  having  been  officially  notifled  ol  thfa  UmIj,  I  am  not  ahletPiHi 
the  terms  upon  which  it  has  been  concluded;  bat^  so  lar  as  I  am  able  tolmi,! 
have  but  little  ground  to  hope  that  it  will  be  permanent^ 

On  the  17th  instant  I  recdved  information  fnm  a  Mezlcaii  friandly  to  OllrGo^ 
emment  that  a  conspiracy  was  on  foot  among  the  naliFe  Meodcaiu^  haviag  iorili 
object  the  expulsion  of  the  United  States  troops  and  the  civil  wrthoilliw  frnatk 
Territory.  I  immediately  brought  into  requisition  every  w^*—**  in  n&y  power  ti 
ascertain  who  were  the  movers  in  the  rebellion,  and  liave  anooeedad  in  aseni^ 
seven  of  the  secondary  conspirators.  The  military  and  civil  offioen  an  now  both  a 
pursuit  of  the  two  leadens  and  prime  movers  of  the  rebellion;  bat  aa  seveial  d^i 
have  elapsed,  I  am  apprehensive  that  they  will  have  made  their  eaoape  tamtte 
Territory. 

So  for  as  I  am  informed,  this  conspiracy  is  confined  to  the  loor  northeni  oouBlin 
of  the  Territory,  and  the  men  considered  as  leaden  in  the  affair  oan  not  be  aid  to 
be  men  of  much  standing. 

After  obtaining  the  necessary  information  to  derignate  and  aecove  the  penoHd 
the  participators  in  the  conspiracy,  I  thought  it  adviaaUe  to  toni  tfaem  over  to  tie 
military  authoritie8,  in  order  that  these  persons  might  be  dealt  with  more  flumnn- 
rily  and  expeditiously  than  they  could  have  been  by  the  civil  aathotitlfl& 

The  occurrence  of  this  conspiracy  at  this  early  period  of  the  oocopation  of  the 
Territory  will,  I  thinlc,  conclusively  convince  our  Govenunent  of  the  mm  aril  ji  cf 
maintaining  here,  for  several  years  to  come,  an  efficient  militaty  force. 

C  Ban. 

Hon.  Jambs  Buchanan, 

Secretary  of  Stale  of  the  United  Staie8, 


[Report  on  the  inception  of  hostilitleff  and  amawdnation  of  QoTemor  Bent.    (Senate  Doc  No.  TOt  iM 

semion  Thirtieth  Congress,  p.  18.)] 

Santa  Fb,  February  7tf,  IS47. 

Sir:  It  l>ecome8  my  melancholy  duty  to  announce  to  you  the  death  of  his  excellency 
Charles  Bent,  the  governor  of  this  Territory. 

On  the  morning  of  the  19th  ultimo  he  was  a8saile<i  in  his  private  dwelling,  in  the 
town  of  Don  Fernando  de  Taas,  l>y  a  company  of  Indians  of  the  Taos  Pueblo,  in 
company  with  a  number  of  the  Mexican  inhabitant!?  of  the  town,  and  put  to  death 
with  all  the  liorrible  details  of  savage  barbarity.  There  were  murdered  during  the 
same  and  following  dav  12  other  Americans  and  2  Mexicans  in  the  valley  of  Tmoa, 
among  whom  were  James  W.  Lt»al,  circuit  attorney  for  the  northern  district;  Stephen 
L.  I..ee,  and  Cornelio  Vigil  (Mexican),  sheriff  and  perfect  of  the  county  of  Tkoe. 

After  the  murder  of  ( Jovernor  Bent  most  of  the  iower  order  of  Mexicans  of  the 
valley  of  Taos  and  of  the  small  t^)wns  in  the  vicinity  rose  en  masse  and  joined  the 
Pueblo  Indians  in  the  work  of  pillage  and  nmrder.  They  organized  themselves  into 
a  revolutionary  army,  appointetl  their  lea<iers,  and  sent  circulars  to  different  parts 
of  the  Territory  to  excite  the  people  to  rel)ellion.  Detachments  from  the  rebels  fell 
uiK)n  the  «»ttlement  of  the  Poflil,  where  most  of  the  (government  stock  was  herded, 
all  of  which  they  drove  off,  and  \i\Hn\  the  town  of  Lode  Mora,  where  they  murdered 
8  Americans.  The  main  Ixniy  of  the  insurgents,  numl)ering  from  1,500  to  2,000 
Mexicans  and  Pueblo  Indians,  advance<i  toward  Santa  Fe,  forcing  into  their  ranks 
many  of  the  l)etter  inclined  on  their  route.  Ujwn  the  first  intelligence  of  their  move- 
ments and  outrages  Col.  Sterling  Price  promptly  made  preparations  to  march  against 
them. 

Colonel  Price  marched  from  this  capital  toward  Taos  on  the  23d  ultimo  with  a 
force  of  about  400  men,  with  four  pieces  of  artillery,  and  encountered  the  enemy 
on  the  24th  and  29th  at  Law  Caflada  and  La  Embuda,  each  time  defeating  them  with 
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ible  liiHH.  He  enteral  tht^  town  of  Dan  Fernanrlo  on  the  evenirig  nf  the  3d 
tmiiil  iiiiuie<]iak4y  utlaikt^l  the  I'liehlo  trtwii,  lyintjalKuit  two  niiU>t«  fmni  Ikio 
Fenuuiih»,  a  ntiMngiiolr!  tti  the  Pueblo  Iii«iiaii8,  into  which  all  the  IndmuH  and  all  the 
Mexic-aii  inHurjjrents  who  had  not  tlisj>ei>»e<l  atXer  the  prtjvions  batth'»  had  tJirown 
theiiisel ve*>  for  a  lai*t  deHf^erute  ^tnigKle,  They  defendtni  the  town  with  ^reat  bravery, 
but  the  ineessitnt  and  »fiilljint  *'barge*^  of  0)lonel  Pri<'e'H  eoniniand  .sUfiHHtleil  in  tiikinj; 
it  on  tile  evening?  »"f  tlit-  4t]i  instant.  What  n-niained  of  the  l*iiehlo  Hurn^nderiHl  at 
that  time  at  diHc"rt;*tion,  lurr^^^hig  to  deliver  nji  their  It-ndi^r  in  the  rel*i^liiim,  w1m>  was 
liron^ht  in,  dehveri^!  up  in  twi*  or  thrt*e  dav!^  HfterwiirdK,  and  wan  nnfortunately  t^hot 
by  an  ex{i^[t*'rat€Hl  jai^ldier  wliile  under  cfiarne  «»f  tiie  jjuanl. 

Uf  the  4  prineiptti  lea<lerw  of  the  revolt  2  wer<*  slain  in  l>attle,  1  was  taken  and 
hangetl  under  t*ente nee  of  a  ixmrt^nmrtiaJt  and  1  nurvivej*,  and  haw  n«»t  yet  lM*i*n  taken. 

A  wnmll  detai'bnient  of  trcxipj*  ntationt^l  near  Ijode  MorUt  in  eonj*einienix»  "f  the 
munler  of  the  H  Anierii^nt*  there,  diHf»eri*ed  an*\  slew  a  numlx*r  of  the  iiiKurgenti* 
and  utterly  di'striryed  the  town.  Some  h(}  [iHwinerx  have  Ixhmj  relHined  hy  the 
military  and  eivil  antlniritie.«  for  (rial  iW  l)eing  diH*ply  nui>lieiited  irj  the  in>*nrn*elion, 
and  1  linein  it  *"f  the  hi>jlie»>*t  iin(Mirt4iJn^*  to  the  futun*  |n*jite  arnl  Kafety  of  the  Terri- 
tory tbut  tht-y  kIiouM  Ik*  dealt  with  aeeor«linj^  U*  the  wn'en'.*<t  |>enaltieH  *ti  the  laWB  of 
tlir  rnit**il  Statt^  when  |>rov©d  guilty  a»  |jerpetnitorH  of  or  nartidjmtorH  in  the  late 
luir  1  m  n  >  u  e*  <  m  t  ra^fe^^ . 

Tlie  det-ailH  of  the  military  operationa  eon»eqiient  utKin  tlie  late  disturbances  will, 
no  doubt,  l>e  i'tiinrnnnkated  to  tlie  |m»|>»'r  de[»artment  hy  the  rolonel  eomnianding. 

The  ItiHweM  ifUfltiuned  hy  AmerieanH  and  other  dtixene  by  pillage  during  the  lat<? 
inHnrreetiiiUf*  in  estimattvl  to  l>e  over  $HM),(X)l>. 

Tbe  relielhnn  t*^'tmif*  t^i  l>e  iTUf^ht^h  l»iit  from  my  experience  of  the  eliarttet*T  and 
di«|^iHition  i*f  thi.H  i^HHiple  I  aftpreheud  that,  should  onr  anuN  meet  with  a  revi'i^e  in 
Chihualnuinr  eWwhere  Hoiilh  of  lhi«  Territory,  it  woiihl  \h'  the  nigiial  of  ajiolher 
outbreak. 

DoNAClANii    VrojL^ 

Secrrtury  of  7'rrritafjf, 
Hon.  Jam£8  Brre,%NAN^ 

Srcrftfir^  of  i^aif  of  the  Uuiitd  Staia, 


[Report  ol  i:^lnui4  E'rii  t*  »ii  the  lioftJlUics  In  vicinitj  of  8&atii  Fe.    R€i*ord»  War  IH^itartmenld 

IIeaikjiartehw  Army  is  New  Mexico, 

Smtfi  fV,  Ft'tmitirif  15^  1847, 

8ir:  I  liave  the  honor  to  mjbndt  to  you  a  Kljort  ai^count  of  the  rt^vnt  n^votutifinw  in 
thia  Territory  ami  a  detailed  report  of  the  oji4»ratJonM  of  the  iorcei*  under  my  i-om- 
mftnd  anti  eoiiHef^ni'nt  Ufxtn  tbe  n'^tieUion. 

At^mt  the  15tb  of  lH*i'emlx*r  hint  1  r(*(vivecl  infomiation  of  an  attempt  to  exeite  the 
].ieople  of  thjH  Territitry  agaiuHt  the  Amerirjin  (iovernmenb  Tliiw  rtdtelHon  waH 
heaileil  hy  Tfimii!*  Ori\7.  ami  IHego  Aiehuleta.  An  oilin»r  f«irmerly  in  tin*  M»-xiran 
frH^'rvire  WH.''  s<'ixe«b  and  on  hb  {H^rnon  wan  foutid  a  Vmi  of  all  the  di^^bandi^it  ^fi*xinui 
Htkldierj*  in  the  vieinity  of  Santa  Fe.  ■\fany  other  [K^n^iinft  wupiioj+e^l  to  Ije  imjilii-ateil 
were  arreste*l»  and  a  full  i n vest i|fal ion  prove<l  that  many  of  tbe  mont  inilnential  per- 
eons  in  the  northern  part  of  thi«  Territory  were  en|£aged  in  the  n.'l>ellion.  All 
attemptH  to  arrest  Ortix  anil  Arrhnleta  jmjve^l  unHut-eetfwfuh  and  thet<e  rel>el»  have 
without  ihiubt  e*^*a^>eii  in  the  direi'tifin  of  Chihuahua. 

After  the  ariik.^talM>venientioni^l  and  the  tlight  of  Ortiz  antl  Arcludeta  therel>ellion 
api>**ar«-'<l  hi  in*  ^suppreHHcnh  btit  thin  ap|iearanre  wat*  (Iweption. 

Un  the  14th  <»f  January  (iovernor  Bent  left  this  eity  for  Taofl.  On  the  lt*th  of  the 
aauje  moiitli  ilm  valuable  ollieer^  together  witli  5  other  ptdrsoDB,  were  seized  at  Don 
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Femanilrj  de  Tswi©  by  tht'  PurUlti-e  ami  Mexicans  and  were  murdered  in  the  watt 
mhnmmi  manticr  thf  nava^^e^i  could  df  vif^ev  On  the  same  day  7  AtDericaiid  were  mar- 
dertnl  at  tht*  Arroyo  Htmdi*  and  2  othen*  at  the  Rio  Colorado.  The  tmtncs  ol  dt 
unfortiHiat*^  pe^rHiMiss  tluit?  hnUally  l>iitcheTv<i  art?  a.**  followe: 

At  Duij  Fenidiidn  df  Tao8:  Cliurles^  lient,  j^ivernor;  Stephen  Ij^^^  lahenff;  iaim 
\V.  I A*aL  circuit  atlornt\v:  (Vmielio  Vij^il  (a  Mexican),  prefecTt;  Narcuee  Eetadvai 
8fju  <.if  the  circuit  judt?e;  E*arlilcau  tJurvimesh  (a  Mexican), 

Atthe  Armyti  Ilomh*:  Simei»n  Turley,  AU»ert  Turbush,  William  HatfieliV  Loti 
Tolqiie,  Teter  Ii»d)ert,  Jot^eph  Marsfhall*  and  William  Austin. 

Atthe  Rii*  i'oloradii;  Mark  Head  aud  Wilhanj  Harwocxi. 

Itap|K^ariMl  Ui  W  the  ntijec*t  of  the  iuHurrectioa  tti  jmt  U»  ileath  every  Antericui  ii4 
every  Mt*xii  an  vvtio  had  ae<vpte(l  ♦jllice  under  the  American  Govertinient, 

Newt^  of  ihem*  evi*nt?«  rea<died  ine  on  the  2l)th  of  Januar\',  an«l  lettt^rs  from  the  rtb- 
els,  caihntr  ti|M»n  Itic  inhahitant*^  of  ttie  Rio  Ali«jn  for  aid,  were  intereepted.  It «» 
aseertai  n  et  I  1 1  nit  tt i  e  e  nen  i  y  \s  an  a p  p roai ' 1 1 1  up  t  h  1 1*  ci  t  y »  a nd  t  hat  their  f orre  wiB  cob* 
tinually  l>eiu^  inciviijsed  liy  the  intiahilant*'  of  the  towrm  along  their  line  of  msfdl 
In  nrtier  to  prevent  the  eneniy  from  ret^eiving  any  further  reenforceonent^  m  Unl 
manner,  I  determimd  to  mwt  thetii  a^^  wKnr  ^  fmssihle.  Supposini?  tliat  the  delarb* 
merit  of  the  ueee«8ary  tnjopn  wi*nld  weaken  the  garrison  of  Santa  Ke  Um  uiutli,  1 
immeitiateiy  onlered  ii[t  from  All>utpien|ue  ^hijor  hMmonp<jn,  8*»eond  Ret^nient  Mb- 
Hon ri  Mounted  \'*"hujti*ers,  and  ('aptain  Hurj^win,  with  tlieir  n^peetive  e«jmuuiiidi« 
directing  (jiptain  Bur^jwin  in  leave  one  rom[tariy  <»f  drapoouM  at  this  post  and  tojoiB 
me  with  the  other.     Major  KthneiiiHon  wa.H  t[irect*^l  to  reiiiain  in  Santa  Fe. 

t^ptain  tTiddiJi!^,  Company  A,  Hecfiml  Regiment  Missouri  Mounted  Volunteeii^ 
wasaii^>  ordered  to  join  me  with  hi?*  c<.»mj»any  uikju  the  arrival  nf  Captain  Hiirgwiu. 

Leaviuj;  Lieuteiiaut-Colonel  WilltH^k  in  command  «jf  this  i.H>8t,  on  the  2Sd  of  Jaoo- 
iiry  I  marcfied  from  tliiH  |i!ace  at  the  head  of  Cvmii>aniet»  I>,  Captain  Mr^Iillin;  K* 
Captain  Williaiiij^;  L.  Captain  Slack;  M,  Cai>tain  Halley»  and  N,  Captiiin  Barlier^  of 
the  Second  Rt^iment  Mirisouri  IVlonnted  Volunteer*^;  Captain  Angney'*s  liattarroti  of 
infantry,  and  a  company  of  Santa  Fe  volnntiH^n^,  conunantliHl  \i\  Captain  8t»  Vraiii, 
1  also  tiM>k  with  nte  four  monjjUiiti  howitzei>i,  whicl*  I  |dace<i  under  the  c^jinmandof 
Lieut.  A>  B.  Dyer,  t»f  the  ordnance.  My  \^  hide  force  ci>iii[xir<e<l  lioH  i-ank  and  tile  and, 
with  tlie  ext*t^ption  of  Captain  St.  \^min*s  company,  were  all  diHiuonnted.  On  the 
march  Cajjtain  Widiam^^  waw  taken  t<ick,  and  the  eoinmaml  of  iVimpaiiy  K  devolved 
uijon  Lieut.  II  W  Wliite.  On  the  24th  of  January,  at  half-pa.^t  1  p.  ni.,  our  advance 
(Caj>tai(i  St,  V rain's  company )  <iis(*overetl  tlie  enemy  in  wn^iderahie  force  near  the 
town  of  Cailada,  their  p<jsitii>n  at  that  time  heing  in  the  valley  boitlering  the  Rio 
del  Mnrte.  Prepai-ations  were  immediately  marie  liy  me  to  attack  tbeni»  and  it 
iHH'ajne  necessary  for  the  troopi*  to  march  more  nijndly  than  the  anmiunitiitn  and 
provision  wagons  etiuhl  fmvel  in  onler  to  prevetd  the  ei^ca|M'  of  the  enemy  or  to 
fnijttnile  them  in  any  attentpt  they  nn^dit  make  to  occupy  connnauilin^  pi«sitioit^ 
Afl  I  entered  the  valley  I  dimcivcred  them  Iteyoud  the  creek  tm  winch  the  town  ia 
situated  and  in  full  poB.«fj^Mion  of  the  heij;ht*<  t nnimanding  ttie  n.iad  to  Cafiada  and 
of  three  strong  housen  at  the  bai*e*f  of  the  hill8.  My  line  of  luattle  was  inmieil lately 
formeti.  The  artillery,  rouBis^ting  of  four  12-|>ouiid  m on n tain  tiowitzersp  lading 
thrown  forward  on  the  left  Hank  antl  lieyond  theereek»  thediKmounte^i  men  otvupy- 
inga  position  where  they  woulii  lie  in  aome  degree  proteett^l  by  the  hig!i  Ldiiff  l>anc 
of  the  stream  frmn  the  tire  of  the  enemy  until  the  wagon  train  coidd  lie  brought  up, 
the  artillery  ojauied  i>n  the  houHt»*<  occuijied  by  the  enemy  and  on  tne  more  distant 
height  on  which  alone  tlie  gunn  could  l)e  Ijrought  to  bear. 

The  enemy  ihi<coveriug  the  wagoni*  to  he  more  than  a  mile  m  the  rear  sei 
party  ti>  cni  them  off,  and  it  lietnune  neeeaeary  to  detach  Captain  St.  V* rain's 
for  their  protection.    This  service  wiu<  rendered  in  the  mof^t  satisfact^iir' 
As  poon  as  the  wiigon  train   had  l»een  bronght  up,  1  onleretl  Captain 
charge  with  hia  Ijattalion  of  infantry,  and  dislixlget tie  enemy  from  the  hon 
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the*  rip:ht  flunk,  and  fmm  whirh  a  wunn  lire  was  heini?  poured  on  us;  this  wqj*  clcmelH 
tilt'  iim^^t  v'ltl'niit  nmnjuT.  A  rlianrt*  WiH  tlien  firili'n?^l  t<i  U'  iiisuli*  uyn>ti  all  tli<»  jKiintfl 
oc'cujjit^d  hytlir  enoiny  in  any  force*.  Cajjt^iin  Anj^ney  witK  h\t*  rt>rnnuinii.  t*u|»|mrli*<l 
by  Lieutt'Uiint  Wliite'a  foninauy,  4'luirge<l  u|)  »:*ne  hill,  while  Captain  St.  Vraiii's 
coiniiany  turne<l  tlie  earne  iu  onlt^r  tn  rut  tiff  the  enemy  wlien  in  retreat.  The 
artillery,  f<uj>iHfrte<l  by  Captains  MeMilleii,  Ilarl»er»  and  Slack,  with  their  n^|>e«^tive 
mrn]>a(iies.  at  tlie  sniiie  time  t*M>k  inM^Ht'HHiun  uf  tioiiiie  luiHitneH  (ine|*»Hrd  l»y  a  t*tnmK 
I'cirmI  dc'iiHely  vv^Nwled  with  fruit  IrtHi*,  froni  whieh  a  hrii^k  fire  waw  kepi  up  liy  the 
enemy)  and  tA  i\w  lii'ij^liti*  IjeyomI  tliem.  Captain  Hal  ley 'h  r«»mpany  wiit*  onlen?f! 
tomip|Mui  i'apliiin  An^iey,  In  a  f^w  iiiinntejs  niy  tnwips  hud  diKlndjieil  iIm'  enemy 
At.  all  points  and  tliey  wen*  flying?  In  every  direetion.  The  ruitnre  id  the  irmmul 
rendtTiHl  pursuit  lit>i>elt»MH,  and  it  l»ein^  near  ni^ht  I  onler»*<l  the  trnu|K«  to  take  up 
tjuarters  in  the  town.  The  luniiher  of  tlie  enemy  wan  alM>tjt  l»rj()0.  Lieuteimnt 
Ir\'ine  wim  wonndeil.  In  the  eharge  my  hjt^s  wa.^  2  kille<l  and  6  wounded;  of  the 
kille*l  1  wan  a  teainjfter  who  vohmteere*!  in  Captain  AnjjjneyV  roinj»any.  The  Iohm 
of  the  enemy  v\'ji,*i  3H  kilk^l;  wounded  not  ii,«certained. 

The  next  miiminifthe  fuetny  f^lmwed  theiiis*elvi'w  hi  Mome  funn*  (1  iliink  not  less 
than  4<H>)  on  (he  distant  lieij^hln,  Ix^avinK  a  slnm^  ^lard  in  the  town,  1  marehtHi  in 
purMtiit  of  them;  Imt  tlit-y  wrre  s<>  i^hy  and  iTetn-ated  ho  rapidly  that^  finding  ii  im|M>8- 
pihJe  to  jfet  near  tiiem,  I  returnt»<l  to  town. 

While  at  Cafiada  a  rumdM^r  of  the  hon*ef*  l>elons:in^^  to  CupUin  Slack's  company 
were  hr*iU|?ht  in  hy  Lieulenant  Holeomh, 

On  the  271  h  I  advanee<l  up  the  Rio  del  Mort-e  su*  far  a**  Lueeraa,  where,  early  on 
the  IfHth,  I  waj*  )tiini»<J  hy  Captain  Bur^rwin^  ctjmmanding  Company  <i.  First  Dra- 
^f>onj?,  and  Comjiany  A,  Heeond  lU-j^iment  Miiwouri  Mounted  VoiiuiteeT><,  eoumianded 
hy  Lieutenant  Hoone.  Capurin  Bnr^win'a  eommainl  wii-n  dit*monnt*Hl,  and  ^reat  eretiit 
is  due  to  him  and  hi^*  ottieers  and  men  for  the  rapidity  with  wlueh  a  marrh  w*  lorix 
and  arduriUH  was  (H^rformi^d.  At  the  ^ame  time  Lieutenant  Wilj-on,  FirHt  l>ragt>ona, 
who  had  volunteered  hm  services,  i*anje  U|»  \s  ith  a  B-puumler  which  hail  liet.*n  ^*nt 
for  from  Cafiada, 

My  wliule  fon-e  now  cotnprLtie<i  479,  rank  and  tile.  On  the  2i»th  I  marehe<l  to  La 
loya,  where  1  leame*!  that  a  party  of  tiO  or  80  of  the  enemy  ha^l  iMi.Htwl  themselves 
on  the  f*teep  ^hiiiej^  of  the  mountains  which  rise  on  each  side  of  the  i--anyon  *>r  ^org^ 
which  U^adn  to  Eitdnido.  Finding  the  ri>ad  liy  Fndnido  impmeticalde  for  artillery 
or  wiigon^j,  I  delaehed  Captain  Bur;jwiii  in  that  dinn'tion  with  \m  own  coujpany  of 
dra^oon!*and  thr  i*ntHpain*>*eonmiandi*<l  by  Captain  St.  Vrain  and  Lieutenant  White. 
Thi?' <h*laehmeni  comprised  IHO,  rank  and  file. 

By  my  p*  rmisjfion  .\djt.  R.  Walker,  Sfn^ond  Itetriment  Missouri  Mounted  Volun- 
teer?*, aeconijianit^l  Captain  Burgwin.  Lieult-nant  WilHon,  First  DragCH^nift,  iklrn^  vol- 
unteertMl  hib  serviees!  aa  a  i*rivate  in  Captiiin  St.  Vrain'n  compftHV. 

Captain  Bnrgwin,  pushing  forwanl,  diwovere*!  the  enemy  totlie  numlierof  Ijetween 
»ix  and  j»everi  hundre<l  powtt^d  on  the  j*idef^  of  the  mountainH  jiM  where  the  gorx*-* 
liei'^inuv  *»o  eontrjK'ted  a«  neareely  to  admit  of  three  men  niari'hing  ahreaat. 

The  mpid  slo|M'N  of  the  mountains  rentleretl  the  em*iiiy'x  po»«ition  very  t^trrjng,  and 
lie  stn-nik^li  wa,«  increit-i-rl  hy  tlir  dense  niiiKseM  of  iiMiar  and  large  fragmentH  *»f  r<K'k 
which  everywhere  offertHt  tlifin  nlielter.  The  actinn  vva/^  conmit-ncinl  Ijy  Captain 
8t.  Vmin^  wlio>  dii^mountlnjr  bis  men,  ibn^i'nded  the  mountain  nii  ibf  left,  doing 
mik'h  exeeution.  Flanking  (>arties  were  thrown  out  on  either  si<le,  commanded, 
rtispeetively,  l*y  Lieutenant  White,  Seixjuil  Regiment  Mi**«iuri  Mounii*<l  N'ohmteers, 
and  by  Lieuteiianti^  Mcllvaine  and  Taylor,  Firnt  liragmins.  Thet^e  t*artie«  awe«'nded 
the  hills  rapidly^  and  the  enemy  HK»n  lH>gan  to  n:'tire  in  the  direction  of  lunhudo, 
bounding  along  tlie  steep  and  rugged  nid^'j^  of  the  mountain  with  a  spetxl  that  delied 
ptirsuiL  The  tiring  at  the  piisw  of  Fndnid*!  bail  l»een  hi^nl  at  I^i  Joya,  an<l  ( -aptain 
Slack,  with  L*5  mounted  men,  had  Iw-en  inuni*iliately  dispatched  thither  He  now 
arriv*'il  and  Rendered  excellent  aervit^e  hy  relieviug  LieateiuaAx^  VCV\\\je,VfeK3«te  \»««3&. 
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were  Tiiiich  fatijo^iiod.  Lieutenants  Mcllvaine  tinii  Taylor  were  aJau 
LiiHiti^jmnt  In^^llni  wan  tliretit^d  to  leai!  a  tliiiiking  party  on  the  right  slope 
Captjiiii  Sla<'k  {>ert«iniit^tl  tlie  hijinii*  iluty  on  tlif  left*  The  enemy  having  by  thislaDi 
retreatt^il  t>eyoiiii  i>ur  n^ach,  l'a(*taiii  Hurii»wiri  marched  throujE^h  the  defile,  ltd 
ilelxHiebhig  into  the  ofien  valley  iti  whu'h  Emhudo  18  ^tiiated^  recalled  the  daakiQi 
fmrtten  and  entered  that  town  withont  upix)sition,  several  persons  meeting  him  vitk 
a  wliite  tiaj;. 

Our  I0H.S  in  thiH  action  wa^;  1  man  killed  ami  I  severely  wannded,  both  beloQ|ifl| 
to  Captain  St.  Vrain^s  romimny*  The  loi^s  of  the  enemy  was  &botit  20  killed  aiul0 
woiiiHli*(L     Thiw  eii<l*tl  the  l»attle  111  the  Fii^iM  ««£  I'"mlmdo. 

On  tlie  .{Otli  Captain  Mur^win  marehetl  tMTmmpiiH,  where  he  wa^  directed  toftniit 
the  arrival  «ii  the  imiiu  Iwwly,  whiLli,  uii  aeeoiinl  of  the  artillery  and  waguo^  wm 
forwil  t«*  pursue  a  more  s*tiutlieni  nnjte.  On  the  It  1st  I  rearhe<l  Trampas,  and,  bdof 
joide^l  tiy  Captain  Hur^win,  marched  on  to  (/hamiKal  with  the  whole  command*  Ol 
the  1st  of  Fehruary  we  rea(4ie*l  tin*  sunmiit  of  the  Tao8  Mountain,  which  was*  txivenJ 
with  liriow  tn  the  lieptli  oi  2  fet^t,  and  on  the  LM  quartereil  at  a  HinalJ  village  isM 
Rio  Chieito,  in  the  entratice  of  the  valley  of  Taoe.  The  luan^hes  of  the  l«t  and  M 
were  throu^'h  deep  j^riow.  Many  of  the  men  were  frtiet-hitten  and  all  were  veij 
murh  jiuhnl  with  ihe  exertionw  lieei^Hwary  to  I  ravel  over  unbeaten  road^,  Ij^ini 
mar*'lu*<l  in  front  uf  the  artiMery  antl  waji^nnH  iu  imler  tn  hn^ak  u  road  tlirough  th| 
pnow.  The  I'orii^taury  and  [uitienee  willt  wliiih  the  trooiie  lj*ire  the^e  hardshipl 
de^*erve  all  commendation,  and  can  tmt  l»e  excelled  l*y  the  inoi^t  veteran  .^ddiens.  Ol 
the  M  1  marcheil  throu^di  l^on  Fernando  Taos-,  arid  finding  that  the  enemy  ha<l  forti« 
fitnl  theniseiveH  in  tin:  Pueblo  de  TaoH,  proetHMled  to  that  place.  1  found  it  a  pUusi 
of  great  3Htrenglh,  l)eing  flurr<i undent  by  adobe  waits  and  .strong  pickets.  Within  th| 
incloaurei*  ami  near  the  northeni  and  sonthern  walls  arose  tw^o  large  buildings  d 
irregukiT  pyramidal  form  t4j  the  heiglit  of  i*even  4*r  eijjht  stories.  Each  of  theal 
htdldin^K  wiu^  capable  of  wheltering  500  or  (MX)  men.  Bej-ide*'  thet*e  there  were  uianf 
smaller  huilding>i,  and  the  lar^*  chnri'h  of  the  town  waa  situates!  in  the  nortiiwestem 
angle,  a  nmall  ]ui«Ha|y:e  lieiiiiKr  left  between  it  and  the  outer  wall.  The  ext4^ri<»r  wall 
and  all  the  in«do!^_^l  liuiklin^  were  pierced  for  rilles".  The  town  was  ailnjirably  raU 
euiat**<l  ftir  defenw,  every  point  vif  the  exterior  walls  and  |»icket5  l>eiug  flankeii  by 
Bonie  projecting  buihling^  a«  will  Im?  seen  from  the  imdot»cH!  drawing. 

After  liaving  reeonnoiteretl  the  town  I  yeletitetl  the  western  tlank  of  the  ehuix'h 
the  point  vi  attai^k,  and  abjut  2  nV-bx-k  j>.  m.  Lieutenant  Dyer  wat*  ordered  to  open 
hie  battery  at  the  difitanee  of  alnjut  2r>t>  yarrii^.  A  lire  wa-*  kept  up  by  the  fS-pound^ 
and  the  howitzern  foralKiut  two  hom><aiid  a  half,  when,  hh  tlie  amminiition  wagOQ 
had  not  yet  come  np  and  the  troop**  were  wifferinii  from  cold  and  fatigue,  1  returned 
to  Don  Fernando.  Mjirly  on  the  morning  of  ttie  41  h  I  iigain  advanced  upon  I^jeblo. 
Posting  the  ilitigiHinn  mider  Captain  Burgwin  al*nut  2<ttJ  yardw  f mm  the  western  dank 
of  the  church,  I  ordered  the  niounte<l  men  under  Cajitaiiit*  8t.  V ruin  and  81aek  to  a 
position  on  the  otJ|x»«ile  ^ide  of  the  t^own,  whence  they  conld  diHi^*«ver  and  tnten.'^pt 
any  fugitives  who  might  atteni pt  to  cMcajje  toward  the  luouutaiiiB  nr  in  the  dir*^*tion 
of  Don  Fernando.  The  residue  of  the  troops  took  ground  aWut  :3O0  3'ardj<  from  tho 
northeni  wall.  Here,  t^Mj,  Lieutenant  Dyer  e*itablii*heil  himself  with  the  l}-(»cmnder 
and  2  liowitzerH,  wliile  Lieutenant  Ihix^ynlaubel,  of  Major  Clark'^  battalion  light 
infantry,  remainetl  with  Captain  Bnrgwin  in  eommand  of  2  howitzers.  By  thia 
arranj^ement  a  cros<8  lire  wan  iiblaiiie<!,  sweeping  the  froi»t  and  eastern  tlank  of 
ehnreli.  All  tliewe  arrangement>i  having  lieen  made,  the  l>atterie«  o}>ene*l  nponi 
town  at  U  o'ekM'k  a.  nu  At  1 1  o'clmk^  tinding  it  imjMJHsible  to  break  the  wal 
elmnh  with  the  6-jH>underand  howitzer,  1  deternnnetl  to  storm  that  Iniildin 
signal  Captain  Bnrgwin,  at  the  heatl  of  bin  uwn  ci>n([iany  and  that  of  t^apta 
tins,  charged  the  western  flank  of  the  idiureh,  while  Captain  Angney. 
bfittaiion,  and  Captaiei  Harl^er  and  Lieutenant  Hoone,  Si^rond  Rt^imenl 
Mounted  Volunteer»,  chained  the  northern  vvalb 
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A?  soon  ai*  iht*  trc*opfla^M>vo  mention  oil  ha^l  eFtablishetl  tbeniselvefl  under  the  nwt^ 
erti  Willi  (if  therhunh,  axes  were  ai^\  in  the  attempt  t-o  breach  it;  ainit  a  terapcimry 
laihh^r  having  l^een  fna4e,  the  rnnf  wa*'  firetJ.  A  Unit  thin  time  Captain  Bmxwin,  at 
the  ht^1  of  a  ?mall  fnirty,  left  the  eover  affonWdliy  the  flank  of  thr  chiin-h.  and 
|H»n<'t rating  intr*  the  rnrral  m  front  i>f  that  hnildin^  <*nih>avr>reii  t<j  fom'  thr  «l<Kir. 
In  thin  exprw^nl  t*itimtii»n  ('a|itain  liiir^win  rctrivi-d  a  Mtn'<*re  wiinnd,  whirl i  deprivi^ii 
me  of  hif^  vahmhh^  wrvices,  und  of  which  In^  dinl  on  the  7th  instant.  liieuteiiaiitH 
Mellvaim%  Firwl  Dra^riHinj*,  and  Royall  and  l^rklaml,  S«*i"ond  Hejrinieut  Monnted 
Vohmtrer^,  aeeoitii»imit'<l  (*aptain  Bur^win  intu  ttie  eorral;  hnt  the  att<'mpt  on  the 
chiindi  dix»r  prove<l  fmitlenp  ami  they  wen*  i**>mpelle<l  to  n-^tire  l^hind  the  walh  In 
the  m**aiitime  umall  ht)k^  ha^t  U«en  eiit  into  the  wei«tern  wall  and  ^hellw  were  thmwn 
in  Viy  hand,  doing  good  exeeution.  The  ft-iKnmder  wat*  now  fironght  around  by 
Lieut<^»naiit  Wilj^on,  who,  at  Ihi- diHtanc*-  of  2<K)  yanl:*,  jMinni!  n  heavy  tire  of  ^'ra[»e 
into  the  town.  The  rneniy  dorint;  all  thin  time  kept  np  a  dt'struetive  fir**  iijxm  onr 
tnKi|>f*.  AlM>ut  half  |iaflt  'I  o'cltM^k  tlie  (Vpinmder  was  run  np  within  tWi  yard^'  *ti  the 
rhuTt'h,  and  after  10  ronndw  one  of  thi'  hi>h'j*  whieh  ha^l  \n*i>n  nil  willi  thi"  axen  wa« 
witleniMl  into  a  jinirtirahle  hrt^mh.  Tht^  gnn  wan  now  rnn  up  within  Hi  yurdw  of  the 
wall.  A  Hliell  waMthnnvn  in— thrix*  mnndHof  gra|H'  wen*  |Minreil  intj*thi'hr<*a<"li.  The 
Ptonning  (tarty,  among  whom  were  Lient4?nafit  Oyer,  of  the  ordnance,  an*l  Lienten- 
ante  Wil»»n  and  Taylor,  First  rJragmme^  entertnl  and  toi>k  pi8W3s»Bion  rif  th*-  rlmreh 
without  ojrpiitiition.  The  inte^rior  wan  tilled  with  dense  smoke,  hnt  for  which  cir- 
rninf^tanrt^  onr  storming  party  would  have  fiuffcn-d  great  lo?*!.  A  few  <if  the  enemy 
wcH'  si^en  in  the  gallery,  where  »n  open  diM^r  adftiitttxl  tfie  air,  hnt  they  retired 
withiiut  tiring  a  gun.  Tlie  trof>j)**  h*ft  to  HnfHM>rt  the  Iwtt^'ry  <»n  tl*e  m^rth  were  now 
ordennl  to  eharge  on  that  side.  Tin-  i-nemy  alMind*in**ii  the  we?<tern  jiart  of  the  town. 
Many  l*>i>k  refuge  in  the  largi^  hon?ief<  on  the  eant,  w  Idle  otiier>«  endeavi>red  to  encafie 
towarfl  the  mounfjiinH.  Tht*****  latter  were  purHUi^l  by  the  momite<l  nien  under 
CaptainK  Slack  and  8t.  Vrain,  who  killed  51  of  thein^  only  2  or  li  men  t^^caping. 

It  wai^  ni*w  night  and  onr  trrH>ji!H  were  quietly  ipiartenMl  in  the  houses  which  the 
enemy  had  almmdonciL  On  the  next  morning  the  enemy  mied  for  jH?ii*'e,  and  think- 
ing the  stnere  loi*s  they  lunl  HU^tained  would  prove  a  tqilntary  h's^ju,  I  gmnti'^l  their 
Hfipplinition,  on  the  i^>nditit»n  that  they  nhonid  deliver  up  to  tne  T<pma>i,  one  of  tlicir 
princijHtl  mcji,  who  had  insMgatc<l  nnd  l»**i_m  actively  cngHgtHl  ii^  tlie  umrder  of  Gov- 
ern* ir  Bent  and  ut  hers,  Thennml>erof  the  enemy  at  the  liattle  <if  Pueblo  de  Taofl 
wai*  t>elwtH.m  tHXI  and  TtXl  Of  tln^^  alxiut  150  were  kiJle*l;  woimdinl  not  known. 
Our  own  low*  wa^**  7  kilknl  ami  45  wounded.     Many  of  the  wonn<lt*d  have  Htuce  die<:i. 

The  primiiwil  h/aderw  in  this  insurnn'tion  wer*^  Taf«Kva,  Pablo  Chaviw^  Pablo  Mon* 
toya,  Corte/,  ami  TomaH,  a  Pueblo  Indian.  t)f  thene,  Tafoya  waH  kilh»*l  at  Cafuida; 
Chavie  wan  killed  at  Puebh*;  Montoya  wa«  hanged  at  lion  Feniando  nn  the  7th 
instant,  and  Toma.'*  wuh  nhot  l»y  a  private  while  in  the  gnardrrH»iii  nt  tlie  latter  town. 
Cortes;  it*  s^till  at  larg*».  Thii*  iH?r**fm  wtw-  at  the  Inwl  of  the  ndK'li*  in  the  valley  of 
the  Mora,  For  the  oiM^ratiouFi  in  that  ituartcr  J  refer  you  to  the  HulijoiniHt  letters 
from  CaptaiuK  Hcidcy,  St^parale  Battalion  Mi&8ouri  Mounted  Volunte*'rM.  and  Mur- 
phy, of  the  infantry,  and  lieutenant  McKamey,  Second  Regiment  MisH<»uri  Mi*tinted 
Vfilunteers. 

In  the  battles  of  Cai^mia,  Emtmdo,  and  Pueblo  de  TaoH  tlie  officern  and  men 
behave<l  ailmirably.  Where  all  conductetl  theniHelve?*  gallantly,  I  t^msider  it 
impro^jer  to  ilit*tinguifih  individuale,  a«  Huch  diw^'ri  mi  nation  miglit  oj>erat**  prejudi- 
dally  against  the  jui^t  claims  of  others, 

X  have  tbe  hunor  to  be,  very  respectfully,  your  obedient  fler\'HJit, 

Stkklino  I^tcr, 
Oilfmetf   Cotnmandin^  the  Army  in  Xrtt:  Mejnctf* 

The  AartTANT-CiENKRAL  or  tuk  Aiimv, 
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Santa  Fe,  Fehmnry  le,  7/?*:. 

Sir:  In  olnHiienco  to  the  order  of  my  euperior  officer,  Maj.  Lewis  M.  ClaL-k.  n*s- 
niandiii);  tlu>  Imttalionof  Miflsrturi  Light  Artillery,  to  iiiform  you  in  his  a1)Reu(vfnci 
tliiH  [)Iace  of  all  intereHtinir  events  which  may  transpire  here,  and  in  which  the|tr. 
of  hin  l>attalion,  stationed  at  Santa  Fe,  imder  my  command,  may  participate,  1  tm. 
mvHt^If  of  thin  opi)ortnnity  to  address  a  few  lines  to  you. 

In  tlie  la^t  warlike  event**  in  New  Mexico,  from  the  23d  of  January  to  the  nth«'i 
PVltruary  hint,  2<i  men  of  said  Ijattalion,  under  the  command  of  Lieut.  F.  Hajwn- 
denlxO,  (»f  my  c*<>m]>any,  and  Lieutenant  Dyer,  of  the  Regular  Army,  took  mchi 
share  an  will  do  vrreat  honor  to  tlie  iMittalion  to  which  they  belong.  In  tlie  lirrt  fiirbt 
at  Canada,  on  ttie  24th  of  January  last,  the  artillery  alone  was  exposed  to  the  fire 
of  th«'  eiMMuy  for  nearly  two  hours,  which  ^'as  so  effective  as  to  wound  5  men  (HA'i 
2(),  and  with  the  ex(vption  of  one  man,  all  had  their  clothes  perforated  by  lMiIleti<. 
But  they  all  HtiMMl  like  walls  and  Inthaved  with  such  coolness  and  valor  as  if  tliey 
had  Ixt'ii  vet4'mnH  an<l  not  volunti>ers,  hearing  for  the  first  time  in  their  Vixen  the 
bullets  of  the  enemy  whistling  by.  The  same  soldierlike  and  laudable  spirit  aoi- 
mate<l  them  in  the  next  two  lights  before  l*ueblo  de  Taos,  where  three  of  them  wen? 
woiindeil. 

Thin  Tueblo  <le  TaoH  is  one  of  the  most  remarkable  places  in  New  Mexico,  and  I 
take  tilt'  lilHTty  to  add  hereto  a  plan  of  the  same  drawn  by  IJeutenant  HaKepndeai)el 
at  the  very  placi*.  The  two  largt»st  buildings  are  seven  stories  high;  the  base  eovew 
nearly  an  ai^re,  and  the  walls  are  frrmi  4  to  6  feet  thick.  The  entrance  to  these 
houR'H  is  from  al>ove,  and  the  interior  of  this  la])yrinth,  as  I  may  call  it,  is  <li\id?d 
and  [lartitioni'd  off  in  innumerable  small  rooms,  it  is  believed  in   nearly  .'iOO. 

The  structure  of  the  houses  in  New  Mexico  is  such  as  to  make  the  use  of  mortare 
neressary  that  will  throw  a  shell  of  at  least  50  pounds.  The  walls  are  generallvS 
fei't  thick  and  built  of  **a<lol>es,"  a  sort  of  simnlried  brick  of  a  very  «>ft  quality, 
throujrh  which  a  ball  t>f  a  12-poumler  will  |>ass  without  doing  any  niori'  damage. 
which  ill  Iwniscs  of  brick  or  stone  is  quite  different. 

I  <lcsirc<l  very  mucli  to  jiartit'ipatc  in  thest^  fights  myself,  but  the  onlers  of  (*oh>ncl 
Price  dctaiiicil  iiic  here  in  Santa  Fe,  and  when  at  last  an  order  arrive<l  I'oininundin); 
n>c  to  j(»in  Colonel  Trice  with  r^O  men  and  a  m-pomider  howitzer,  and  J  had  alroadv 
started,  a  counter  order  reached  me  on  tlie  march  commanding  me  to  return  to  Santa 
Fe.  as  l*nel)l(»  «le  Taos  was  taken  and  the  enemy  had  surrt^ndertHl. 

I  reposetl  full  <<»nrideiice  in  my  men,  when  sen<ling  them  off  to  tight  the  l.Mittles  of 
their  (•ountry.  that  they  wouM  conduct  tbems*»lves  as  soldiers  and  men  of  honor, 
and.  a<'cordin«r  t<»  tlu'  testimony  of  all  otficers  who  were  present  in  thi.*<  ranirtaign. 
they  have  s<»  distinvjuisbed  themselves  by  their  courage  ami  goixl  disi'ipline  ^.h  to 
exceetl  my  just  ex]>ectations.  A  irreat  deal  of  i)raise  is  due  to  Lieutenant  Hansren- 
deubel,  wbn,  by  bis  brav<*  conduct  ami  bis  c(M)lness,  set  a  worthy  example  to  the 
men  under  bis  command. 

I  have,  sir,  the  honor  to  sign  mysi*lf  your  most  «>lH'dient  and  humble  Ht^rvant, 

Woi.1)K.MAR   FlSt'IIEK, 

(\ij}tfnnj  CnuinuiuditHj  ComfMinf/  //, 
}fiftf(itnri  L'ujht  Artilhrnj^  (tnd  Commander  of  Fort  Martu/. 
Brig.  (tcii.  K.  .Tonrs 

AdjuUwt-Ueiicrnl^  V.  S.  A. 
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List  of  the  killed  and  uvunded  at  Canada^  Emhudo,  and  Pueblo  de  Taos. 
AT  THE  BATTLE  OF  CAf^ADA,  JANUARY  24,  1847. 


Names. 

Rank. 

Company. 

Regiment  and 
battalion. 

Remarks. 

Killed: 

Graham 

0.  MesHeremith  ... 

Private  

Teamster 

Company  B 

Volunteere<l  for 
the  occasion. 

Comnanv  A 

Infantry  l>attalion 
do 

In  employ  quarter- 
master. 

Wounded: 
Irvine 

Firet  lieutenant.. 
Private 

do        .      ... 

Acting     adjutant 

battalion. 
Slightly. 

John  Pace 

do 

do 

Caspers 

Aulmon 

First  sergeant 

I»rivate 

do 

do 

B,  mounted  artil- 

J'Z 

Lieutenant  Dyer's 

detachment. 
do 

Do. 
Severely. 

Murphy 

Mezer 

Cartillerj' 

do   

B,  artillery 

do 

AT  THE  BATTLE 

OF  EMBUDO.  JA! 

Santa  Fe  Volun- 
teers. 

Governor  Bent«'s. 

a'ARY  29,  1847. 

Killed: 
Papin . 

Private 

Capt.  8t.  Vraius's 
company. 

Wounded: 

Diek 

(A  negro) 

Severely  wounded 

AT  PUEBU)  DF 

:  TAOS,  ON  FEBRUARY  4,  1847. 

Killed: 
Atkins 

Teamster     

Ammunition 
wagon. 

K.  Lieutenant 
White. 

do 

Employ  of  quar- 
termaster. 

Second  Regiment 
MiswiuriVolun- 
teera. 

do 

Wounded: 

Alfred  L.Cald  well. 

James  Austin 

First  sergeant  — 
Private 

Mortally  wounded 
(since  dead). 

Do. 

Jamef*  W.  Jontw 

Third  corporal... 
Private 

do 

A,  Lieutenant 

E.  W.  Boone. 
M,  Captain  Halley 

N,  Captain  Barbee 
do 

do 

Severely  wounded. 
Do. 

Robert  C.  Bower  . . 

do 

Private 

Second  Regiment 
Missouri  Volun- 
teers. 

do 

Do. 

T.O.West 

First  lieutenant .. 
I*rivate 

Do. 

I.H.Callawav  .... 

do 

Do. 

John  Na^el 

do             .    .. 

do 

do 

Do. 

John  J.  Sights 

do 

Captain 

I»rivate 

do 

do 

do 

I),  Captain  McMil- 
lan. 

^' 

do 

do 

do 

do 

Do. 

Sam  H.  McMillan . 

do 

Do. 

Henry  Fender  .... 

Geo.  W.  Johnson  .. 
Robt.  Hewitt 

do 

do 

do 

do 

Dangerously 
wounded. 
Do. 
Slightly  wounded. 

(itH).  W.  Howscr  . . . 

do 

Do. 

Wm.Ducoing 

do 

do 

do 

Do. 

John  Mansfleld  . . . 

Lieutenant 

Private 

L. Captain  Slack.. 
do 

do 

Do. 

Jacob  Noon  

do 

Severely  wounded. 

Wm.  Gibbons 

.do 

do       

do 

Slightly  wounded. 

G.  B.  Row 

First  sergeant  — 

Private 

do 

do 

do 

Captain 

Sergeant  

G,  Captain  Burg- 
win. 
do      

First   U.  8.  Dra- 

goons. 
do     

Brooks 

Do. 

Beebes 

do 

do 

Do. 

I^evlcy 

do 

do 

Do. 

Hansuker 

do 

do 

Do. 

Captain  Burgwin  . 

do 

do 

Mortally  wounded 

I.  Vanroe 

do 

do 

(since  dead). 
Severely  wounded. 

C.Ingleman 

I.  L.  Linneman. . 

Cx>rix»nil 

do 

Private 

do 

do 

do 

do 

Do. 

.do           

do 

Do. 

S.  Blodget 

do 

do 

Do. 

S.  W.Crain. 

do 

..do 

Do. 

R.  Drets 

do 

do 

Do. 

G.  F.  Sickenlwrg 

do 

do 

do 

...do 

Do. 

I.  Truax 

do 

do 

Severely  wounded 

Hagcnbagh 

do 

do 

do 

(since  dead). 
Severely  wounded. 
Do. 

Andenion 

do 

do 

do 

do 

do 

Beach  

do 

do 

Slightly  wounded. 

Mutton  

do 

do 

Do. 
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In  addition  to  the  foregoing.  Capt»in  Hendljr  mm  killad  1  tk«  i 
January  last,  and  on  the  same  day  tfuee  meE  w«re  wounded  tl  Vm  t 


Samta  Fm,  N.  Mk.,  MntarpJS,  MW. 
Sir:  It  becomes  my  painful  daty  to  inform  yoo  of  the  death  of  CapL  1.  EL  K. 
Burgwin,  First  Dragoons.    The  official  infcurmalian  I  raoelved  tram  rjouL  1.  & 

Dyer,  of  the  Ordnance  Corps,  is  to  this  effect: 

"Rattle  at  Knibudo  January  29;  Captain  Bui^gwin,  comnuuiding  180  men  (Ameri- 
cauH),  (1efeate<l  1,500  MexicauH  and  Indians,  killing  20,  wounding  50  or  00;  Ameri- 
canH*  lops,  1  kille<l  and  1  wounded. 

"Battle  of  Pueblo  de  Taos  February  4,  1847.  Our  troops  (under  command  of 
Colonel  Price ) ,  400;  Mexicans  and  Indians,  1 ,000.  Our  loss,  12  now  dead,  52  woonded. 
Tlie  enemy  defeate<l;  Iosp,  152  killed,  number  of  wounded  not  known.  Gtotain 
Burgwin  shot  through  the  right  breast  at  12.30  p.  m.;  died  at  quarter  past  7  a.  m. 
Febniary  7,  1S47." 

The  body  of  Captain  B.  was  brought  to  this  place  and  buried  with  miliary  honcHi 
by  my  conii)any  on  the  13th  instant. 

Very  respectfully,  your  obedient  ser\^ant, 

Wm.  N.  Grikr, 
Capiain,  Mm  Dragoong. 

Lieut.  H.  W.  Staunton, 

Acting  Adjutant  First  Dragoons,  Fort  Leavenworth,  Mo, 


Don  Fernando  dk  Taos,  N.  Max.,  Februay  1»,  IS47. 

Coix)nel:  I  have  the  honor  herewith  to  transmit  the  monthly  retom  of  the  late 
Capt.  I.  H.  K.  Burgwin's  company  (G,  First  Dragoons)  for  the  month  of  January, 
1847. 

I  have  signed  the  return  myself,  and  in  order  to  explain  it  beg  leave  to  submit  the 
following  statement: 

On  January  23  Captain  Bui^gwin  marched  with  his  company  from  Albaqueique^  a 
town  on  the  Rio  Grande,  70  miles  distant  from  Santa  Fe,  to  join  Colonel  Price.  He 
reached  the  latter  place  on  January  26.  On  28th  he  joined  Colonel  Price  with  hk 
company  at  a  town  on  the  Rio  Arriba,  35  miles  from  Santa  Fe  in  the  direction  o{Tm«, 
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ii      On  the  29th  ho  was  fiont  forward  in  command  of  a  detachment,  made  up  of  his  own 

company  an«l  al>out  1(K)  vohniteers,  to  drive  the  enemy  from  a  stronghold  in  a  monn- 

tain  pai*H  near  a  town  calltKl  Knihndo.     F^rly  in  the  day  Captain  Burgwin  found  the 

"*  enemy  posted  on  tlie  heijrhtp,  in  the  ravinen,  and  Ix'hind  all  tret»s  and  rocks  where 

k    shelter  could  be  found.     The  enemy  numl)ert»d  alnnit  500,  consisting  of  Mexicans  and 

"-    Pue))lo  Indians.     Captain  lUirjrwin  at  once  engage<l  the  enemy  ])y  ordering  Captain 

St.  Vrain's  coini)any  of  citizens  and  mountain  men  to  <lismount  and  skinnish  on  the 

left  of  thv  road. 

At  the  same  time  I  was  ordere<l  to  throw  out  the  <lrapoons  on  the  right  and  left. 
The  action  liu>Jte<l  alnnit  two  arnl  one-half  hours.  TIh^  enemy  was  put  to  flight  witli 
'  considerable  loss  and  was  iHirsutnl  more  than  2  miles  from  hill  to  hill  through  the 
ravines,  and  was  completely  rout(Ml  and  driven  l>eyond  the  town  of  Emlmdo,  of  wliich 
Captain  Hurgwin  took  jMissession  and  in  which  his  command  (>amiKNi  on  the  night  of 
29th.  In  this  engagement  Captain  Hurgwin  lost  1  man  kilknl  and  1  wounded.  The 
enemy  lost,  so  far  lu*  could  be  ascertainwl,  alnuit  20  kille<l  an<l  ()0  woundi^l. 

On  Jamiary  .*^  ('aptain  Hurgwin  joined  Colonel  Price  at  a  town  called  TramiMW,  15 
miles  from  Kmbudo.  On  lUst  the  march  was  ccmtinued  toward  Taos  Valley,  which 
Colonel  Price  rracluMl  on  tht^  evening  of  February  2  with  his  command.  On  the  even- 
ing of  'M  a  march  of  <>  miles  was  made  to  the  Pueblo  de  Taos. 

After  an  att4»mj>t  to  re<lu<'e  the  place  l)y  a  lK>m]>ardment  it  was  found  impractica- 
])le,  and  Colonel  Price  returned  t^>  Don  Fernando  <le  Taos  for  the  niglit.  ^^rly  on 
the  morning  of  4th  the  town  of  Pueblo  de  Tar>s,  in  which  the  enemy  to  the  num- 
l)er  of  1,000  was  fortifit^l,  was  attacktnl  at  different  jKunts  ]>y  the  artillery  and 
musketeers. 

At  alxMit  11  o'clock  a.  m.  Captain  Burgwin,  in  command  of  his  own  (company  and 
a  part  of  Cai)tain  McMillins's  compjuiy,  Miw*ouri  Volunteers,  charged  the  t4)wn  from 
the  front  and  carried  bv  storm  all  the  outward  defenst»s  up  to  the  walls  of  the  church. 
A  simultaneous  charge  was  to  have  l)een  made  on  the  left  flank  by  a  portion  of  the 
large  force  of  volunteers  stationt^d  there  Ivyond  efftnrtive  rifle  range,  but  from  some 
mistake  the  dragoons  were  flrst  in  the  <*harging,  and  for  some  time  were  exposed 
to  the  galling  lire  of  the  enemy  through  loopholes  in  the  church  and  main  ]>uilding8. 
It  was  during  this  i^ericnl  that  Captain  Burgwin  receivinl  a  mortal  wound.  The  main 
force,  however,  coming  up  s(M>n,  carritMl  tlie  church  and  ]mt  many  of  the  enemy  to 
flight.  The  town  was  carrie<l  and  the  battle  close<l  near  night,  having  killed  about 
150  of  the  enemy. 

I  assume*!  command  of  the  dragoons,  InMug  the  next  officer  in  rank  and  having 
servi^l  with  thcin  in  all  the  engagements. 

Capt.  I.  II.  K.  Burgwip  (lie<l  on  the  morning  of  February  7.     In  theac*tion  of  the  4th 
Company  (i,  First  Dragoons,  lost  7  killed  an<l  16  wounde<l,  exclusive  of  the  captain. 
I  am,  sir,  very  resiHJirt fully,  your  most  olKM.lient  servant, 

UuFrs  Ingalls, 
StTond  Lieulenant^  Fird  Dragoons. 
Lieut.  Col.  C  WiiAKToN, 

f'otnmanfJimj  First  Drwjnoux^  Fort  Ijeaven worth,  Mo. 

\  true  copy. 

\V.  II.  Sta.nton, 
Second  Lieuiamnt,  First  Ih-agoonn. 


Headquakturs,  Fokt  Lkavenwortii, 

April  /,  JS47. 
Sik:  It  is  with  more  than  ordinar>'  grief  that  I  herewith  inclose  an  official  report 
of  the  death  nf  Caj>t.  1.  II.  K.  Burgwin,  of  the  First  Kegiment  Dragoons,  who  was 
mortally  wounded  in  the  battle  of  Pueblo  de  Taos  on  the  4th  of  February  last. 
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Having  known  long  and  intimately  the  late  eapteiiiy  I  oan  not  i 
that  for  i>erB<>nal  worth  and  profeesional  exoellence  in  his  partiknlar  aim  of  •erri 
the  decreased  haH  left  no  superior  behind  him.  The  annomioeiiie&t  of  his  death--tli 
inoniing  learned— has  cast  a  gloom  ovco*  the  heatti  of  all  at  thla  poat  who  ever  km 
him  ]>n>fesHionally  or  personally. 

I  transmit  aim  a  (x>py  of  a  letter  this  morning  reeeivad  from  Lieatenant  la^ 
now  in  tronimand  of  the  late  Captain  Bui^gwin's  oompany,  which  fntniahei  a  bii 
ac(M)imt  of  the  affair  of  the  29th  of  January  near  Embndo  and  of  that  of  the  4th 
February  at  Pueblo  de  Taos. 

Respeittfully,  your  obedient  servant, 

C.  WRAvrov, 
lAeuimani'OoUmd  Fmi  DragoomB,  ClBMwaiawiiiiy 
Brig.  Gen.  R.  JoNis, 

Affjutant'Oenerai,  Wa^ington,  D.  C. 
P.  S.— I  have  just  obtained  and  send  yon  a  printed  aheet  from  the  Govemmi 
printing  oHice  at  Santa  Fe,  giving  details  of  the  seveial  albdn  between  ou*  fofoee  a 
the  ^lexiitans  up  to  the  15th  of  February  last 

aw. 


[Reports  oil  hoRtilitira  in  vicinity  of  Lm  VegM,  In  the  eutem  partof  Teitttoty. 

Department.] 

HaADQUABTIM  OaASIHO   DarACBMBTT, 

Im  Vegag,  Jamtarp  MS,  1S47. 

Sir:  fk'Iow  \»  an  account  of  the  circumstances  tliat  have  lately  tnuupired  in  tl 

rejrion. 

On  the  evening  of  the  20th  instant  myself  and  lient  N.  J.  Willlama  li^ppened 
thirt  plm^'  juHt  aH  the  town  had  assembled  in  genemi  council  to  hear  the  aamedroo] 
read  that  has  (l>e(Mi)  forwardeil  to  yon  from  Taos.  The  alcalde  of  thia  (plac 
<l<*(lar(Ml  a^'ainst  tin*  iiisurrcction,  and  Htopinnl  the  express  and  forwarded  the  lett 
to  ytni.  Karly  \hv  iu*xt  day  1  to<jk  iKKSseKsion  of  this  place  with  part  of  my  coi 
niand,  and  liavt*  onlenMl  the  halance  to  join  nie  to-<lay.  Lieutenant  McKamey  h 
also  joii)i>d  mv  with  his  fonvs.  1  have  <>rdero<l  the  different  grazing  parties  to  re 
de/Aons  tlu'ir  Htcnk  alnrnt  7  milej^  Ik'Iow  thia  place  and  the  men  to  report  themaelv 
here  ri'ady  f«»r  srrviet»  aw  (juick  a«  ixjwible. 

News  reached  tins  jilaee  this  nioniinj^  that  Mewrs.  Waldo,  Culver,  and  two  oth 
Anieriiaus  Imd  Ikhmi  kille<l  in  Mora  and  that  a  UnittMl  States  grazing  party  had  bei 
cut  to  pii'ce.s  ni^ht  U^fore  1a8t.  Yesterday  nioniing  I  started  Lieutenant  Hawkin 
with  :i5  men,  to  fnul  out  what  had  l)eeonie  of  8ome  trains  that  I  heard  were  on  th 
side  of  the  mountains,  with  orders  to  bring  them  in,  if  possible,  as  I  oonaider  it  i 
jrreat  imi>ortanee  that  tliey  sliould  1h^  hroujrht  in  safe. 

My  mov(Mnents  so  far  have  Ikhmi  in  anticipation  of  your  orders,  and  have  (beer 
such  as  to  i)lace  the  w  hol<»  force  in  this  si»etion  foroffennive  and  defensive  operatioi 
I  ordered  Lieutenant  McKamey  to  hriujj  up  the  balam^eof  his  forcesand  Bomegrazei 
that  are  near  him  to  this  phice.  To-morrow  I  ex|)ect  to  go  against  Mora  with  pai 
of  my  force,  where  it  is  n*i»ortiHl  that  the  Mexicann  are  embodied.  Our  ammunitio 
is  very  short,  there  only  Immuj;  alMHit  10  rounds  of  cartridges  and  25  pounds  eac 
jH)wder  antl  lea<l  that  I  ye^sterday  got  from  a  Mr.  Kid.  It  is  of  great  importance  thi 
I  should  Ik»  (|uickly  suppii«Ml. 

If  you  w  ill  forward  me  one  or  two  pieces  of  artillery,  well  manned,  and  plenty  < 
ammunition,  1  ]>U^lge  mysidf  to  sulMlue  an<l  keep  in  check  every  town  thia  ride  c 
the  mountians.  Kvi'ry  town  and  village  except  this  (I  did  not  give  it  time)  an 
Tucoloti  have  declare<1  in  favor  of  the  insurre<.*tion.  The  whole  population  appet 
rif>e  for  the  insurrection.  ]  will  try  and  ktvp  you  apprised  of  all  movementa  ii 
this  quarter.     It  is  said  that  a  large  fori*e— probably  1,000  men — are  mmwHl^ig  fpog 


Tnn.a  tnwanl  Santa  Fe,  Tnma,  Orte?,  an«l  Arrlmletta  at  tlieir  Iwiid  Thi>  M(»ra  mi^n— 
I  fin  not  know  what  lumlersi  they  liuvt%  Ijut  hopt'  to  tx*  lietter  iihle  to  U'll  yon  in  a 
few  days. 

I  am  collecting  all  the  pmvisiona  T  ran  at  thifl  prnnt,  for  I  think  yon  will  find  tliat 
tn>i»i»»  mni*t  l>e  kept  here,  as  it  would  keep  San  ^ligoel,  Mom,  and  nnrnonnding 
ninntry  in  rhwk. 

If  yo«  condnd*^  to  fi^rward  im^  t\w  artillery,  Kimd  nw  w*>rd  and  I  will-iiiGet  it.  I 
^want  p<.»riins8ion  t<»pnrrlia8«*mrn  t<*  kinl  Irotn  70  tn  \{Mi  hnrnej^,  ti?i  pnmennMnited  men 
will  Ik'  reiiuired  tor  two  or  thr<H*  wivk^.  My  fort-'e  l>y  t(»-rnorrow  or  next  day  will 
amimnt,  inrlndin^r  jrni/.in^  partien  and  other  Anu^rieiinH  that  have  joined  rnc  Utr  pro- 
te<^tion,  to  lihont  225  men,  say  175  etiicient  mun,  out  of  wliicti  Lii'Utt^nant  llawkina 
in  now  aliii»ent  with  ti5  men. 

Hoping?  that  yon  may  approve  *if  what  I   have  already  ihme  and  pend  me  fnll 
infitxwetion  and  plenty  of  aiinnunition, 
I  remain,  yotir  olx'dient  servant, 

J,  ft  IIkndly, 
(^iptaht  Comp(tn}f  (i,  (hmitutwHjif/  at  Vtga», 

Col.  S,  PinrE. 

P,  8. — Tile  ex pre»»  sent  hy  Uentenant-t'olonel  Willoek  wan  a1  lacked  at  the  Han 

Bernal  Sprinir,  and  only  e.^iajH^t  hy  deserting  their  nniles  and  Uikin^r  to  the  rnnnn- 

tainn  afoot.     The  aetion  against  the  population  here,  I  would  Huj^e>*t,  t^hould  Ix?  active 

and  vigorotJF. 

I.  IL  R. 

Jamtary  2H,  IH4T— 2  o'«  IrM'k  p.  rn. 
Sir:  An  *?xpTesfl  haj«  just  arrivefl  from  Lieutenant  Hawkintf,  at  the  M«jra  River, 
that  he  hail  met  i'aptain  Miir[>hy»  ei-^eorte^l  hy  a  iletaehmenr  of  ('a[>tain  JaekHon*** 
rnnijiany.  Tientenant  llawkin?^  will  e.^c-ort  Captain  Mnr[*liy  from  Mora  to  t hip  place, 
an«l  from  here  1  will  ^o  with  hiin  myself  until  I  m***'!  an  ej^eort  from  Santa  Fe,  whieh 
]  dej^rn^  yon  will  hurry  on  iw  a^  fiLst  its  popwihle,  and  let  them  hnn>f  me  the  artillery 
if  you  eoni'Inrle  to  nend  me  any,  Cajitain  JaikHon'i*  men  will  return  from  the  Mora 
to  meet  the  trarnn,  which  areonetlay'«  mareh  from  that  pla<*<».  No  fn?sh  newfl  alwut 
the  Mexicans  exit/pt  Lientenant  T la wkirnV  report  ttiat  a  j^reel  of  the  Apaehe  Indians 
have  join e< I  with  the  MexieauR  So  Mr,  Wells  at  the  Mora  hai^  heiird.  The  escort- 
ing of  CafUain  Mnrf>hy  will  murh  imjiede  my  operation^  here, 
Kej^jxrtfully, 

1.  K,  IIenuly,  0«/jlm'n,  r^. 
Colonel  Pbick. 


Bag  AS  (VROAsh  Jumurnt  ^5^  1847. 

HtRr  The  jCTUzing  partiea  of  this  part  of  the  country  have  all  a*iMend)le<l  at  Begofl 
and  we  are  about  25(>  stn^n^'.  We  kanXMl  a  few  dayj<  hi  net*  that  (here  wen*  a  force 
of  Mexicans  aaeein hied  at  Mom  town,  and  an  yei'terday  we  started  U|i  to  that  place 
with  a  force  of  H(>  men  iirnh^r  the  commajid  of  Captain  llendly  f<»r  the  fvnriK>ei3  of 
ascertaining  their  ntren^th,  ami  on  o«r  arrival  we  found  thiil  tliert*  were  ]50  or  200 
men.  We  halte<l  in  the  nnhnrlin  of  tlie  town  and  were  couHultin^f  whetlier  we  would 
attack  the  town  or  nii|;  aufl  while  we  were  cotisulting  there  4  MexicauH  came  nin- 
tuug  down  iiut  of  the  nmuntjiitJH:  i\  of  uh  nioimte<l  our  horses  and  aininl  to  cut  thera 
off  frrnn  tlie  town,  hul  the  Mexicans  I'ame  nmning  lait  to  their  relief  and  at  tliat 
time  Captain  llendly  onleral  the  company  to  mount  ancl  charge  on  them;  and  Ihey 
fired  on  nw  two  i>r  thi-ee  timew  and  then  retreated  to  their  fort,  and  we  cut  off  15  aiul 
tiiok  them  priHoner>«. 

We  kept  lip  a  tirint'  f*o  a  ci.nsideruhU'  Imirth  of  lime.  After  killing;  from  li^»  U*  2«) 
we  eomnienced  buiaing  and  tearing  down  their  houae«,  and  had  suceeeded  in  i^tlicu^ 
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into  one  end  of  the  fort— Captain  Hendly,  myself,  and  aboat  10  men— and  fived  4 
them  ten  or  twelve  ttmen,  when  Captain  Hendly  received  a  ehot  and  died  inuiMd 
ately.  We  took  him  out  of  the  room  and  carried  him  Bome  200  jrarde.  It  waitfa 
jjrrowing  late,  and  1)eing  infonned  that  there  were  from  three  to  five  hundred  tno^ 
started  from  tliat  pla(*e  on  tliis  morning  for  Santa  Fe,  and  fearing  that  they  migj 
]je  called  iMu^k,  we  retreated  with  our  men  and  prisoners  to  Begoe  where  we  we  v 
fortiAtnl,  where  we  arrived  with  3  men  Hiightly  wounded.  If  we  had  one  or  ti 
pieces  of  artillery  to  scare  them  out  of  their  dens  we  ooald  whip  all  the  Mezia 
this  side  of  the  ri<ige. 

Yours,  in  haste,  T.  C.  McKamst, 

Colonel  Price. 


Bagas  (VaaAs),  January  tS,  1W> 

1  inclose  to  you  Lieutenant  McKamey*s  report  of  the  battle  of  Mora  town,  whi 
cominemred  this  nioniing  and  la8te<1  alxmt  t\\n*^  hours.  I  arrived  here  on  the  em 
ing  of  the  2:^1  and  did  not  think  it  pnident  to  leave  until  the  command  retnn 
from  Mora  town,  which  has  just  returned  bringing  the  dead  body  of  Oaptain  Hei 
ley,  the  only  loss  on  our  side.  The  loss  on  the  part  of  Mexicans,  so  far  aaasoertaiDi 
is  15  killtMi  and  15  prisoners,  with  whom  I  will  commence  my  march  on  the  27 
and  oxiKM't  to  arrive^  in  Santa  Fe  on  30th  instant.  There  is  bat  one  provision  tn 
on  this  side  of  the  Katon  Mountains.  It  will  encamp  at  the  crossing  of  the  M< 
to-niorn)w  night.  Mr.  Campbell  has  gone  with  15  men  to  procore  fresh  cattle 
assist  it  to  this  plaire. 

I  have  taken  the  responsibility  to  send  Lieutenant  Oxley,  Company  O,  Seofl 
Ke^rinicnt,  in  <'on)man<l  of  18  men,  from  Mora  I)ack  to  protect  the  train,  which  I  Ik 
will  pn)ve  siitisfai'tory.  Companies  M  and  N  grazing  camps  have  been  robbed  €d 
their  animalH  oxrcpt  five  or  six;  no  men  killed.  The  animals  at  Bent  farm  have 
been  taken.  Soven  men  killed  at  this  camp;  rei)ort  says  all  volunteers,  some  of  th 
lM'l(m^ring  to  ('a])tain  Jackson's  romiMiny.  The  Ijearer  of  this  will  inform  you 
particulars  not  ])ni(lcnt  to  commit  to  writing. 

Yours,  resi)ectfully,  W.  S.  Mubphy, 

Cnptahi,  Int.  3fo.   Vots 

r.  S. — Koinnlns  Culver,  of  Chariton:  Ludlow  Waldo,  of  Jackson;  Mr.  Prewit, 
Santa  Fe;  Lewis  Cabano,  of  Missouri,  aiul  four  or  five  in  company  were  taken  pi 
oners,  ro!>lH'(l,  an<l  shot  at  Mom  town  on  or  alxmt  the  20th  of  the  month.  T 
leader  of  the  forces  at  that  place  is  by  the  name  of  Cortez. 


IlEAIHirAKTKItS    NiNTII    MILITARY   DePARTMKNI, 

Santa  Fe,  July  iV,  JS47, 
Sir:  Since  the  insnrn^ction  of  January  and  February  last,  a  body  of  Mexicans  ai 
Indians,  cnibo<licd  t<»r  predatory  ])uri>oses,  have  Irh'u  very  annoying  along  the  iii 
of  the  eastern  sctth'incnts  of  this  Territory,  where  many  of  our  grazing  eainpH  we 
established.  They  «li<l  not,  however,  venture  an  attack  uixm  any  of  the  <letac!hnieii 
in  that  ijuarter  until  the  20th  <»f  May  last,  when  the  camp  of  Captain  Kobinnon,  sep 
rate  battalion.  Missouri  Mounted  Volunteers,  was  surprist^d,  and  a])OUt  200  hors 
and  mules  were  driven  off.  In  this  affair  Captain  Kobmson  lost  1  man  killed  and 
wounded. 

Information  of  thes<'  event**  wa,*^  imnuMliately  s(»nt  to  Major  Edmonson,  command 
ing  at  Vegas,  who  at  once  niarclnMl  in  pursuit  of  the  marauders  whom  he  found  c 
the  2(>th  of  June  in  a  deep  canyon  on  the  Kio  C-uKira<l(»,  or,  more  properiy,  toeCklK 
dian  River. 
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rMapr  E«1m<iiisim  oritenM^  tht*  vs\u\'*n  ami  u  nrwultMry  fight  fnsiie^l,  for  thi*  pwrUts 
iilars  «if  vv  bii'ti  I  rvfvr  sun  to  ihv  **\\\f'ui\  n'{\nrt  **i  Hie  rnjjii;;v»u*ijr,  \v  liirli  l^  hrrrwilh 
H'ht.  Tlji.*<  tiiit*nc"n««yfiil  ^irii"iii|it  t<»  ri.'r;i|itni\'  till'  |i»Hi  aiiiiiialn  lia>*  eniln>ldt*ne<l  the 
Mi'xit'unt^  aint  liiUtaiiK  to  I'^iiiitiiil  {iirtlier  m  It^  (if  nj^^^rch^inn.  (^n  June  27  Lknit,  H. 
T.  Brrmii,  St^'otid  Mis»mn  M»an»tf*il  V<>luritrer>*»  with  2  volinit«;'*M-H  and  a  Mexican 
(fuide  ^'t»*r1^H1  in  nyt>ri»t  iif  snme  fi«»reei»  whieh  had  tn^ii  AfyU^n  at  VeifttH.  Lit^utemint 
Bivruii  UmuA  thr  tmimals  at  Ijti*  Vnlliif^,  a  Hinall  villiitfi^nlMml  15}inIesMimtli  <>f  Vt-jjan, 
Init  tjfMin  his^M'i/in^r  them  thi*  Mi'xiniiiK  r»^3*ij4red  jiiid  uiuniefvd  Ihe  wtiole  i»i«rty.  As 
R>mi  iifi  .\hiji>r  F'dnio]i.4citi  wan  irifonii*»d  of  tho  iiui>>i*urre  i»f  tliin  purty  hi-  niareheil 
fn>jn  Vepi?<,  und,  }^nr"|iri^ii^>r  the  h>\vn,  !<hol  «liivvn  a  few  whti  attem|»iMl  tuewa|>eaiid 
look  alxmt  40  |»nHoners.  The!^  |inKi>nerH  are  now  t^<infiiM*<l  in  thin  city  awaiting  their 
trinh 

On  (lie  (Uh  *>f  .hily  the  K^izini^  earn  ]•  of  (aptaiii  Morin's  foinpaiiy  (Separat*'  Ilat- 
taHon  Misw»nn  Mounterl  VoiimteerH)  wa^  attaeki*<l,  Lieutenant  Ijurkin  and  4  men 
wen>  kiili*il  and  9  wonnde<h  and  all  tin*  hori-eHj  tH^ide><iiro|ierty  of  every  des^Tiption, 
fell  inti>  tile  handh«  of  the  outiavvM.  l.ienttMmnt-ColoncI  WilltM'kt  (MinmiandiuK  at 
Tao?j,  ininunliatt^ly  itiarrhnl  in  ]mr?nit  ttf  tJient,  hnt  at  lenj^th  Ihidir*^  ir  iniiMK4f-il>li*fo 
overtake  tlieni  retnrntnl  to  Ta<rH. 

The  fon  e?^  mifter  my  eonnnaiid  aw  now  »o  mwh  diniinii^hed  hy  the  de|>arture  of 
tin*  t'ompaniei*  vvlHw-e  tennw  of  werviee  have  t*X[)ire<l,  that  I  consider  it  ne<'<i*}*wiry  lo 
coni'entnite  my  wJiole  eommand  at  this  eity,  Kmnr>rj<  of  inKtirrtn'tinnf*  are  nft^^  and 
it  is  said  that  a  larjsrf  fr>ree  i>*  approaching  from  tlt*.^  dirwiion  of  (*hihnalinrt.  I  arn 
nnahk'  to  dett^nnine  whether  ttiese  ninior**  ant*  trut*  or  falw*,  but  it  in  e«*rtain  ttmt  the 
New  Mexiranrt  entertain  deadly  hatred  a>!aint*l  the  Americans,  and  ihvy  will  mt  off 
small  j>artii*s  of  the  latter  whenever  they  think  they  can  ewiitte  detertion, 

Creneral  <>rder!*,  No.  14.  have  U'eii  reeeivHl  and  iironml^itted,  anJ  it  is  pmhatde 
that  three  or  fonr  i'oinfmni*^,  lonuMjH^I  *t(  di>K-harvred  vohndeern  and  ieam?^terM,  for- 
iiierly  in  the  employment  of  the  asniKliUit  (|uartennaster*  nuiy  In-  imMered  into  the 
aerviee  of  the  Tnited  Statf^i  at  tliin*  eity. 

I  have  the  linnor  to  tw,  very  reffjH^^tfnllyT  ynnr  olw^ilient  w?rvant, 

VoUmt'}^  fAtstfititmitinij  thr  \niih  :\fitihinf  ih'itttrtmtuL 

The   AjOI  TANT-t  lENKKAI.    f)F  mE    ArMV. 


Camp  nkak  Sant\  C'laua  SeaiNus,   New  Mkmio, 

jMm-  14,  1S47. 

Sir:  In  eomplianeo  witli  Ordert*,  No.  187,  May  Iti,  1  proreedLMl  to  l^a«  Vej<ii*<  with 
Conjpaides  Hand  F^  Secnmd  lie^iment  MirtM*»nri  Monnte<J  VohmU^n*,  and  thedeliwh- 
ment  Laelt*<lc  Rangers*,  enmmanded  hy  Lientenant  Klliott,  l^jKin  my  arrival  at  San 
Mny:i!  I  \va«  informed  that  a  Iar^;e  ]*arty  of  Shian  anil  A|»aehe  IndiaiiH  had  ).r<*nt»to 
the  month  *"f  thi^  Mi>n*on  Ked  l^iver  to  join  a  marandint;  parly  of  MexieatiJ-  and 
others,  ntmd«*rin^  M)^  hi  4<MK  an>l  I'^iinmandiii  hy  tin*  niittaw  (^>rte^,  and  that  Hniall 
d«'1at'hmentH  were  l>ein^^  sent  into  the  ^ettlemeiilH  to  i'tinnnit  di'[tr«.HlationH  on  the 
ttroiH  rly  of  the  eiiiy>ens  and  Anveriean  Holdiern.  (»n  nty  arrival  at  lai**  Vitgu?*,  May 
211,  hein^r  informed  that  a  party  of  ahont  5l>  Indians  wen^  in  the  mountains  ,'10  niil(?)» 
north,  having?  with  them  alioiil  2t.M>  Moirn  animaK  I  dinpttli^hed  (.'onijiany  F,  Captain 
Horine,  in  purntiit.  Oti  the  wim<»  day  C«ini|ainy  B,  Cajitatij  I>ent»  wa«  mmi  to  di»- 
fH*rR*  a  marutiilin^  jiarty  naiil  to  Im^  aliont  4()  rnth'^a  ^lUtli  of  thin  |»la(X\ 

t)n  lite  eveiiin^r  of  the  name  day  I  rm-eived  inf(>rmati(»n  of  the  Hurpriwe  of  our  j^rax- 
inif  ]**niy  nnder  i 'ajitain  Kol*en*i»n  near  Wa^nn  Monnd  hy  a  pjirty  of  [mliann  anri 
Mfxieanj*,  ni  which  we  lit^t  I   man  killtNl  and  1  wiHittdiMJ,  and  ^Jt'iki  hortst-st,     }leiujf 


no 

destitute  of  innuiite<l  men  in  coiii^nut'ni't^  of  tlie  departure  of  th«?  rN^mmaiulB  r4Ci^ 
tjninw  Huriiie  and  iHiit  on  tin*  inoniiiti;  |»ri'viuii>,  1  iiiiiiK'vlisitPly  onlered  in  the  gutt- 
ing piirtit'H  from  ibeOfal*!,     I  Vkon  tluw  minUU*d  by  the  u^*  of  ^iiue  f>>V)9niQiai 
animals  to  mount  lH.^tw»4:*n  7ii  and  HO  njt-n,  with  witirh  i-oujiiiatitl  I   resu^lierl  r*[itia 
Unht-rwrnH  fTim|i  on  Ihe  cvi'iiing  oi  tlie  24tiK     I  thert*  fuiind  Captaiii  Bni\^n(«itti 
V2  WHtrons  ladiTi  with  p>tKU  iHdiHiginjj:  to  our  settlerF,  Me**<!i*i,  Kich  and  Pomrt>ff, 
who  httd  been  atlat'ki**!  tho  previoiiH  day  at  8anta  Clat-a  J^prings  (8  uiile^  cli^Aat)  by 
thr  Indians,  who  uia<1e  a  <it'>^perate  effort  to  gi't  fK)st*e»?Kin  of  the  wa^^mB.     Failiiv 
in  that  attempt,  they  drov**  his  oxen  unX  «if  iva<'h  of  guii:»)iot  jini]  fieliberstely  killed 
thenj  to  the  mnidx^r  of  lK»twtH?ii  iWi  and  70»     The  kilUni^  uf  the  i^ttJe  v»«g  *lotibll» 
intended  to  detain  the  waK"*JiJ^  and  thui^  affi»rd  an  upport unity  to  wurpri!*?  and  gfK 
ptfhti-t^Hion  of  them.     On  th*^  frdltiwing  niorniiig,  25th»  leaving  alnHit  tHJ  men  lor 
thiviirotertion  of  the  settlern'  uagonn,  1  oi^nnizixl  two  tn-outiii^  .jjiirtit*,  cme  under 
diarjje  of  Caiitain  lh>loway  and  t lie  oil ler  under  eharjyje  of  Lieutenant    Klliot,  wiU) 
tlinH'tli>n  to  rende/AoUH  at  Satita  Cliim  Sprinp^  the  fuIlowdn|»  ni^bt.     We  that  dtj 
disei»vered  where  the  enemy  had  eorndl**fl  their  animal?^  a  few   t\a.y»  previous  in 
the  tnonntahis,  ahout  15  mile«  south  of  Santa  Clara  Sprinp?!,   hut   tijtd   left  in  the 
direr'tion  of  Red  Riv^er.     On  the  following  moniing*  after  forming  an  advance  <w 
epy  party,  nntler  eommand  of  Ca]*tain   Holoway,  (^onijtany  E,  the  remainder  were 
formed   inti»  threi-   jtlatoonf;    No.  b  eomiiian«le<l  liy  Captain  Uol»er»t-jn;  No.  2,  by 
Lieutenant  Elliot,  and  No,  H  by  Lieutenant  lirown^  Co!iii>any  F.     Thiij*  orgmiiied,  I 
proce*^led  to  follow  the  tniil  diHrovered  on  the  day  previous  to  the  t^nvon  of  Bed 
River.     I  entert^d  it  with  ('a]»tain   R<>beratin\*«  command,  leavitig  the  coTuuiaudi)  of 
Lieutenants  Elliot  and  r«ri>wn  l>ehind,  the  eomjmny  of  npiei?  pung  i^cjnie  fifty  intnutef 
in  aVlviinee  in  order  to  prevent  wur[)rij*e,     t>e{*«x'ndiog  inti*  the  cany^iu  with  great  ditil- 
culty  thnm^h  the  rtyrka,  U^din^r  our  lii»rM**8  and  following  the  tneanderiDj^  of  the 
Indian  trail  alxnit  half  a  mile,  I  discovenHl  thrtH-  Indismn  H4*trete*l  lieliind  the  rocka 
alHiut  litXl  yartln  fronj  our  traiL     Supposing  tiiat  a  large  number  mi|;ht  be  then* 
Heeret^Hl,  and  having  tuy>!elf  Mie  advantage  of  thegroniidt  I  ordere*!  a  halt  until  the 
rear  ai  tlie  eoumumd  nhould  arrive.     \VliereU[jon  the  three   Indian»>,  wh«>  htwi  riu 
dtaiht  l>een  |lla<■e^l  there  ixt^  si'iitineln,  made  a  ni^ti  for  their  harwi»ri,  they  lieiii^  clcee 
at  hand  and  reaily  sMldled.     They  were  immediately  Jired  upon,  kilhn^  one  of  thetu 
and  uuhor>iiig  anollirr;  the  two  ri'muining  Indians  nwiunletl  one  htinw?  and   thiM 
made  their  ef^i-jipe  for  the  time.     We  then  mntinut'^l  todes^eend  to  the  1)4>ttoni  of  tlie 
canyon,  and   witli  some  ditfii-ulty  effeeted  a  eroMwing  of  the  Kn'ta-.     Pntviiin^  the 
traek**  up  the  liank  of  the  river,  we  parsed  the  two  Indiana  abtive  spoken  of,  who 
immediately  nmtle  a  tlej^ix^nile  attempt  to  reaeli  tla*  main  ho<ly  of  the  eneniv,  who 
were  then  in  our  rear,  but  were  inunediately  pur>4ued  and  lx*th  nlain  l)efore  thev 
coidd  reaeh  th4Mr  party.     The  IuMh  around  ns  were  by  thiH  time  literally  <*overed 
with  Indians  and  Mexitan,»<,  vvhi*  witne.^wed  the  tnigtHly  iind  o|M.*ni»i!  a  fire  uj>on  \m 
fmin  every  [wjint  <Mvupied  hy  them.     The  bottom  *if  the  eanyon  wai*  stt  mirrt:>w*  as  to 
exiw)!^<*  our  men  to  the  tire  of  the  enemy  from  the  htlb  oji  either  j*ide,  which  wer« 
very  riH'ky  and  wo  nearly  iHrT|M'ndieular  an  to  render  a  eluirge  imtj<ifwible.     I  <]eter- 
udned  to  rtK-rtkHH  the  river  in  view  of  oettijjyiijig  s»ome  high  pointH  on  the  opiiosite 
aide  wluLh  would  at  all  tiirn^  miumaiul  the  outlet  from  the  eanyon,  Imt  the  enemy, 
imder>*tanding  the  onler,  or  antieipating  it,  got  fMT»we«ftion  i>f  the  fortl  liefore  tiie  men 
cotdd  Ik>  ndlied,  who  were  Homewhat  seatterod  in  the  i*tii>uit  of  tJte  two  Indians 
Bp*)ken  of. 

I  then  returned  up  thr  river  i^imv  half  mile  and  t4M>k  poswH^ion  of  a  iH>itit  of  ri*'^'*" 
whieli  wai^  out  id  gmiHhyt  reaeh  from  the  hilln  on  the  opfMt^ite  f^ide  tif  the  river 
tM^ing  too  far  from  the  river  to  euinmanil  aeeeiSH  to  water,  I  «letermine<l  l»»  o<" 
jKiint  inori^  favonibly  nituatetl,  in  i>a*<>iing  to  whieh  Lieutenants  Klliot^  Mil 
Sursey,  who  wen*  in  the  rear,  di!^s>vered  a  hir^'e  party  of  Mi^xinint^  iiipiihy 
ing  the  hill  (who  hatl  eneapeiJ  my  uotinM,  riillieil  alniut  LH»  men  and  kept 
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rhfH*K  until  th**  main  hf\dy  jjot  po«ap4J?^ii  in  ui  thp  fMiint  ta«t  dwjjnativi.  Thr*  men 
wvvv  iiiiiiHHliately  nr<kTv<l  h*  tii^^niount,  timreal  their  hon^ej^  an  far  ty*  [lOKsihli*,  tuid 
take  ailvajita^^  at  the  rocktf  until  the  enemy  Hhf»nl4  uppruiu-h  snlhcientiy  near  bo 
enable  us  to  make  a  diar^ye,  spending  at  the  Bame  time  h  detiM^-hmetil  to  the  l>ank  of 
the  river  to  t^eenre  the  water  an<l  firevent  the  enemy  passing  up  the  ranytm  in  our 
rear,  <  hir  trinips  lieing:  thnt*  <lii^|MW(xl  of,  the  fijjjht  tN>mmeni  o<^  at  the  three  jaeveral 
pointfi  anil  eontijined  without  iiitermii^jHion  alMjut  four  hours,  the  enemy  alternately 
advaneiiiir  and  retrt^atiii>:  its  new  reernitw  arrived, 

Almnt  Hunset,  hm  in*,' driven  iR-yiitid  our  reHc*h  the  Ifidians  and  Mexicans*,  finding 
a  larjre  iwntion  •>!  the  tnxipK  out  of  aminunitifin,  many  of  our  men  having  rejiHed 
lirin^f  for  want  *d  it,  and  knowing  that  we  would  nercHsarily  have  to  lijufht  <tur  way 
out  of  the  eanynn,  m  the  enemy  invupied  the  piisse*',  I  delennine<l  to  reaeli  the  o()en 
ground  at  the  top  of  the  eanyon  Ivefore  dark,  which  was  effected  in  gi.Kxl  i*rder, 
except  in  fording  the  river,  wtiere  tlie  enemy,  anlicipating  our  inovement^  were 
eoutvidetl  in  cMmHidemble  nundH*ri*»  oj>ene<t  a  hot  tin\  wountling  2  of  our  men  and 
k iUing  >ievend  horst»s.  After  t^n wishing  the  river  we  returned  the  tire  of  the  Indlauw 
and  drove  them  liack  with  the  lof*s  of  5  killeil  and  several  wounded.  We  then  pro- 
ceefietl  tti  the  tcip  of  the  hill  in  goo^t  onler,  reaching  it  at  dark,  whereupon  our 
troops  were  immediately  formed  for  action;  tnit  no  *_*nemy  api>eanng,  we  nmrrhetl 
to  water  and  encamjHMl  for  the  night,  in  view  of  rt^turning  to  the  catiyon  the  fidhiw- 
ing  morning,  (hir  nuinlier  in  the  engagemeut  wiis  77.  The  numlit.^r  of  the  enemy 
eould  not  Iw*  correctly  aseertaineil,  tnit  have  l*een  varinusly  eMimaled  at  from  -ItH)  to 
600.  Our  loH«  was  1  man  kille<l  and  3  wUghtly  wounded,  while  the  enemy's  1oj<h  wiw 
reported  at  41  kille^i.  Ttie  number  i>f  their  woundeil  lould  not  tie  as<'ei1ained,  as 
they  were  removed  off  the  field  an  fas^t  as  they  felL 

On  consulting  with  the  olhcern  tlie  nest  day,  i?7th,  and  finding  that  that  portion 
of  our  troops  furnisheil  hy  the  grJiiting  partie?'  (comJK^^!i»g  nmch  the  largest  portion 
of  the  eonnnand )  were  ejitirtdy  out  of  ainiiiiinition,  we  were  reluctantly  coni[>elle<l 
to  suspend  o[>erat ions  until  a  further  supply  *'nuld  U^  <>litaint*<L  Uinm  reentering 
the  canyon  we  fouutl  that  the  enemv  had  left  on  the  niglil  after  the  battle  in  great 
haste,  leaving  hurneH^  aittle,  cam[*  eipiipage,  etr.,  not  taking  time  tn  ts^'alp  or  strip 
our  man  lo^'t  in  the  action,  a»  is  their  ciLstom.  We  pursue*!  them  with  all  jKJssible 
dii<patch  to  their  lirst  camping  grouiul  in  their  retreat^  where,  from  ap[>eanitiees,  they 
hail  made  a  divii*ion  of  their  pro}H*rty  and  force*.  We  continued  to  follow  their 
tra+es  many  miles  in  tlie  t)lainH,  until,  getting  among  large  herds  of  mustangs,  or 
wild  hor>es,  it  lM*canie  imiwissible  to  tmck  them  fartlier.  tJur  lnirst*s  being  much 
fatigw^l  and  tenderfooted  from  <iur  travel  over  the  rocks,  we  returneil  to  our  present 
camp  near  Wagon  Mound.  Sinee  the  2(*th  of  May  {as  far  a«  my  knowledge  extends) 
there  has  Ivetni  no  furtlier  deprwdationa  committed  in  or  marauding  imrtiea  infessting 
this  portion  of  the  Territory. 

Be^)ectlnlly,  yours,  ete.,  D.  B.  EnMONsoN, 

Major ,  OjmmdHfiintj  DdmhmaU^  de, 

CoL  S.  PiiiCK, 

Comttmfitlht'j  Arnitf  in  Xtw  l/c.W^v>, 


fOilcUl  public  proclamatioQB  rcf  Arding  iai»iirTi?<nion«,    Reconlx  War  Deportmentd 

ARMY   OP  THE   WEHT—MABSACHE   OF   GOVERNOR   BENT   ASD   iYTURR   AMEBIC  A  XS    AT  TAfJS — 
HATTLKft   or  CAfQADAf  KLEMBODA,  TAOS,  AND   MOBO — AMKRR'ABIS   VinPORiOlT^, 

On  the  VWh  of  January,  IMl^  Charle?i  Bent,  governor  ot  the  Territory  of  New 
Mexico,  left  Santa  Fe^  the  »eat  of  g*»vi^rmnent,  for  Tai»s,  his  pla<v  of  n-^nidenee. 
While  there  the  friendi*  of  two  Pueblo  Jiidiaiis  who  where  coufined  in  i»riwjn  at  that 
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place  requeste^l  him  to  reli^ir^o  tln'm,  tn  uhich  he  Tvjjliec!  that,  altho(||;b  (jovwtmit ci< 
thr  itroviru'*',  h  win*  vn^inAy  rMil  nf  liin  iwiwiT  fu  r»'k*aMe  ainy  orit*  r*rm6iiM  >iy  Ui 
uiilil  tliey  \vor\*  in^l.  Thrv  lht*n  rt*stilvt»*l  tt»  roUuii**'  thi*  pri<H»tier»  hy  funv  »ii»l 
murder  iiH  the  Aiivfricati^^  in  T:u»^,  t«»gt*ther  vvilh  thoi^  xMexicaiis  who  hafi  filiirf 
ac(vptt*<l  oflife  undrr  the  AiiieriL^n  Uovenimenf  or  were  favorable  to  Aineritarw.  fit 
the  Tnewhiy  following  they  effectetl  their  re?<oliitian,  releiising  the  prisiiiiers  m\ 
kirliamuHly  munlerin^  iiini  tioaljiin^  <ioveninr  Henlt  J^tephen  Lee,  sheriff;  Jftnie^W 
lA'al,  t'io'iiit  atkirriey;  Coriielio  Vijril  [a  Spaiiinrti),  prefect;  Narcf^^ses  Beatibieti.  tr^l 
Piirbleaii  Herrmeali,  s|mrin^?  but  one  Anieriinri,  named  Elliott  Le**,  LeaJ  war 
Kralpeil  alive.  At  Uu*  Arn»n!i|o,  12  niih-^  frmii  Tai*?*,  the  foUowin^  inen  ftjrtifiwl 
tht*mi*4*lv**s  in  u  h<»u>*e,  and  iifter  Htandin^^  ii  ?*ie^e  of  two  <lays  weri^  tukeii  and  mnr- 
dered:  Sinie<ui  Tnrley,  All»ert  (Vhijkt,  WiHiam  llattieUl  (a  vohint*^er  f^  Ixmb  Folqite, 
Peter  Koliert,  Joseph  MarHlnilb  William  Aiintin,  Mark  lleiid,  and  WiHiain  Hanvo^l. 
The  mimljer  of  Mexicans  and  Indians  engaged  in  this*  miissat-re  has  been  e^timaled 
at  'AiMX 

On  the  morninjjof  the  20th  of  Jainiury  intelligence  of  the  tnaasaere  *>f  Governor 
Bent  wa.<  bryii^lit  to  Santa  Fe  hy  an  Indian  nmner.  A  i^irtMilur  letter  was  ako 
rereivefl  by  Hie  prie.st  at  this  phiee  xtating  th;it  the  Mexicans  and  Indiao^  i»f  Tjki* 
had  rinea  a^Mrijit  the  invaders  of  their  country,  and  refHiestin^  hUu  to  join  thtnn. 
Tint*  h'tler  wius  handeil  Jo  Oilonel  iViee  l>y  the  prtet*t,  Varion**  rejMirt-s*  rt^eh*^!  thi# 
place  of  tile  a4lvance  of  the  enemy  ami  their  near  approaeh.  In  ronBe<|ueu«*  ol 
thew  refiort.^  ftilnuel  IVii'e  detennined  to  man-h  nut  of  Santa  Fe  and  mc*et  thein  in 
the  open  tielih  He  took  with  tvim  'MO  nieri»  compo!*eii  of  fajitain  Anjtiney's  hatt&Uon 
of  infantry,  pjorfionsof  gix  companie*^  of  the  8e(*ond  fi<?'gimenl»  and  a  eoinpaoyof 
ritiz**rLs  smd  mauntaineers  under  the  ef»inmand  of  Captain  St,  Vraini  leaving 
IJi'Uteiiant-i'olonel  Willork  in  eomnmnd  of  this  pont  with  a  forct*  eoinfioiHMl  of  liis 
own  battalion,  tliree  eonjt>anies  of  tlie  Strond  Rejiiment,  a  pt*rtion  of  Captain 
Fit^ther's  niTupany  of  lijjht  iirtillervi  and  one  company  of  regulars*.  On  the  evenuinf 
of  tlie  24l!i  i'olonel  Price  emoniilereil  the  enemy  at  Canada,  numU^rinj^  ahout  2^000 
men,  under  Ihe  e<tmmand  i>f<  iens,  Jenu?*  Tafovii,  Pablo  Chavez,  and  Pablo  Montoya. 
Tlie  enemy  vvei*e  po^ti^i  on  the  hills  eominandin^'  earh  side  of  the  road.  Alumt  2 
o*ehiLk  p.  ni.  a  brif^k  tire  from  the  artillery,  under  the  eommand  of  Lieiit^nanti^ 
Dyer  (of  the  Regular  Army}  ami  Uar^'ntiver,  was  of>ene<I  iJiHin  them,  hut  from 
their  lH*in^e*<n  much  Keatter**d  if  had  bnt  little  effect. 

The  artillery  wert^  within  su<  h  short  ilistann*  a,s  Ut  1^  exp>se<l  ti»  a  hot  tire,  wliJeh 
either  u  *undei|  or  [M'netrated  tlie  clothes  of  U*  out  of  ttie  20  men\^ht»  *H*rveiJ  the 
jyruns.  Colonel  Price,  seeing'  the  slight  effect  which  the  artillery  had  UfMiu  theni» 
onlered  Cajitain  Aii^riiey  witti  hii^  batlahon  to  char^je  the  liilb  which  was  ^aUantly 
4lone,  Immu^  supported  by  C;t[>lain  St.  Vmiii,  nf  the  citis^ens,  and  Lieuteiiiint  White, 
<if  the  Carni!  cutiqwinieH.  The  charge  routed  them,  and  a  scattering  ti^ht  endued, 
wtiich  lasted  until  flumlown.  Our  loss  wa«  2  killed  and  7  wonniled.  The  Mexicarit* 
acknowled^ft^l  a  Iojhm  of  'M  killed  and  4r>  tiiken  prisoners.  The  enemy  retreateil 
towaril  Taos,  their  strimglodd.  Colonel  Price,  tai  the  27th,  t«wik  nji  hiii  line  of  tnareh 
for  Tao*»,  and  lijtfain  eiH*ountered  them  at  Kl  Emboda  on  the  2yth,  They  were  tM^- 
( i^vcn^l  in  the  thick  brush  on  each  side  of  the  road  at  the  entninee  of  a  defile  bya 
jnirty  of  sjiies,  whi>  imoicdiately  fired  upon  them.  Captain  Hur>civin,  who  had  that 
morninj;  joined  CoIoih^I  Price  witii  his  comi^any  of  dniiro^nis,  hearing  tin*  tiriujyf,  (.<aTne 
n\>,  together  with  t'aptain  St.  Vrain's  and  Lieutenant  \V lute's eomjianie^.  Acbar>^ 
wiis  made  by  the  Three  companies,  F'esultin^  in  the  total  rout  of  the  Mexicmna  ar>d 
Indianti.  The  battle  lasted  about  half  an  hour,  bnt  the  pursuit  wat^  kept  up  for  tw 
houn^. 

The  march  waj»re*>nmed  on  the  next  day  and  met  with  no  opprisition  nntil  thr 
iny;  id  the  'Sd  of  February*  at  which  time  they  arrivt**!  at  the  l*iiehlu  de  Tatje^ 
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they  found  tin*  Mexiain?^  arnl  liMiiiinjH  i^tmnply  fortitied.  A  few  rmin<lH  wcro  fnvtl  hy 
the  artillery  that  rveiiirii:,  inil  it  vvu<-  <lefnie<l  advi^alile  not  t4Li  iiutkt'  ii  jriMieral  iittack 
thtni,  hnt  wrtit  until  niiirtiin^',  Thi^  iittnck  wtm  rnnnnencec!  in  the  iiiorninjr  hy  two 
hatteries  iiiiiirr  tlie  r(»ininun*l  **(  LienleniintH  iKtr  Htul  \\llj«uj»of  the  Kt^ilwr  Anujv 
ami  Lientetmnt  Harnentiver,  of  the  lijfht  artillery*  by  thrflW)n^^  i*tw\h  into  the  town. 
Alw>n(  12  u'l'ltu'k  ni,  a  i  har^n*  wan  onlrntl  ajul  Kanunily  extsMiti^d  l»y  i^apliun 
Bur>?winV  eornjmuy»  Hti|»jM>rh'<l  hy  t'apta.in  .Mi-Mil hin'n  i^mipuny.  anil  Capttiin  Anir- 
uey^j^  hattali*«ii  i*f  infatitry,  Hnp|K»rti'<l  hy  t'uptain  IliirU'eV  ri»iiij>any.  The  i  hiiPfh 
whirh  haii  lit*en  u^hI  as  a  part  ai  the  fortitii'atiun?-  wiu^  taken  hy  thii^  fhari^e.  Ttie 
light  wm^  hotly  eontestetl  nntil  ni^ht,  when  tW(»  white  tla^^  vvei-e  ht(i,'i^tetl,  hut  were 
ininieihately  s*hol  down.  In  the  morning  the  fort  wa*<  mirren<k're<L  In  thi»  hatlle 
fell  Captain  Hurgwin,  than  whom  a  braver  soldier  or  iMjtter  man  never  pour«3<i  out 
his  hlo*>tl  in  his  muntry's  eause. 

The  total  1oh8  uf  the  Mexicans  in  the  thrtv  en)yra|?ement*i  ia  estimated  at  282  kitUnl; 
the  nurniier  «»f  their  wonn<h»<l  in  unknown,  Oor  t^ital  losw  wa*<  11  killeil  and  47 
woundt^h  "^  of  wliorn  have  sinee  ilied. 

A'fV^v/.— i*rivateH  MeK'*erHnjith,  *irahani,  Fapin,  Fir»t  8er|art.  A.  L.  Caldwell,  Private 
R.  T.  Btnver,  First  SerKt.  *u  B.  Kijrh,  Private?*  HnM»kfi,  Ijeviey,  IhinHuker,  J,  Tniax, 
and  Ser^^anl  Hart. 

IWntndfii. — Colonel  Priee,  Ca}>t.  J.  II.  Burgwin  ji»inee  (tied  I,  First  Lieutenant  Van 
Valken^»eri?  (sinredietl),  Captain  McMillant  Fir«t  IJeiitenant  Irwin,  Finrt  Lient,  T.ti. 
Wes^t,  hient,  J,  ManKiield,  Sergt**.  A,  V.  Ardl.  CaMiH'rw,  J.  Vannje,  FuzT5iis<jn,  Cor- 
jKiraln  Jimew  and  Ijj^rletiian,  Pnvatei*  Anlman,  Murj^hy,  Mezer,  Jamew  Austin^  A. 
I^ewin.  J.  fL  Calaway,  John  Nagle,  J.  J,  Bightt^,  Henry  Fender,  .hdniHin,  H.  Hewitt, 
Howwr,  Ducoini;,  J.  Mixin.  Gihlxinj*^  J,  L.  Liinieman,  S.  BlrMl^fett,  Crain,  It.  I)eet«, 
G.  T.  Sirkenl»en/t  Htiicenhau^h,  Anderwon,  Beaeh,  Ilutlon,  iniiiniae.  Walker, 
Hchiieider,  Shay,  Near,  Breiiien,  Bielfeldl,  rhnl,  Kohn. 

<tn  the  25th  ultimo  Captain  Hendly  ( of  Colonel  Wilha'k'n  Wttali<in  j,  who  wa.s  in 
eonimand  *4  the  grazing  jiartieH  on  the  Bio  Mc)ro,  marehed  with  80  men  ttj  the  h>wn 
of  Mi»n>  toMupprt^HM  the  insnrn.'etiojj  there  ami  arre5*t  the  nmrderern  ui  Mf^mr».  Cul- 
ver, Walrio,  Xoye?*,  and  others,  wh')  wen*  niaa'«ier*'<l  at  that  phiee. 

He  found  a  lnwly  of  Mexiranw  inider  anus  prepareil  to  ilefenii  the  town,  and  while 
forming'  liin  men  into  line  for  uttai'k  a  ntiiall  piirty  of  the  in>nr>fentK  w'vn*  .«**<-'n  run- 
ning froui  the  hill^.  A  detailunenl  wafi  ordert^d  to  ent  them  uff,  whirh  wa**  attatke<l 
hy  the  luain  Iktdy  at  the  enemy.  V  vfeui'i-al  enira^fement  inmiedialely  enmiwl,  the 
MexirauH  retreatinjyr  to  the  town  and  tlrinK  fntm  the  windows^  ami  hniphoh^  in  their 
hou4*ej*.  Captain  Hendly  and  hi.n  men  eloH'ly  pursueil,  ni^liin>^  into  their  houses 
with  them,  »*lKM>tin^f  some^  and  runuint;  olher>i  through  with  ImyonetH, 

A  lan^»  Uxly  of  the  insurgent*!  had  taken  poH.*«e»sion  of  an  ohl  fort  and  ctjmmeneed 
a  tire  from  the  I^Hipliolew  tijwin  the  Amerii-ant*,  Caf*ta,in  Hendly,  with  a  f^rnall  jjarty, 
had  taken  i>o8He«8ion  of  an  apartment  in  the  fort  and.  while  prefmrinif  to  fire  it,  wa» 
Hhot  by  a  hall  from  an  ailjoining  room.  He  fell,  and  dieil  in  a  few  mitmte*<.  Hur 
men,  havinjf  no  artillery  ami  the  fort  la*in^  im(>re^nahle  without  il^  retire<l  t(»  I^i** 
Vega«.  The  enemy  had  2^i  killed  and  17  taken  pri*wjnen«.  Our  hjWH,  1  killed  and 
2  or  3  wiMuidt^l. 

On  the  1st  instant,  (*aptain  Morin,  who  ha<l  Iw^en  orileri'ti  from  Santa  Fe  hy  C4>lonel 
W'illoek  to  mieeeed  Caj>tain  Hendly  in  the  e*»mniand,  |jr<M'ee<UHl  with  a  ImxIv  of  men 
and  one  pie*_'e  of  i:«nnon  to  ^h>ro  and  raxwl  the  toiAiis  ( Cp|j«?r  an*l  In^ower  Murro)  to 
tJie  ground,  the  in-Hur)ient«  haviuK  fkHl  to  the  mountidns.  Several  Mexii:^i»  were 
eapturetl,  Hup]>o«*eil  to  \k*  coneemt*il  in  the  innrder  of  Me»n>i.  Culver,  Waldo,  atid 
other*,  and  after  luany  threiita  were  foreed  to  ^how  where  the  IwMjies*  wer<*  laintnl* 
Seven  of  them  were  found  and  earrifd  to  1jl*i  Vi^gaw  for  interment — Ciovenimewt 
Priiiting  (Jlliw,  Sante  Fe,  Ftdiruary  hi,  1847. 
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The  fr>lKivvin>r  rt'^wirti*  ami  prrH^laniatiorit?  wt're  maile  by  DanaicUno  Vipi,  rb 
becariit*  provisioruil  gov*?rnor  after  the  ileath  of  Governor  Bent  (aee  Ht.  Doc  5«t 
70»  Thirtieth  CoDgreew,  tiret  aes^ion,  pp,  20  etseq.): 

TRIUMPH    OF   PRtNClFLfiS  OVER  TUBPrrUl>R, 

Thr  pTfimmonnl  gotrmar  of  the  Terriim^  to  it*  inhnhiiant*. 

Feijjiw-I'itizenh:  The  gang  of  Pablti  Montoya  am!  Corte«^  in  Taos,  infatnatcH  in 
c*oii!^niiiern-e  ui  having  watTifiee^l  to  their  caprice  hiH  exec»nency  the  poverunr  mid 
other  iK^i(H*abU-  ritizeiiH,  anil  cunnnenceil  their  great  work  of  plunder  by  saf kitiir  th; 
ho«i»e?^  t»f  their  \  ictiiiiH,  anMirding  in  priiiripJey  pr»X'lainied  by  them,  for  the  ptuptiar 
of  rnsikiiig  pri>^]!lyte.s  veMertlay  eiuxjutiten^l  in  the  vicinity  of  La  C^fiailji  tlie  fMntr 
of  the  Government  n^sturative  <*f  onleraiid  jieace,  ami  in  that  place,  iinforttmatrJT 
for  them,  their  triumph  ende<l,  for  they  were  routeil  with  the  Uh^  of  many  killed 
ainl  44  priiHJtien',  upwjn  whnrn  the  juilgment  of  the  law  will  fall. 

Their  hot't>i  were  eomixHJeil  of  !*ix»tnnirelt*  and  deH|*radoe>*.  **o  that  it  may  braiM 
thai  tlie  war  was  iUiv  of  tlie  ratable  ajraLnut  hotiei?t  and  dLmT€H*t  men;  not  one  of  th*^ 
latter  ha^iai^  yet  In^i^n  fi>und  anmng  thi*<  rrew"  of  vagal  wtndjj,  anlt***^  fierhape,  8cmieon«^ 
aetuated  hy  the  fear  of  losing:  hi.^  life  while  in  their  power  or  of  l>ein|j  n>bbed  of  hi* 
prof»erty.  The  (fovernment  haw  the  information,  and  n»ngralulates*  itf^elf  that  within 
ten  dav'H  the  inquietude  eaui*e<l  you  by  the  cry  of  alarm  raim^i  \n  Tao@  will  i-e^a^,  and 
peare,  the  iireeurw>r  of  the  felieity  of  the  wjuntry,  will  return  to  take  her  ee»t  on  th<* 
altar  of  euneord  and  redprcK*aI  confidence. 

The  nngleaden*  of  the  eon^piraey,  if  they  i*honid  !>e  apprehende<i,  will  receive  th»' 
rewanl  title  to  their  i^ignal  t'rime*!,  anil  tlie  (iuvernment,  vvld<'h  for  the  present  hat* 
lM?eri  rnnipelltHJ  to  art  with  energy  in  order  tn  rnixli  the  lieaxl  of  the  revolutioFiafT 
hydra  whieii  liegan  to  hIiow  ilj«t4f  in  Ta<iH,  will  afterwards'  adopt  lenient  niea^urt^.  tn 
order  to  eonj^olidate  the  nnion  of  all  the  inliahitants  of  this  beautiful  country  under 
the  iegiH  ui  law  and  n'sson. 

1  ho|>e,  thf^efore,  that,  your  ndndH  Ix^ing  now  relieved  of  past  fears,  yon  will  think 
only  on  the  Heeurity  and  protection  of  the  law;  and,  uniting  with  your  GovemmenfT 
will  afford  it  the  aid  of  your  inteUigtuice,  in  onler  tliat  it  may  Heeure  lo  you  the 
prosperity  desireit  l*y  your  fellowKTitizenand  friend, 

I>ONJiCTAIiro  Vl<lll« 

Santa  Fk,  Jmiufirv  ^5,  JS47. 


Thi'  prarmofiut  fft/rem&r  of  the  Terriionj  to  Ujf  inhabitant: 

Fellow  CiTizENftt  Your  regularly  appointed  govenior  ha*l  <M*i'a«itin  to  go  on  pri- 
vate buwineHf*  m  far  aw  the  town  of  Taoe.  A  jiopular  insurrection,  beagled  by  Pablo 
M<*ntoyaand  Manuel  Cortez,  w!io  raised  the  ery  of  revolution,  re^^ulted  in  the  bar- 
barouH  awsasKi nation  td  hit^  excellency  the  governor,  of  the  greater  part  of  the  Gov- 
ernment ollicials,  and  .«ome  t^rivate  i-itiKens.  Pablo  Montoya,  whom  you  alremly 
knmv,  notoriiJUH  for  bin  iuHulMtrdination  and  re«tk'R«net<i*,  headed  a  similar  ini^tjrree- 
tion  in  Sej>temVier,  \Ki7.  Destitute  i>fany  sense  of  Hhame,  lie  Imiugbt  bis  folbiwer>- 
to  i\m  capital,  entere<l  into  an  arrangement,  det^erted,  ai^  a  reward  for  their  lidelity, 
the  unfortunate  Montoyas,  Rs<^iiibal,  and  ChojKju,  whose  fate  you  know,  and  retired 
bimsielf,  well  [laid  for  his  e-Kploib^,  to  his  den  at  Taoe.  The  whole  population  left 
the  weight  ol  their  ex eeration  fall  on  others,  and  this  brigand  they  left  living  on  his 
wit8 — for  he  ha>i  no  home  or  known  property  and  b  engageil  in  no  fK'Cupatian.  Of 
what  kind  of  |>e<>|>le  is*  hiw  g;ing  eompopefl?  Of  the  inswrgent  Indian  pop 
Taoti^  and  of  others  as  abandoned  and  des|>erate  a^*  their  reUdliouf*  chief, 

and  res|K^rtabie  men  are  anxiotisiy  awaiting  the  fonx*8  of  the  Government  

to  be  n'lievc^l   froiu  the  annrchy  in  which  disonler  ha^  plaeed  them,  and 
will  s«peedily  l>e  afforded  them.     In  the  yt^AT  WM  this  miBchievtiua  fcKjl 
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I  niotto  fur  hiH  fKrver^ity*  the  wonJ  ** Canton/*  antl  now  it  h  *'Tht«  n»«iiinii  of  Tatm!" 

■   Behold  the  works*  of  the  I'liampion  who  jcui^l***  tlie  rFVohition!     Ami  t-an  there  l>e  a 

mngle  man  of  t^eni^  who  woiiUl  valiintiirily  join  h'w  ninkH?     1  8hr>it1cj  think  not 

An*ither  of  hin  jiretendeti  objcH-tH  in  to  wage  war  a^ahist  the  foreign  jrovernment. 
WhVi  if  he  iH  MO  full  of  i»atrioiisnj.  dhl  he  not  exert  h}in!>ielf  mvl  kiJ»i  InMipw  tt»  pre- 
vent the  entry  of  A  niericjin  forces  in  the  month  of  AuK»«tt  tn(*tea<l  of  ^hittin^  hiti 
iusani*  im>v'<ion!!<  ami  showing  hii*  niartial  valor  t*y  the  t^rntal  Hairitkv  of  defenselei^H 
vietiniH,  an<1  thiw  at  the  very  time  when  an  arrangement  lietwiH"!!  the  two  ifovern- 
njenti*,  with  n'^ai'^l  to  iKiun^larien,  was  expeete<l?  Whether  thin  eonntry  ha«  to 
belong  U)  the  (iovenniient  of  the  Unittnl  States  or  ivturn  Uy  \U  native  Mexieo,  Ib  it 
not  a  griKss  al>surdily  to  foment  rancoruwiJi  feelings*  towartJ  pe<jple  with  whom  we  are 
either  lo  compose  one  family  or  to  eontmue  our  comrnereial  n*lationt*V  UiRjuej^lion- 
abjy  it  h. 

ToHJay  or  tti-morrow  a  respectable  Ixidy  of  tr«H»p4<  will  eommenet*  their  mareh  for 
the  pnrpot*e  of  (pielling  the  ilisonlerfes  of  I*ahlo  Montoya  in  Tans.  The  (ioverriinent 
in  i1eti'rmin€><l  to  purine  energetic  measnrei*  toward  all  the  refrartory  \mu\  they  are 
rediK't^l  to  onler,  as  well  its  to  take  care  of  an<l  protect  hoiient  and  dii^tTcet  men;  and 
1  pray  yon  that,  heiirkening  to  the  voire  of  rea^ion,  for  tlie  Hake  of  the  connnon 
happint^i^H  and  your  own  preeenration,  you  will  keep  youmelves  fjujetand  engago<l  in 
your  private  affairs. 

The  tenn  of  my  administration  i»  purely  tmnaitory*  Neither  my  qualifications  nor 
the  ad  interim  rhararter,  acmrdingto  theorgsmii  law  in  w  hicb  I  take  the  rein»of  gov- 
ernment, emxturage  me  to  continm*  in  wj  difficult  and  thoniy  a  j*oHt,  the  duties  of 
which  are  intende*l  for  individnab  of  greater  enterprise  and  talents* ;  but  I  protet^t  to 
yon,  in  the  utmost  fervor  of  my  hearty  that  I  will  ilevote  niynelf  exclusively  to 
^endeavoring  to  secure  you  all  the  pro«perity  ^j  mueb  det«ireti  by  your  fellow-citizen 
auii  friend, 

DOXACIANO   Viotu 

Sastta  Fe,  Jonuetryfff  lSi7, 


BrPREMB  OOVKRKHSNT  OF  THE  TKBHITORT. 

When  a  father  of  a  fandly  neglects  or,  more  properly  «i>eakiiig,  feigns  not  to  per- 
ceive tlie  jiiitilM^havior  of  hia  ebilJren,  and  {>ermitw  them  to  ei*cai>e  merited  punish- 
ment, their  projiensity  to  indulge  in  excesses  eoniinually  increiu^es  until  t!ie  haliit 
ij*Ho  coutirnied  that  not  even  the  severe  punishment  iuijHised  hy  laws  i»»uftjcient  to 
cheek  theiu  in  tlje  rnreer  which  they  have  nuirkedont  for  tbemNdves;  and  the  «ame 
is  the  ciiHe  with  a  wlioh^  fnx>ple  umler  similar  cirrnmHtanees.  Taos,  whose  beautiful 
valley  rewanls  with  abundant  fruit  the  lalK>rs  of  industry,  sheltertHl  in  her  bosom  a 
class  of  population  wholly  demoralizedi  the  history  of  whose  civil  existence  li  a 
rewml  of  a  8t»rie»  of  crhjie*^.  In  the  yc^r  1K37  the  ilame«  of  the  revolution  of  La 
Cana4la  having  iK^en  extingiiifthe«h  tliey  were  khulteil  anew*  in  tbt*<  valley.  The  timely 
measures  adopted  by  ticneral  Anuijo  to  quench  them  and  the  exetntion  of  t$oine 
n^l^elrt  who  \Vi*re  taken  l>etween  this  ami  I^  Cana*la  g;4ve  jK^are  to  the  ctMintry  for  a 
time,  and  order  was  in  apf»earance  reestablished ;  hnt  as  the  relw-ls  were  not  punialied 
v^irh  due  severity  at  the  very  placis  vvln-re  they  had  ronl'edfrate*|,  ii*ir  subjected  t** 
the  neceswary  restri<'tioiit«,  they  remaineil  iinawe«l.  Very  so*»ti*  therefore,  after  their 
rout  at  tlie  little  ^;ap  thes**  people  of  Taos  l>egaii  to  manifest  the  evil  intentions  which 
they  harbored  in  their  liosoms,  in  conmnpienee  of  the  impunity  of  their  first  crimes 
and  of  thtiet-  which  they  have  suiM'esflively  conunitteil,  until  that  which  they  recently 
|ierpetrate<i  with  so  much  savage  inhumanity,  whicfi  ba«  covered  us  with  mourning 
and  ](liinge<l  us  in  grief  and  sad  recolle*'tions. 

In  tlie  yeiir  lH4:t  they  rose  and  saeked  thetitiie  grjinaHes  slliiali'd  at  varioua  points 
in  the  valley  of  TaoSp  aiid  tbe  toivvrnment,  shrinking  from  tbt-  duty  of  punishing 
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thin  exr«B»  and  oaFti^tine  at  lea<t  tlie  principal  mlprits,  approved,  or,  for  Rome 
rea«M»n.  sa»  i-oiiipletely  owrltMikiil  it.  t!iat  im  iMfu^e  was:  taken  of  the  affair.  Kncimr- 
aged  by  the  impunity  nhioh  attendt^l  this  «'nnie.  in  the  he^nnnin^  of  July  in  the 
same  year  they  rea:<HeniMt^l  with  rriniinal  views^  of  a  more  enlaifsed  nature,  for 
they  proposed  to  themselves^  and  attempte«i,  in  the  tir^t  plaee.  to  kill  the  few  Ameri- 
cans and  French  who  hati  marnevi  and  settle*!  among  them:  ami  although  they  did 
not  consummate  thist,  owing  a**  well  ti>  want  «»f  unanimity  anmug  themselves  as  to 
their  failing  to  effwt  a  !?uri»ri«»,  they  satt^i  their  rapacity  by  plun<iering  the  stores  and 
houses  of  the  wealthier  foreigners.  The  lo^nl  authorities,  with  the  view  of  quieting 
the  complaints  of  the  injured  indivitluals.  commem-etl  some  proceedings  which, 
from  the  nuHle  in  which  they  were  carrie<l  on.  necessarily  le<l  to  no  result.  On  this 
application  wa^  made  to  the  ii<»vemnient,  fnit  with  the  same  result;  and  finally, after 
much  expense  and  trouble.  thn»ugh  the  indifferemv  and  connivance  of  the  said 
authorities  and  of  the  iTovemment.  the  iujureil  parties  wer^  ruined,  and  the  mis- 
creants who  jierpetrateil  the  crime  were  left  to  enjoy  in  absolute  impunity  the  fruit 
of  their  plunder. 

The  a|Athetic  and  criminal  ix^mluct  of  the  previous  administrations  with  respect 
to  popular  commotion?  gave  so  much  enct»uragement  to  the  per^ietrators  of  these 
crimes  that  thi«<e  who  originate*!  the  plan  of  the  revolution  which  has  just  been 
quelle<l  found  no  difficulty  wliatever  among  the  people  of  Taos,  already  adepts  in 
such  procee<lings. 

Accrjrtling  to  statements  made  by  Indians  of  the  town  of  Taos,  who  have  appealed 
to  the  clemency  of  the  omimanderof  the  fonvs  empk»yed  in  the  restoration  of  order, 
the  same  Diep»  Arclinleta  who.  in  the  middle  of  IVcember,  la.**t  year,  planned  a 
revolution  in  this  city,  which,  l»eing  «lbHt»vervd  in  time  by  the  iiovemment,  was 
quelle*!  before  it  bur^^t  forth,  is  the  indivi«liial  who,  liefore  fiying  fn>m  the  ct>untr}-, 
aide*!  by  the  s<Hi-allc<l  Generals  Pablo  Montoya,  Manuel  Cortex,  Jesus  Tafoya,  and 
Pablo  Chavez,  instigatetl  them  to  the  insurre*-tion  and  priH'ee*lings  which  they  Car- 
rie*! into  cxt^Mition.  and  persua<le<l  them  that  they  might  enter  Santa  Fe  without 
resistance,  and  rniirht  sulisev^ucntly  with  little  trouble  destroy  or  drive  out  of  the 
c*ounlry  all  the  f«)nt>  of  iht-  liovcninient. 

The  individuals  iiif  ntione*!  are,  s*»  far  a.*  now  known,  the  chiefs  of  this  liand  of 
munlerers  and  thievt's.  Hiego  Archuleta  tlc*l  in  a  ct»wanlly  manner  fnmi  the  terri- 
tory liefori-  the  <-omiiicmvment  of  the  revt>hition  Mliicli  he  himself  planne*!  and 
counseicil;  Chavez  an<l  Tafoya  fell  in  the  ai'tinn.  Montoya  wa-«  exivute*!  at  Ta4is,  and 
the  assassin  Cortcz  is  wandtring  a  fugitive  in  the  mountains.  There  are  Itesidesat 
the  dis}>osal  of  the  tribunals  various  individuals  arrangii!  as  ac\nimpli**es,  upon 
whom,  if  ^lilty,  the  judgment  of  the  law  will  fall. 

The  <iovemnient  tntoj^s  iriumphetl  over  the  ridx*ls  suci'CHpively  at  I ^  Canada, 
EndiulM),  and  Tsum.  where  the  victory  was  de<-isive.  There  were  killed  in  the  fieU! 
and  town  of  Ta<»>  alxjiit  2<H>  relH'ls;  the  rtMuainiler  lx*gge*i  their  lives  and  a  ()anl*>n, 
which  Ma>^  ^ninte<l  them,  and  they  were  left  at  lil)erty  to  pursue  their  *H\nijiatit»ns 
in  the  st-H-nrity  and  iniu-e  which  they  thenis**lves  had  disturl>ed. 

In  giving:  you  information  of  nn-ent  (Hvurrences  1  have  profited  by  the  4»c*'asion  to 
state  in  detail  the  niisfortun*-s  which  have  heri'ttjfore  afflicted  this  territ»>ry,  and 
the  eau>**>  to  whirh  they  an*  to  U*  attributeil.  in  onler  that  public  ot!i<vrs  engagiil 
in  the  •phen*  <»f  their  duties  may  re<louble  their  efforts  to  preserve  onler.  and  that 
g<»<i«l  citizens  may  «ontribute  l»y  their  intluemv,  their  talents,  am!  their  iiatriotism 
to  the  s;une  olijctt.  and  that  they  may  exhort  the  jHtiple  to  imlustry — the  only 
H«»unv  of  rirlii's. 

By  thcM-  mean>.  under  the  pn>t(»ction  of  a  stnmg  g<»vemment  and  of  the  just  laws 
whirh  u'i»vern  u?-,  you  will  In-  happy,  and  that  is  what  is  most  t!t»sire*!  by  y<mr  l>est 
friend. 

DoN.\ci.iNo  VuiiL. 

Sa.ma   Fe,  Ftbruary  U,  1S47. 
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Ramte  Fe.  >f/irr/i,  tS47. 

Sir:  Riniv  my  li'ttiT  nf  thf  IHtli  February  m  niuiil>erof  fiersiins  enpigi^d  in  \\h*  late 
n»lMllir»n  have  Inpen  hmiij^lit  to  trial  Ih-Ior' tlit*  Unite<1  States  ♦liHtrirt  roiirt  f*ir  this 
Turrttury.  Antonio  Muria  Trujillo  was  found  gtiilty  of  treat«jn,  aiirl  r*?€eived  the 
sentence  of  tht^  coart, 

A  petition  wa**  iiiiituHliatrly  laid  In^fore  me*  i^i^ned  by  llie  jirej*idjni;  j«Hlice,  omi  of 
atewvi-iafe  jniHti<%'**j  rnitod  Ktate^i  diMtrift  attf»rney,  X\\i*  nmnmA  for  the  drfiuiw^i')  rnowt 
ijf  the  ineiidHTi*  of  (he  jury  l»efi>re  whom  tlie  ueeiim'd  vvut*  tried,  mid  many  ♦«!  the 
moHt  rej^jH^i "table  i-HJ/enM,  i»niyinji  tlmt  tiie  exeenti<Pii  nf  the  ^entenee  *«(  the  e<inrt  tn? 
miHpendeii  nntil  a  i»etitioi»  rould  Ik*  laid  l»efon'  the  Presiilent  of  the  Tinled  States  for 
the  iiardon  nf  the  j>riHHier,  on  ihe  gnniml  of  tiin  ii;re  iinti  inlirmity. 

Tbotii;h  f*•^ditl^  a^Jj^nr*"*!  that  the  »eint*€Mi  had  had  a  fair  trial,  and  had  lMH*n  justly 
»enh'nei'd  and  Ir^rally  ennvieted*  I  ?lill  fe<*l  ju^itied  in  jirantini;  the  prayer  of  the 
|>c*lili6n,  Hi^rmnl  a»s  it  wa^  by  the  court  and  the  jury  lM*fore  whom  he  vva»  trieil  aiid 
convi<*t<^L 

I  atJi  informed  (hat  a  i>et(tion  will  lie  imme^lmtely  forwanl***!  U^  the  iVej-ident 
pniyini;  for  tlte  pardon  of  Trujillo  on  the  vrronntl  alxtve  Hluf**<|.  I  frnHt  the  Trexident 
will  jyive  (he  matter  eiireftd  ef>nHidera(iim.  The  priwjner  i^  about  75  yearx  of  age 
neeesHarily  iiitirm,  and  eviilently  near  the  en*l  of  fiit?  daVK;  ami,  althtmijrh  a?^  the  liead 
of  an  influential  family,  nmch  wa?*  chine  in  hin  nante  t/»  excite  and  forwanl  the  late 
rel»elli*in,  ?)tilb  '»»i  aceonnt  of  hin  yearn  and  the  near  termination  of  hi^  ntreer,  1  ran 
not  hut  coiij<ider  him  a  [♦ro[>er  Hulijei't  for  (tM-  mercy  of  the  tiovernrneijt. 

The  United  Stat***^  rlis^triri  court  ii*  **till  in  iiH*He«ion  at  UiiH  capital,  having  nnrJer  trial 
three  intlictments  ffir  tn»ai«in  a^iainst  thret^  jiroii)inenl  |*ersons  in  the  late  reliellion. 
Twenty-four  priwinen*  have  (x-en  discharKed  for  want  of  tej<titn<iny  to  indict  them  for 
livatHm,  and  also  o»i  the  jyrotiml  tha(  they  have  Ini^n  under  llnMnthjcnct*  and  deceived 
by  the  re(vri^?ientiiiionsiof  mm  who  Itad  alu  ay  ?*  exert  ised  tyrannical  cuntnd  over  them. 

I  an(  infiirmed  that  there  are  tipwurd  of  40  pri,«onerH  continetl  in  the  northern  die- 
hic(  awaiting  their  trial  at  the  cotnin^'  term  of  llie  United  Statej^  diKtrict  i*riurt  fur  that 
di?«tnct, 

1  can  not  do  le«H  itian  commend  ttie  ilili^nce  ami  at  the  hiame  time  the  faime« 
ami  justice  witii  which  the  trilninalH  of  the  Territj>rv  digchargi©  their  dutiei?. 

VV'ith  the  highesst  i^'ntimenti*  of  e*<tee*n,  truly,  your  ol>e<hent  f*ervar»t. 

DONACIANO  ViaiL. 

Hon.  .UlMKS    rU'CHANANp 

StTfflory  of  Statr^  VtiUeH  SUUrtt* 


Santa   Fk,  March  f6,  W47, 
Sir:  A  few  flays  eiiice  the  co|i>nehM>iiinmndin>f  receividM]  a  depntiit ion  of  principal 
men  from  the  Navajo  Indianp,  frr)m  whom  he  exacted  a  promiM*  that  all  (he  priHoii- 
ers  atul  stixVk  taken  in  their  late  marauding  ex|r»(^litioni>  airain^t  the  Hettlementsof 
the  wmtheni  district  should  be  re»tore<l  l>y  the  enil  of  (he  pre?«ent  month. 

I  have  no  confitlence  of  the  fulhllmenl  of  the  pnuiiiw.^;  indeeti,  the&e  Indians  eon* 
timie  li»  coniiiiit  daily  «iiUraKe«<  in  the  diwrej^anl  of  their  promise.  I  hoj^ie  nieiymree 
will  Im-  inun*'^liat4'ly  taken  by  tin*  officer  in  command  here  to  conjpel  not  ordy  a  re»- 
titution  of  [»r*i]K'rty  and  jpris^^merH,  l>ut  to  si^'urt^  for  the  future  re«|«*rt  for  oiir  arniH 
and  <  h»venjment  and  a  la^tiiiir  ?«ubniisKictn  on  the  part  of  these  turbulent  iuivugev. 
The  intere>«t  and  prn8t>erity  of  (lie  Territory  urjreritly  demands  it. 

In  the  late  attack.*  of  the^  lni!ianj<  many  citixenn  have  tw.'en  dejirived  of  their  all, 
HJnUunlet»s  HiimethiuK  l>e  i^p^'^lily  done  to  prevent  further  deprt^latious  the  native 
citistenw  will  have  just  i'UUHe  t4r  complain  that  the  pronuw^  made  to  them  \ty  Brijyt»<lier- 
(lencral  Kearny,  to  the  efftni  that  tiny  MhouM  be  protect^^l  a^iinnt  the^»  Indlanj?, 
their  ancient  enemiew*  ha«  K>een  f*hamefully  viulate<l  and  dii»regarded. 
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It  18  with  feelings  of  the  highest  gratification  thai  I  am  able  to.  annocmoe  tint  OoL 
A.  W.  Doniphan  entered  the  city  of  Chihnahna  on  the  lai  iii8teiit»  hsviiignetthB 
enemy  on  the  day  previous  at  Sacramento,  aome  18  milaa  from  the  city,  upfvaid  of 
4,000  strong,  and  in  an  action  of  three  hoari,  with  his  oommand  of  1,400 1 
ing  the  wagoners  of  the  mercliants'  caravans,  gained  a  victory  almc 
in  history,  putting  the  enemy  to  fUght,  leaving  109  dead  on  the  fleld,  while  the  com- 
mand lost  only  2  killed  and  7  wounded. 

I  Iran  not  close  without  again  niging  upon  the  Govemment  the  mbeotute  i 
of  rei)lacing  the  present  volunteer  force  in  this  Territory  by  a  foioe  of  ] 
on  the  ground  of  greater  economy,  expediency,  and  effldency.     In  my  cpfailoiiy  butt 
the  interests  of  the  United  States  and  of  this  Territory  dearly  dnmand  iL 

With  sentiments  of  the  highest  esteem,  truly,  your  obedient  eervaat, 

DawaniMD  Vwo* 

Hon.  Jamisb  Buchanan, 

Secretory  of  SUUe  of  Ute  UnUed  SUUes. 


[RtiportM  tm  the  iiunirrection  agalnet  the  miUUry  itovomment  instltiited  bj  the  Utaltod  8 
California.    (See  Senate  Doc.  No.  18,  flnt  wwrion  Thlrty-IInt  OnngffBi,  pp.  ill  BOl)] 


No.  ;i6.]  Hbadquabters  Tsmth  Miutabt  T>mPA 

McnUreif,  OaL,  Angmt  IS,  ISSf- 

Sir:  I  have  the  honor  to  inclose  yon  herewith  copies  of  repotte  made  by  Lieotenanl 
Colonel  Burton  and  the  officers  under  his  commaiid,  the  originala  of  which  wen 
received  })y  me  on  the  15th  of  June  last  These  give  a  history  of  the  aoppraarion  ci 
the  insurrection  in  the  peninsula,  which  in  its  entire  managonent  reflecta  hi^ 
credit  upon  all  concerned.  I  can  only  draw  your  attention  to  the  report  of  Lieutenani 
Hey  wood' 8  defense  of  San  Jose;  of  Captain  Steele's  rescue  of  the  American  prieonen 
of  war  at  San  Antonio,  and  of  Lieutenant-Colonel  Burton's  attack  upon  the  enemj 
at  Toiloe  Santon. 

R.  B.  Mason, 

Colonel  First  Dragoon»^  Comnumdmff. 
Gen.  R.  Jones, 

Adjutant'Oemralf  Washington^  1),  C. 


Bakkacks,  Lowbr  California, 

San  JoMj  Ftbruary  to^  1848. 
Sir:  I  continue  my  report  from  the  22d  ultimo,  from  which  time  my  force  con- 
Hi8t(Hl  of  27  marines  and  15  si^anien,  of  whom  5  were  on  the  sick  report,  besidea  some 
20  volunteers,  Californians,  who  at  least  served  to  swell  the  numbers.  From  that 
<late  the  enemy  were  continually  in  sight  of  us,  intercepting  all  communication  with 
the  interior  au<l  driviiijj  off  all  the  («ttle  from  the  neighborhood.  A  party  of  our 
own  men  who  went  out  to  endeavor  to  o))tain  cattle  were  driven  in  and  narrowly 
escaiKMl  \\^\\\^  cut  off.  We  su(!weded  in  obtaining  a  few  cows,  however,  which  were 
very  necessary  to  us  in  the  nnluctHl  state  of  our  provisions,  as,  in  addition  to  our 
^rrison,  we  were  obli>;e<l  in  humanity  to  sustain  some  50  women  and  children  of  the 
p<H)r,  who  sought  our  protcH'tion  in  the  greatest  distress.  I  found  it  necessary,  as 
soon  as  our  fresh  Inn^f  was  consuminl,  to  put  all  han<ls  on  half  allowance  of  salt  pro- 
visions. We  had  no  bread.  On  the  4th  of  Febmary  the  enemy  closed  aronnd  as 
once  mort.^  and  (Mjinmenci*d  tiring  upon  all  who  showed  themselves  at  our  portholes 
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f>r  lilMne  the  (mrai>et*'.  On  the  iiMimin^  uf  tin-  HtVi  the  mietny  Hpfx^rerJ  U*  hv  a  little 
wattt-n**!,  H  roiieiilemit!**  fnnv  IxMiig  t*et*n  ridiii^j  aVKHit  ^orjiiMlistjinL'e  fn*iii  tin*  hmii, 
ami  at  Ihe  same  timt*  a  ?«lran^  l^irty  oi  them,  iMf»<t*tl  at  the  lower  end  of  the  t*lreet^ 
were*  ktH*I>injf  up  an  aimoying  lire  ujkjii  yw.  I  jtidge<l  thin  a  favorable  opj:H>r1  unity  to 
make  u  wirtie  n[nyn  them,  anc!.  takinf;  25  ij>en  with  me,  elooed  with  them  and  dis- 
lrM%e<l  them,  tl riving  them  into  ihe  hills?  withont  the  Ioj^h  of  a  man  on  onr  part,  and 
returoiHl  Ut  the  eiiarteh 

On  tht^  morniiijr  of  tlie  7th  it  wan  n'jiortiMl  to  me  that  Ihe  i»nemy  lm*l  t>roken  into 
the  hoiij4i'8  on  ttie  main  f*trec4,  arul  there  wan  som«'  pro{x*rty  rxjMisrd  whiih  luij^ht 
be  mTiireiL  I  took  a  |>iirty  of  men  ami  went  down  and  hn*n^'ht  np  a  nmnluT  of 
artk'lei*  iM^lonjjrinp  to  tiie  ralifornian^  wlio  wer*'  in  the  i'nar(el;  sojue  dis^tant  tiriniaf 
t^Pik  piftiv,  hnt  no  injury  wae  suiitained.  On  the  ttame  day,  hearinj^  there  were  mine 
stores  of  riee  antl  tohaetY*  in  a  house  Home  lHyO  yapls  <lown  the  main  Ktre<*t,  I  deter- 
mine*! Uixin  an  effort  to  ohtain  them,  and  sallied  on t  with  "iOmen;  the^*  wert^  imme- 
diately (irt*i!  (ipni  from  N*veraldiffen?ntc|tmrterH,  ami  s«>ine  tii^htinj;  encned,  n^^^nUing 
in  thp  d<*iin!i  iif  om-  of  my  volimtt»€*r?* — ^.nhot  thmnifh  the  h<*jirt.  We  rhar^'^l  down 
rhe  enrl  of  thr  j^triH't,  and  drtive  the  enemy  to  ttie  rover  i*f  a  corn  held  at  the  oiit^'iide 
of  the  town,  whiTe  fliey  were  eonsiderahly  ret^nfori'eil,  and  reeommenr(*<l  a  ht»t  fire; 
Imt  we  were  enahled  to  «ive  a  juirt  of  theartirie*:  whii'h  we  were  in  J^eareh  of,  thoiiph 
we  fiiimd  that  the  enemy  had  antiripated  nn  in  thin  nhjet-t,  having  foree^l  the  huild* 
inif  from  the  rear.  On  tlu*  aftermmn  of  thefnlhiwitij?  (lay  Kitrhie'f*  Ht'hooner,  havinj; 
provi>*ioni^  fi»riis  from  La  Paz»  eame  in  niifhtanil  anrhoreiJ,  hnt  a  r^mot^  whirh  was 
entieeti  lowanl  the  elrore  hy  a  while  Hajj  tiii*playe<l  hy  the  enemy  was  tire*!  upon» 
and  the  wljr^mcT  inmiediately  got  under  way.  On  the  tilth  the  enemy  had  entire 
pOiiie**?^ion  of  llu;  t*iwn;  fhey  hiid  [H*rforate<l  with  fKirt hole**  all  the  adjaeent  hoM«ee 
and  walltt,  oeenpyin^'  thtM'hnrc^h.  and,  hoist iiitf  their  flai^ on  <ialinrlo't«  hoiL*(%  90  yanls 
di>^tant,  field  a  hi^duimii^omtnamlinir  |»oHitiini,  whiehex|.Ki*4ed  otir  \mk  yard  and  the 
kitchen  lo  a  raking  Hn?,  whirh  from  thif<  time  forth  waw  almiwt  ineetvant  from  all 
qnarters  u|ion  m*,  the  lea.^t  cxpoRint  of  jM^rstjn  rreatinpra  target  for  54)  ^imnltantxiiie 
ehotd,  Tht*  enemy  ai>jH-'^n_il  tt>  have  Nime  excellent  rifles,  amoniij  other  arms;  and 
eome  of  itiem  proved  thetn»elveH  tolerably  ^harp  shooters,  »ending  their  halls  eon- 
tinually  thn:uipti  our  f>orttiiile8. 

On  the  11th  the  tire  was  warm»  hnt  on  onr  |jart  it  was  rartdy  that  we  ronld  |^ 
Bight  of  tliem.  In  the  afternc»on  of  this  day  we  had  to  lament  the  death  of  Paflsed 
Midf^hiinnan  Mi*Lanahan,  attiii  IkhI  to  ttie  l^niteil  States  ship  Ctjanr,  A  l»all  i^triking 
tdrii  in  the  right  nide  of  the  ne^k,  a  iittle  l>el«>w  the  thyroid  cartilajje,  lo<lge<l  in  the  left 
ahonlder  He  ditMl  in  alwait  tw*i  Ifconn*.  He  ^awa  ynung  offiwr  of  gi't'ftt  promise, 
energetir,  of  ninrh  foretlionght  for  Ids  n\rn%  ami  brave  to  temerity.  All  lanientini  hi« 
untimely  fate  an«l  all  iM^ar  willing  tt^timony  to  hin  worth.  On  the  morning  of  the  12th, 
at  daylight,  we  dis«'overe<l  that  tht^  enemy  had  thrown  npa  t>rea^twork  n|ion  the  nand, 
about  150  yards  to  the  northeaat  of  the  eiiartel  and  entirely  commanding  on r  water- 
ing plaee.  We  *lred  Ht^veral  round  aUtyi  at  it  with  little  effeet.  We  mietij^kHl  in  gt»t- 
ting  in  n^ime  water  at  night,  Init  at  great  hazani,  the  enemy  l>eing  in  strong  fon*e  and 
kept  a  eloHi'  watch  njKjn  iiR  Their  force  was  over  3t)0,  HiH*aking  within  bonmb,  I 
immediately  commeure^l  digjjingii  well  in  the  rear  of  Mott'n  house,  which  is  ttie  low* 
e>Ht  ground.  I  found  that  we  had  to  go  through  nnk  and  judged  wenlH"uld  have  to 
dig  almut  2tl  feet.  I  thongiit  it  impudent  to  hlant,  as  ttie  eneniy»  siisi>fx"tiiig  our  inten- 
tion,  would  throw  every  olistaele  in  onr  way.  The  men  worki^l  cheerfully  on  this 
and  ttie  snci^eding  day  against  all  tlitlieulties.  l>ur  situation  was  iKM'oming  now  an 
imminently  critieal  one,  having,  with  the  greatest  economy ,  but  fou  dftyf»*  water. 
On  the  J4th  we  eontinned  digging  for  water.  We  found  that  the  enemy  ha*  ttirown 
nj>  a  »*c*iHind  hn*aslwork,  mori:'  to  the  wi-stwartit  giving  tlieni  a  cros  tin'  n[M*n  our 
watering  |daei\  There  WiV"  a  contimm!  lire  kejit  nputM»n  tlie  cuarttd  during  Ihedav. 
At  d  oV'lock  '.ii)  miuuteti  p.  iiit  a  aail  waz?  ri*|>i»r1eil  in  sight,  which  proved  to  be  thi 
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fiiicht  to  iw  til  w«^  frietidfi  sii  tieftr,  Uat  I  wo^  ■pprehcttsiTt?  tjijii  titey  roaM  rrmicra 
bnt  tittle  awi^t^nce,  the  enemy  lieinj;  »i  i^a^ly  snperidr  in  nntcibefs.  The  rtim} 
con  t  in  uetl  tlieir  firing  upon  iu«  *  luring  the  night 

C>n  the  15th,  at  cUy light,  we  lie<^ame  *ware  that  the  f^^ffmr  wau!  tacifling  mea    Tht-y 
«i¥Ui  ronimen*^**!  their  advance,  which,  for  a  few  nioftumUi,  wii«  op{M)««4(]  imlybrt 
«i*atterifig  tin_^;  then  the  enenty  opened  npiin   them  m  isartiet^.      Tliev  h*/l  anwH*- 
iratf^l  nearly  their  entire  fon-e  near  San  Vintvnte,     We  ««w  tfw*  tta^ih  of  nina^rtn 
throti^ih  all  the  hills  atw>ve  tin*  village.     Tlhre  was  the  odijj?  r»f  thn<c*  to  our  acatrK 
onr  friends.     Stea*!ily  they  «mme  on,  giving  liark  the  enemy' h  fire  as*  th**v  a<1 
There  wa**  ntill  a  jiarty  of  the  enemy  rn'eupying  the  town*  firing  upon  tw,     I  : 
men  and  8allie«l  tint  iipin  them^  anr!  nwirche*!  otit  to  join  the  O/orneN  men«  wlio,  with 
('ujitaiii  I>y  Pont  at  tlieir  head,  hail  now  drawn  ijuite  nt-ar  to  us.     Then*  vtrvn  staU 
*letH<*he<l  parties  of  the  e4iemy  «itill  hovering  alwmt  them,  an*l  firing  at  thmi,  ImitV 
main  iKnly  of  the  enemy  had  Vieen  hrriken,  and  retiretl  to  I^^ig  Anitiuu:,    li  ^    ^' 
mil»t>.     The  iiiarehMf  the  (Ujanrff  njen  to  onr  relief,  through  an  enemy  »t  vi^ti 
HUjHTior  in  ntiiiilH^r?*,  well  nionnteil,  and  iNjsjaessing  every  ad  van ta^  in  knowJ 
^hi-  ground,  wiiK  rertainly  an  intrepid  exploit,  a»  creilitably  performed  as  it  ma- 
fully  anil   I»f)ldly  |'*i*uiM*d,  and  reflet^ti*  the  greateM  honor  on   all   iMmi-eni* 
n*xulli<l  iiinHt  foHuutitely  forns*  in  onrhara^necj  situation.     They*  liad  but  4  wn-i 
TliiH  ean  not  U"  t<'nne<l  anvlhin^  Init  the  tu*>t<t  retnarkably  gr>rKl   hick,  con^derio^ 
the  4»evere  tire  tijut  this  heniir  little  iiand  were  exfHw»e<l  U*.     The  lot©  of  Iht*  t^eiDj 
we  have  not  i«iwitively  aseertai ne<l;  we  hear  of  13  kilknl,  with  ciertatnlv,  and  Benrn! 
re|w>rt  mvH  3iV;  wotnjded  not  knrmn.     Of  the  total  low?  of  the  enemy  in  tfteir  artJi!fc 
ij|Min  the  rnartrl  [  i-aJi  not  s|H'ak  with  eertaintv-     We  have  found  several  ^niV€*,iiMl 
know  of  a  uuiuIkt  of  vvoundtnl,  one  of  whom  we  have  in  the  eimrtol  ii  j»ri>'oner.    I 
j^uppoHe  rheir  total  UkHs  to  lie  not  far  from  15  killt^l,  iin<l  many  woundt*<l^  1  atn  J^uit 
it  touM  not   lu*  lt^«  than  thiM.     Our  own  total  lot©  was  3  killed  and   4  »ligbtlf 
vvotinded. 

I  regret  to  report  the  *leath  of  Pas,s€*<J  Midshipman  George  A.  SteveJiP,  ti»  whom, 
for  his  i'oolneH.s  and  indefafi^ifile  zeal  at  a  time  when  j^o  muefi  devolves!  nrK»n  him, 
I  am  uioHl  haiipy  to  aritinl  the  hi^he«t  credit;  and  at  the  same  thne  I  rniist  horiur- 
ondtly  uH'Ution  the  comhiet  of  a  volunteer,  Eugene  Oillispie,  e«|.»  whn»  althoDjeb 
Hufferinjr  fnuu  illnt*s8,  Jiever  de>Jerted  hi*'  |M>8t,  and  waa  with  me  in  tlie  wnrtje  of  thr 
7th.  The  UfHu-onuni^siimed  ofliier«  and  men  went  throngti  i>rivation,  uneeuaof 
watehfulnesH,  and  danger  witliont  a  murmur.  I  ean  not  expresi^  ttni  highly  niv  at* 
infjuii^in  in  their  e*>Tidnft.  C-aptain  l)u  l*ont.  immediately  u|Mm  fiin  amval  hert^^ 
Iw'couung  aware  of  onr  j^iinaUon  at^  regardn  [>rovisionH,  t^Kik  meafiiire>«  for  oiirHiipplv. 
Tlii'  I  lay  alter  the  hiittle  of  San  Vineente  tie  ili.«|>iiteht^l  a  tnun,  whieti  l>ronght  n»  hv 
hand  (the  enemy  having  driven  off  all  tlie  nndes  and  hon^en)  a  quantity  of  store*? 
ami  artielea  of  whieh  we  stood  most  in  neecl,  among  the  ret*!  hreaft,  anil  hiis  simv 
heen  uueea^iiriji  in  hiw  exertiong  for  our  relief,  f  ran  not  tiwi  earnestly  exprei**  the 
ohh^atiojiH  whi(*h  we  are  utuler  fur  the  prompt  and  etlieientaasiBtan^'e  which  Cantaift 
I)u  Pont,  his  otHiern,  and  erew  have  rend*Te<!  us. 

I  tmi,  air,  reHiK?t:tiully,  your  ohedient  servant. 


i 


Charlkj^  HK^-ivrK»n,                1 

Lirutmant^  Vntted.  *^fUti  Navtf^  thmmaufiinf/,  SanJo^e,^^A 

lAvni.  Col.  Hhnrv  S.  Bihtox,                                                                                          ^^M 

fnifid  Siaieat  Armff,  OmitHmidim/  Trut/ita  in  Latter  Vuii/o'mia.                               ^^H 

True  copy:                                                                                                                        ^^M 

W.  T.  81IRRMAN.          ^H 
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La  fMz,  i'*iL,  yfnrrh  10,  1S4S. 

Hm:  1  liavi*  thi*  honor  to  continue  my  re|»orl  iif  Jiuniary  IB,  184W. 

FiHKn  the  arrival  nf  the  U.  S.  ^loop  f»f  war  Ctfa$n'  fit  tliit*  i»lat^>  on  Itie  8th  of  Decem- 
ber, 1847,  imtil  the  time  of  lier  tlejisirtnre,  ami  the  arrival  i>f  IheU,  K,  fftijreship 
tSftitihtitufT/on^  Fehruarv  11,  184H,  notbinir  *t(  parth-iilar  imiHirtJint't^  neriin-r»<i  m  thb 
jM*rti*>H  of  Ijowit  Calihwiiia,  the  t^nemy  liaviri>r  reiniHi'tl  thi'  main  ImhIv  of  their  fon.'e 
to  inv<*>it  San  Jt>w\  leiiviiij^  a  few  ontjiostfl  on  the  roa^ln  le^idin^  to  IhiH  plu***  for  tlie 
pnrjMfS*'  nf  rnftinii  off  all  onr  *'ommmiieationw  with  t\w  intrrinr  of  the  country. 

On  the  Hth  of  Fehnuiry  I  rtveivtHl  a  eommuniention  from  thi'  ei»nmjander  of  (fie 
Mexieun  ff>ret»}«,  whh'h  is  herewith  inelo*itHJ  wilti  my  reply,  Tuarkeii  *'A/' 

Thi'  arrival  of  the  iSjunr  at  San  Jo»e  was  very  opjKirtune,  a.**  the  gallant  little  >rar- 
rJBon  of  that  phu^*  was  eli>**ely  invested  and  in  a  dblrt'wm^l  (smditioD* 

The  rejxirt  *>f  Lietitenanl.  Hey  wocHi,  lTnitt*<l  States  Navy,  eonimaiitlin;;  at  San  Jt>Me» 
is  herewith  tninMrnitted,  marke«l  *' B.**  1  mn  notornit  thij^  opf*ort unity  of  expn^as- 
ing  my  <m'fi  ijratifitiition  ajiil  that  of  my  etminuiiHt  with  the  i'i»rdirtl  eo<»fM^nUion, 
whenrvrr  n*^ei>s#«ary,  of  t'a]>taiji  Dn  Pont  anil  hi^  oflit-iTH  dnriniL'  tlae  time  the  tSftttie 
wa«  lierr, 

Ahont  the  Kith  of  February  we  l>egan  to  rollrrt  bon^^,^  niul  f<aj<Mli'j*  for  tfn*  pnqH^ae 
of  monntiTijcra  jM>rtion  of  thiw  eommaiKl. 

On  tbf  ni^iit  rtf  the  2fith  of  Fehrtiary  Lieutenant  Youn^',  with  a  Hniall  party,  !<nr- 
prwl  an  ^mtiKWt  of  ttie  enemy  al>out  7  le4i;fues  ♦li?*tiinl  and  capliiriHl  thni'  men. 

On  the  nijtfht  of  tlie  2tjth  of  February  Lieutenant  Mal*iell,  with  a  small  jmrty,  mir- 
prised  nn<jther  onttH>f*t  alnait  fi  leiurues  dintant  and  t^aptiire*!  two  more. 

Cjijitain  St4*i*le  endi'avt>re<l  t<^  Hurprisi'  anotlier  outiMX^t  a  few  nights  afterwanls,  Itut 
ttie  enemy,  reeeivinjjf  infortimlion  of  bin  inovenientn  in  i«piti*  of  hi»  pre<^utioni*,  were 
not  to  lie  funnd. 

####•♦ 

H.  S.  BriiiMx, 
LmttrtMtii'fnftmrf  FirH  Nnr  Ynrk  Wdtrntetrtt,  Commnnding* 

Lieub  \V,  T,  Shk»man, 

Fir0t  LimUmani,  Thirii  ArtiUmj^ 

Aiiintj  AMiMajtl  Aitjuknit-ftnu  rat. 

True  copy. 

W.  T.  8nKRMAN, 
FirM  Liniinuiitt,  Third  ArtxHinj^ 
Aeiintj  AtuKiMant  Adjttiant'fienftal, 


HKAixiVKwrHtm  Vmrwn  .Statiss  BAKKACKt^, 

Iai  P*ii,  LowtT  (hlifornuit  Mnrrh  ^^  W4^. 

8ih;  I  have  the  honor  to  rejxirt  that  ou  ttie  evening?  of  llie  15th  Instant  Captain 
Steele,  Ni  w  York  Volunteerw,  eonunaiidin^'  a  [larty  of  Fin«t  New  Y^»rk  Volmit^tH^ra, 
a<t'*»mi»anietl  by  Lieutenant  HalkHk,  I'nite^l  SlaleH  Engineers,  Snr>reon  Perry,  2 
foR'i^nen*,  rt^identi^i  in  tht*  «*ojnitry,  and  *A  frit^inlly  ('alifornian*^  acting  as  ^uiilea, 
ajrifreifate  34,  left  thii*  plao:*  with  ordern  to  attaek  an  out|>op«t  of  the  enemy,  alxiut  .5 
iea^ine.s  distant;  or  if»  from  infonnation  reeeive<l  on  the  route,  it  t«bo«ld  prove  pnie- 
tiealde,  to  make  a  foreed  march  njwin  Saji  Antonio,  the  enemy's*  headquarters,  and 
endeavor  to  rescue  the  Ameriean  prisoners  of  war  at  that  plaw. 

The  foreeil  manh  ii[K>n  San  Antonio  was  made  with  pjreat  sueeeA*«;  the  enemy  was 
euqtriHed.  several  killrd  and  vvoundi'^1,  two  Mexiean  otfieerji»  and  one  .soldier  taken 
prihioneni,  >*cvenil  arnjH  and  a  mnall  quantity  of  ammunition  dewtrtna^l,  the  otlieial 
i'orn»HjHtndeiiee  and  the  flag  of  the  enenjy  eapltiriHl,  one  umbti.M^adif*^  party  of  the 
tiuemy  defeated,  and  the  command  aafe  in  U%  Pax  within  thirty  hour>«  from  tht-  time 
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TiUt  «»f  <n»e  riijiJi  kilh'<i— tliat  of  H.  Ilipwoo*!,  f^L^rju^eant  rn  B 
Cijmpiiny,  Several  of  the  men  hm]  tiieir  rlolhes  piert'e<i  hy  thr  enemy'H  shot;  ti  \ml\ 
fuifri'tl  tlirsaildln  of  TiiptAin  St<t»h%  ftjjil  tbc»  hurse**  of  IJentt^nimt  HftlWk  an«l  Pri* 
vttteMelviii.tif  B  t'nm|niriy,  wtre  w»inri<lt*il  in  thnw^  cn>rji^*.^nH*ijK  AH  iMipi^^ti  in 
tJi«^  <»xi>e<lition  H4'<|uitte<l  Ihetnwlvf**  with  jfrt'iil  friMlit;  aii'l  j^jirtiruljir  |>niiNe  tjt  due 
U*  Caplaiii  Sti»fU',  vvKo  n>tiMiiimtUHl  ili»«  rrtH>ji^,  ami  to  Lieutenant  Hal!>.H'k,  by  wlujee 
a<ivtc«'  ttrul  UHHi^tmire  iUv  exiHxlitioji  wh«  iin<iertaken  and  so  Biicceegfutly  extscuted. 
ttirUiHeil  herewitji  in  C'aiitiiiri  SttH*le'f=  report. 

I  atn,  sir,  vt^ry  re*'jitH:tfully,  your  oViedient  eervant, 

Hknhy  8.  Brtn-^tN^ 
lAeutenarU-tMtftirl^  yctt)  York  Volunttcm* 
Lieut.  \V.  T.  HiiEitMAN, 

Tmth  yfiliifinj  IkfmHmftd^  Monterey,  OaL 


La  Pa 2  Barrackh, 

[^irrr  Cfiii/ormu,  \ffirch  iO^  IS4S. 

Hih:  I  liave  the  honor  to  report  that,  in  c'omplianue  with  your  order,  I  took  com* 
mand  oi  tlie  mountiMi  force  de*?tined  for  an  incuraion  iiito  the  interior.  Oti  the  15th, 
and  J»etween  the  hour*  of  Jt  and  10  p,  m.,  we  starte«L  On  examination  I  found  our 
whole  foriM?  to  eon^bt  of  27  noncommissioned  oflieera  and  privates,  3  oftii^rH  tSur- 
f?i?«iii  Alexander  Perry,  Aetiu^  Lieutenant  8iN»tt,  K  Company,  and  my!>idf  |,  Lieutenant 
HultiH'k,  I'uiti^l  Staler  Kn^niH'r>!,  who  kindly  vnlunteen^d  hit*  vahuihle  exfjerieJicie 
and  f^erv'iix"^**,  ami  Mes^n*.  Herman,  EhrrenVn^r^r,  and  Taylor,  rc^nidentB  of  thie  plae^e* 
and  *A  truide8,  (.'liliforniaui*;  iijjrjjrreirute,  7>4.  On  eonferrin^r  with  the  oflii'erH,  we  were 
unanimonrt  in  the  tTinclimion  to  proeeetl  with  all  p)Msihle?5iH»e<!  direct  to  Han  Antonio 
(the  headquartert*  of  the  enemy)  ini^teflAi  of  attaekin^  the  advanee^l  (larty  at  thv 
ranch  of  Noviellai^,  with  the  prinripal  otgect  of  retwuinjr  the  Ameriean  prisonpni  of 
war  eon  tin  til  there  and  doin^  all  else  we  could. 

\Vet<«>k  the  route  l)y  the  rnneli  of  the  TuBcaUtnaa.  Prcmeeding  ctiiitiottgly,  w© 
jjaesetl  an  t»utj»o8t  of  wime  hO  mm,  without  heinjr  ol*4»>rved  hy  them,  and  rearh€*d 
the  top  i*f  the  mountain,  overlooking  and  8  miles  dii<tant  fmm  l<an  Antonio,  at  day- 
light on  the  following  morning,  where  we  captured  one  of  the  "enemy'B  piekct*" 
and,  <juiekening  our  i»i»etMl,  we  di^^end(*ti  and  (uw^^l  up  the  arroyo  to  the  eaHt  of 
the  tiiwn,  and,  arntnji^ing  the  men,  we  charged  intf>  the  town  at  full  Kix^ecL  A  ermall 
party  Imving  lieen  previously  detailed  to  secure  the  [K'reons  of  the  officein  of  the 
enemy,  the  rw*t  were  directed  against  the  hnilding  iwx-upied  as  a  euariel  for  the  aol* 
dterv.  and  not  finding  any  there,  one  of  the  lil>erate<l  captives  directetl  my  attention 
to  a  huilding  on  the  other  Hide  nf  tlie  arroyo,  to  the  eai*t  i»f  the  town,  dinUwit  from 
the  |»laf^  alwMJt  15<)  yanJM,  and  *xmmianding  it  (to  which  I  afterwanln  teame«l  the 
etoldii'rs  ha«.l  \tvvn  removi*<l  hut  the  liay  previous,  thereby  ileranging  all  our  pfevuiu* 
plans  of  ftttackK  from  which,  with  a  small  force  of  the  enemy  drawn  up  In  front,  a 
brisk  lire  of  mut^kctry  «»|iem^i  ui»on  usi. 

Ilttving  tlrnt  gaim**!  our  *ili]eet  in  n^flcuing  oar  men,  licHidee  taking  two  of  thelf 
otfi«^*r8  pri^imen*,  I  oriJertMl  the  men  to  dismount  and  rally  undi^r  cover  of  the  church 
on  tJ»e  east  ^ifJe  of  the  plasta. 

The  party  sent  to  wcure  the  olRoers  were  unsuceeseful  in^»einiring  thfi  cntnimindant 
(he  ei«ea[)e4l  in  his  night  clothes,  having  jui<t  arii^en  from  hii^  l»ed),  but  tlie  i>i*eond  in 
eoiiiuiand,  Captain  ralderrm,  an<l  the  adjutant.  Lieutenant  Ar*M%  werr  taken,  their 
flag  anil  thi'  private  and  ptd^lic  jiapere  secureiL  When  a  ffutficienl  nundier  of  our 
men  had  rallie<l»  we  tMiUiiMl  out  and  chained  the  enemy  in  pneition  and  drove  thftm 
in  all  dinvtion**  to  the  iidjaci^nt  hill**,  killing  'A  *if  their  nund*er  and  wounding  7  or8, 
Th4»  n»at  of  their  font*  Ijeing  complete,  whU-h  we  leameii  amountml  to  mmne  fiO  i 
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aii<l  U'iiijj  tt»o  tiretl  in  piiranp  them,  w*-  nillrHU"*!  siH  tlie  aniifl  they  iihandntu**!  {tH>»ie 
!iO),  their  tmm}xtt.  tnillH  mokK  c'***.,  destroywl  them,  ami  left  tliem  in  (he  p)a/a,  i*a 
it  \vm  imprarHiaibl*'  to  e«rry  tliem  with  n«, 

I  tuive  to  ret'nn!  tiie  l<>wntf  *tnf»  of  our  iiiinilM>r,  Si*rxL  Ttioman  M.  IfijiwiwKi,  <»f  B 
Of>i»itmny,  wlio  fell  desul  in  theclmrire,  f»ierci*<l  hy  a  haytiiiet  aii^l  l\v»>  \m\h.  **A  li*^tter 
aii4  a  tnuT  man  m^ver  fi>l!  in  hi^  rmintry'H  ?H'rviee  or  tfie  [M-rforuianee  of  his  duty, 
auil  lii"*  ]**t^  will  evrr  ln'  lanient***!  by  tlm?**:'  who  kuew  hiN  worth." 

I'antaiooiiP,  enivats,  liatx,  horBOPt,  ^arlrlles,  attej>t  the  muiifrous  narreiw  t^cttfws,  \mi 
none  wouinltHl. 

Not  iin>re  than  half  an  hour  elnixst^l  iN'ftjn*  we  were  on  our  way  hark.  We  liah^'^l 
at  a  ranch  aftiT  travelinj^  Home  10  mUes  (owing  to  the  a(i*f?«j^iou  to  our  uuiuUt  of 
men,  a?i4  hnt  one  or  two  hornt's^,  many  ha*l  to  walk  that  diKtanefJ  fnr  the  first  time 
lo  refri'^h.  In  twn  hour?^  we  were  on  otir  way  a^iin,  luit  htt!e  rermitecl  in  j<tren^th. 
Proe<*tMliu^  Hknvly,  wert«aehi*«l  tlie  mountain  iulmh  *4  Trinrh*'nLH  a  httle  U^h^n*  muiHi»t 
and  were  just  entering  an  arroyo,  honlen^t  hy  elevah''!  Itunkf*  and  a  thiek  j^rowth  of 
undrrl*niHh,  vslien  a  tierrr  fin*  of  nnisketry  o[>ene<l  upon  uh  in  fmnt;  a  diKiiiounl  and 
rally  in  front  vvaK  hut  tlu"  work  of  an  instanl,  the  men  Htandin^r  firt'  like  vetvmnH. 
1  ordertvl  the  advanit*  ^uapl  to  deploy  the  right  ajid  left,  who  drove  them  from  tn*e 
to  trtH*  and  hill  to  hill,  while  the  main  IxhIv  jirfK'ei**h**l  wlowly,  leailinj?  their  horses, 
until  we  ha*l  jwi^wecl  the  dan|?<*nHirt  ground,  when  we  inonnt*Hi  and  tof»k  a  different 
roail,  diverjiing  to  the  ri^rhtj  which  woulil  make  thu  distan<t»  mueli  farther,  Iput  ttio 
traveling  in  lie  h  safer. 

There  was  uone  woundetl  on  our  side.  (Mic  nf  th*'  raptivi^,  Captain  C*aldrrr>n, 
riM'eived  a  wveri' wound  from  a  ri tit'  tiall  in  Mie  H|;iil  hn*a^t  from  the  lire  of  the 
enemy,  which  did  Ti*^\  prevent  hin  ridinj^,  however;  the  hornt*?*  n-ivivcMl  stneml 
wiaindn,  hnt  not  so  an  tt»  di>!alilc  them.  The  loss  on  the  [lart  nf  thr  enemy  was  »*i>ine 
live  or  six  killtKl  and  Wfuuidiwh  We  4'ontinued  our  niareh,  prwofMlinj;  j^ome  'S  milei^ 
fartlier,  when  oiir  Pt»ar  g\ian1  was  attac^keil;  tint  i*n  firing  fine  tnuskel  at  them,  they 
8c'am|>ere«l  off  and  st^art^ly  a  eharj^*  ensued.  We  pTo<'ee<l(*d  cautiously,  Init  our 
horses  were  ^letting  now  sr*  fatigued  that  they  would  lie  ilown,  and  it  was  with  the 
greatij^t  j«r8everan*/e  and  exertiMU  that  wecontinu«tl  advain^in^r,  hut  hnally  arrived 
at  the  Imrrm^ks  on  the  morntn^r  of  the  ITth  at  *2  a,  vi, 

Ilavinjr  ae<tnnplishe*l  the  extraimlinary  di-^-tanec  of  120  miien  (the  route  we  t^Mik) 
in  ie?**  than  thirty  htairs  *>n  the  wime  hon*i«a,  with  liut  little  UumI  nr  refreshment, 
stopping  hut  ontv  to  fee<l,  through  the  m«^t  rorky  country  and  the  rouglje^t  mad 
that  can  he  lravel*Hl,  and  hy  men  many  of  them  totally  unuse*l  to  riding  ami  with- 
out any  previous  preparation,  I  can  not  exprt^s  hi  t**rms  too  <'ommenfhitory  the  <_^.hiI- 
neas  and  hravery  displayt'^l  by  the  fuen  of  iny  conunam!.  Acting  Lieutenant  8c«ttt^ 
B  Comjmny;  8ergeaut  Peasley,  A  Company,  and  8erja'ant  Denneston,  B  Company, 
Were  eonspieuons. 

To  Surg.  Alexander  Perry,  Lieutenant  Halleck,  rniied  Statics  Engineers,  im>st 
sincere  thanks  an*  due  for  their  counsel  and  assistance.  And  t<»  Atn  Herman  Ehren- 
h'*rg,  *'my  volunteer  aid,"'  to  say  that  he  fully  siiHtaiui^l  that  rei*atation  for  j^'^al- 
lantry,  ecM*lness,  am!  Itravery  that  has  l^ecn  tw^anlcfl  to  hini  i>n  fnnner  occasions  is 
enough.  Ami  to  Lux,  Morano,  and  to  Juan  de  hios  Talamantis,  <iur  Califomian 
guiilcs,  I  am  greatly  iudehte«l.  Tlieir  hravery  and  tidellty  dt^vrve  to  he  duly 
appreciatetJ. 

ResptM'tfully,  your  oUflient  i^ervant, 

C^tptahi,  Fintt  New  Yetrk  Rrgimnitt  O^mmnndinff, 
Lieut.  Coh  Hekky  8.  Bi  rirox, 

Imtrti  SUtt^i(  Armtf,  fhmtttnmthtg  (itUrd  S^ate*  Ftm^,  ftc. 
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Umitku  BvATms  Babback% 
La  FKmm,  OoL,  April  JS^  JSil 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  of  Maich  1,  IM, 
and  to  report  the  arrival  of  the  anny  storeship  habdla  at  this  place  on  the  Sldol 
March,  184K,  with  Captain  Naglee's  company  (1)  New  York  Volanteen,  and  114 
recniitD  for  the  detatrhinent  of  New  York  Volunteers  Btatloned  at  this  i^aoe: 

The  resinie  of  the  prinonera  of  war  on  the  I5th  ultimo  imiued  great  ezdtenial 
ainoni;  the  enemy,  and  tended  very  much  to  disoiigaiuxe  their  forcses,  and  the 
iniix)rtant  arrival  of  the  re<mforcementB  to  my  command  determined  me  to  take  the 
field  aA  wm)\\  as  iKtHsible.  Accordingly,  I  left  this  place  on  the  morning  of  the  Mi 
iuHtant  with  217  (»fticcrt<  and  men;  Lieutenant  Halleck,  United  States  JgnginMw, 
acting  chief  of  Htaff,  and  I^kwetl  Midnhipman  Duncan,  United  States  Navy,  tempo- 
rarily atta(;hed  to  the  mounted  i>ortion  of  Captain  Xaglee'e  command. 

The  afternoon  of  the  27th  a  i>arty  of  15  men  captured,  in  San  Antonio,  Pinedii 
the  cronnnan<ler  of  the  Mexican  forces,  with  his  secretary,  Serano. 

The  morning  of  the  29th,  having  rei*eived  information  that  the  enemy  ti^  oon- 
i;(»iitrated  their  forces  in  TodoH  Santos,  we  pressed  on  with  all  speed,  fearing  tbej 
might  evade  us  by  retreating  toward  Magilalena  Bay.  The  morning  of  the  90th, 
alxmt  10  o'clock,  having  receive<l  accurate  information  respecting  the  enemy,  Cbp- 
tain  XagUH3,  with  45  mounted  men,  was  dispatched  to  intercept  the  road  leading 
from  Todos  Santos  to  Magdalena  Bay,  and,  if  practicable,  to  attack  the  enemy  in  the 
rear  at  the  same  time  our  main  IkkIv  made  its  attack  in  front. 

The  road  leading  from  To<1oh  Santos  to  La  Pax,  for  some  distancse  before  reachii^ 
the  Hrst-naineil  pla(v,  pai^Hes  through  a  dense  growth  of  chaparral  (very  £avoiabie 
for  an  ainlmnh),  and  in  thi8  the  enemy  made  their  arrangements  to  receive  ns.  We 
left  the  road  alnjut  5  miles  from  Todos  Santos  and  marched  along  a  ridge  of  hjgb 
land  on  tbe  north  side  of  the  river,  having  full  view  of  the  enemy's  operations. 

They  then  t(M>k  i>os.sessi()n  of  ii  coiiinmnding  hill  ilirectly  in  our  route,  between  3 
and  4  iiiih's  from  Tndos  Santos,  witli  their  Indiana  in  front.  Companies  A  and  B, 
niidi»r  the  «lir(M'ti<»n  of  LiiMitenant  Ilalleck,  were  deployed  a^  skinni^hers  in  such  a 
iiianmT  an  to  expost*  \\w  ciioiny  to  a  cfohs  tire.  The  enemy  oj^ne*!  their  fire  at  long 
(listamv,  but  our  fonv  advaiK-ed  steadily,  rest»rving  their  tire  until  within  go<j<i 
musket  nin^e,  wlien  it  was  delivered  with  jzreat  effect,  and  the  enemy  retreate*!  A'ery 
rapidly  after  a  short  ])u(  sliarp  eiijra<:eiiieiit.  At  thin  time  Captain  Na^lee,  heing 
near  Todos  Saut(»s  an«l  hearing  the  tirinjz,  attacki^l  the  enemy  in  the  rear,  and  after 
a  severe  ai'tinn  coinplcted  the  dispersion.  Our  men  ami  horses  l>cin^  too  much 
fatigued  hy  their  Ion;.'  march  to  pursue  the  peat tere<l  enemy,  we  marehe<l  on  t4>  Todofl 
Santos. 

The  l(»ss  of  the  enemy  in  this  en^rajrement  e4in  not  l>e  asc^ertaine^l  with  any  atim- 
racy;  we  know  of  10  killed  an<l  S  wounde<l.  One  man  and  the  horsH?  of  Acting 
Lieutenant  Scott  were  sli^ditly  wounded,  the  enemy,  as  ui>ual,  tiring  tcH>  hijrh. 

0;ir  olliccrs  and  men  fully  sustaine<l  the  character  they  won  on  the  16th  an<l  27th 
of  November  last. 

My  warmest  thanks  arc  due  to  Lieutenant  Halleck  for  hij»  assistaneo  as  ehief  of 
staff,  and  1  i)resi«nt  him  particularly  to  the  notict*  of  the  colonel  eommanding  for  the 
able  manner  in  which  he  le<l  on  the  attack  on  the  .SOth  ultimo. 

Captain  Najijlee  al.<o  <leservi's  particular  notice  for  the  energetic  an<l  siiei*eec4nl 
manner  in  which  he  fuUilled  his  instructions.  A  copy  of  his  rejx)rt  is  herewith 
inclosiHl. 

On  the  .'{1st  ultimo  Captain  Xajrlee,  with  50  mountcNl  men  of  his  company,  was 
ordered  to  pursue  the  enemy  in  the  direct i(m  of  Maj?dalena  Bay.  He  retumeil  to 
1^1  Paz  on  the  12th  instant,  havinir  pursued  tlu'  enemy  very  cioMi»ly,  «^ptimng5 
prisoners  and  some  arms. 

Lieutenant  ilalleck  starteil  for  San  ,Iose  with  a  party  of  mounted  men,  consistinff 
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of  1  oflicrr  ami  25  nonconiniissioiuMl  oftuvrs  and  privat<»H,  on  t\w  Ttli  inntant,  for  the 
pur|M»si'  <»f  (M)inimniicatin^  with  Captain  Dupont,  <'<)niinaiHlin}r  V.  S.  simip  of  war 
<)/nm\  III'  H'tunKMl  hcH' on  tho  11th  instant,  having;  captnrtHl  10  ]>rii!ionerH  on  hifl 
march  an«l  taken  a  nunilnT  of  arms. 

From  him  1  learn  that  tho  naval  force  at  San  Jose  have  thirty-o<M  prisoners,  and 
amon^  others  Manricio  (^jistro,  the  H<.»lf-style<l  political  chief  of  Lower  California. 
Lientenant  Sel<len,  with  a  party  from  the  ()f<nif\  made  a  most  opin^rtune  manrh  on 
Santiago,  where  he  captured  a  numl)er  of  the  enemy  who  had  fltnl  from  the  field  of 
To<loH  Santos.  Castro,  who  <>ommandtMl  the  enemy's  forciv  in  the  action  on  the  liOth, 
wa**  arn»ste<l  near  Maria  Flores  hy  theoivil  authorities  and  delivere<1  up  to  Lieutenant 
Si'hlen. 

Diirinjr  the  stay  of  our  main  Inxly  at  Todos  Santos  14  prisoners  were  captured, 
amon^  them  tw<»  sons  of  the  reverend  i)a4lre,  (Jabriel  (Tonzales,  officers  of  the 
Mexican  forces. 

We  left  To<los  Santos  on  the  hx\\  instant  and  arrive<l  at  this  plact*  on  the  7th.  The 
result  of  this  short  campaijrn  hiu<  l)ei»n  the  com])lete  defeat  ami  dispKirsion  (►f  the 
enemy* s  forces. 

We  have  captured  their  chief  and  0  officers  and  103  noncommissione<l  officers  and 
privates,  and  others  an*  daily  j)resentinjr  themselvt^s  to  the  civil  authorities  in  dif- 
ferent parts  of  the  country. 

The  cajituri'd  arms  have  hwn  >?iven  to  those  rantrheros  known  to  be  friendly  to  the 
interests  of  the  Cniteil  States  for  their  j)rotection. 

r  am,  sir,  with  much  resjxjct,  your  olKnlient  servant, 

Henry  S.  Burton, 
Lieutenaut-<hlotiely  New  York  Volunteers. 

Lieut.  W.  T.  SuKRMA.N, 

Aci'niij  Ann'istnnt  Adjutant'd't'ntrn!,  Tenth  MUitnnj  Dejxirtmeni, 


ToDos  Santos,  }farrh  SO,  184S. 
I  have  the  honor  to  reiM)rt  that  after  receiving  your  verbal  onler  at  10  o'clock  a.  m. 
this  day  "to  sidect  the  men"  from  "those  of  my  comjMiny  that  wt^n*  mounte<l,  whose 
horses  would  be  able  to  carry  them  mort*  exjHMlitiously  to  the  junction  of  the  road 
by  the  arroyo  Mnelle  at  its  mouth  with  the  roa<l  innw  Todos  Santos,  in  the  direction 
of  Ma^<lalena  liay  one  leajjue  an<l  a  half  from  To<los  Santos,  and  thert*  ascertain 
whether  the  enemy  had  piu'seil  towanl  Magdalena  liay,  and  if  so  U)  follow  them;  or 
if  still  remaining  at  T(m1os  Santos  to  attack  them  or  not, at  my  dis<'retion,"  I  selecte<i 
45  men,  and  at  I  p.  m.  arrived  at  the  point  <lesijrnat(Hl,  where  I  rcveive<l  information 
that  the  whole  of  the  Mexican  fon-es,  nundnTin*;  from  200  to  :^X),  wen*  lyinj?  in  jM>si- 
tion  on  X\\v  main  road  leading  <»ut  to  T<n1<»s  Santos  and  alMHit  half  a  U*a^ie  from  it. 
I  innnediately  (lispat<*he«l  a  courier  t(>  you  with  this  information,  a<ldin)^  my  <h*ternii- 
nation  to  attack  him  in  the  rear  alN>ut  the  time  you  should  ai>proach  from  the  front. 
The  men  and  horses  were  thenallowtMl  one  hour's  rt»st — the  latter  having  lH»en  fifty- 
six  hours  without  teed.  At  2  j>.  m.  we  a^ain  mounte<l;  at  W  passe<l  through  To<lo8 
Santos  and  pa.»'S4'<l  jl<  rapi<lly  iis  our  horses  could  U'ar  us  toward  the  |H>int  (K'<'Uj)ie<l 
by  the  enemy,  who  had  Ikhmi  informe<l  of  our  approach.  When  half  a  league  with- 
out To<.los  Santos  we  discovenMl  a  IwMly  of  cavalry  |M»ste<l,  j)artly  ccmceale<l  among  a 
heavy  growth  of  cactac,  at  the  fo<it  of  a  stet*p  ridge,  and  a  Iwxly  of  Indians  and  Mexi- 
cans in  line  along  its  summit— in  all  alnuit  120.  The  <leta<'hment  was  onlere<l  into 
line  within  50  yards  of  the  first,  and  whilst  f<»rming,  and  U'fore  it  could  l)e  dis- 
mcninted,  receive<l  the  tin*  of  those  at  the  f(M)t  of  the  ridgti,  who  retire<1  toward  those 
at  the  summit,  where  they  wen»  j<nm*<l  by  a  large  numl)er  who  (»me  precipitately 
from  the  other  side. 


THp  «U  tai  linit^nt,  aftvr  leaving  a  ^usLrd  of  10  men  with  ihe  bcis^Bee,  waa  m*«he^  h 
a  skt^p  TiH-ky  [mth  luilf  way  iiji  tliv  hide  hill,  it  Keinjr  the  only  ii|tj»nia4*h,  atiil  iiirtr 
ilepioywl  to  the  ri^'lil  iiikI  Irit  rtn*l  flmryLnl  njMMi  tin*  Hiiniiiit.  Tht?  euieniy  t^ntinoeil 
their  fire  until  Me  had  appmaeheil  to  w ithbi  50  yardn  and  tx>muieDi*ed  tiriiigt  when 
they  broke  atiJ  ran.  They  were  imrsue*!  until  they  were  eoiupletely  rotited  tixi 
until,  fearinj?  niy  <^)rijnuin<l  wan  Rn'otuin^  iot»  marh  stmttered  among:  the  immt^ijr 
eaKi  with  whiih  the  nnrfaee  of  the  whole  eonntry  is  (x>%*ered,  they  were  rec^H 
and  we  returntHl  Ut  thit*  plan*  by  r>.:in  |».  m. 

A  niniiljer  of  the  hoiliew  of  the  eneuiy  wa«  found,  hut  it  ip  impt^sHible  to  say  whit 
was  itieir  Uj^.  A  uumluT  t>f  thi^ir  hor^'sH  and  a  <|uanUty  of  their  ha^^gagv^  wu 
♦•aptured, 

ihir  thanks  are  due  Ut  First  Lieut.  Cieorge  II.  Pendleton,  af  my  company,  and  ta 
Pa^fnl  Midf^hipjuaii  Jainen  ^I.  rhineau,of  the  United  Htatee  Navy,  for  the  verv  m.tk' 
factory  manner  that  they  i^erfijmie^l  every  duty. 

Of  the  men,  1  tmild  not  in  justice  to  them  eay  less  than   that  volunteers 
l>ehaved  1  wetter. 

I  have  the  honi>r  ti*lK%  very  nw|>ectfnJly,  your  oheclient  servant, 

Henrv  M.  Naoi,kk, 
('aptahi,  Fird  Xetp  Ynrk  lifffhtu'td,  ihtnumtulitii/  iMtachin 

Lieut.  Col.  IL  8,  Birtun,  fhitumuHtiufj. 


La  Paz,  Ijower  Oaltforni a,  April  IS,  184S, 
Hir:  Inclosed  herewitli  I  w_*nd  yon  CujUain  Na^h^'N  re(>i»rt  of  [iis  o[ie rations  fn>ntl 

the  HOth  of  >htrL'h,  1848,  wiien  he  left  Tih1o*<  Santo.'*,  until  the  Hth  instant,  when  hQ 

whole  ronmuind  iirriwtl  here,  with  a  i*oj^y  of  my  iuHtrurtionH  to  him;  attached  j 

a  <'opy  of  (leneral  Seritt'H  fieneral  Ordern,  No.  '^Tl,  of  1847. 

Itefore  leaving'  TikIi^h  Santos  Captain  Xaglee  held  mueh  eonversation  with 

tenant  Halleek  and  with  me  n*«peetiiig  the  fourth  article  of  thot*t»  Keneral  oniers,  aod 


he  wan  dint i net ly  tidii,  partuiilarly  hy  Lieutenant  Ihdleek,  that  if  he  took  anv 


prt^ 


onerH  they  rould  not  he  Kh^it  wilhout  the  saiirtion  of  a  eounril  of  war;  and  that  btt 
(Ctt[»tain  Naj^lee)  enuld  not,  imder  the  elrt"Umstaiu*eiJ,  order  sue h  eonneiL 

FnHii  "^ww  Ilarius,  April  8,  184K^  Cat»taiii  Xa^dee  reiHirtiiNl  |4>  me,  and  1  comrl 
the  report,  appmyiji^^  ^if  the  eourne  \w  had  thu*<  far  purauetl  and  directing 
return  to  I^a  Pax. 

On  the  11th  of  Aprils  1848,  I  reeeival  a  cTimmuoieatiitn  from  Captain  Xsurleey 
whieh  Im  herewith  inelnHtnl  with  my  reply.     Captiun  Nagleedid  not  rui*eive  the 
as  the  et Mirier  eoulil  not  find  hinu 

W^heii  within  a  mile  or  It^i^  of  La  Paz  the  tw<»  ]>ri«uiers — Juan  Jof>e  Bnile,  a 
Indian,  and  .\utoni(j  Keye**,  a  Californiiui  and  a  re^<ident  of  lui  I*ax — wer«_»  shot  W 
i»riler  of  Captain  Nai;lee,  in  my  <*pinkiu  in  direct  violation  of  i  Jeneral  S<Hjtt^s  older 
No.  ;^72,  and  of  my  iiiHlrnttionM  to  him.  The  ease  i>i  ihut^  laid  Ijef ore  the  colonel 
lominajidiu^  for  hiM  ileei.sion  and  o|)inii>n  an  U\  the  ruurMe  to  l>e  puntned  respects 
ing  it. 

1  am.  sir,  \ery  rt^Hjiet'tfully,  your  olietlient  j<en'ant, 

Henrv  S,  BrirroN 
Ltfutimifit-CnlofM't^  New  York  Vrtlu 
Lieut.  W.  T.  SnEkMAN% 

A  vtiu if  As^inh t n t  A fiJuU ud-f  u  u *  n tf,  1  ruih  MUkUx nj  Ihp^trt mejtL 


(?AHliiALO,  AprU  1j 

Sra:  We  arrived  here  yesterday  at  ;i  ji.  m.,  intending  to  (m^h  on  to  Lap* 
ftuinialH  are  rti  tire<l  that  I  am  romiH^led  to  remain  here  until  this^aftemc 
hope  to  i^et  to  La  Pan  during  tu-morrow  morning. 
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T  have  no  nthernew?*  to  rf>ninuini(*i4tiM*xct'|it  that  the  rmnitry  hat*  been  wt'll  rieared 
(if  itt*  t'urwed  vi^niiin,  ami  that  ttiert*  art*  not  half  a  do/eri  Tii*iuie?<  >*^»iith  of  r^inilk'a- 
tioih  [  hiivii  fi  prifeH:*iuTM  with  tih\  but  shall  rtluH»t  2  nf  thpiu  whtm  near  ]a\,  Pax,  in 
s*i(jht  uf  thu  ruin  that  they  have  caused.  1  have  pent  with  this  a  note  to  Lieutenant 
Penrose  frir  150  ration**  i>f  hard  bn^d  4ind  hitl  rations  tjf  tMjiffee,  Mr.  Pendleton  wiU 
not  jfet  here  ln*f*»ri»  to-nijfht  and  will  ni*t  U*  nhle  to  leave  lien*  Ix^on^  t<^-n^o^Tow 
evenhijj. 

Very  n?«4pe<'tfnlly,  your  ol>edient  HiTvant, 

IL  M.  Naoles. 
Lient.  0>1,  II.  8.  Bi  RTON, 

Ctnttmandinfjt  L*t  Pat* 

A  tme  eopy. 

lAmtmiatU-Cbimiei^  Nete  York  Vrffunierr*, 


La  Pa/,  Loweb  CALiroRXtA,  AprU  ilj  JS4^, 
Sir:  In  your  un official  note  of  today  you  mention  yotir  intention  of  Hho<jtinju:  two 
of  your  imsoriera  when  near  Ui  Paz,  in  j-ight  of  the  ruin  they  have  t'aiwe<l.     I  arn 
undiT"  the  impression  that  your  inHlruetions  will  no!  admit  of  this  eonn*e.     Yihi  will 
thert*fore  brinjij  all  of  your  prinonerB  to  I>a  Paz. 

I  am,  8jr,  with  much  respect,  your  ube< lien t  aervanti 

Hexry  8.  Burton, 
Litiitautnt'Cuimifi^  NeiP  York  Vi^Umtnrn,  Commanding. 

CSLpt  H.  M.  NAflLKK, 

Xnr  York  VotunUmt, 

A  true  eopv. 

W,   T.   SSESMAN, 
Fh'ii  Lmit^natii^  Third  ArtiUefy^  Af^ing  AstisUtnt  Adpilani-GenrmL 


HsAJxtUAJtrcHs  First  DETArHMttNT  New  York  Volunteers, 

Todfm  Siiutot,  Mnrrh  31,  184S, 
Bra:  You  will  leave  this  plare  tliin  afternoon  at  4  o'l/lork,  with  the  inounte*!  men 
from  your  company,  for  the  **Cunan"»,"  distant  alxmt  5i)  iinle?j,  on  the  roa<l  to  Mag- 
dalena  Bay,  for  the  purfjose  of  inten-epting  any  of  the  enemy's  fun-e**  svhieh  may 
move  ill  that  direction.  On  arriviiiju;  at  that  [jkce  you  will  W  jjuided  in  tiie  eourse 
then  to  l>e  piiFKue*!  hy  nnidi  infonnatif>n  us  you  may  obtain,  it  bein^  the  objeet  to 
follow  and  cut  up  the  scattered  forces  of  the  enemy  wherever  they  niay  lie  found. 
And  even  l>efore  reai-hinK  '*Cunano^'  you  will  l>e  at  lil»erty  to  chani^e  your  direction 
if,  in  youropinion»  cirtruniHtanceH  justify  you  in  doing  po.  If  you  should  not  ai^in 
join  the  main  hnxly,  yon  will  firmvetl  tt>  I^  Paz  after  having  accomplished,  tio  far  as 
y<ju  may  he  aide,  the  object  indicate<i  alKJve.  The  movements  of  the  main  Iw^ly 
will  dej>end  entirely  ujwn  the  information  n-^jx'ctiui;  tlte  enemy 'w  iMknition;  hut  it  in 
hope<l  that  y*iu  may  Ije  able  Uv  conununirale  to  headipmrtere  anything'  yon  may 
learn  tvf  the  enemy'H  oiw*rationw»  In  your  tn^atmeiit  of  the  Ta^^nit^  you  will  l»e  gov- 
erne^l  by  (reneral  Orders,  No.  1^72,  of  1H47,  of  tieneral  Si'ott's,  regarding  them  m 
roblwrs  and  murdererw  who  are  Iwund  by  no  civilizeil  rule**  of  warfare* 
I  am,  Bir,  very  re«[)ectfully,  your  obedient  »ervant, 

Henry  »S*  Bititok, 
Lientnittiit*Ctdtmet  Firtt  New  York  VolunUrr$^  Cmnmnnding, 
Cap*.  Tl.  M.  Xaolee, 

Fird  yciv  York  VoiujdeerB. 
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The  iiTiflers*ijrned  would  reHpectfiilly  rt*pcjrt  thai  he  rewx^ivpci  the  Abov«»ORifT  t*  < 

oV'kx'k  p,  in.  on  thf*  l\]A  **i  ^lan-h^  and  at  *i  n'rlck-k  \k  rii,.  wifh  ."i4>  im-fi,  l( : 
Sttiit(H4  to  nufHiu*  th*' ciu*iiiy.     We  fiad  pifjirf^^ly  t'f»iiiriit't]f*vfi   otir  nmri'h  wh»i 
diHn»v<*nHl  that  t!u*  )fuide  upon  whuni  we  Wf*n'  im«^1  trtiHriu>r   for  onr  iii(onii»i»tit. 
and  who  reHide<l  at  "  Oiinaiio,"  hail  not  Jioifie*l  u>«.     The  mt€*rj^ix»l«?r  wsm  ^tmi  harkv^ 
advise  you  of  thin  fact,  hut  nevertheless  this  j^uicU*  did  not  join  us,      When  Dt*f  tV 
mouth  of  the  arroyo  Miielk' w**  weiv  infonue*!  that  Jriwe  Rot^a  MeritiA,  a 
othivr,  with  Iti  men,  and  t'ctle^iaL  the  Tatjui  chiefs  with  26  liidiati^t,  hat!  jy^ne  t^^ 
*'  ( 'ariyalle  "  to  wait  for  others  tt>  join  them,     Wv  were  infomiLHl  that  the  distjUKrl^ 
Cuuttno  wan  o5  miles,  hy  a  heavy  8iin<ly  n_>3ul,  without  a  hal)itHti«>n  or  ilr^ip  of  wmIS^ 
We  had   hut   ihn^^  days*'  (iroviMitins,  and  the  animals^,  altli<iu;^h    they  hud  rmd 
twenty-four  liourn,  had  tilled  thems^Ovej*  willi  the  Mtoekti  of  the  ^reen  eorii  Atidnipr 
eaue  and  were  not  in  a  condition  to  travel  the  rr>ad  to  **  Canano.'*     I  thei^fort^  «««- 
fhide*i  to  take  the  road  to  "Carisalle,"  and  thence  hy  the  road   to  **  Ariyi**,*' row 
I^i  Pax,  where  I  could  order  in  advance  an  additional  »ii[>ply  af  pro\Tjnont*,  and  pn>- 
ceed  to  8iui  llarius  an<1   ''Aqua  Cok>ni4.lo,*'  where  all  the  enemy  oiuM  nc«r«s»iiJy 
pasH  who  wen."  ret reaHiij;:  toward  **  Mnlige." 

On  the  niorniji^  of  the  1st  of  April  we  reache<l  ''t'arisiille/*  36  miles  from  **Todai 
Saiitoa,"  hut  were  drsiij»pointed  in  learning  that  tiie  forces*  Hl>4>ve  referred  to  bad 
paaseil  durinjc  thenijjlit  without  ntoppm^,  and  a  few  )ionrj<  afterwards,  while  the  tiw-n 
were  wleepin^',  a  HOiatl  party  of  eavalry  made  llieir  api>earani*o  and  were  purwwJ, 
lint  tliey  ran  into  the  caclar^  and  it  was  im|Mw^^^ible  to  f*ilh»w  them.  At  6  p,  m,  irr 
were  mQunted,  awl  followed  the  trail  of  the  previoun  ni^ht  for  alK>ut  6  iiitle^  when 
tt  left  the  road  and  entert»d  the  cactat*,  and  we  afterwanis  learned  tliey  hati  ln^ii 
advise*!  of  our  [mrsuil  ami  idian^ed  their  route. 

On  the  tunrnin^  of  the  2d  we  arrive*!  at  the  '*Aripe»/*  and  were  here  detaim^i 
unneceF8arily  twenty- four  houry  waiting  for  a  detiiehnient  that  lia^l  l^een  ditn^iti  bi^i 
in  advance  for  itrovii^iont*.  They  returned  on  the  M  ar^d  rejRirti'ii  th«^  ttiptuiv  of  IWD 
Mexican  ?nildierH  at  Refugio.  Ihiriug  the  litl  we  pai58e<l  thfLiii^h  '*  RotlriffUcs*  J^ 
Caxon  de  Ion  Reys,"  and  at  iriidni>^ht  renched  "Ltw  Keys/* 

Un  the  evening  of  the  4th  we  arrived  nt  ( tua<ialuf>e,  and,  leiiving  25  men  with  Ueu- 
tenant  IVndleton^  with  tlie  remainder  we  iiren^ril  forward  for  **8an  Ilariim./'  When 
within  i*  tuiles  ui  that  i»lace  we  were  infomml  itiat  a  party  of  5(1  Taquiee  ha^i  naaeed 
from  ^'San  Ilariu;^"  to  *Vl^  Junta/*  and  we  at  onee  turn*^l  in  that  direc^tiou.  At 4 
p.  ni.  of  the  5th»  after  having  Nearciie<l  all  the  [>laceH  where  the  I)idianj4  wijiild  have 
Hlopiietl,  we  approaehed  the  liu^l  hut,  and  the  only  ctue  t»f  the  four  in  ^'I^Juntu'* 
that  had  not  Im^ii  ihwrted,  anil  dif^covereil  the  tin:^  of  the  luiliaiiH,  whitdi  w  ere  2W} 
yanl^i  from  tin*  house  and  on  the  other  wide  of  a  la^jiHin,  around  whietj  it  was  ne«?e:«- 
nary  to  pass.  We  di^imounted^  and  with  ITi  men  were  in  tlie  net  of  ^'iirmuiidifit;  tiiefu 
whei]  one  ol  the  guides  disihar^^etl  hin  tuunkel^  which  awakened  thtf  Indians*  We 
charged  in  ni>un  them,  but  it  waw  too  dark  to  U(*<*  powtlcr  and  hall,  and  they  made 
theireHi'aia*.  We^  however,  suceee<le<l  in  capturing  all  their  horsen,  ann»,  and  ammu- 
nition and  in  takiJigtwo  prisonerxj  which  were  aftervvanlt*  ortlen^l  to  lie  whot. 

In  eonseipieuee  of  the  outra)^e,H  ttuit  thitn  han<l  of  Indians  were  cfrinmittinif  an<i  tiie 
impf)Riaihihty  of  my  overtakini^  them  Oor  1  could  not  obtain  fre#ih  hornej?),  1  eonsid- 
ered  bonie  ex tmonhmiry  effort  alx«oUitely  ne<'e>!Karv  to  <lrive  them  out  of  the  eoimtry 
anil  at  the  name  time  to  n^ii-St^unMlie  '  ranch  erf  i*j,*'  who  were  so  much  intimidatei!  hy 
the  diabolii^il  ai'ts  of  thene  villain.w  that  many  of  them  luul  left  their  limijieH  ajj^^y  coii- 
ciniled  their  families  ami  the  httle  property  they  could  carry  witii  Ihem  in  the  a 
tains^,  I  therefore  ndled  upon  the  anthoritiein  ami  nincheruH  (r'c  the  <'opyattM« 
to  arret^t  tiieni  in  their  tlight,  an<l  f«eni  a  detiiehment  of  a  nergeatit  ajid  9  » 
conitnmy  witii  Ik>n  Juan  ile  Dios  and  I>on  iiucytiM,  res^ponsible  Mexican  fri 
xmrpue  tlie  Indians  as  far  as  *'  rhuiiticiition.*' 


I  It  Iwing  iniprtpmhle  for  our  tirtMl  hor^'H  ti>  j^n  fartluT,  suffering  for  the  want  of  (orKi, 
ImMy  livitjjr  n(wn  sj»ro\jt**  of  thr  niiN«<juir  tre<%  and  then*  lieing  no  water  at  the 
j>liK'ex  I  linvr  ruinuHl — fr«*inu'fi(iy*^l  ari*l  TiO  luik^x  aj»4irt — ami  k»ariiin^  that  a  mmilier 
ty(  Mexican  oi!i(vrH  witti  '>\0  Ut  40  iiien  \venMu»nreiiltHj  ju^ar  San  Antonio,  I  dfti^rnnniHl 

*  to  rt'tnrn,  antl  on  Itie  tith  I  onleivfl  Lit*iil4enant  PcmUeton  to  ti  ;e  the  roatl  by  '*Ai!na 

*  Cnionulo/*  while  T  took  that  to  '*San  thirniH,"  iind  to  meet  at  '^Coneja/'  where  the 
»       roads  join. 

On  the  7th  1  leariietl  tlnit  two  Mexiam  Holiiiern  were  ronceahni  alwitit  the  premises 
I      of  Don  Jimit  Goniei!  De  Ayer^  a  PortnirueiM%  hvinjs  ut  San  IluriuH.     lie  <U'nit^l  «iiy 
kntiwU'fltre  of  ihem  nntil  he  wrj*  plai-e*!  in  arrext  and  onii?rc'il  fo  Ik'  taken  to  l^a  Paz, 
wht*n  lie  had  them  j»r«Mhiee<h     *)iii'  of  them  had  bt'en  wonnded  at  San  J*jt»e. 

(hi  the  mornin><  at  t]w  Htli  Wf  roarli(*<l  t'onrja,  -Wl  irdliw,  and  Lirnt^'nant  I'endleton 
joini*i!  Tue  and  Ivrnnght  om*  jinHoner  that  one  of  his  (»atfolf*  had  (akrn  near  Vvjuii 
C/olitrado,  On  the  mh  we  i^nteretl  (Umano,  IH  ndle^.  Here,  a*^  at  Com^ja,  lM»th  on 
the  Pari  fir  coHJ^t,  we  foiunl  a  little  very  hnu-kinh  water  and  noine  wilt  ^'ra>»H  *4  two 
year*^'  wtanditig,  theiv  having  heen  nf>  min  diirinjr  that  tirn*'.  We  Iearnc*<l  tlia!  thi*re 
hail  paHtie^i,  in  all.  af>r.*ut  W  t>erHonj*  "hiring  the  *M  ami  'M\  that  none  had  |jaj««ed 
Bincej  that  the  g^reater  jwirt  of  thene  had  k)een  driven  Ironi  the  other  romls  iti  confie- 
Ljuenee  of  our  el o^'  purnuit,  and  they  were  >*o  nuu'h  pre,«8ie<l,  knowing  they  would 
receive  no  quarter,  that  many  of  Ihenj  hatl  thnovn  away  th^ir  arins. 

On  the  morning  of  the  10th  we  entored  Carisalhs  45  miU*^,  wit  hunt  water  or  grass, 
and  ht«ann^  of  the  snrprise  of  tin*  M*'xiranH  n«»;ir  Sun  Ant<*nio  hy  liientenant  S+*lden, 
of  tilt"  ()/tntr,  we  n^toil  t»nr  tirt*d  men  and  animals  flnnng  tlir  1 1th,  and  on  the  Pith 
ri4nrniMl  to  1^  Paz,  ami  Lieutenant  Pendletim  nm\  St^rgeaut  Koiirh  un  the  I4th,  the 
former  bringing  thre<^  and  the  latter  tw**  priHtmefH, 

Although  not  so  furtnnate  a,^  tti  <(»me  in  elo.«c*  <'ontart  with  many  of  the  enemy^  we 
have  at  lea^t  «utixH*defi  in  jinnenting  any  reunion  and  in  keeping  them  inovin§f 
toward  Lort^tto  ami  ^lulige,  toward  wliieh  |if)intt»  they  have  prtx-iAeile^I  witlj  the 
most  flstoniflliin^  rapiility.  Smcv  the  inening  nf  the  Slnt  of  Mareh  we  havf  paaeed 
over  all  the  road  anil  f**uirehed  all  the  ranclioM  lK4w*H*n  T<kIow  Santos  and  lji  l^iz, 
and  an  far  north  a*<  I'nnitifation,  ami  eleannl  that  |jart  of  tlie  eonntry  with  thi-  min 
that  tlireattj'ned  to  destroy  it,H  vital ily. 

During  the  pursuit  we  have  tniveled  350  miles*  over  a  nmd — or  nither  a  path^  for 
then^  are  nothing  hut  narrow  mule  \tii\iw  in  any  of  l^»w»^r  L'alifornia — through  a 
worthlewj*  waste  of  nancjy^  rocky  eonntry,  hte rally  covered  with  theraetuHand  variiuia 
8j>e«"ie«  of  leafleHH  tliorn  bnshes  ho  el*:i4*ply  matted  together  timt  none  hutafalifornian 
witli  hit*  leatln^r  clotlies  and  armor  im  ean  ^m.*^  through  them.  The  sun  was  «»  lint 
that  we  itiultl  not  travel  untler  it,  and  theri^  \va*  no  water  exet*j»l  at  the  pla^-e**  nainiNl, 
wliirh  waj^  fr»M|Ui'ntly  fn  brackisli  tliat  the  thirj't  was  ineniLseil  rnor«*  than  ihmin- 
ishi^b  At  lhoi*i*  pUnx*s  wv  found  one,  and  ni'ver  more  tlian  tw<»,  nuserahlr  Imt*^,  in 
^  hieh  the  iHrupant>4  barely  existed  n\nin  some  milk  and  mealt  and  the  eattle  mj 
exee*^dmgly  pimr  that  tlifv  eould  banlly  sii^laiii  tlu'ir  fntiiies. 

My  eonimand  suffered  mueh  from  the  bnrning  snn,  dust,  and  the  want  of  th*-ir  full 
ratjrvus,  living  U|mui  ni»thing  i>ut  hard  hrt*ad  and  irt^h  l>eef,  and  more  than  half  the 
titne  nfMin  the  latter  alone. 

I  have  tlie  honor  to  he^  very  resi>eetfnlly,  ynur  olxNlient  servant, 

Hknhv  M.  Naoi.br, 
Cfiptmn,  F'lTirt  Nrtp  York  Urgiment,  i  'ommandmg  IkitithmenL 

Henry  8.  BtTirroN, 

Litulaiani-Chtmtd  FirM  Nnv  York  RegimeiU^  (hmmuwiing,  ttc. 
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Tn  lilt  whom  it  m(Uf  nnurrn: 

Knc»w  yc  that  autliority  it*  lu>re)»y  friviMi,  and  the  authoricies  and  rancheriv 
hen*l)y  nHiuiivd,  to  arrctjit,  ami  in  the  arreHt  to  use  any  force  that  may  be  reqnii 
even  to  the  taking  of  life,  in  order  to  l>ring  to  immediate  puniahment,  a  niinil« 
Iwnditti  who  are  known  by  the  name  of  Taquiefl,  and  who  have  committed  n>hl< 
aixon,  murder,  and  rape,  and  are  now  committing  the  most  infanioos  crimes  thm 
the  whole  country,  ami  in  eunsuquenee  of  whieh  they  have  l>een  declared  outlaw? 
their  lives  forfeited.  Any  priHonera  tliat  may  Ite  taken  will  l)e  delivered  to  the  n 
ent  l-nite<l  States  forties,  and  any  lives  that  may  be  neceasarily  taken  mider 
authority  will  l)e  reported  to  the  commanding  officer  of  the  United  States  fom 
U  Paz.  * 

Ciiven  under  my  hand  at  Junta,  Lower  Oalifomia,  this  6th  day  of  April,  A.  D.  I 

Henry  M.  Naolke, 
Ouptain,  FirM  A>ir  York  Regiment, 
fbmmaikding  Detachment  Xew  York  VoiutUtf\ 

(To  the  authoritien  and  rancheros  at  Coyote,  Ptmification,  etc.,  to  Mulige.) 


La  Paz,  I^wer  California,  April  17,  ISi 

Sir:  I  have  the  honor  to  send  you  herewith  (in  duplicate)  returns  for  this  po> 

the  niontliH  of  January,  February,  and  March,  1H48,  and  a  copy  of  the  written  oi 

isHUiHl  <lurin>j  the  same  jx^riod. 

I  am  happy  to  rt^iM)rt  that  the  defeat  and  dispersion  of  the  enemy  on  the 
ultimo  hni>  l)eeu  complete,  and  seems  to  have  concluded  the  inaurrection  heiv. 

The  southern  part  of  the  |)eninsula  is  perfectly  quiet.    It  is  rumored  that  a  p 
of  the  enemy  lias  nMuiited  at  Mnliji^,  but  not  in  sufficient  force  to  be  effective. 
present  foree  in  liOwerCiilifornia  is  thought  tolH»sufficient  to  keep  the  country  qi 
provideA  our  s^piadron  laii  pn'veiit  eDiinnuniration  with  the  i*oaHt  of  Mexico  foi 
purp<)S<'  of  l)riu>:in>r  over  arms,  ammunition,  and  men. 

To-ni(»rro\v  nine  prisoners  of  war,  amoni;  them  Manuel  Pincnla,  the  late  Mex 
eommander  in  this  country,  ami  the  reveren*!  j>adre,  Ciabriel  Gonzales,  with 
sons,  will  be  si'nt  to  Mazatlan. 

Henry  S.  Burton. 
Linitenant-Cohuel,  Xew  York  Volunteei 

Lieut.   W.  T.  Sfikkmxn, 

Artiutj  Assistiint  Adjutunt-^ icneraL  Truth  Militnrif  f^'j^itrtmeiU. 
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Prejmred  !)y  Frank  L.  Joaxnini,  of  the  Insular  Division,  War  Department. 

[RfftTt'iM'fj*  are  to  i>iMft?H.J 

A. 
Abac^: 

export  duty  on,  in  the  Philippinen:  218. 
Absorbtion: 

of  Texa«:  38. 
Acquisition  of  territory: 

hy  the  Tnitwl  Stat  en,  rif?ht  of,  an  inherent  rijrht  of  w)vennj?nty:  66,  82. 
incidental  to  jwwer  to  make  war:  82. 

treaty-making  i)ower:  82,  t>4. 

hy  discovery  and  o<*<'upation,  etc.:  51. 

for  conversion  into  States:  81. 

of  islandH  from  Spain,  report  on  legal  Htatun  of:  87  et  seq. 

confinne<i  hy  cession  hy  treaty:  94. 

powers  of  governing  newly  acujuired  territory  hy  Tnitinl  States:  66. 

right  of  UnitiHl  States  to  ac<|uire:  (W,  94,  108. 

methods  of:  51. 

(juestions  relating  to,  in  Unit^nl  States,  l)elong  to  {>olitical  defiartment:  47. 

(See  Territory. ) 
Acts,  reconstruction  (see  Reconstruction  acts): 

nonintc^rcourse:  220,  221. 
Adams,  John  Quincy: 

action  on  controversy  l)etwe(»n  Andrew  Jacrkson  and  Judge  Fromentin:  139. 

de<*Iaration  that  Constitution,  etc.,  dtn^  not  extend  fj-  jmfpio  vujorr  over  newly 
acquirt*<l  territory:  140. 
Administration : 

of  testates  of  <iecease<l  )>ersons  in  Cul>a,  et^*.     (See  Collector  of  customs;  Marti 
y  Buguet;  Dubuque,  Jacob. ) 
Admiralty  matters: 

courts  can  not  l>e  estahlishe<l  hy  Presitlent  in  conquere<i  territory:  22. 

c«)urti^  in  Porto  Rico  can  not  Iki  granted  jurisdiction  hy  President  in:  30. 

juris<liction,  in  what  courts  exercisahle:  95,267,268. 

(S«H' Confiscation;  Captures.) 
Admittemce  (American  vessel): 

si^izure  of,  during  Mexi(;an  war:  22. 

condemnation  of,  as  lawful  prize:  22. 

]ilK»l  filed  against  captain  <>f  war  v<»ss«*l:  22. 

opinion  of  court  on:  22. 
Ahem,  Capt.  Geo.  P.: 

in  charge  of  fort«try  luireau  in  the  Philippines,  rejjort  of:  607. 
Akaba,  the: 

(!ase  of:  420. 
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Alabama: 

rrtittinn  of  StAt*«  of:  44. 

Iiuvv  lerrit^iry  of,  Uixjuirttl:  44. 

iiiliuliiUuU  of,  tUi'lartHi  iti  a  state  of  inwirrROtjim:  253. 

lawH  of,  n4a!iiiir  to  tretti»ori,  ftf.:  67 L 
Alaska : 

discuasion  in  (Vm^rress  on  approiiriati«nx«  f<jr  pnrt'hase  of:  ri9-40,  l.^-|S7, 

at^jiijsitiuu  of,  l^y  Tnitol  State,s  by  treaty  wiUi  UiiHHm,  I8tt7:  42,  M. 

tit  It*  of  tlie  Hoil  ve«teil  in  the  United  States  by  ratificatian  of  ttv^ty  with  ' 
IM7:  42, 

jKiweTM  of  C4»ngr<^!H8j  ov€^r:  61, 88. 

law**  made ojic rati ve  in:  80. 

h  tmor>r*iriized  t*^rrit4Liry:  80. 

gi>verii*^d  by  ('on^ta^innal  leinslation;  88» 

priMtH^linjjK  in  ('on^rreHH  an  trill  pm\ddin^'  for  jmnchaaf*  prit^  af:  151, 

treaty  for  piircbaw^*  of,  f>nH;lainie<l;  170. 

ext**nrtjoii  «(f  *'nHtoni>»  and  other  lawj^  over;  170. 
Alfonso  XII  { SjKtniHli  war  vrssel ) : 

iii!^po8ition  of  wreck  of:  5oH  vl  stMp 

(See  Vessels.) 
AKgiiacil  mayor.    (Bee  High  aberiff. ) 
Alienation  **(  putilit*  property: 

lawK  relating  to,  pans  away  witti  HnrrenderfHl  is^nvrpi^nty:  27- 

(See  Property,  public, ) 
Aliens : 

dundeil,  how  a<Hpiire*i:  118. 

dtiKenHlii|i  ran  not  l»e  conferred!  by  President  and  Senate  on:  12S. 

how  litixenwhip  may  1*  lU't^nirHl  in  tlit^  l*niti'<l  Still t^:  119. 

ii^tnndi Ration  of:  IIH. 

protection  of,  u^ini^t  art,s  at  foreign  (loverniiient^;  Koi^xta'8  irnacy:   11 
(See  Allegiance;  Citixenfihip.  > 

allegianre  due  from:  115. 

i!an  n<»t  pre?<ent  elaimH  a^^ainf^t  tliu  Unite^l  State**  to  Congress:  340. 

elaim.'j  of^  for  nnliqnidat*^!  diimaj^es  apiin^t  tin*  Tnileil  States*  nnist  lie  pr 
to  State  Department:  :TO,  4(Mt. 

rub'  of  ( 'oii^reHs  iv^rdiiii;  ronnideration  of  claims  of:  340,  4tt9. 

letter  of  Hamilton  Fish  re>£jirdin^  t'laim,H  of:  :W\^  4IH. 

must  iw 111 resH  Govemrm'nt  tlmuii|ti  diploma! ir  repre^i-ntativt^  of  their  awn  Cii 
ernment:  ;M>,341. 

doiiiirik^l  in  l*i.*Ui>^*rent  eonjitry  mnHt  eihan^  in  fortiinee  of  war:  341. 

}<over«n(fn  not  n^8]Kinfiible  to,  U*r  injnru^  from  lH4liireri*ni  Hi'tion  nr  inifui' 
:i44. 

Government  liable  fijr  injury  inMieied  mi,  throuiib  il«  liejriijrfnee:  344. 

easew  in  wbieb,  may  loaintiun  nuit^t  in  lUiited  States  Court  of  Claiuia:  S44.J 

eourttf  of  Spai n  tohv  entertam  r^uitn  of,  against  tTovernmeiil:  It45. 
(iS(^*  Claims.  ) 
Ailei^ance : 

all  jK»wer8  of  government  rest  u]»<in:  114. 

tliert^  can  In^  no  pjvernment  wilbont:  114, 

inuHt  not  l>e  ronfoumled  vvitb  eiti/enHbip:  114. 

is  creatwl  by  I  be  eonsetit  of  tbe  individnal;   114. 

orij<inateK  with  man:  114. 

derivation  of:  114. 

ae4^|tiirei]:  114, 
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loctil  or  actual,  (U'fiiUMl:  115. 

natural,  <»ri^iiially  iK.»ri)etual:  115. 

may  Im'  ahsolutt*  or  ipialitiiMl:  115. 

tluM)ry  undor  the  feudal  law:  115. 

rijrht  to  transfrr,  an  inlierent  riglit  of  man:  116,477. 

nmK'ut  to,  is  pri'sumtMl  from  the  fa<-t  of  residence:  117. 

correlative  of,  is  protection:  118. 

citizi'nship  is  not  neci^ssary  resultant  of  acknowlwlpment  of:  11«. 

reiM)rt  on  rijjht  of  S])ain  to  a<'cept  renewal  of,  etr. :  173. 

of  inhabitants  of  islamls  affectwl  by  treaty  of  1898  with  Spain:  17S. 

how  American  citizenship  may  Iw  acquire*!:  119. 

rights  of  English  sul)ject«  in  American  colonit»H:  IIH. 

ri^ht  of  iidiahitants  of  Alsace  and  Lorraine  to  retain,  to  Frances:  475. 
(See  Citizenship;  Aliens.) 
Alliance: 

treaties  of,  not  binding  uinm  new  State  forme<l  by  sejmration:  190, 303, 327, 6il9. 
Alsace  and  Lorraine: 

ri^ht  of  iidiabitants  of,  to  retain  allegiance*  to  France:  475. 
American  civil  war: 

President's  proclamation  bkM'kadinjr  Southern  jwrts:  220. 

cotton  an<l  otlier  artick»s  treated  as  contralmnd:  222. 

end  of,  as  reganls  private  rijjhts:  17, 3<>3. 

public  matters:  17,  3l),'i,  3t>4. 
American  Commission  at  Paris,  1898: 

action  of,  re^inling  contra<'t  obligations:  18,3. 

jKxsition  taken  l)y,  etc.,  must  Ije  supiwrtt^l  l)y  coonlinate  ))ranclieH  of  Govern- 
ment: 1H4. 

position  taken  by,  n'jran ling  Cuban  iKmds  issued  by  Spain:  192. 

soven»ignty  of  CnittHl  States  over  Philippines:  247. 

declaration  ai,  reganling  open  door  in  the  Philippines:  331. 
American  Insurance  Company  v.  Canter: 

qm*stion  involved  in:  95. 

arguments,  etc.:  93  et  sch|. 

opiniim  of  Johnson,  J.:  93. 

views  (.f  Marshall,  Ch.  J.:  94. 
American  Mail  Steamship  Company: 

claim  of,  for  si^rvices  in  towing  Tnite^l  States  transport  McPherson,  report  on:  414. 

services  ren<lere<l  by,  to  Ik»  crmsirlered  as  ren<lere<l  under  contract:  417. 
what  in  Ik'  considered  in  settling  claim  of:  420-421. 

(See  Salvagre. ) 
American  Publishing:  Co.  v.  Fisher: 

views  of  Hrewer,  J.,  on  riglit  of  trial  by  jury  in  District  of  Columbia:  111. 
Annexation : 

of  territory.     (Siv  Acquisition  of  territory;  Territory). 

of  Hawaiian  Islands:  42. 
Appropriation: 

for  expenses  in  marking,  etc.,  l)Oundary  line  Injtween  Unite<l  States  and  Mexico: 
44, 101. 

for  purchase  of  I^uisiana.     (S4»e  Treaty;  Louisiana.) 

for  purchas*'  of  Alaska,  dis<'ussion  in  (-ongress:  39-40, 152-157. 
Arcos,  DuKe  of: 

SjKinish  minister  at  Wa^^liington,  letter  transmitting  nienioranduni  of  claim  of 
Jos<'  Cagigas:  528. 

(See  Cagigras,  Jos^.) 
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Arizoiia: 

laws  relatitii;  U*  treBiMm,  eiv.:  671. 
Arkansas: 

formation  of  State  government  in:  24,  244. 
rt'fiisa!  of  Conjrress  to  pe<*0)jriiixe  State  govemiin?nt;  24,  244. 
inhiihitaiitH  of,  iU^hire«l  in  a  statt*  of  insurrection:  253, 
IrtWH  rc'liitin^  to  treason,  etc.:  672. 
Army,  United  States; 
iruTfiii^e  of:  215. 
in  the  Pliilii*|»inet«:  215,  2^. 

oliieerH.  rii^Iit  of,  to  eomj)i?n8ation  for  extra  8ervice«.     (See  Govemor-genertl 
of  Cuba. ) 
acting  iw  military  Rovernoi^,  liound  to  obey  orders  of  saperior  offi«fr5»  «lc. 

28.  ' 

eoinlut't  c»f  affaim  of  rivil  g«»v€>mment  by,  tolerated,  not  requii^:  422. 
jirovipions  i>f  Reviptfl  Statutei?  r^iardin;;  allowancee  to:  423. 

pnrjiu?Je  of:  42'A. 
detail  of,  a.H  military  iiiPtnietors  at  e^hirational  institntions:  429. 
allowanre  of  extni  roinpensation  not  contrary  to  Constitution;  430. 
slatnte  prf»iiii>itin^i,  fmni  hcilding  rivil  offices^,  intention  of:  431. 
appropriation  l>il!,  francliistfa,  etc.,  in  the  Philippines.     (See  Spooner  amend- 
ment. ) 
Rqariilationsi,  provisions  of,  reganling  property  oaptrired  by  United  States;  fomti 
622. 
Articles  of  compact: 

between  original  States,  et<'.,  and  inbabitante  of  Northwest  Territorv:  75»  76,  81 
Attomey-Oeneral : 

opinion  of,  reiranUnp  mining  claima  in  Ctiba,  et*\:  370  et  seq. 
letter  to  S4-rn'tary  of  War  regarding  wreck  of  the  Alfonso  XII  in  Cubftn  on«til 
waters:  556. 
(8ee  Vessels. ) 
landing  tA  ealUen  in  Cuba  and  f'nrto  Rico,  opinion  of:  ;^55»  539. 
letter  to  St*iTetary  of  War  regartling  laws  in  foree  on  change  of  mitver^gntr: 

2H,2^J,  lH8/JtMl. 
opinion  of,  on  uppHaition  to  eonstnirt  wharf  at  Ponee:  363. 
mining  elaiins*  in  t*nl)a^  etc.:  371-373, 
eoneeK«ion  to  r>ady  A  Co.:  :i59, 389, 408, 536, 573, 631. 
Torre  Pli  eoJicemon  for  tramway  in  Habana:  580, 
views  on  right  of  expatriation:  175. 

extra  allowaneee  to  arniv  officers:  429. 


Bank  of  the  United  Statea: 

art  of  (  nngrejj?  to  ini'or|>orate  siiliscTibers  to:  172. 
egtalflislinient  of  iimneh  in  New  Orleans:  172. 
Banks  and  banking: 

in  the  l^niteil  Static  Huhject  to  legi.^latlve  n?gulatioD  and  control:  258, 

property  right**  f^uhjtH  t  tit  juti  puUintm:  25il» 

act  of  Philippine  Commi^flion  to  prevent  discrimination  afzainst  Uni*--' 

ourreney  not  in  contravention  of  prineiples  estahlished  for  protectioi 

erty  rightn  in  the  ITniteil  State**:  2(M>. 
Batteries,  stationary: 

left  hy  Spiiin  in  t/nim  and  Porto  Uieo,  rejiort  on  suggested  ajfreemen' 

tion  of;  506-57 L 
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Batteries,  atationary—rotitinnetL  ,..^^^^^^_ 

f:ii1iin-  ivf  oviii'tiatiuii  crMiiiiiii^ifin!)  lo  i^rree  Bg  ta  diepoeal  ol:  567.  ^^^B 

ill  llie  FhiiijipifirH  umi  *iiiam,  a^p'eemeot  as  to:  567.  V 

Baylies,  Capt.  James:  V 

ftiiUi'ttir  ««f  I  UHicitii^i  iU  (tienfueKOR,  Culm:  478, 

{ StM'  Bubuque,  Jacob.  ) 
Beds  of  streams: 

in  PortM  liiro,  etc.,  the  pnifH^rty  »»f  Mu*  t'rowu:  i\n>. 

(Ser  Streams-  ► 
Bellig^ereot  occupation,      i,  Sx*  Military  occupation. ) 
Beliig^erent  parties: 

in  a  puhlif  war  an^  iinle|H'n<limt  nation?^:  211, 

iHit  rH|iiire«l  t<«  |»ay  fur  «liiinai^"^  to  jintiK»rly  in  1rai.*k  of  war:  341,  343. 

may  occupy  am]  m^iu*  property  of  [*rivaU*  infii\i(liialH  without  liability  f<jr  rojn- 
petiRatioii:  'Mf*. 
Bellig-ereut  rights: 

aiittiuritt  of  rijite<l  StAt**H  U»  exertuee,  in  tlesalitig  witti  tJiKiirrf'ttioti  in  tlie  I'liil- 
ippim***:  21  l-iilH. 

customs  dutiw  t^xacrt^Ml  by  ^joveriuiient  of  Ptiilippine?^  ('nf<>ne<l  l\v  exercise  of: 
211. 

may  \*^  f*x**TimH\  hy  siivt^rri^nly  i'ijj^Mt?e«J  in  Fiijiiin'WHinj;  insurrtx'tion:  212. 

fxerciw  of,  liy  rnited  Stal<^^  in  Philippirii*  Ii*laii<lH  not  uffc<-t*'d  by  treaty  of  jxmce 
with  Sjiflin:  2lt). 

ri^;ht  of  ITnitfMl  Stjite?*  to  i*xen*im%  in  territory  in  ini*QrreclioD:  227. 

I'on fist Bt ion  of  cni'niy'j*  |irofierty:  K7, 

ri^jht  ti^  levy  mntribntionfl  on  enemy 'i^  projierty:  217. 
Benton,  Thomas  H.,  Senator: 

iji^rription  of  (h^Uite  in  ( Vtji^reMj*  oJi  extt*n>tii)ii  of  t 'oniiititntion  to  Utif»*r  Cali- 
fornia atifl  New  .\b*xiro:  96  el  t*e(j. 

stntemiHit  H'^iniin^r  <»riKin  of  doetrine  ann*>nn*'^'<l  in  I>retl  ^Si'ott  case:  IH, 

**Ttiirty  Years  in  the  Tniled  State*?  8eiiate/'  »iuijted;  i*<i-iO0. 
Birkhimer: 

on  i^it nation  exiptinjr  in  reliel  States:  18,385. 

reirulation  of  trade,  ete.:  22o,  IJfKi,  :i26, 338. 

on  milttiiry  jjoveroment:  18,363. 
Black.  Wm,  M.: 

rhief  en^rineerof  Haliana:  453. 
Blair,  Prank  P.,  ilintriet  attorney  in  New  Mexieo: 

letter  to  Attorney-General  rt^niing  prosecutinn  of  inann^enti?:  271-272^501-502. 
Blockade: 

riicht  of  Fi^leml  jinthoritie>*  to,  fKirtn  <»f  n'liellioiii^  States:  211. 

lineohj',^  priM'laniaiion  lierlaring,  of  |MjrtH  of  ri*l>elliouj*  States:  220. 
Board  of  harbor  works  of  l*i>nee,  P.  R.: 

af*j*lieation  of,  to  Unite*!  Stat*«  Government  for  a88iFtant^>  in  rolleilin^^  elaim 
ajyainM  Spun:  484,485. 

how  ert^ate*:!:  4H4. 

apprtival  by  Seen*lary  f»f  War  of  views  set  forth  in  reiM>rt:  485- 
Bonds  of  Cnlia: 

f*tateiiient  of  Whitelavv  Keid  reganlint;:  187. 

aiiionnt  iw^ntni  by  Spain:  U*2. 

vleclarations  eonraine<l  in:   1U2. 

contention  of  8[»Hnij*h  C<»mmi>«»Hion  al  Paris  { !89H)  re^nlinjf:  192, 
.\menciin  C4jnmiiHHion  at  Fann  j  IKttHj  rejjardbjfr:  192: 
Boundaries: 

of  Mexican  Hepublie,  «leH^nute<l  by  treaty  of  1848:  41. 
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td  United  Statee,  do  not  mlvaiice  with  t*acre»*f»il  armies,  i-fc:  4J* 

t'&ti  iitit  Itv  exteniU^I  by  iiuliutry  arm  of  <.iov**miiieJ3l:  4^ 

nf  a  nation,  will  of  lepntaturt*  niuM  Ix*  roepected;  47. 

<U'tt*niiinrttion  of,  n  \>i*\it\rsi\  <jnfstkiii'»  250. 

t  See  Territory;  United  State», ) 
Bradley,  J. : 

M  p i  ri  if  m  i n  le^l - lemi  v  r  f  iy^es ;  tSU, 
Brewer,  J. : 

i>piiiitit)  with  rt'foivncf  trj  pi>werH  of  a  Terrilorv:  108. 

viewR  in  ATneriean  I^nbliahiDg  Co,  r.  Fieber  on  right  t»(  triiU  hv  jury  ii 
of  Coliinibiij:  IIK 
British  North  America: 

nviprnral  triuitiei^  between  i'nitju<l  StaUa*  anil  (treal  liritmn  KtiiuiTniiij*\ 
in  waters  of:  ;i2ll 
Brown,  Maj,  Geo.  L>.: 

( oIkH't<pr  of  riif^toiuH  at  Cienfuegoei,  Cuba:  478, 

(Sti^*  Dubuque,  Jacol). ) 
Brown,  J. : 

*h  ri>iiiin  in  DiMtlcy  r.  rniti**!  States:  *22H^  245, 
Brown  v.  United  States: 

Hovorei^nt)'  an  to  dtn-larin^  war  and  uh  to  it»^  execulitin,  t^tc*:  279,  280, 

rnnliwjition  of  pri\at<*  |im|>t^rty:  iJHt*,  281,  m\K 
Brussels  project  of  an  inrornational  diH'laration  ('onceniini^  Laiva  and  ra 
war: 

l»rovii!^i<*nH  of:  il,  22*(>^  424. 
Buchanan,  James: 

htal**inent  nv^fHvtiiii^ri^nliiiuetluxist^nreof  iiiiUtary  jco\*ernmc»nta  in  Xei 
and  rpiHT  raliforniu:   1(k 

letter  frotii,  to  Williani  V.  Vorhies,  rej^ardinjj  postofficee,  tatv,,  in  Califoti 
Buena  Vista,  Countess  of: 

rejiiFrton  i>utition  of,  for  relii^f  ami  indemnity;  194-209. 

refusal  of  Cnited  Staien  atitUoritit*>i  to  allow,  to  enjoy  ernoliuueuts  apr 
to  otlire  of  hijtjli  slieriff  of  Havana:  ]^h. 

aj>|teal  to  ( General  Lndlovv  and  Creueral  Bnwke:  lf*6. 

relief  iieinafnled  hy:   U>ti. 

lontetition  of,  re^ranling  olHre  at  high  sheriff  of  llaliana:  196w 

defenninalidii  of  the  Se<  relarv  of  War:  2tl9. 

( Si-e  Hig:h  aheriflf.) 
Business  intercourse: 

hetweeiM  itij^en.H  of  State**  Hi  war.  unlawful:  221, 

(Sec  Commerce;  Trade,) 

C. 


Cable  concecsions    in    Cuba.      (Si^e    French  Cable  Company:    Xntema^oi 
Ocean  Telegraph  Company;  Cuba  Submarine  Telegraph  Company;  Unii 
States  and  Haiti  Tele^aph  Company. ) 
Cables: 

inteniational  convention  for  protection  of  submariut* 
(See  Cuba. ) 
Cagigas  Jose: 

riaitn  of,  a^a»i»''^t  military  government  of  Cuba  for  dfuiia$?0ia  t 
Hit»n  with  pjveriiinent  vewHtd:  WB-029. 
deteniiinalion  of:  52t^. 
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Ci^a  de  Muertos  (iHland) : 

n»iH>rt  on  aimiilim'nt  of  titio  to,  ^ninte<l  by  (teneral  Henry:  448-451. 
Calero,  Juan  B. : 

rojxjrt  on  application  <»f,  to  annnl  jndj^nients  renderetl  by  courts  of  Cuba:  486. 
denial  <>f  application  by  S«NTi*tary  of  War:  487. 
Calhoun,  John  C. : 

delate  with  \Vt'l>ster  rivanlinjr  extension  of  (^institution  to  Upper  California, 

etc.:  IH)  ct  Heq. 
delate  with  Webntcr  in  1849  n»ganliny  extennion  of  Constitution  over  newly 

acquire<l  territt>ry:  140  et  siHj. 
doctrine  of  extensi<»n  of  Constitution  over  territory  proniul>?at<Ml  by:  140. 
contrary  views  entertaine<l  by,  while  Secretary  of  War  under  Monroe:  140. 
California: 

comiuest  of,  title  acxjuired  by:  186. 

atTomplished  ))y  canii)aijm  of  1846:  166. 

when  complete:  384,468. 
customs  dutitv,  levy  of,  on  products  of:  102, 167. 

circular  of  R.  J.  Walker:  102, 167. 

exacttKl  by  j^oveniment  of  civil  affairs:  166. 

instmctions  of  Wm.  L.  Man*y,  Secretary  «»f  War,  to  Colonel  Mason:  102. 
military  jroverrnnent,  establishment  and  origin  of:  12. 

how  institutwl:  13. 

continmnl  existence  of:  16,20. 

annoumvmcnt  of  Colonel  Mason:  101. 
navi^rat:  .>n  laws,  enfon!ement  of:  103, 167. 
jK>st  nmtes,  lu-t  of  1848  establishing:  101. 
tariff  of  the  Tnite*!  States,  enfonrement  of:  103, 167. 
en<l  of  Mexican  rule  in:  28,  :{o9,  3JK),  492. 
letter  from  Buchanan  to  Vorhies  reiiranling  jKjst-offices:  102. 
lK)und  and  privilej^Ml  by  Constitution  ex  propriu  rigore:  103. 
a  jwirt  of  the  Cnion  on  excrlianj^  of  ratifications  of  Mexican  treaty:  102, 167. 
annexed  )>y  treaty  with  Mexico. 

recognition  of,  by  Congn»s8  as  a  part  of  the  Union:  102, 167. 
act  of  Congress  extending  revenue  laws  over:  167, 169. 
oirganization  of  indeixMident  State  government:  169,  243. 
refusal  of  Congri'ss  to  riH'ognize  St^nators  anrl  Reprt^sentatives:  169,243. 
message  of  Pn'sident  Taylor  regarding  colle<'tion  of  revenues  in:  170. 
validity  of  irmnts  of  pueblo  lands:  1^3,384. 
termination  <>f  autln)rity  of  Mexi<'an  officials:  \\M. 
insurn'ction  against  military  government;  ♦>8t>-730. 
rt^linquishment  of,  by  Mexico,  by  tn'aty  of  1848:  41. 
title  of  Tnitinl  Statt'S  iK*rftH't<Hl  by  con<|m>st:  41,81. 
debate  on  question  of  extending  Constitution  to:  9«)  et  secj. 
acts  of  Congress  cxtemling  lM)undaries  to  include:  101. 
laws  relating  t<>  treiison,  etc.:  672. 
Calvo,  Droit  International: 

cite<l:  51. 
Canada: 

tra<le  (»f  Vermont  and  Northwest  Territory  with,  under  first  tariff  law:  158. 
Capitation  tax: 

constitutional  provision  reganling:  92. 
Captures  on  lan<l  and  water: 

constitutional  provisions  reganling:  25, 6.3, 267, 622. 
in  war,  vest  j>rimarily  in  the  .sovereign:  108. 

13t)35— 02 J:7 
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Captures  on  land  and  water — Continued. 

mxiuisition  of,  by  conqueror  not  fully  cwniwimmated  uatil  eonflnned  by  1 

pea(*e:  108. 
all  enemy's  property  subject  to:  266. 

(See  Oonflsca^on.) 
at  sea,  liability  to  confiscation  determined  by  piiae  ooarta:  206L 

parai^s  title  to  arms,  ammunition,  etc :  266. 

titio  til  |>en4ona1  property  passes  with:  266. 

IK>wor  of  (V>ngni«  to  make  rules  oonoeniiiig:  26^  85^08^  267, 62S. 
Castine,  He.: 

HtatiiH  of,  under  Britinh  occupation:  61. 
Oatalina,  The: 

claim  of  .Tom'  (^gaa  for  damages  on  acooont  of  willirion  with  Govenun 
sel:  52<W>21). 

(See  Cagigas. ) 
Cattle: 

fee  for  slaugliter  of,  in  Ilabana:  195. 

(SiH'  Buena  Vista;  Duplessis;  High  shnrifr. ) 
Cession: 

nuuining  of,  as  iiHe<l  in  treaty  of  peace  with  Spain  (1888):  46L 

of  territor}'  may  \w  demanded  as  a  condition  of  peace:  48. 

territory  may  Ihj  acquired  by:  51. 

asHciit  of  HoveriMjni  nei«»wary  to  complete:  161. 

of  territory,  pHrti('ii»ation  of  House  of  RepresentatiyiQB  in  aoooptii^:  151. 

of  Iluwaiiau  IslaudH:  42. 
Chase,  Salmon  P.,  Ch.  J.: 

(U»s<Tiption  of  militar>'  >r<»vemment:  12. 

o])iiiion  ill  Kx  ])jirte  Milli^in:  35. 

martial  law  <U'lin(Ml:   11*,  ;}(>;{. 
China: 

drinainl  f«»r  Mexit'an  roina^Mii:  257. 

i  nil  nutation  '*^  M<'xici,n  i)esoH  from  the  Philippines:  257. 

consular  <-oiirts  in:  57. 
Chinese: 

exclnsinii  act,  authority  to  enact:  9(). 
ciu*es:  <>S, 

cxcliLsion  of.  an<l  objectionable  persona  from  the  United  Rtatee:  120. 
Chinese  immigration: 

I>rohi])ition  of,  into  the  Philippines:  482. 
Citizenship  of  inhabitants  of  islaiuls  anjuired  by  S]>ain  from  the  United  St 

allciriancc  must  not  1m'  C(>nfouinle<l  with:  114. 

is  created  by  the  consi'ut  of  the  so\>*rei>;iity:  114. 

orij^'inatt's  with  the  <iovernment:  114. 

is  basiMl  on  alle;:iaiu'e:  llti. 

is  not  necessary  resultant  of  acknowledgment  of  allegiance:  118. 

is  not  price  oaid  for  alh^^iance  of  men:  US. 

under  UnitcNl  States  (iovernment,  not  a  rijrht  inlierent  to  all  men:  119. 

is  conferriHl  by  the  (Joveniment:  HI). 

how  citizenship  may  1h^  ac(piire<l  in  the  T'nitiHl  States:  119. 

can  notlK'  confern»d  by  President  and  .S'liate.  12(). 

rijrht  of  Spain  to  accept  n^newal  of  alUvi»»<*t*  f<>  it  by  mdividuai  inhabit 
territories  acqiiire<l  by  rniti^l  Stat(»s:  17S. 

indipeiKlent  Stat*'  may  tender,  upon  any  ctmditions.  175. 

Koszta's  ciist»:  118-119. 

feudal  rule  of:  115. 
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Citizenship  of  inhabitant?  of  isluiuls,  ctf.  -('nntinu«»<]. 

of  in]ia])itiintH  of  the  riiilippiFics,  ( '< ni>:rfs><ional  rt^Hohition  n^ganUng:  247. 
of  Spain,  laws  ri»<ranlin^:   171-5,174. 

rights  jrunrantiMMl  prrsons  ri'sidinjr  in  (h^UmI  islandn:  474. 
legal  standing  of,  in  ronrts  of  Cnha:  47<>. 

jnris<liction  ovor  i*stat4»s  of  <UH.'eastMl,  in  Cuba:  476. 
(S4>e  Expatriation;  Allegiance. ) 
Oivil  code  of  Spain: 

provisions  Regarding  citizenship:  174. 
Civil  government: 

in  rclH'l  States  inimical  to  the  Tnion:  \^. 

right  <»f  President  to  form,  for  coiupiertMl  territory  during  the  war:  25. 

may  be  terminate*!  by  Congress:  25. 
in  Cuba,  anthority  of  Commander  in  Chief  to  i>arti(ripate  in:  34. 
in  Porto  Hieo,  ntn-essity  of  establishment:  25. 
in  the  l*hilij>pines,  establishment  of,  a  war  measurt*:  229. 
I>owers  of,  exereist^d  by  military  and  civil  otticials:  281. 
how  administenMl:  2.S2. 
Civil  law  and  jK^nal  law  continue  in  forc(»  in  enemies'  t<?rrit()ry  under  military  gov- 
ernment, etc.:  14,  198. 
continiie<l  in  fon*e  in  territory  acquinnl  by  CnitCMl  States  in  war  with  Spain:  110. 
of  Spain.     (See  Civil  code.) 
Civil  procedure: 

provisions  of  Spanish  code  of,  reganling  wrecks:  561. 
( StM^  Vessels. ) 
Civil  rights.     (See  Bights.) 
Civil  war: 

to  what  cont^'sts  term  may  Ix*  applicnl:  212. 
(Set*  American  civil  war. ) 
Claihome,  (governor  \V.  C. : 

(?xen-ise  of  legislative  and  jn<licial  power?  in  Louiniana:  30,  43. 
lettor  from  Si»cretary  Gallatin  to,  instnictions  for  taking  poetsession  of  Louisiana: 
159. 
Claims: 

of  aliens  agjiinst  the  T'^nited  Stat<»s  can  not  U»  prewnted  to  Congress:  340. 

for  nnli«|ni<latiMl  <iamages  against  TnittHl  States  must  be  presented  to  State 

Department:  XiS),  4m. 
rule  of  Congress  regiirding  consi<lenition  of:  340,  409. 
letter  of  Ihimilton  Fish  repinling:  1^0. 
must  address  (Jovermnent  through  diplomatic  n»i)n^»ntative8  of  their  own 

(Government:  1)40,  .'141. 
c4L»*i's  in  which  aliens  may  maintain  suit«  in  UnittHl  Stiites  ( -ourt  of  Claims: 

344. 
which  can  1h»  a<ljusted  an<l  consitlered  by  War  IX;i»artment:  616. 
(S^M*  Herrera,  Sobrlnos  de. ) 
Cocoanut  palms  in  the  Philippines: 

value,  vti\:  ()()S. 
Cocoanuts: 

exiM>rt  duty  <>n,  in  the  Plnlippines:  218. 
Code  of  civil  procedure  of  Spain: 
provisions  regarding  wrecks:  561. 
(Si^  Wrecks. ) 
Code  of  commerce  of  Spain: 

provisions  repirding  wrecks:  5<U. 
(See  Wrecks.) 
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Code  of  military  justioe  of  Spain: 

provisions  of,  regarding  desertion,  etc:  563,564-^600. 
(See  Xdulla  Saea. ) 
Collectors  of  cuatoma  under  military  government: 

right  of,  to  administer  estates  of  deceased  persons:  47S-481. 
circular  of  Insular  Division,  War  Department,  regarding  duties  of:  479, 481,  S 
Collision  of  vessels; 

provisions  of  Spanish  law  regarding  damages  for:  527. 

(See  Cagigaa,  Joa^.) 
determination  of  administrative  policy  of  Cuba:  529. 
Colorado: 

extension  of  Ck)nstitution  to:  90. 
Comerio,  district  of: 

report  on  application  of  Ram6n  Valdes  for  license  to  ntUiae  water  power  of  1 

Plata  River:  495-500. 
(SeeValdea,  Bamdn.) 
Commander  in  Chief 

of  military  forces  may  confer  legislative  and  judicial  poweie  upon  mllitaiy  oa 

manders  in  time  of  war:  34. 
of  the  Army  and  Navy,  authority  to  participate  in  dvil  goveniment  of  Oaba:  9 
(See President;  Executive.) 
Commanders  of  military  districts  in  rebel  States: 
powers  of:  17. 

powers  conferred  upon,  by  reconstruction  acts:  S4, 284. 
Commerce: 

ill  the  Philippines — 

rij?ht  of  (jovemment  to  regulate,  report  on:  210-254. 
authorized  with  c^'rtain  parts  of:  222. 
unlawful:  222. 
IX)rtH  o|HMi  to  foreijrii:  232. 

rijrht  of  rnit<vl  StatoM  to  n»>rulato,  with:  241-251. 
j)nj]iibition  to  tradi*  witir.  30:5,322. 
treaties  of,  not  ])in(iinjr  upon  new  State  formed  by  reparation:  190,  303, 327, 63S 
with  rebel  States:  220,  253. 

autliority  of  Pre^'^iilent  to  control  and  n»jrnlate,  in  hostile  territory:  219,227. 
illejj:ality  of,  with  public  encniies:  221. 
power  of  ('uited  States  Government  to  i>ermit  limited  intercourse  with  enem 

in  time  of  war:  222. 
right  to  regulate,  with  territory  subject  to  military  occuimtion:  225,303.325. 
of  military  occupier  to  regulate,  with  districts  subject  to  his  occupatioi 
227. 
regulation  of,  an  incident  of  military  government:  225,302,325,338. 
permission  of  foreign  nations  to,  an  act  of  grai'e  on  part  of  sovereignty:  304, 32^ 
sovereignty  of   Unite<l  States  not  encumbereil  by  Spanish  personal  contrad 

regiinling:  304. 
with  Sulu  Islands.     (See  Sulu  Islands.) 
treaties,  suspended  in  the  presence  of  war:  331. 
riglit  of  Congress  to  regulato  and  control,  in  time  of  peace:  332. 
Birkhimer  on  regulation  of:  225, 303,  325, 31^. 
Commercial  blockade.    (See  Blockade. ) 
Commercial  Cable  Company: 

opinion  of  Attomey-CTeneral  as  to  api)lication  to  land  cable  in  Cuba  and  Port 
Rico:  355,539. 
Commercial  code  of  Spain: 

])rovi8ions  of,  regarding  wrecks:  561. 
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Oomxnon  law: 

trial  by  jury  is  an  essential  part  of:  110. 
lK»longa  t«>  the  Anj^loSaxon  rac<»:  110. 
;  did  not  attach  to  territory  a<•<|uir^^d  by  IJnitwl  Stat<.»8  in  war  with  Sjtain:  110. 

^  can  l)et*onie  of  force  in  territory  ao<|uire<l  by  United  States  only  by  Congressional 

action:  110. 
Oomznutation  of  sentences: 

by  courts  of  Cuba  inij)ose<l  upon  jiersons  serving  the  same  in  territory  subject  to 
Spanish  sovereignty:  507-510. 
Concessions  in  Cul)a: 

Foraker  nisolution  rt^ganling:  357,  .%7,  387. 
opinion  of  Attorney-Cieneral:  367. 
passage  of:  367. 

puriK)9e  of,  as  to  municipal  rights  in  Cuba:  387. 
effect  of:  387. 

how  restrictions  create<l  by,  operate:  388. 
not  to  1h^  conHtrue<l  as  prohibiting  municipality  from  exercising  ordinary 

rights  of  ownership:  543. 
a  voluntary  renounctMnent  by  Uniteil  States  of  fruits  of  I'onquest  in  Culm:  544. 
right  of  Sjmin  to  grant,  after  signing  of  protocH)!  of  August,  1898:  585,  505-603. 
Confederation : 

right  of  Stati»s  to  impose  export  and  import  duties  under:  237. 
Confiscation: 

of  enemy's  projwrty:  87. 
report  on:  264  et  se<|. 
is  a  sovereign  right :  265. 

how  right  of,  limited  and  controlle<l  in  time  of  peace:  265. 
is  a  lx?lligerent  right  in  time  of  war:  265. 
all  property  within  enemy's  territory  is  subject  to:  265,  266. 
of  private  proi)erty  more  easily  ju8titie<l  in  civil  wars:  265. 
distinction  l)etwiH»n  [)roi>erty  on  the  .•*ea  and  on  land:  2(W. 
establishment  of  prize  courts  to  determine  liability  to,  <jf  (^aptures  at  sea:  266. 
purpose  of  (ronrt  pnx»iHHlings  in:  266. 

exercise  of  right**  of  impressment,  reprisal,  et<'.,  constitute:  26<J. 
of  proi)erty  to  comi)el  j)eace:  267. 

Congres.s  has  authority  to  declare  will  of  sovereignty  reganling:  267. 
act  of  Congress  for,  of  pro[)erty  ust»<l  for  insurrectionary  purfMJses:  267. 

of  rel)el  pn>iK^rty:  267. 
of  private  proiH»rty,  right  of,  derivt^l  from  laws  of  war:  269. 
not  conferred  by  k»gislation,  but  may  Ih»  regulate<l  by:  269. 
to  prevent  u«»  by  enemy,  is  exercise  of  war  jiower:  269. 
lH.»longing  to  an  insurgent,  is  an  exercise  of  municipal  power:  269. 
TnitiNl  States  may  exercise  war  iK)wer8,  etc.,  while  engage<l  in  suppressing 

an  insurrection:  269. 
wlu'n  inten<led  as  punishment  for  crime,  must  Ik?  authorize<i  by  k»gislative 
branch:  269. 
not  the  case  when  war  iM)wers  of  a  nation  calle<l  into  a<*tion:  2(59. 
in  the  Philippines,  as  a  punishment  for  treastm  agamst  F(*<Ieral  (Tovernment 
of  the  I'niti'd  States:  270. 
jis  a   punishment   for  resisting  lawful  authority  of  military  govern- 
ment: 270. 
<>n  land,  when  projKT:  279. 

provisions  of  S|iiinish  c(mstitutions,  etc.,  regarding:  398. 
laws  «>f  American  colonies  for.  277. 
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ConAflcation — Contintied. 

Congress  only  authority  which  can  invest  courts  with  jti 

det*^nnliie  proi '»•«?< ling»  f<>r:  280, 
(See  Property. ) 
Congress  of  tin*  ruiti'<i  Stales: 

cminJie  of,  reitird^nnnj:  military  K«veminent  after  civil  war:  ITt 
piwifSi^e  of  ' '  t\Hi msr  n li't r< ni  act*:  * '  17,  3«i4,  S63, 

( Sec  Becoastruction  acts» ) 
t^an  not  intrude  upon  authority  of  President:  22, 35, 27»,  96& 
tri  deteniiine  civil  richtii  and  politicks]  i*tfitU8  of  ifihahitai 

by  Spain:  24,  46,  175, 243,  244^,  241 
ftet  of,  decliiHiig  the  exinteiKi*  of  war  lietweeii  the   United 

2:^,  :m, 
refusal  of,  trj  recogniste  action   taken   pursuant  ta   executive^ 

tion:  24. 
refusal  of^  to  recognize  jrovemuients  efitahlishe<l    m  Tennesseej 

jAUiisianu:  24,  244, 
auth*>nty  vested  in,  to  eHtah!i»li  civil  government  in  Porto  Rieo: 
powers  of,  rej^irding  war,  It^ltera  of  luan^ue,  and  capttnx^:  35.  35u 
territory,  etc.,  Udon^tin^to  Uniti»<l  Siat43s:  2ai 
lej^i.^lative  f>owers  vet*led  in,  hy  Constitution:  25,  li\  71-73,  7^ 
ri^rlit  of,  to  lejrislnte  for  Porto  Hieo:  29. 

joint  resolution  for  the  reccijfnition  uf  the  independence,  etc:  31 
by  reeonsit ruction  act^,  conferred  judicial  aiul  legislative  pi)wef^  a 

ens  of  military  di^itrictf,  etc.:  34. 
may  presierilx'  manner  of  asserting  sovereignly  of  United  Stat^^: 
i  n  d  i  TtT  i  1  y  eon  t  ro  Ls  eou  rse  o  (  h  ost  i  i  i  t  i  es :  M,  278,  :^S. 
can  not  interfere  witli  lx41igerent  oijcrationsr  36,  278,  368. 
is  vested  with  the  power  to  extend  or  contract  territoriai   bon 

Uuiti*^!  States:  37,  41. 
how  op[Mjrtimity  to  extend  Ixmndaries  may  be  afforded:  3fiL 
couipletion  nf  transfer  of  the  Florida*?:  38, 
rejection  of  f^roffi-r  of  Sautn  Domingo:  38» 
action  of,  na  reganlt^  proffer  of  Texas:  3S. 

in  annexing  tlawiiiian  Islands:  38 
re<iu€^t  of  to  States  not  to  j.sgue  grants,  etc.,  for  unix^cupied  lerrl 
passage  of  act  to  accept  cession  of  territory  hy  North  C-andina:   40. 
joint  resolution  annexing  Hawaiian  Isiands:  42, 
anlfiority  of,  to  legislate  for  territory  ap[>ertaiiimg  to  but  beyi 

of  the  UuUe<l  Statt^s;  5U,  57,  til 
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Ck>ngTe88  of  th<'  Unito<l  States — ContiniUMl. 

[Miwi'rs  of,  to  cxtt'inl  ('onstitntion,  <'t<'.,  ovit  iu»wly  arqiiireil  territory:  14C. 

prot'etviinp*  in,  <>n  ])ill  for  payment  of  price  of  Alaska:  151  et  m^\. 

Hoverei^rn  will  of  the  people  to  l)e  <leclare(l  by:  151,  245. 

rijrhts  re;rar<linjr  jrovernment  of  territory  etc.,  niUHt  Ihj  eonferre<l  by:  169. 

authorization  t«»  Prt^nident  to  increawt^  Regular  Army:  215. 

excen-ise  »>f  war  jM)werj<  by:  21^15. 

ri^rht  of,  to  impost^  taxes  etc.:  92,  2:57. 

regulations  of  exi>ort  trade  by:  21)8. 

pHHtHMlings  in,  for  impeachment  of  I'resident  Johns<^m:  24,  244. 

n»soluti<m  of,  reganling  inhal)itinits  of  Philippines:  247. 

right  of,  tn  regulate  an<l  <'<>ntrol  tra»le  in  time  of  ih'juv:  'Xi2, 

powers  of,  over  |>ublic  property:  <)7. 

nH'ojrnition  of  California  as  part  of  tlu»  Tnion:  102,  167. 
Ck>nnecticut: 

cession  of  untwcupied  lands  to  Fe<lenil  (M)vem!nent:  123. 

laws  relating  to  treiu^on,  etc.:  672. 
Oonqueror: 

has  right  to  displace  preexisting  authority:  15,  217,  226. 

I>owers  of,  unlimited:  15. 

by  completion  of  «'on<|Ut»st,  iKH-omt^s  alisolute  owner  of  pn)|)erty  (t<)nquore<l    108. 

right  of,  t<>  levy  contributions  n\Kni  enemy:  217. 
Oonquest: 

territory  may  )k>  ac(|uinMl  by:  51,  85,  108. 

results  from  invasion:  86. 

title  by,  how  ac<|uired  and  maintained:  86. 

I>ower  to  ac(|uire  territ4)ry  by,  vt»ste<l  in  Unitwl  States:  94,  108. 

payment  of  <lcl)t  cnforce<l  by:  182. 

is  a  valid  title:  244. 

iKmndaries  of  rni<ni  not  enlargi»<l  by:  244. 

the  definite  appropriation  <»f  territory:  386,  543. 

rights  of,  arc  dcrivc<l  from  force  alone:  582. 

by  term,  is  un<lcrstood  the  forcible  ac(|uisiti(m  of  territory,  etc.:  582. 
Oonsent  of  the  g^ovemed  (see  Allegiance:  Expatriation):  114-118. 
Conspiracy: 

question  of  inserting  chargt*  of,  in  crnnplaints  against  Neely  an<l  Rathbone: 
545-554. 

can  not  merge  in  misilem(»anor:  546. 

merges  in  fel(>ny:  547. 

re(|uin'ments  of  rnitiMl  States  Ilevistnl  Statuti'H  to  make  offense  a  punisliable 
one:  54S. 

provisions  of  Spanish  jK^iml  c<Mle  regarding,  to  nunniit  trt»ason:  548. 

lew  inajeste:  648. 
rel Million:  54^f. 
st^lition:  549. 

define*!  in  Spanish  i)enal  co«le:  549. 

( S4H*  Treason. ) 
Constitution  an<l  laws  of  Tnited  Staters  Hu)>stitnte(l  by  lawH  of  war  under  military 
government:   13. 

of  Texa^.  amendment  of,  U'fon*  piissage  of  nn'onstniction  acts:  18. 

obligation  of  Tnited  States  under,  to  guarant4t»  every  State  republican  form  of 
government:  22. 

provisions  .»f,  regi.rding  war,  letters  of  manjue,  rules  concerning  eiiptures:  25, 6^^, 
86,  94,  622. 


emituemtion  of  rijflit**  m^  not  to  Jie  couatr 

IwivverH  nt*t  "leleKattni  Uj  Uiiite<!  States  by,  reserved  to  1 

j^igtiittiirt*  of:  7tj. 

nititii-atiini  ^if:  77. 

extvDwoii  of,  Ut  Temtorie*^  of  the  United  8tateia:  84, 140. 

IhititatJonH  of,  hi  favor  at  (*erw:>nal  ripfhti*:  KH. 

ptjWiTt*  ami  ri^ilitH  fr\'»tetl,  eto.,  itot  iuboJeat  to  all  people:  90, ' 

flow*  not  extc^nU  t\r  /#ru//w>  t'i^orf  tu  United  States  terrilory  oataicj 

arits*:  90, 
extens«ion  id  to  New  Mexico:  HO 

ivtyanizi^l  territorie#>:  i>0» 
extentlfl  to  all  jilacos  fiver  which  the  (iovorntnent  extends:  f>l J 
war  anti  tn^aty-iiiakinjjf  iMi^vtir  roiiferrf<i  an  iUnemmenl  of  ITnioD 
ilelitttc  f>etween  faih^aui  and  Wel>}«tfr  mi  extension  of,  to  Upj 

New  Mexico:  96, 
not  made  ft»r  Territorie*^,  Imt  for  Stat^^s:  99, 
can  not  o|:>tTate  without  acts  *ti  Congress  t4^i  enforce  it:  90. 
extennion  oi^  to  Cahfornia:  108,  167. 

vestH  power  to  aciniire  territory  in  the  United  StAtea:  94,  108w 
pn^vimonf  of,  reblin^f  to  tiial  by  jury  apply  U*  Tyrritories:  HO, 
extension  of,  iin<l  laws  to  Utjth:  90,  l!L 
pruvisioriH  iif,  re^raniin^  trial  of  crimes^:  113. 
exteniiion  of,  h»  the  District  of  (Vihinibia:  113. 
limita-tiont*  of,  apply  to  PVdend  eourta  only:  114. 

inipo?«e<l  by,  do  tjot  bind  Con^resn  in  legi^latinjgf  for^ 
*if  lMnm<him"H  of  the  rnittnl  States:  120. 
dei^larationa  of  Monr«H,%  AtlarnH,  antl  Jai'kstui  that,  does  not  extend  eji 

over  newly  a*'tjuir«*fl  territory:  140. 
Senate  ih^ljatf  on  extension  of,  over  newly  acijuin^l  territorj'^:140  et 
p>rovis<ion  of,  n^^irdin^  raiwinj;  of  revenue:   liil. 

treat  ie.'*:  167, 
iiiYilt^  inlj^niitUrt^VfMiiiH  Imwm  should  lie  an  iirtiyHnniil  in  iiLfinli<< 


I 
r>  :140  et^ 
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Oontencioso-administrativo  proceedingv  in  Cuba: 

j)r()U»st  of  M.  F.  Viomli  a^dinnt  order  n»j^nlin^:  514-»518. 

onWr  of  (Lilian  military  government  HnH|x?n<linj?:  514. 

n*vie\v  of  Spanish  i)nM!e<liin»:  514  et  se<i. 

how  institute*!:  515. 

jurisdiction  of,  vt^Hteil  in  civil  c}iaml)er  of  liahana  audieneia  upon  American  oc'cni- 

Ittition:  515. 
jurisdiction  of  apfH^als  veete<l  in  supreme  court  of  (^il)a:  515. 
onler  contrary  to  provisions  of  treaty  of  [)eare  with  S]>ain:  516. 
provisions  of  treaty  of  peace  reganlinjf  ju(li(uat  prcH-eedings:  616. 
revoi-ation  of  onier  sus{H^n<Iing:  518. 
Ck>ntract: 

subject  to  suiK»rior  right  of  public  to  terminate,  etc.:  204. 
[M'rwjnal,  <i(H»H  not  Imnlen  soven»ignty  of  ce<le<l  territory,  etc:  206. 
is  expH'ss  or  iniplie*!:  .*U6. 
consi'nf  of  owner  essential  to  creation  of:  :^9. 
Ck>ntract  obligrations: 

CnittMl  States  not  liable  f.>r,  of  Spain:  180,  182,  183,  184. 
Oontributions: 

right  of  concpicror  to  levy,  on  enemy:  217. 
Converse  v.  United  States: 

comjHMisation  to  otticers  f«»r  extra  services:  424. 
(Si»e  Army.) 
Cook,  Mortimer: 

rei)ort  on  dis{>osition  of  effecti<  of,  in  the  hands  of  tlie  Philippine  military  gov- 
ern in  en  t:  5H)-528. 
( Stv  Collectors  of  customs. ) 
action  of  SiHTetary  of  War  as  to  effec^ts  of:  523. 
Cooley's  Constitutional  Law: 

cite<l:  .V). 
Corea.     ( Se<*  Korea. ) 
Corporations: 

can  not  l)e  oreat^nl  in  Port/)  Rico  under  laws  in  force  under  S|)ani8h  dominion:  491. 
an*  the  cnatures  of  a  law:  492. 
how  incH>rporate<l  un«ler  Spanish  laws:  492. 
Countess  of  Buena  Vista.     (  Sih*  Buena  Vista,  CoimtesH  of. ) 
Court  of  Claims  of  the  Unittni  States: 

ca.st^  in  wliich  aliens  may  maintain  a<;tions  in:  344. 
Courts: 

admiralty,  can  not  Ik?  e8tabHshe<l  by  Prt^ident  in  confjuered  territory:  22. 
cfitablisheii  in  Mexico  by  American  commander  agents  of  military  |K)wer:  22. 
nnu«t  await  lurtion  of  Congress  for  jurisrlicticm  over  newly  acquin^l  territory:  30. 
ordinary,  of  prior  government  continue  in  exi.»<t4»n«»:  liO. 
in  Porto  Hi<'o  can  not  U' authoriztnl  by  [^resident  to  (tasscm  rights  of  the  Tnited 

Statt^s:  'M). 
consular,  cst^iblishment  of,  by  (\mgn»sH:  56. 

right  of  ('(jngreK**  t«>  confer  jurinliction  in  <*ivil  matters  Uf»on:  58. 
when'  niaintainc4i  by  Tnited  States:  59.  • 

statutory  provisions  reganling:  59. 

opinion  <>f  Attorney-(icncral  (iarland  regarding:  59. 
created  in  Territories  are  not  Ftnleral  courts*:  114. 
in  Cuba — 

leuiil  stan<ling  <»f  S|»anish  subjwts  lK*for€»:  476. 

j»r<»visions  of  treaty  of  \Hnu\-  n»ganling  judgments  rendered  by:  486,487,509. 
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Courts— Con  tin  uexi . 

it!  Culm — C  (nrinueil- 
iiiriBilirtina  of:  5H0, 
coin rnutati nil  of  tteiitencefl  by:  507-510. 

final  ( harcU-U^r  «if  jn«l);nit'nt«  rt^ntlere*!  by  under  Sfmiush  law:  41^ 4i^. 
Grimefi  ami  offenj**^  wiinrnitt^?*!  on  thi*  high  stas,  t.*te.;  &.%  fIS. 
ronHtitiitiunal  jtrtnimoiw  ri'jjrareling  trial  of:  113. 
ct»nneHi*(l,  what  art*  nn<U'rsto*wl  bvt  in  Spanish  law:  554. 
Crimmal  conapiracy :     i  St'i'  Conspiracy. ) 
Crimmal  jurisdiction  of  Unit^l  .SUU*i4  ixmrtjs  over  felotiii«  ccnninitlftcl  «»n  Uietiiefa 

Criminal  prcNjednre : 

(lifCt'ri'nrt*  U-twet^n,  nndt^  civil  law  and  under  common  law:  553. 
Croaa  v.  Harrison  r 

viewH  iif  court  rt'>,^ir«linK  niHitary  K<^verninent  in  Oaltfarnia:   l*i. 
aatlionty  of  C'Oiiinuunlcr  in  Chief  to  k>vy  ilutit«  iu  territiory  under  mtltiary  g«n^ 
i'rnnicnt:  21H. 
Cuba: 

j^till  ^iivrrnnl  undi^r  \he  bw  of  l)elU|jerent  njiht:  33. 
iidniiniHtrali^in  of  ff*(at<'s  of  <lfci'iistHl  ^»er«>iis:  478--481- 

(St*t*  Collector  of  customB. } 
IkattcneM,  Htjitinnairy,  and  war  nmtjerial  k-ft  by  Sjiain»  report  on  Bugg^sted  sgree- 

meivt  ji»s  to  di^jHw^ition  of:  MifM>71. 
IioihIm  of — 

(U»i'n>wion  by  Wliit**law  Reid  on:  187* 
amount  i*J?ine<l  by  S|>ftiii:  192, 
dwlanitions^  coritaint^l  in:  IH2. 
contr]ili<in  rtf  fHjianiHb  Connni«^ii>ri  rfgardin^:  192. 
American  CoianiisHion  rt^pirtlin>r:  102. 
cahk^  coruf.s8iont*  in.     (Set*  rrench  Cable  Company,  International  Ocean 
Telegraph  Company,  Cuba  Submarine  Teleg-rapli  Company,  TTnited 
States  and  Haiti  Telegraph  Company. ) 
Cii^i^as,  .To^'%  rlaini  for  dama^^es^  to  tng  i<ii8tainetl  in  collision  with  CroveiTiinMit 

vcRMcl:  rii>6-52lh 
civil  jjovcmmt^nt  of,  authority  of  Comuiamlcr  in  Chief  of  Army  and  Navv  to  imt^ 
titijHitc  ill,  letter  from  William  McKinlcy  to  H<ecrelary  i^f  War  re^ariUnir:  i4l7. 
ct  I  m  III  n  tat  ion  i  yi  nen  tc  n  icth  I  )y  k  <  m  rt  s  of:  507-<)  1 0. 
i-om-esyiifns  ami  franchiHCH,  lon-aker  rcwdution  reganlin^r'  -^T,  367 ,  387. 

ri^bt  of  S|«iin  to|;mnt,  after  ni^n in ^r  of  jimtocol  in  August,  ISOH:  fiH^^  595-603, 
{SiH^  Foraker  resolution. ) 
ttont43ncicw*t>  at  I  m  i  n  i*>trat  i  v  o  pn  )vec^}  i  ngs . 

pn^ie^t  of  M.  F.  Viondi  ajjiiiiist  order  rt^rding:  514-518, 

order  tif  military  ^^overnment  HUHjieniling:  514. 

review  oi  Spanitili  pr(H'e<ltire:  5!4  et  khj. 

how  institnte<1:  515, 

juriwiielion  of^  veste^l  in  andieneia  o(  lialmna:  515, 

appeal.*!  ve^^ted  in  i^nprenie  court  fif  Cnlia:  515, 
order  contrary  to  provi^ifjtiH  of  treaty  of  peace  with  Spain:  51Q. 
prrjviBionH  of  treaty  of  peace  regartling  judicial  prooe^dings:  51ii 
reVYK^tion  of  onler  jMusfieniiing:  51S, 
court*  in — 

legal  Stan  cling  of  SpaniHh  Huhjeetw  in:  47t>. 

provisions  o(  treaty  i>f  p^'Ui-e  rcgariHn^' j  ndgm en  t^^  rendered  by:  4fi 

jurisdiction  of:  580. 

conuuutation  of  isenteuei*  by:  507-510. 
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Cuba— Continuod. 

Culuiii  and   I *an- American   Kxpro8s  Company,  report  on  contract  with  United 
liailwavH  of  Ilabana,  etc.:  511-513. 
annulment  of,  by  (Jeneral  Wocxi:  511. 
objections  urjjed  ajrainst,  by  Cuban  authorities:  511. 
provisions  (}{  contra<'t:  512. 
validity  sustaine<l  by  Cuban  government:  513. 
exercise  of  sovereivrn  rights  in,  by  Spain  after  protocol  of  August,  1898:  584. 
extradition  «>f  fu<ritives  from  justice  wbo  have  taken  refuge  in,  un<ler  military 
government:  523-52(5. 
bow  to  beeffecte<l:  525,  52(>. 
fortifications,   ri'port  on  sugg(.»stiMl  agreement  with  Spain  as  to  disposition  of: 

5()<>-571. 
franchises,  report  on  grant  of.  In*  Sptmish  officials  aftt^r  tlie  signing  of  the  pro- 
tocol of  August  12,  1S98:  595-4>()3. 
(S<H*  Foraker  resolution. ) 
governor-general  of,  reiKirt  on  payment  of  salary  out  of  Cul)an  revenues:  422- 
432. 

(See  Wood,  Maj.  Gen.  Leonard.) 
highways  and  street<« — 

report  on  right  of  railways  to  cross,  etc.:  374-391. 

provisions  of  general  law  of  public  works  and  other  laws:  379-380. 

owned  by  municipalities:  378. 

rights  of  municipalities  to  alienate  rights  to:  378. 

n»gulate  and  control  use  of  :  378. 
land  dedicjite<l  to  public  ust»as,  is  public  property:  382. 
imprisonment,  j>n)visional,  to  be  cx)unted  as  part  of  term  of  sentence:  508. 
independence  of  the  jH^opleof,  etc.,  joint  resolution  for  the  recognition  of:  31, 361. 
invasion  of.  purjM^se  of:  199. 
judgments,  provisions  of  treaty  of  i)eace  regarding,  rendered  by  courts  of:  487, 

rm. 

Matadero  River,  concession  for  canalization  of,  report  on:  571  et  seq. 

application  for  c<mcession  by  Pelaez  de  Amigo  an<l  Gomez  de  A  ran  jo:  572. 

authority  to  construct  canal  granteci:  572. 

purcha'Jt*  of  concession  by  Ilabana  Canal  Company:  572. 

rejKjrt  of  Brig:idier-(ieneral  Ludlow  on:  572. 

Habana  Canal  Company  entitle*!  to  exercise  rights  created  by  conceflsion: 
578.      ' 

concession  i)rima  facie  lawful:  577. 
construction  of,  retnrgnition:  578. 
court.s  of  (^uba  not  Ix^und  by:  578. 

exerci.»<e  of  rights  claimwl  subject  to  control,  etc.,  of  provisional  govern- 
ment: 578. 

apj)roval  of  views  contained  in  report,  by  Stnrretary  of  War:  578, 594. 

oj)inion  of  Jose  K.  Villalon  as  to  validity  of  c<)nc<»ssions:  588. 

opinion  of  administrative  council  against  validity  of  concession:  590. 

recommendations  as  to  proiKT  action:  593. 

instructicms  of  Secretary  of  War  to  General  Wood:  594,595. 
military  government  in — 

efftH't  of  treaty  of  iHjace  upon:  19  et  seq. 

sul)stitute  for  previous  sovereignty:  31,  538. 

<lerives  its  iK>wers  from  laws  of  war:  34. 

identical  with  military  operations  of  belligerent:  35. 

right  of,  to  expropriate  private  pn)|)erty:  360. 

exercise  of  judicial  jwwers  by:  580. 
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Code  of  military  Justice  of  Spain: 

provisions  of,  regarding  desertion,  etc:  503,664-666. 
(SeeldullaSaea.) 
Gk>llector8  of  cuatomB  under  military  government: 

right  of,  to  administer  estates  of  deceased  persons:  476-481. 
cirt'ular  of  Insular  Division,  War  Department,  regarding  daties  of:  479,481,  SIXk 
Gk>lli8ion  of  vessels; 

provisions  of  Spanish  law  regarding  damages  for:  527. 

(See  Gagigas,  Joa^. ) 
determination  of  administrative  policy  of  Cuba:  529. 
Colorado: 

extension  of  (Constitution  to:  90. 
Gomerio,  district  of: 

report  on  application  of  Ram6n  Valdes  for  license  to  utiliae  water  power  of  Is 

Plata  River:  495-600. 
(SeeValdes,  Bamdn.) 
Gk>mmander  in  Chief 

of  military  forces  may  confer  legislative  and  Judicial  powen  upon  mlUtaiy  oom 

manders  in  time  of  war:  34. 
of  the  Anny  and  Navy,  authority  to  participate  in  civil  goveminetit  of  Caba:  64. 
(See  President;  Executive. ) 
Gk>mmander8  of  military  districts  in  rebel  States: 
powers  of:  17. 

powers  conferre<l  upon,  by  reconstruction  acts:  64, 264. 
Gk>ninierce: 

in  the  Philippines — 

rijjfht  of  Government  to  regulate,  report  on:  210-254. 
authorized  with  certain  parts  of:  222. 
unlawful:  222. 
portH  ojien  to  foreign:  282. 

right  of  United  Stuten  t<»  n»jrulate,  with:  241-251. 
prohihition  to  tra<le  with:  803,822. 
treaties  of,  not  hindinjr  upon  new  State  formed  by  i^paration:  190,  303,327,639. 
with  rt^bel  State.*-:  220,  253. 

authority  of  PreHident  to  control  and  rejj^ilate,  in  hostile  territory:  219,227. 
illegality  of,  with  public  enemies:  221. 
power  of  rnite<l  States  (rovernment  U)  i^rmit  limited  intercourse  with  enemy 

in  time  of  war:  222. 
right  to  regulate,  with  territory  subject  to  military  occuimtion:  225,303.325. 

of  military  cK'cupier  to  regulate,  with  districts  subject  to  his  occupation: 
227. 
regulation  of,  an  incident  of  military  government:  225,302,325,338. 
permission  of  foreign  nations  to,  an  act  of  grace  on  part  of  sovereignty:  304,327. 
sovereignty  of   United  States  not  encumberetl  by  Spanish  personal  contracts 

reganling:  804. 
with  Sulu  Islan<ls.     (See  Sulu  Islands. ) 
treaties,  suspended  in  the  presence  of  war:  331. 
right  of  Congress  to  regulate  and  control,  in  time  of  peace:  332. 
Birkhimer  on  regulation  of:  225, 808, 825,  388. 
Commercial  blockade.    (Se(^  Blockade. ) 
Commercial  Cable  Company: 

opinion  of  Attorney-General  as  to  application  to  land  cable  in  Cuba  and  Fbrto 
Rico:  a55, 539. 
Commercial  code  of  Spain: 

l)rovisions  of,  regarding  wrecks:  561. 
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Common  law: 

trial  by  jury  is  an  essential  part  of:  110. 
lK»long8  to  the  Anjjlo-Saxon  race:  110. 

<lid  not  attach  to  territory  aetjuired  by  lJnite<l  States  in  war  with  Spain:  110. 
can  l)ecome  of  force  in  territory  acquired  by  United  States  only  by  Congressional 
action:  110. 
Commutation  of  sentences: 

]^y  courts  of  Cuba  iinposeil  upon  persons  serving  the  same  in  territory  subject  to 
Spanish  sovereignty:  507-510. 
Concessions  in  Cuba: 

Foraker  resolution  reganling:  357,  367,  387. 
opinion  of  Attorney-Cteneral:  367. 
passage  of:  367. 

purpose  of,  as  to  municipal  rights  in  Cuba:  387. 
effect  of:  387. 

how  rej4trictions  create<l  by,  operate:  388. 
not  to  l)e  con8true<i  as  prohibiting  municipality  from  exercising  ordinary 

rights  of  ownership:  543. 
a  voluntary  renouncement  by  Unite<l  States  of  fniits  of  conquest  in  Cuba:  544. 
right  of  Spain  to  grant,  after  signing  of  j)roto(»ol  of  August,  1898:  585,  595-603. 
Confederation : 

right  of  States  to  impose  export  and  import  duties  under:  237. 
Confiscation: 

of  enemy's  property:  87. 
report  on:  264  et  se<\. 
is  a  sovereign  right :  265. 

how  right  of,  limited  and  c<mtrolle<l  in  time  of  peace:  265. 
is  a  l)elligerent  right  in  time  of  war:  265. 
all  pro{)erty  within  enemy's  territory  is  subject  to:  2()5,  266. 
of  private  projxjrty  more  easily  justified  in  civil  wars:  265. 
distinction  Ix^tween  pro|x»rty  on  the  sea  and  on  land:  2()6. 
establishment  of  prize  courts  to  determine  liability  to,  of  ruptures  at  sea:  266. 
purpose  of  court  procet^iings  in:  266. 

exercise  of  righU*  of  impressment,  reprisal,  etc.,  constitute:  266. 
of  projHjrty  to  comiK?!  jHiace:  267. 

Congn»s.M  has  authority  to  declare  will  of  sovereignty  reganling:  267. 
act  of  (-ongress  for,  of  projierty  used  for  insurre<rtionary  pur|M>ses:  267. 

of  rebel  pnn)erty:  267. 
of  private  proi)erty,  right  of,  <lerived  from  laws  of  war:  269. 
not  <Hmferred  by  legislation,  but  may  bi»  rc»gulate<l  by:  269. 
to  prevent  use  by  enemy,  is  exercise  of  war  jK)wer:  269. 
l)elonging  to  an  insurgent,  is  an  exercist?  of  umnicipal  power:  269. 
Unitt»<i  Statt»s  may  exercise*  war  powers,  etc.,  while  engaged  in  suppressing 

an  insurn»ction:  269. 
when  inten<led  as  ]>unishment  for  crime,  njust  \)Q  authoriztni  by  legislative 
])ranch:  'Ml 
not  the  <*a.*H.'  when  war  powers  of  a  nation  calleil  into  action:  269. 
in  the  Philippini»s,  as  a  ])unishinent  for  trea.'ton  against  Fwieral  (iovernment 
of  the  rnit<Ml  States:  270. 
lis  a   punishment   for  rt^sisting   lawful   authority  of  military  govern- 
ment: 270. 
on  land,  when  projH^r:  279. 

provisions  of  Spanish  ('(institutions,  etc.,  regarding:  398. 
laws  of  American  colonies  for.  277. 
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Cuba— Oontinaed. 

sentences — Continned. 

provisional  imprieonroent  to  be  ooanted  as  put  of  tBrm:  MS. 
retroactive  effect  of  this  provisum:  50&. 
sewers  and  pavements  in  Habana,  opinion  of  rt  ttnmcij  Oonoral  ngBidii^  con- 
tract to  Dady  <fc  Co. :  959,389,406,686. 
claim  of  Primitivo  Gutierrez  regarding  market^hoiMe  oomtnci  at  Smcti  ^EiiiitiK. 

(See  Outierres,  Primitivo.) 
monopolies  created  under  Spanish  sovereignty:  688L 
sovereignty  in,  remains  dormant:  81. 

of,  in  the  people  of  the  island:  34,  202. 
relinquishment  of,  over  and  title  to,  by  Bpsin:  46i. 
Spanish  subji-cts  in — 

rightei  guaranteed  to:  474. 
legal  standing  of,  in  courts  of:  476. 
jurisdiction  over  estates  of  deceased,  in:  476. 
streets  and  highways — 

report  on  right  of  railways  to  cross,  etc.:  874-^L 

provisions  of  general  law  of  public  worin  and  other  lawa:  879-380L 

owned  by  inunidpalities:  378. 

power  of  municii>alities  to  alienate  rights  to:  878. 

regulate  and  control  use  ctf :  878. 
land  <ledi(;ated  to  public  use  as,  is  pablic  property:  888. 
territory  of,  how  sulxiivided:  374. 
trade-marks — 

rei)orton:  305-315. 

Spanish  laws  and  orders  regarding:  807. 
protection  affonled  by  Spain  to:  308. 
mode  of  re^intration:  312. 
( See  Trade-marks. ) 
troops,  encampment  of,  in — 

clainiH  ajrainst  UnittHl  Stat(*s  by  n»a<'on  of:  338-350. 

determination  of  unli(iuidatcKl  damages  requires  exercise  of  Jndlcial  powers: 
339. 
United  States,  rights  of,  in,  are  bai?e<l  on  tre  ty  of  1898:  599. 

(|uestion  as  to  whether  Spanish  grants  were  in  fraud  upon:  599. 
vessels  in  coastal  waters  of,  ownership  of,  sunk  by  United  States  naval  forces: 
555. 
Navy  Department  has  no  authority  to  preserve,  etc.:  556. 
duty  of  Secretary  of  War  to  remove  sunken  vessels:  556. 
request  of  military  governor  for  decision  as  to  disposition:  556. 
proceedings  had  in  the  case  of  the  Alfonso  XII:  556  et  seq. 
action  on  application  for  pun^hase  of:  556. 
corn^IKjndence  between  StH'retaries  t)f  War  and  Treasury:  557. 
letter  from  (>)lonel  Kdwards  to  military  governor:  557. 
application  of  A.  lx>tinpi  to  State  Department  for  purchase  of:  558. 
advisability  of  dealing  with,  as  nuisances:  561. 
instructions  to  military  governor:  562. 

provisions  of  Spanish  codes  of  commerce  and  civil  procedure  regarding 
wrecks:  ofil. 
war  material  and  batteries  left  by  Spain,  report  on  suggested  agreement  as  to 
disposition  ()f:  56()-571. 
Cuba  Submarine  Telegraph  Company: 
cable  ojH'rattHl  by:  282. 

concetision  grantee!  by  Spain:  282,  288,  297. 
landing  {>oints  of:  282. 
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Cuba  Submarine  Telegrraph  Company— Continued, 
act  of  Culmn  jrovernnient  complained  against:  283. 

action  rcquoj^t^Hi:  2SS. 
provisions  of  treaty  of  Paris  invoke<l  in  support  of  complaint:  283. 
has  the  right  to  object  to  use  of  telegraph  lines  in  Cuba  by  French  Cable  Com- 
pany: 291. 
discussion  of  Spanish  concession  to:  297. 
exchisive  privilege  grante<i:  297. 
rights  conveye<l  are  pn>perty  rights:  297. 
Cuban  and  Pan-American  Express  Company: 

report  on  contract  with  United  Railways  of  the  Ilabana  and  Regla  warehouses: 
511-513. 
annulment  of,  ])y  (General  Woo<l:  511. 
obje<'tions  urged  against,  by  Cuban  authorities:  511. 
provisions  of  ctmtract:  512. 
validity  sustained  by  Cuban  government:  513. 
Cullom,  Senator  from  Illinois: 

debate  in  House  on  Alaska  treaty:  156. 
Currency  of  the  Unittni  States: 

act  of  Philippine  Commission  to  prevent  discrimination  against:  256. 
Cushing,  Caleb,  Attorney-General: 
views  on  right  of  expatriation:  175. 
views  on  extru  allowances  to  army  officers:  429. 
(See  Attorney  General.) 
Customs: 

I>assage  of  original  law  of:  158. 

relations  of  territory  l>eyond  United  States  to  tariff  laws:  158. 
laws,  extension  of,  over  newly  acquired  territory  by  act  of  Congress:  158-173. 
Northwest  territory:  158. 
Alaska:  170. 
California:  102, 166, 169. 
Louisiana:  159. 
Vermont:  158. 
Tennessee:  158. 
North  Carolina:  158. 
Rho<ie  Island:  158. 
Florida:  162, 165. 
Texas:  165. 
New  Mexico:  166. 
Oregon:  168. 
duties  exacte<i  by  Philippine  government  enforced  by  exercise  of  belligerent 

right:  211. 
duties,  onler  imposing,  on  imiK)rts  etc.,  in  the  Philippines:  217. 

right  to  exa<'t  payment  of,  by  exercise  of  Ixilligerent  right:  227. 
coUect^tl  in  the  Philippines:  232. 

I). 
Dady  &  Co. : 

opini<mof  Attorney-General  reganling  concession  to:  359,389,408,536,631. 
Dagrupan: 

conciission  for  railway  from  Manila  Uk  179. 

(See  Manila  Railway  Company. ) 
Dakota: 

exUMision  of  C^onstitutiim  to:  90. 
Damages: 

detennination  of  unliquidate<l,  requires  exercise  of  judicial  powers:  33!ft. 
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Damage*— OontiDued. 

claimed  1)y  aliens  moat  be  presented  to  State  Department!  840. 

what  is  meant  by:  342. 

United  States  not  responsible  for  nnaathoriaed  acts  of  individoml  soldlen:  SISL 

claim  for  quantum  meruit  to  be  distinguiahed  from  claim  lor  anliqoidatod:  MS. 

unliquidated,  War  Department  has  no  authority  to  settle  claiins  for:  408L 
Dana: 

agent  for  United  States  before  Hali&uc  Oommfagion,  interxwetation  of  tieafty  with 
Great  Britain  of  1818:  330. 
Daniel  v.  Hutcheaon: 

powers  of  officer  in  command  in  Texas  under  reoooatmctioi^  acto:  88. 
Dawaon,  J. : 

on  powers  of  Congress  in  legislating  for  Alaska:  88. 
Day,  William  B.: 

correspondence  with  £.  Montero  Rioe  regarding  provirifniB  of  trwitjF  of  peace 
with  Spain  (1898):  181. 
Debt: 

liability  of  general  government  for,  does  not  pass  with  ceded  tenifecny:  188^  18S. 

instanceH  in  which  conquering  State  has  taken  over  part  of:  188* 

payment  of,  enforced  by  conquest:  182. 

general,  of  a  State  is  a  personal  obligation:  183. 

discussion  by  Whitelaw  Reid  regarding  general  State:  187. 
(See  Liabilities;  Obligations.) 

which  do  not  become  a  debt  of  the  new  sovereignty:  189. 

which  are  a  charge  upon  the  conscience  of  the  sovereign:  190. 

State  formed  by  separation  not  liable  for  general  debt  of  parent  Stele:  IfOl 

non-liability  of  United  States  for,  of  Texas:  190. 

in  Porto  Rico,  payment  of,  contracted  in  Mexican  money:  648-860. 

propose<l  judicial  order  n^^rdihg:  648.  | 

Declaration  of  Independence:  > 

fundamental  idea  of :  115.  J 

derivation  of  powers  from  the  consent  of  the  governed:  116.  " 

Declaration  of  war: 

l)etwetm  the  Unite<l  States  and  Spain:  32. 
Delaware: 

lawH  relatinj^  to  treason,  etc. :  072. 
Derelicts: 

ownenahip  of  vesnelH  sunk  in  Cuban  coastal  waters  by  United  States  naval  foroee, 
etc.:  555-562. 

provisiouH  of  Unite<l  States  Revi.setl  Statutes:  555. 

(See  Vessels. ) 
Desertion  from  military  stTvice  in  Spain: 

provisionH  of  Spanish  Coiie  of   Military  Justice  regarding,  and  other  offenses: 
563-560.  ' 

(See  Id\illa  Saez. ) 
Dewey,  Admiral  George: 

onler  prohibiting:  trade  w^ith  the  Philippines:  303, 322. 
Diaz  Herrera,  Antonio: 

report  on  application  of,  to  annul  a  judicial  decree:  487-489. 

purpose  of  application:  489. 

denial  of  application:  489. 
Discovery: 

territory  may  l)e  acijuired  by:  51. 
Discrimination  against  money  of  the  Unitwl  States: 

act  of  Philippine  Commission  to  i)revent:  255. 
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Diatrict  of  Columbia: 

extonnion  of  OoiiHtitution,  ett*.,  to:  90, 113. 

right  to  impow'  dirw't  tax  on:  91. 

trial  by  jury  in:  112. 
Division  of  Customs  and  Insular  Affairs,  War  Department: 

circular  reganling  (lutie^^  of  collectors  of  custonifl  under  military  government: 
479,481,520. 
Dolz,  Eduardo,  secretary  of  public  works  and  conimunictations  in  Cuba: 

authority  to  Western  Railway  of  Hal)ana  to  extend  line:  631. 

(See  Western  Railway  of  Habana. ) 
Domain,  public.     (See  Public  property. ) 
Domicile: 

defined:  118. 

how  ac<iuire<l :  1 18. 

(Sei^  Allegiance;  Citizenship;  Aliens.) 
Dooley  v.  United  States: 

legality  of  dutiew  uyyon  imports  from  cedeil  islands:  218, 226, 241. 
Doria,  Miguel  Porrata.     (See  Porrata  Doria,  Miguel.) 
Douglas,  Stephen  A. : 

announces  doctrine  of  squatter  sovereignty:  105. 
Dred  Scott  case: 

oi)inion  of  Chief  Justice  Taney:  82. 

only  case  apjwaled  from  Supreme  Court  to  sovereign  people:  104. 
Dubuque,  Jacob: 

rejKjrt  on  a<lnnnistration  of  estate  of,  by  United  States  military  authorities  in 
Cuba:  478-481. 

estate  taken  possi^ssion  of  by  collector  of  customs  at  Cienfuegoe:  478. 

(Set?  Collector  of  customs. ) 
Duplessis,  Dr.  Gustavo  Gallet: 

rei>ort  on  i)etition  for  n'lief  and  indemnity:  194-209. 

interej*t  of,  in  I Ia])ana  slaughterhouse:  195. 

refusal  of  Tnited  States  authorities  to  allow,  to  enjoy  emoluments  appertaining 
to  ofHce  oi  high  sheriff  of  Habana:  195. 

demand  made  by:  HMi. 

contention  of,  regarding  oflice  of  high  sheriff  of  Habana:  196. 

(See  High  sheriff;  Office,  public. ) 
Duties  of  military  governments  niaintaintMl  by  United  States  in  islands  ceded  by 
Simin:  rei>ort  on:  11. 

imiK>sts  and  excises,  uniformity  of,  throughout  the  Tnited  States:  91,  237. 

provisions  regarding  imixK^itioii  of,  in  California:  102-103. 

(•(►llectioii  of  import  and  ex|M>rt,  in  l^ouisiana:  159. 

extension  of  imiM>rt  and  tonnage,  (.f  the  United  States  to  Louisiana:  160. 

customs,  exacte*!  by  rhili]>])ine  government  enforced  by  exercise  of  belligerent 
right:  211. 

on  imix)rts  and  exi)orts,  authority  of  States  to  impose,  under  Confederation:  237. 

j)ower  of  Congress  to  imiM>se:  91,92,  237. 
Dyewoods  in  the  Phiii]>])ines: 

numlKT  known:  608. 

E. 

Eastern  Extension  Teleg^raph  Company: 

claim  of,  for  payment  of  sulwidy  by  the  United  States:  529-^1. 
(See  Manila  Railway  Company. ) 
13035—02 is 
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Edwards,  Clarence  B.: 

Chief  of  Insular  Divimon,  War  Department:  489. 

letter  to  military  governor  of  Cuba  regarding  dufpodtion  of  the  wreck  of  ftm 

Alfonso  XII:  557. 
(See  Vessels.) 
SlectroBone: 

contract  with  Wouif  et  al.  regarding  mannfactare  and  use  of»  for.  pablic  puipoM 

in  Habana,  Cuba:  451-454. 

how  made:  452. 
Elk  V.  Willuns: 

citizenship  in  the  United  States:  119. 
Elliott,  of  Vermont: 

debate  in  House  on  Louisiana  Purchase  .treaty:  129. 
Embargro  laws: 

enactment  of:  23H. 
Eminent  domain: 

right  of,  is  a  sovereign  one:  359. 

(See  Expropriation;  Territory;  ▲cqnisition  of  toniiary,  ) 
Emoluments: 

of  privileges  appertaining  to  slaughterhouse  in  Habana:  196b 

(See  Buena  Vista;  Buplessis;  Higrk  sheriff.) 
Endleman  v.  United  States: 

powers  of  Congress  in  legislating  for  Alaska:  88. 
England.     ( See  Great  Britain. ) 
Entry  into  the  United  States: 

not  possessed  by  inhabitants  of  islands  acquired  by  the  United  Stetes:  ISO, 

right  of,  appurtenant  to  citizenship:  120. 
Estates  of  <l(H'eii.si'(l  iKjrsons: 

adniinistnition  of,  l>y  rollectoi-H  of  customs  under  military  government:  478-481. 

(StH^  Collectors  of  customs. ) 
Eustis,  of  Miu^siiclnisi'tts,  Rvjjri'Hi'ntative: 

ilel)ate  in  House  on  Louisiana:  184. 
Evacuation,  connnission  for  the,  of  Culm: 

(.'orresiM)n<ltMn-t'  rej^anlin^'  concessions  for  tramways,  etc.:  836  et  seq. 
Excises,  duties,  and  ini))osts: 

uniformity  of,  throughout  the  Tnited  States:  91,  237. 

pow(;r  of  Cnuj^rcss  to  impose:  91,  92,  237. 
Exclusion  of  Chinese  and  objectionable  ])ersons: 

from  Tnited  Stati's:  120. 
Executive: 

ciin  not  intnulc  upon  authority  of  Omjrress:  22,  So,  279,  368. 
establish  courts  in  con(juere<l  territory,  etc.:  22. 

may  institute  temi)oniry  government  durinj?  war:  23,  25. 

proclamation  of,  app(Mntin^  provisi<mal  jjovernment  for  Texas:  23. 

can  not  make  treaty  of  iH»ace  without  concurrence  of  Senate:  26. 

authority  of,  over  cou<piered  t<'rritory:  25. 

to  participate  in  civil  j;overnmeut  of  Cul>a:  34. 

duty  of,  to  maintain  sovereignty  in  islands  ctnled  by  S|>ain:  48. 

and  Senate  can  not  incorporate  foreijru  territory  into  United  States:  122,  126. 
<-onfer  citizenship:  126. 

anthorize<l  by  ('onjrress  to  increase  Kegular  Anny:  215. 

authority  of,  to  enforce  tariff  in  the  Philippines:  218. 

regulate  and  control  tnide  with  hostile  territory:  219,  227. 
Executive  power: 

attempts  of,  to  anticipate  action  of  Conjrress  in  determination  of  relations,  etc  *  Zi, 
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Expansion: 

stiitntt\»<  iK)SSH'Fs  no  iiinaU'  j>ow<t  of:  SO. 

viewH  of  JefftTHon  on  policy  of  TnitcMl  States  as  to:  122. 
Expatriation,  ri^ht  of: 

is  a  natural  and  inherent  one:  117,  175. 

opinion  of  Attorney-(T(»neral  Cushinp:  on:  175. 

existence  of  rijjht  of,  establishes  ri^rht  of  sovereign  to  accept  proffer  of  alle- 
jriance:  175. 

rijrht  of,  necessary  to  chanjKJ  allejriance  by  naturalization:  117. 

early  American  <l<M'trine  of:  117. 

act  of  Conjrrt^ss,  IhtiS:  175. 
Exportation: 

of  Mexican  j)esos  from  Philippines  !o  China:  257. 
Export  duties : 

collection  of,  in  Ixniisiana:  159. 

ri^ht  of  Philippine  jrovernment  to  imiK)se,  rejiort  on:  210-254. 

in  the  Philippines:  21H-225. 

ani(»unt  collc<*te(l  in  the  Philippines:  232. 

ri^rht  of  Philippine  jrovernment  to  impose,  if  territory  not  hostile:  237-241. 

rijrht  of  States  to  impose  u ruler  Confe<lenition:  237. 

tnule,  rejrnlations  by  Congress  of:  2."iK. 

meaning  of  export  as  usi^l  in  Constitution:  289. 
^        constitutional  provision  prohibiting?  imposition  of:  239. 

on  Mexican  dollars  in  the  Philippines:  257. 

(Si'e  Customs.) 
Ex  proprio  vigrore: 

extension  of  Constitution,  over  new  territory:  121  et  Hetj. 

controversy  Ix'tween  .\n<irew  Jackson  and  Judge  Froinentin  retarding  d(K'trine 
of:  1.37. 

declarations  of  Monnn*,  Jackson,  and   Adams  that  Constitution,  ete.,  do  not 
extend,  over  newly  acipiired  territory:   140. 

debate  in  Senate  In'tween  (Calhoun  and  Wclwter  on  doctrine  of:  140  et  secj. 
Expropriation: 

rnite<l  States  may  exercis<»  power  of:  'MiO. 

an  inherent  power  of  the  Cnited  Static:  .'^U). 

right  of,  of  private  property  by  military  governor  of  Cul)a:  360. 

forcible,  for  works  of  pii))lic  utility  umier  Spanish  law:  395. 
Extradition  of  fugitives  from  justice: 

who  have  taken  nfuire  in  Cuba  under  military  government:  523-526. 

how  to  U'  effected:  525,  r>2(). 
Extraterritorial : 

powers  of  legislation  had  by  Congress:  55. 
meaning  of:  55. 
not  confinetl  to  the  seas:  55. 

rights,  laws  granting,  do  not  violate  Constitution:  57. 
Extraterritorium: 

meaning  of:  55. 

F. 

Federal  authorities: 

right  of.  to  bl(Mkade  iwirts  of  relK'llious  States:  211. 
Federal  Government  of  the  United  States: 

derivati<>n  of  |M)wers:  29. 

<|uestions  involving  relations  of,  to  territory,  ettr.,  to  be  determined  by  v«\\V.N>afc5^ 
branch:  24«. 
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Federalist,  The: 

Htatt'tnent  n>ntaifip<l  in*  regarding  fonstUutional  provision  ns  to  ruiaiog  of  j 

Fee: 

for  slutJ^hter  of  catUe  in  Hnhana:  195. 

(StH*  Buena  Vista;  Duplessis;  High  Blieriff. ) 
Felonies  n:»mriiitted  on  the  hi^b  ^ea^: 

pfiwer  iii  Coopreiffl  to  ininiah:  62. 
Feudal  Byetem: 

tlieury  i>f  allwiance  un<ler:  115. 

(Htt^  Allegiance.) 
Fire  apparotus: 

rlainiH  r»f  Mi\«isrs.  Meeryweather  A  Sons  on  account  of  refunal  of  city  of  ! 
to  perniit  further  execution  of  alk^gcni  ojntract  for  supplying,  report  cm: 
Fish,  Hamilton: 

letter  reKiir^Hnjf  el  aims  of  alieiia:  340. 
Fishery  dispute; 

between  (rreat  Britaifi  and  ITnittMl  States:  329. 
Fleming  et  al.  v.  Pa^re: 

extciif^ion  of  liotUKiaries  of  the  T^nit**<i  8tat<?s:  48,  251* 

e^eet  of  ronqut'>it  of  Mexiii*  Ity  the  Tniteii  8taU?8;  129,  244, 

eustoniH  ilutit»*J  in  Florida:  Itl'l 

rc^mlation  of  trade  with  Taiupieo:  45,  225,  303,  325. 
Florida: 

exerciBe  of  legislative  ami  judicial  powers  by  General  Jackson  in   Ea«it 
Wt'st:  m. 

transfer  <^)f,  eoinj>leted:  liS. 

lunvisioris  uf  treaty  with  i>\mn  (1819)  ooufirming  title  of  United  States  UKf 
H3,  94,  104,  l(i2. 

discu.'^ion  i»f  condition  of^  in  1828:  93  et  seq. 

date  of  ecR^^ion  of:  94. 

ftttSHii^  of  act>i  t^MtabhHhin^'  Territorial  governnient  in:  95. 

cuat o I n s  la wt*  iA  Vu\ t4*i  1  Statt^fl  en f on V4 1  airai nst  im ports  from :   1 04. 

govennnent  of^  same  a***  that  of  l^miHiana:  137* 

anicndmenti^  to  bill  prmi^ltu^f  for  ^ivernntent  of,  debate  on:  137,  138. 

aiipointiiient  *>f  ;Vndrew  .faekf«oii  a£^  t^ovcrnor  of:  138. 

powers  vt .sted  in  Andrew  .hukf^on  an  p»vernor:  138. 

!?ei/nret<  of  Spanis<h  ottirers  by  Andrew  Jackson:  139« 

laws  extended  to:   VMK 

advanta^'es  ^'ranted  to  PeiiMitiMda  and  St.  Anguntine  hy  treaty  with  Spain:  16 

exteri-^ion  of  United  Stilted*  n.'venue  laws  to:  lti2,  R^5. 

case  of  the  •H>iive  Hranrh:"   MIX  1H4. 

inhaltitants  of,  decbreil  in  a  .^tate  of  insurrectioD:  253« 

validity  '>f  S(>aniHh  ^rant  of  land:  577. 

lawH  relating  to  trea,^ou,  etc.:  073. 
Florida  case,     (Stv  American  Insurance  Co.  v.  Canter.) 
Foraker,  Senator  J.  B. : 

letter  tranHtiutting  rompanBun  between  United  States  lau's  on  ti^eaao** 
act  of  rhilipjrine  Ci>iiimiB8ton:  655, 
Foraker  reaolution: 

pnivisionN  ol,  regardins  fmuchisea,  etc,^  in  Cuba:  357,367,387. 

opinion  of  Attorney -General:  367. 

pagiHai^^  i»f:  267, 

purpose  ofj  as  to  municipal  rights  in  Cuba:  387* 
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Foraker  resolution — Continued, 
effect  of:  :i87. 

how  restrictions  creatt^l  by,  oiH»rate:  388. 
not  to  be  constnuii  as  {)rohil)itinj?  municipality  to  exercise  oniinary  rights  of 

ownership:  543. 
a  vohmtary  renouncement  l>y  Unittni  Statt»8  of  fruitf^  of  conqueflt  in  Culm:  544. 
Foreigners.     (See  Aliens;  Allegiance;  Citizenship.) 
Forests: 

in  the  Philippines:  233. 

provisions  of  the  Spooner  amendment:  233,  240,  604. 
construction  to  be  given  to,  report  on:  604  et  seq. 
extent  of:  607. 

means  of  communication:  608. 
surN'eys:  60$). 

formerly  belonged  to  the  Spanish  Crown:  610. 

belonging  to  the  United  Statt^s  are  part  of  the  property  of  the  United  States: 
612. 
right  to  di9f)ose  of,  vested  in  Congress:  612. 
Fortifications: 

in  Cul)a  and  Porto  Rico,  report  on  sugge8te<l  agreement  as  to  disposition  of:  566- 
571. 
failure  of  evacuation  commissions  to  agree:  567. 
in  the  Philippines  and  (vuam,  agreement  as  to:  567. 
Foster  et  al.  v.  Neilson: 

effect  of  action  by  political  branch  regarding  territory,  determination  of  national 
boundaries:  47,  249. 
Fourteen  Diamond  Rings  case: 

constitutionality  of  duties  upon  imports  into  the  United  States  from  the  Philip- 
pines: 241. 
France: 

treaty  with  Uniterl  States  for  sale  of  Louisiana:  41,  77,  83. 
how  made  effective:  43. 
provisions  of :  41,  77,  83. 
assailed  as  an  act  of  imperialism:  122. 
formulati<m,  approval,  an<l  ratification  of:  159. 
provisions  of,  reganling  inhabitants  of  cedeil  territory:  243. 

status  of  ce<le<l  territory  to  Fetleral  Government:  243. 
trade:  332. 
right  of  inhabitants  of  Alsace-I»rraine  to  retain  allegiance  to:  475. 
(StH5  Louisiana. ) 
Franchises: 
in  Cuba — 

provisions  r)f  Foraker  resolution:  357,  3<J7,  387. 
opinion  of  Attorney-(ieneral  on:  367. 
jMissagt*  of:  267. 

purpose  of,  as  to  numicii)al  rights  in  Cul>a:  387. 
effect  of:  387. 

how  restrictions  created  by,  operate:  388. 
constmction  of:  543. 

a  voluntary  renoumvment  by  Unit(»<l  Stat<»s  of  fruits  of  conquest  in 
(^iba,  544. 
rei)ort  on  grant  of,  by  Spanish  officials  after  signing  of  protocf>l  of  August 

1898:  595-<i03. 
(Set;  Matadero  Biver. ) 
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Franchises— Con  ti  n  ue<i . 
in  IN)rtn  Ki<<>— 

order  of  Pn*Hi(U»nt  McKinley  prohihitinjj  jrrantin^  of :  385,  440,  464. 
n»|M)rt  on  jrranting  of,  by  niuniciiialitieH:  463-471. 
in  the  Philippin(*H — 
>(runt  of:  233. 

provinionH  of  S|M)oner  ainendniont:  233,  240,  604. 
connt ruction  to  \n}  jjiven,  report  on:  604  et  seq. 
approval  of  viewH  containtvl  in:  (Uo. 
(SiH' Timber;  Public  lands;  Forests.) 
meaning  of:  440,  612. 

how  ^(nintiHl  by  inuniciimlitioH  under  Spanish  law:  470,  471. 
French  Gable  Company: 
eable  oi>erated  by:  282. 

right**  of,  while  Cuba  under  Si^ninh  sovereignty:  283. 
provisions  of  Spanish  concession  to:  285. 

denmnd  of  British  consul  at  llabana  to  prt»vent  landing  of  cable:  285. 
right  of,  to  engage  in  tniilic  with  points  beyond  Haiti:  286. 
use  of  Simnish  (ioverninent  telegraph  lines  in  Cuba  by:  289-291. 
rights  of,  under  Spanish  concession:  293. 

circular  of  nnlitary  government  of  Cuba  regarding  acceptance  of  mesBages  at 
(fovernment  telegmpli  otlices  for  transmission  by:  202. 
Fromentin,  Judge: 

controversy  with  Andrew  Jackson  regartling  doctrine  of  ex  propria  vigore:  137 

et  seij. 
n'iH>rt  of  .Vndrew  Jackson  on  action  of:  139. 
issue  of  writ  oi  hafnim  corfnis  in  Sousa  case:  139. 
ap|H»al  of  controversy  witli  Andrt»w  Jackson  to  Washington:  139. 
letter  of,  \o  S'cn»tary  Adams:  139. 
Fugitives  innw  justice: 

extnulition  of,  who  have  taken  n»fuge  in  Culia  under  military  government: 
523-o2(». 
how  t*>  be  effiH-tiil:  52'"^.  .Viti. 
Functions,  lowers,  and  duties  of  military  govennnents  maintained  by  United  States 
in  islautis  iihUkI  by  Spain,  etc.: 
n»|H>rt  on:  1 1. 

(Sv  Military  government;  Cuba;  Porto  Rico;  Philippine  Islands. ) 
Funds: 

ot  the  Tnited  States  subject  t«>  War  iVpartmeiit  onlers  not  available  for  payment 

oi  claim-'  Uisid  upon  nbliirati«»ns  of  S|»anish  (iovernment:  177. 
stM/ur\'  ot  insuivent.  by  ruitttl  States  auth«>ritie>  in  the  Philippines:  261. 
s^M/uix'  '»t.  tonud  in  Spanish  treasuries  in  Manila  by  Uniteii  State«i   military 
lori^'s:  ti'Jl  -<»2"». 
siM/.etl  a>  lawful  prize  «^l  war:  ti21. 
an-  thi'  pn>iH'rty  oi  the  rnit^sl  Statics:  ♦i22. 
reeomini'udations:  ti24. 

appnutsl  by  Aiting  Sivn'tary  of  War:  t>2 4-625. 
iSv  Revenues. ) 

G. 
Oadsden  purchase: 

aopii^itii^n  of  territory  known  a<.  by  ^nitl^l  Static  by  tn-aty:  42. 
Oa^.  L.  J.: 

letter  to  Seretary  ..i  War  r\-c.irdiii'.:  dis|ii.>ition  ,»f  the  -Vlfonsij  XII:  557. 
^Stv  Vessels. » 
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Oallatin,  Snvretary  of  the  Treasury: 

report  on  the  financt*?^  of  l^miniana:  159,  161. 

letter  of  instructions  for  takinjr  poasession  of  I^uisiana  to  W.  C.  Claiborne:  159. 

order  to  collector  )f  New  Orleans  rej^rding  taxes,  etc.:  159. 

circular  regarding  ini|)ort  and  tonnage  duties:  160. 
Garcia  v.  Lee: 

(ietennination  of  Ixmndaries  a  political  question:  250. 
Oaskill,  Chas.  B.,  et  al.: 

in  re  rt»vocal)le  license  to  couHtnict  railway  in  Ponce,  etc. :  650-655. 
Oeor^a: 

transfer  of  unoccupied!  territory  to  General  Goveniment:  40,  123. 

inhabitants  of,  dedartKl  in  a  state  of  insurrwtion:  253. 

laws  relating  to  treason,  etc. :  673. 
German  ambassador  at  Washington: 

letter  to  Secretary  of  State  reganling  restriction  of  trade  with  the  Sulu  Islands: 
317,318. 
Germany: 

recognition  oC  sovereignty  of  Spain  over  Sulu  Islands:  326. 

grant  of  right  to  trade  with  Sulu  Islands,  etc.:  326. 
Gibson  v.  Ghoteau: 

acquisition  and  government  of  new  territory  by  the  United  States:  67. 
Gomez  de  Aranjo,  Manuel: 

application  of,  for  concession  to  canalize  Matadero  River,  etc. 

(See  Matadero  Biver. ) 
Government: 

maintained  by  United  States  in  ce<led  islands,  institution  of:  11. 

hostile,  functions  of,  ceam^  under  martial  law:  14. 

civil.     (See  Civil  government. ) 

military.     ( See  Military  government. ) 

n^publican  form  of,  guaranteed  every  State  of  the  Union:  22. 

temi)orary,  may  Ik?  instituted  by  President  during  war:  23,  25. 

State,  formation  of,  in  Ix>uisiana,  Arkansas,  and  Tennessee:  24. 

fornu»tl  by  President  for  conquennl  territory  may  l>e  terminated  by  CongresB:  25. 

of  the  United  States.     (See  United  States. ) 

pf)wer  to  acquire  territory:  \H. 

powers  of,  rest  up<m  allegiance  of  i>eople:  114. 

rights  relating  to,  of  territory,  to  t>e  conferre<l  by  Congress:  169. 

provisional,  establishment  of,  in  New  Mexico-  22,  218. 

(See  Cuba;  Porto  Rico;  Philippine  Islands.) 
Governor-greneral  of  Cuba: 

salary  of,  and  payment  out  of  Cuban  revenues;  422-432. 

duties  discharged  l)y    422. 

conduct  of  affairs  ot  civil  government  by  army  officer  is  tolerate<l,  not  required: 
422. 
extra  services:  422. 

Converse  ».  United  Stat(»s,  case  of:  424. 

(See  Army  officers. ) 
Grants: 

validity  of,  made  by  previous  sovereign  in  territory  acquire<l  by  the  United  States: 
575. 

(See  Franchises;  Concessions.) 
Grapeshot,  case  of  the: 

holding  of  court  reganling  authority  of  President  to  establish  provisional  courts 
in  Louisiana:  21. 


760 

Great  Britain: 

treaty  with,  17fl4,  first  treaty  conclude<J  by  United  Btates:  39. 
commerdai  convention  with,  of  1815:  39. 
grant  of  ri^ht  to  trade  with  Sulu  Islands:  326. 
righti4  of  Englinh  finbje<*t8  in  American  colonies:  116. 
interpretation  by  Dana  of  treaty  of  1818  with  the  United  States:  330. 
fishery  ilispute  with  the  United  State**:  329. 
Oregg,  Representative: 

delmte  on  I^uisiana  in  House:  132. 
Qriggn,  John  W.,  Unitt»d  States  Attf>mey-General: 

letter  U)  Secretary  of  War  regarding  laws  continued  in  force  on  change  of  eover- 

eignty:  28,29,188,200. 
opinion  of,  on  application  to  conntnict  a  wharf  at  Ponce,  P.  R. :  353. 
on  mining  claims  in  Cuba,  etc. :  371-373. 
on  concessfon  to  Dady  &  Co.:  359,389,408,536,573,631. 
Griswold,  Frank  H.,  et  al.: 

report  on  application  of,  for  articles  of  incorporation  under  laws  of  Porto  Rico: 

490-495. 
proposed  articles  of  incorporation:  490-491. 
privileges  sought  to  be  setmred  by:  491. 
denial  of  application :  495. 
(St»e  Corporations. ) 
Ghriawold,  O.: 

del>ate  in  House  on  Ix)ui8iana  pun!hase  treaty:  38,  124,  125. 
Chiam: 

capture  of  capital  of,  suflTicient  basis  of  good  title  for  United  States:  46. 
cession  of,  by  Spain:  46. 

war  material  left  by  Spanish  forties;  agreement  as  to  disposition  of:  667. 
Quano  Islands: 

(.congressional  legislation  in  resfKH't  of:  50. 
hel<l  to  1h'  constitutional  and  valid:  50. 
list  of:  52. 

criminal  offenst^  in:  51. 
Guarantee: 

trt»aties  of,  not  binding  upon  new  State  formeil  by  separation :  190,  303,  327,  639. 

(See  Manila  Railway  Company. ) 
of  Spanish  (iovernment  in  concc»ssion  to  Manila  Railway  Company,  not  a  lien 
uiK^n  n'venues  of  Philippines:  193. 
Oum  trees: 

in  the  Philippint^:  (JOS. 
GutierreE,  Primitivo: 

rights  under  contract  for  market  hous(»  at  Sancti  Spfritus,  Cuba:  534-541. 

indebtiHliU'ss  of  tnmii('i|>ality  of  Sancti  .*^pfritus  to:  534. 

terms  of  iM>ntnnt  to  crtn-t  market  hous**:  5:i4. 

refusal  of  munici|»id  authontit^s  to  carry  out  terms  of  contract.  535. 

claiui  of,  for  danmgi's:  ali'S. 

sustaiiunl  by  SjKinish  minister  at  Washington:  536. 
onler  sus|HMiding  contract:  o'My. 
rt»fusal  t»f  authorities  of  Sancti  Spiritus  to  assist,  to  derive  l)enefit8 claimed  under 

contract:  X]t\. 
right  of  autln>ntic»s  to  refusi*  compliamv  with  contract:  536. 

H'a.'iiMis  for  rt'fus:il:  hM. 
rt»s<*issit>n  of  onler  of  sus|HMision:  537. 
<»nler  rioting  omrts  of  Cul>a  io  suits  against  munici|ialitie8:  537. 
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Gutierrez,  Primitivo — Continued. 

provisions  of  contract  void  from  inception:  539. 

projK)sal  to  convey  market  hou.«*e  to  nuinici])ality:  540. 

determination  of  Secretary  of  War:  541. 
Gutta-percha  trtvs: 

in  the  Philippines:  608. 

H. 

Hale,  Representative  from  New  Hampshire: 

delmte  in  Houst*  on  California:  143, 144. 
Hall,  international  law: 

quoted  on  State  debts:  182, 183, 184. 

statement  repmlinjr  treaties  of  alliance,  etc. :  190, 303, 327, 639. 

succession  of  Mexico  to  territorial  rights  of  Spain:  304, 327. 
Halleck: 

quoted:  20,25,386,496,582. 

obligations  of  treaties:  ;^04, 327, 639.  ^ 
Hamilton  v.  Dillin: 

regulation'of  trade  with  hostile  territory:  222,223. 
Harbor  works  of  Ponce,  P.  R.: 

application  of  lK)anl  of,  to  Unite<l  States  Government  asking  assistance  in  col- 
lecting claim  against  Spain,  report  (m:  484,485. 

creation  of  lM>ard:  484. 

approval  by  S<»cretary  of  War  of  views  set  forth  in  report:  485. 
Hare's  American  Constitutional  Law: 

cite<l:  m. 
Habana: 

liigli  sheriff  of:  194  et  seq. 
(See  High  sheriff.) 

sewers  and  pavements  in:  opinion  of  Attorney-General  on  contract  to  Dady  & 
Co. :  :i59,  ;^9, 408, 5:w,  <>:n . 

right  of  municipality  of,  to  exercise  rights  which  by  law  belong  to  the  peaceful 
j>osscKMi()n  of  pro|)erty:  541-545. 
(See  Municipalities. ) 
concession  for  the  canalization  of  the  Matadero  River,  report  on:  571. 

(Si'e  Matadero  Biver. ) 
Western  Railway  of:  report  on  application  of  to  exercise  certain  alleged  rights: 
6:i0-<)46. 
(See  Western  Railway  of  Habana.) 
Habana  Canal  Company: 

purchase*  of  concession  for  canalization  of  Matadero  River:  572. 

( S<»e  Jiatadero  River. ) 
entitltMl  to  exercise  rights  created  by  concression:  578. 
Hawaiian  Islands: 

annexation  of:  :W,  42. 

troops,  encampment  of  in;  report  on  claims  against  United  States  by  reason  of: 

33H-350. 
<letermination  of  unli(juidat<»<l  damages  requires  exercise  of  judicial  powers:  339. 
public  property  in  can  be  disiK)S4Hl  of  only  by  Congrt^ss:  353. 
Henry,  Brig.  Gen.  Guy  V. : 

report  on  anmilment  of  title  grante<l  by,  to  Caja  de  Muertos Island,  etc.:  448-451. 
Herrera,  Antonio  Diaz.     (Stn*  Diaz  Herrera. ) 
Herrera,  Sobrinos  de: 

report  on  claim  of,  for  payment  of  damages  on  account  of  seizure  of  steamer  in 
Santiago:  615-619. 


elertor  of,  follection  of  debty  due,  by  Napoleon: 
High  eeas: 

ai't  of  Conjrrea5w  providing  pnni^hmtnit  for  offenst-s,  etc,  c<>mmil 

powers  conferreei  by  Constitution  ou  Congress  to  define  offenses,  i 
on:  52. 
High  BherifTof  Habana: 

purrliiisie  of  office  of,  flt  public  auction:  194. 

officv  declare^I  to  l»e  i>ir|>etmilt  etv. :  UH,  203. 

duties  of:  195. 

refusal  of  Uniie^l  State;<  autboritii?8  to  allow  Countess  of  Bue 
enjoy  enioluiuents  appertaming  to  office  of  high  sheriff:  195, 

office  of,  ia  politifal:  2Ui.\20l. 

how  creattHf:  2(K). 

proviHions  of  tbe  Hecopilariou  de  Indiaa  regarding  public  offices:" 

authority  of,  U*  .M-rve  rouH  writs:  20L 

Ijecauie  hmrtus  officio  utxm  t^tablishment  of  military  ocoupation; 

public  oiticcfs  are  mA  pro(herty;  203. 

power  of  disposal  nf,  retained  liy  the  Crown  of  Spain:  20S. 

right  of  admintst ration  held  by  jmrcbHser:  203. 

infuml>en<  y  f*til>ject  to  the  royal  will:  203. 

tenuinution  of  incumbency  not  an  exerci.se  of  the  right  of  enijnent 

a  national  and  nninicipal  othce:  208. 

n^ht  to  rtthre  not  [>rotecteil  by  treaty  of  peaiT-i  206. 

incunil»ent  not  entitled  to  indemnity:  determination  of  Seer 
(See  Bupleaais:  Buena  Vista;  Office,  jf^ublic. ) 
Highways  in  t\dm: 

rejM^rt  on  right  of  municipalities  in  Culja  to  gnnt  permission  to 
(lanicH  to  iT^Js^i*:  H74-31^L 

when  o\vue<l  by  mnnicipahtio*:  378. 

right  of  ninnicipalities  to  alienate  rijjht.s  to:  378. 

regulate  and  control  use  of:  378. 
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Hongkong:  and  Shanghai  Bcuiking  Corporation: 

report  on  objections  made  by,  tr»  act  of  Philippine  Commission  to  i)revent  dis- 
criinination  against  money:  2o5-2«>0. 

re<iuest  of,  for  perminsion  to  import  Mexican  silver  dollars  free  of  duty:  250. 

exportation  of  Mexican  i>es»0H  to  China:  257. 
Hostilities: 

course  of,  can  not  be  controlleil  by  Congress:  liQ. 
House  of  Representatives: 

action  of,  on  commercial  convention  of  1815  with  Great  Britain:  39. 
on  treaty  with  (ireat  Britain  of  \7\H: 

prerogative  of,  reganling  sovereign  will  of  the  people:  151,  152. 

participation  of,  ri»ganling  cession  of  territory:  151. 

bills  for  raising  revenue  to  originate  in:  151. 

I. 
Idaho: 

extension  of  Constitution  to:  90. 
IduUa  Saez,  Eulogio: 

rejxjrt  on  rcHpiest  of  military  government  of  Cuba  for  release  of:  562-566. 

trial  and  conviction  of,  by  Spanish  court-martial:  563. 

provisions  of  treaty  of  peace  with  Spain  regarding  release  of  political  prisoners  of 
war:  5<)3. 

{)enalty  for  desertion  under  Spanish  law:  564. 

provisions  of  SjMinish  code  of  military  justice:  563,  564->>66. 

action  on  retiuest  of  military  government  of  Cuba:  566. 
Illinois: 

laws  relating  to  treason,  etc.:  673. 
Impeachment: 

t^use  of  procee<lings  in  Congress  for,  of  President  Johnson:  244. 
Imperialism: 

charge  of,  prefernMl  against  Thomas  Jefferson:  121. 

ba*<is  for  charge  against  Jefferson:  122. 

I^ouisiana  purchast*  treaty  assaiknl  as  act  of:  122. 
Import  duties: 

levy  oi,  in  (California,  etc.:  102. 

collection  of,  in  Louisiana:  15t>. 

extension  of  Tnitcil  States  laws  over  l^ouisiana:  160. 

right  of  government  of  the  Pliilippines  to  im|K)si»,  report  on:  210-254. 

collecteil  in  the  Philippines:  2.T2. 

right  of  States  to  impos<.>  under  Confederation:  237. 

( StH»  Customs. ) 
Imports: 

into  the  rnite<l  States  from  country  to  which  sovereignty  of  has  never  attached; 
subject  to  duties:  164. 
Imposts,  dntie^s  and  excist»s: 

uniformity  of,  throughout  the  United  States:  91,237. 

power  of  Congress  to  im{M)se:  91, 92,  237. 
Imprisonment,  provisional  (in  Cul>a): 

to  1h»  countcHl  as  i)art  of  term  of  service  of  8(»ntence:  508. 
Inchoate  rights: 

art*  of  imperfect  obligation,  etc.:  193. 
Indebtedness: 

obligations  of  Sjain  not  iissumed  by  the  United  States:  182,208. 


Indiana: 

IftWH  relating  b*  treason,  eU%:  6Wl 
Indian  Territory: 

liivvs  relating  to  treaajti,  etc.:  fi74, 
Indiae,  Becopilaci6n  de; 

provision.^  of,  re^rtJing  ptiblic  officee:  200, 
(Si^  High  ahariflT. ) 
Indig-o: 

export  liiity  on,  in  the  Philippmes:  218, 
Individual  rights: 

trt'iity  ti>  tH'  cotiJ^hU'rtHl  na  (iate<l  at  ita  ratiltcation  as  to 
Industrial  property.     ( Sw  Trade-marks. ) 
Inhabitants  I 

of  Pi»rtd  Kk'u — 

eivil  ri>flitj<and  political  fitatiis  of,  to  Im*  determined  by 
175,  243,  2M\  247. 
of  isilands  aciinm'tl  frum  Sj>ain  by  the  United  States— 
reiM irt  on  le^al  wtatim  of:  37  et  aeq, 
( '  1 1  i  zc  1 1  s  1 1  i  p  of,  I  i  i  H(  'ny^tnl :  BO. 

entitled  to  call  upon  I'nitt^l  States  for  protection,  etc.!  017 
owe  allei^iunce  t<.»  f^overeijinty:  til. 
diwtini'tion  Innwceii,  and  territory:  80, 
(^an  beeom**  eitizcn?*  only  by  f'jHH*iti('  act  of  ConKrese:  120,  175. 
do  nut  [(ost^csa  right  of  free  entry  into  the  rnite<l  States:  120. 
rights  of  the  L'nite<l  Static  r^^^anlhi^;  allejriance  af:  173. 
ri^hi  t<i  fix  relations  of,  to  Unittxl  States  vei^ted  in  Omgreas;  24, 
pcrnoiml  and  civil  ri^jht.**  of,  of  the  Tcrrit<irieH:  H8, 
Htatns  of,  of  ronqnercd  territory,  etr.,  detennine<l  by  tlieir  uwn  actaj 
provisions'  of  I^:)ni»«iarni  purchai^^  treaty  rejranlin^:  243 
of  New  Mexico  and  Cpi»er  California,  attempt  of,  to  settle  relatii 

tiiiverninenl:  24:1 
nf  thti'  PhilinninAU    rpmdiitinn  ni  HAnffivaa  rcyaanWria  mti«kfiahi«i 


tt  actaj 
latioiJ 
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Insurgrents — Continnod. 

in  tlu'  Pliilippines — Continued, 
wpirit  of:  2;W. 
rejM)rt  on  ortler  of  General  Otiw  requiring  delivery  of  money  heW  as  property 

of,  to  Americ^an  authoritien:  261. 
seizure  of  fundn  of,  by  American  authoritien:  261. 
sovereign  not  responsible  to  aliens  for  injuries  inflicte<i  by:  344. 
Insurrection  I 

in  the  Philippines,  right  of  Uniteii  States  to  exereise  belligerent  rights  in  dealing 
with:  211-218. 
character  of:  236. 
war  originating  in,  never  formally  declared:  211. 

sovereignty  engage<i  in  sujipressing,  may  exercise  rights  of  belligerent:  212. 
define<l:  212. 

pnK'laniation  of  Lincoln  declaring  certain  States  in:  220. 
non intercourse  acts:  220,221. 
against  military  government  in  New  Mexico:  689. 

in  California:  694. 
proclamation  declaring  inhabitants  of  certain  States  in:  253. 
Internal-revenue  laws: 

should  be  at*  universal  in  application  as  tariff  laws:  171. 
tax,  first  levied:  171. 

extension  of,  to  all  places  within  exterior  boundaries  of  United  States:  171. 
International  Ocean  Telegraph  Company: 
cable  operated  by:  281. 
claim  asserted  by:  281,282. 
act  of  Cul)an  government  complained  of:  283. 
action  recjueste*!:  283. 

provisions  of  trt»aty  of  Paris  invoked  in  support  of  complaint:  283. 
opinion  of  Attorney-( } eneral  with  reference  to  concession  to:  284. 
basis  of  claim  of  exclusive  privilege:  284, 285 

rights  of,  under  concession  granted  by  Sjwmish  Government:  286,294. 
has  no  right  to  (.»bject  to  use  of  Government  lines  in  Cuba  by  French  cable  com- 

|>any:  2?M. 
consideration  of  conc«*ssion  to:  295-296. 

did  not  create  exclusive  privilege  of  engaging  in  cable  traffic  between  United 

States  and  Cuba:  295. 
act  of  Congress  granting  right  to  attach  cable  to  coast  of  Florida:  295. 
International  union: 

for  the  prote<tion  of  industrial  property:  306. 
(SiH'  Trade-marks. ) 
Invasion: 

nvults  from  war:  86. 
of  CuImi,  object  of:  199. 
Iowa: 

extension  of  rnitwl  Stat(»s  laws  over  Territory:  111. 
laws  relating  to  treason,  etc. :  674. 
Islands  ce<le<l  and  r(»lin<juishe<l  by  Sjianish  Government: 

|M)wer8,  etc.,  of  military  govenunents  niaintaine<l  in  by  United  States,  report  on:  11. 
rt*iM)rt  on  legal  status  of  territory  and  inhabitants  of:  37. 
territory  of,  lK*y(»nd  territorial  limit**  of  the  United  States:  49. 

apiK^rtains  to  the  Uniti^l  States:  49. 
duty  of  President  to  maintain  sovereignty  in:  49. 
result  of  war  with  Si>ain  ui)on:  50. 
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IslancU  codcMl  and  relinqnished  by  Spanish  Governiiient — Ooatinned. 
revenues  of,  not  ooneidered  United  States  property:  178. 

relations  of,  to  Federal  Government  can  not  be  fixed  by  tRMity-maldiig  power:  211 
(See  Ouba;  Porto  Bieo;  Thilippiiie  Maada.) 

J. 
Jackson,  Andrew,  Maj.  Gesa.: 

exercise  of  legislative  and  judicial  powers  in  east  and  west  Florida:  SOl 
controversy  between,  and  Judge  Fromantin  npon  doctrine  of  €»  pmpio  vi§OK 

137  et  seq. 

appointment  as  governor  of:  138. 

powers  conferred  upon  as  governor:  138. 

seizure  of  Spanish  officers  by:  139. 

refusal  to  obey  writ  of  habeas  corpus:  189. 

report  of,  on  Judge  Fromentin:  139. 

appeal  of  controversy  between,  and  Judge  Fromentin  to  Waahlngtcm:  180. 

action  of  Ristained  by  President,  etc. :  139. 
(See  Florida;  Fromentin,  Judge.) 

declaration  that  Constitution,  etc.,  do  not  extend  ex  ptopio  vlgoze  over  newly 
acquire<i  territory:  140. 
Japan: 

consular  courts  in:  56. 
Jecker  et  al.  v.  Montgromery: 

right  of  President  to  establish  courts  in  conquered  ooontry:  22. 
Jefferson,  Thomas: 

charge  of  imperialism  preferred  against:  121. 

basis  for  change  ajrainst:  122. 

niessajre  to  C(>n»rri'ss  witli  n^pini  to  Louisiana  purchase:  123. 

reele<*tion  of:  VMy. 

claim  of,  that  West  Florida  include<l  in  Ix)ui8iana  purchase:  161. 

viewH  on  ]>oli('y  of  TnitiMl  States  as  to  expansion:  122. 
Johnson,  PrcM(l«'nt: 

cause  of  procccdin;^  for  impeachment  of:  24,244. 
Johnson  v.  Mcintosh: 

status  of  inhabitants  of  newly  ac(iuired  territory:  87. 
Johnston,  Samuel: 

cession  of  nncxcnjiied  lands  by  North  Carolina  to  United  States:  40. 
Jol6  Islands.     (See  Sulu  Islands. ) 
Jones  V.  United  States: 

determination  of  national  boundaries,  et<\:  250. 
Judgrments: 

final  character  of,  rendere<l  by  courts  of  Cuba  under  Spanish  sovereignty:  486 
487,  488,  509. 
Judicial  powers  in  Philippine  Islands: 

in  whom  vested:  *^40,  2!W. 
Judicial  proceedings: 

provisions  of  treaty  of  |H^ac("  with  Spain  (1898)  n^rding,  in  ceded  territories!, 
etc. :  487,  M). 
(See  Contencioso-administrativo. ) 
Jury,  trial  by: 

is  not  a  lijjht,  but  a  means  of  securing  a  right:  110. 

is  an  e.s**ential  part  of  the  connnon  law:  110. 

is  not  an  essential  part  of  the  civil  law:  110. 

guaranty  of,  dates  back  to  Magna  Charta:  110. 
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Jury,  trial  by — Continue<l. 

ripht  of,  in  suib^  at  corninon  law,  applies  to  Territories:  110. 

in  Territories:  110,  111,112. 

in  the  Div^trict  of  Columbia:  112. 

is  an  acquireil  ri^rht:  113. 
Justice: 

is  an  inherent  rij^ht  of  man:  110. 

right  uivolved  in  trial  by  jury:  110. 

K. 
Blansas: 

laws  relating?  to  treason,  etc.:  675. 
Kearney,  Gen.  S.  N.: 

jrrant  by,  to  San  Francisco  of  right,  etc.,  of  United  States  to  beach  and  water  lots 
illejfal:  28,:«9,3^H),  492. 
Kent's  Commentaries: 

cited:  115. 
Korea: 

Consular  courts  in:  59. 
Koszta,  Martin: 

discussion  of  the  case  of:  118  et  seq. 

L. 
Lamar,  J. : 

discussion  of  foreign  relations  of  the  United  States:  69. 
Lands: 

public,  in  the  Philippines:  233. 
La  Plata  Biver,  P.  B. : 

application  of  Ramon  Valdez  for  license  to  utilize  water  power  of,  report  on : 
492-500. 
(See  Valdez.) 
Law: 

martial.     ( See  Martial  law. ) 

civil.     (See  Civil  law. ) 

penal.     (See  Penal  law. ) 

international.     (Set*  Law  of  nations. ) 

municipal.     (See  Municipal  laws. ) 

political.     (See  Political  laws. ) 

Blackstone's  definition  of:  30. 
Law  of  nations: 

President  can  not  (*sta)>lish  courts  in  conquerefl  territory  to  administer:  22. 

obligations  of,  binding  u|)on  military  vrovernment:  28. 
Laws: 

of  conquere<l  territory,  right  of  Khig  to  change:  25. 

incompatible  with  character,  etc.,  of  Unitinl  States  (fovemment  are  null  and 
void:  27. 

relating  to  alienation  of  public  proiwrty  pass  away  with  surrendered  sover- 
eignty: 27. 

of  the  State  must  ])e  enforced  by  sovereign:  188. 

emlmrgo,  enactment  of:  238. 

in  force  under  martial  rule.     (See  Municipal  laws;  Political  laws;  Martial 
law  and  rule. ) 
Laws  of  war: 

take  place  of  Constitution  of  United  States,  etc.,  under  martial  law:  13. 
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I*aws  and  usages: 

can  not  be  applied  to  dtisens  in  States  nphokiing  authoritjr  of 
Legral  power: 

duties  of  occupier  when  suspended:  11. 
liegal  status: 

of  territory  and  inhabitants  of  islands  acquired  by  United  States  dnriqg  n 
with  Spain: 

report  on:  37. 
Legral-tender  cases: 

opinion  of  Bradley,  J.,  in:  09. 
liSgislatiTe  authority: 

not  bound  by  constitutional  limitations  in  legislating  for  teirritofy  oolaUe  of 
territorial  boundaries  of  a  State:  241. 
Legialature: 

will  of,  regarding  national  boundaries  must  be  respected :  47* 
(See  Oongress. ) 

of  a  State;  powers  of  sovereignty  exercised  by:  10& 

can  not  bargain  away  police  power:  206. 
Leib,  Representative: 

debate  on  Louisiana:  132. 
L^se  majest^: 

provisions  of  Spanish  penal  code  regarding:  648. 
Letters  of  marque : 

constitutional  provisions  regarding:  25,  68,  80,  622.  ■ 

Liabilities  incurreil  by  Spain: 

United  States  not  liable  for:  180. 

debt  of  (jeneral  Government  does  not  pass  with  ceded  teirlUiry:'l88. 
Lieber's  instructions: 

for  the  Government  of  Tnited  States  armies  in  the  field:  11,  14,  19S,  212,  225, 
3:^5,  424. 
Lincoln,  Abraham,  President: 

attempt  of,  to  weaken  re))ellion:  24. 

theorem  announced  by:  lOo. 

election  o(:  105. 

declaration  of  liepublican  cr>nvention  which  nominated:  105. 

proclamation  of,  ilin-larinj;  j)orti<  of  rel^el  States  bh)ckaded:  220. 

certain  States  in  a  state  of  insurrection:  220-^253. 
inviting;  n'l)eUious  States  to  form  loyal  governments:  243. 
Loans: 

authority  of  nnmicipalities  in  Porto  Ri<*o  to  C(mtract:  457-463. 
Lobo,  Antonio  Alvarez  Nava  y.     (See  Nava  y  Lobo.) 
Lorraine.     (See  Alsace  and  Lorraine. ) 
Lotinga,  A. : 

application  to  State  Department  for  purchase  of  the  wreck  of  the  Alfonso  XII:  558. 

(See  Vessels.) 
Lougrhborough  v.  Blake: 

de(;ision  of  Marshall,  ('h.  J.,  in:  1)1  et  stM]. 

when  decide<l:  92. 

rij^ht  of  Conjrr(\^  to  impose  a  dire(;t  tax  on  the  District  of  Columbia:  91. 
Loughridge,  Keprasentative  from  Iowa: 

debate  on  bill  appropriating?  purchase  pri<*e  of  Alaska:  152-165. 
Louisiana: 

provisional  court  estahlislied  during  civil  war:  21 

formation  of  State  jrovernment  in:  24,  244. 
refusal  of  Congress  to  rei'ognize:  24,  244. 

f 
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I^oulsiana — Con  tmnen} . 

exi^rcif^t'  *jf  IeKJ><iativt»  and  judicial  powere  by  Governor  Claiborne:  3(lL 
purchaRi  treaty— 

tlehate  on:  34,  124-128,  129»  130. 

proviaioTiB  of:  41,  77,  83. 

how  niade  eifeftive:  43. 

aflBuled  ae  an  act  of  irTi|)ertali8ni:  122. 

ratification  of,  by  Senalt/:  124. 

IflBailed  a^  1>eui^  unronstitiitional:  124. 

fonimlatiori,  ftpytri>val^  ami  ratifiL^tion  of:  159, 

proviisiumj  uf,  rtjgardiiij;r  irdiabitant*!  of  t'eile^l  territory:  243. 

Ht!itiiHi>fft'cle<l  territory  to  Fwleral  Govemmeot:  243> 
trade:  3:12. 
commisftiont^rt*  Bt^iit  tiy  Jefferson  to  secure  transfer  of  poeaeaeion:  43. 
coile  of  laws  in,  in  I8tj3:  44. 

puitihased  by  Unit^j  States  in  their  confederate  capacity:  67,  78, 
acquifiitton  of,  by  Uniti^^l  iStatas:  77,  85,  104. 
Conjjrreawional  aii  providing?  ft>r  government  of:  78, 
anthority  jfrante*!  Indiana  officers  over:  78. 
purchase  of^  pnr|M>tAet«  of:  79. 

nieerage  from  Jrfffi^ni  to  Conjm?He  with  regard  to  ptirchase  of:  123. 
peasafre  of  i)ill  ]in>vidinK  for  ^overntnent  of:  131. 
provisions  of  li rial  t)ill  for  jrovernment  of :  132. 

deimte  on  bill  pn>vidinjf  Territoriat  fonii  of  government  for:  132et8eq. 
tariff  in:  159  et  neq. 

(Tallatin's  rejKirt  on  the  t^nanee**:  16S»,  161, 
revenue  i^olIwUnl  at  Nuw^  Orleanw:  159, 

inHtnirlionfi  of  (tal latin  to  ClailK»me  for  takinR  poaseMlon  of:  159. 
duties  *»n  iiii|)r)rt*?  and  ex(x>rt*<:  159. 

ap[>jiint merit  of  H,  K,  Trint  iia  lolUvtiir  at  N»*vv  Orleans:  159, 
in.Htriu  linfi?^  ui  (iailatin  to  TriKt  rej:ardin;r  taxe^*,  etc.:  WA 
extenBion  of  Ijiiti'*!  Slate,M  lawn  ri^ardin^  ini[M»rtw  iaimI  Umwtme  to:  160. 
puri'has*^:  claim  of  Jeffcr»oti  that  wt'Ht  Fluriiia  inrlndtMl  in:  Ittl. 
ailvantaj;^'  in  inijKirtation  of  Frt*neh  anil  Sfianisb  pmiiucts  to  New  Orleana:  162. 
inhabitants  of»  declared  in  a  state  of  insurrection :  253. 
laws  relating  to  treai*on,  ek% :  675. 
Ludlow  Williain: 

Civil  jfoviTnor  of  Ilabana:  453. 
Lumber  in  the  Philippines.     (See  Timber;  Forecta;  Franchisea.) 
Luaon: 

adminijstratiun  nf:  231. 
(Bee  Fhilippine  lalanda, ) 
Lyon  ♦  He  1  »r«*»entat  i  ve : 

4lebat4t  on  Louisiana  in  Houbb:  133. 

M. 

HcCulloch  v.  State  of  Maryland: 

etmrac'ter  and  seojs*  of  legislative  power  of  OongroBB;  opinioti  of  Marslxalb  Ch,  J.: 
70  t't  st*<|, 
HcKinley,  William»  Frt'sident: 

sentiments  re^rarding  i^lamia  eederl  by  Hpain,  etc.:  64. 

letter  to  Sn-ri^tary  of  War  relatin^r  t4i ^ff iveniri»ent«»f  civil  atfairs  in  Cuba,  etc,;  217» 

onler  id,  iiiifMwinK  i*nst4:»ms  duties  in  tlie  IMiilippineH:  217. 

ap}ioint(nejit  of  Phili]i|iiiie  i'<>unnL«**ion  by:  220. 
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XcKizdey,  William,  PreBident— Gontiniied. 

order  of,  prohibitinfc  the  gnuitiiig  of  oonoenioiM,  etc.,  in  Borto  Bieo:  888^  410^ 

meBBa(p^  to  CongreaB  rpf^rding  mtinicipftUtiefl  in  Pofto  Bioo:  87ft. 

letter  to  Secretary  of  War  on  powera  of  military  oocoiMMritv  etc :  517. 
XcFherson,  United  States  Army  transport: . 

report  on  claim  of  American  Mail  Steamaliip  CSompany,  lor  tawboffz  41C 
Madrid  Oaaette: 

extract  from,  regarding  Cuban  debts,  etc.:  185-188. 
Xagna  Charta: , 

f^uaranty  of  trial  by  jury:  110. 


laws  relating  to  treason,  etc.:  876. 
Manila,  city  of: 

claim  of  Merry  weather  &  Sons,  on  aoooont  of  refaaal  o^  to  permit  lortliflrc 

tion  of  eontracit:  407. 
seizure  of  funds  found  in  Spanish  treasuries  by  United  1 
recommendations:  824. 

approved  by  ActiuK  Secretary  of  War:  624-825. 
report  on  claim  of  J.  Antonio  Momp6  y  PU  for  refund  of  4 

approval  of  viewB  by  Acting  Secretary  of  War:  888. 
(See  Philippine  lalanda. ) 
Manila-Pagupaa  Bailway  conceaaion: 

refunal  of  United  States  to  assume  obligations  of:  18S: 
payment  in  lieu  of  transfer  of  obligation:  182. 
guarantee  contained  in,  not  a  lien  upon  revenues  of  the  FhUipplne  ] 
Manila  Bailway  Company: 

report  on  clidm  of,  for  payment  by  United  States  of  interest^  etoL :  177  efc  aeq 
com*efision  to,  for  railway  from  Manila  to  Dagupan:  179. 
teriuH  of  concession:  179. 
amount  invested  in  railway:  179. 
claim  against  United  States  Government:  179. 
guaranty  of  Spanish  Government  containe<l  in  concession:  180. 
contention  of,  regarding  character  of  obligation  sought  to  be  enforced:  185. 
subvention  guaranteed  to,  by  Spain:  179,  186. 
United  States  not  liable  for:  179. 
is  not  a  lien  upon  Pliilippine  Island  revenues:  193. 
Marcy,  Wm.  L. : 

instructionH  to  Colonel  Mason  in  California:  102. 
Maritime  Captures.     See  Captures. 
Market  house: 

contract  for,  in  Sancti  Spfritus,  and  rights  thereunder  of  Primitivo  Grutien 
(See  Gutierrez.) 
Marque,  letter  of: 

constitutional  provisions  regarding:  25,  63,  86. 
Marshall,  John,  Chief  Justice: 

opinion  of,  in  M(»Culloch  v.  State  of  Maryland:  69  et  seq. 
opinion  of,  in  L<^ughbon)Ugh  v.  Blake:  91. 

on  effect  of  action  of  political  branch  of  Government  r^guding  t 

ritory:  47. 
in  Johns<jn  v.  Mcintosh:  65. 

as  to  right  of  Congress  to  impose  direct  tax  on  Difltrict  Ck>lamb(ia:  91. 
in  American  Insurance  Co.  v.  Canter:  94. 
on  confiscation  of  property:  280. 


771 

Marti  y  Bu^et,  Ramon: 

report  on  administration  of  estate  of:  473-478. 

holding  of  court  at  Santa  Clara  regarding  nationality  of:  473, 476. 
sustained  by  secretary  of  justice  of  Cul>a:  474. 
contrary  to  provisions  of  treaty  of  peace  with  Spain:  477. 

jurisdiction  of  Santa  Clara  court  to  institute  teetamentary  proceedings:  477. 

action  taken  by  Secretary  of  War:  478. 
Martial  law: 

immediate  and  direct  effect  of  occupation,  etc.:  11. 

does  not  cease  during  hostile  occupati(m,  and  exceptions:  11. 

define<l  by  Chief  Justice  Chase:  12, 363. 

is  military  authority:  12, 363. 

civil  and  penal  law  continue  in  force  unless  otherwise  onlered:  12, 14, 198. 

l^islative,  executive,  or  administrative  functions  of  hostile  government  cease 
under:  12,198. 

an  authority  calle<i  into  action  in  locality  of  United  States:  12, 363. 

takes  place  of  governmental  agencies  under  certain  conditions:  12. 

CKrcasion  of,  is  public  exigency:  13. 

ceases  when  district  sufficiently  tranquil:  13. 

functions  of  hostile  government  cease  under:  14. 

effect  of  exercise  of,  when  regulated  by  Congress:  36. 

distinction  from  military  law:  :^,  278,368. 

is  unwritten  law:  S^. 

is  l)i»yond  jurisdiction  of  Congress:  36. 

defined  by  Pomeroy:  19,36,229,278,363. 

affects  chiefly  police  power  and  collection  of  public  revenues:  424. 
Martial  rule: 

is  an  element  of  the  jtw />e/7i;  13. 

incidental  to  state  of  war,  etc. :  13. 

when  re»<^rt  may  be  had  to:  14. 

intention  of:  14. 

private  pr()|)erty  may  1h»  taken  for  public  purposes  under:  14. 

is  the  creature  of  necessity:  15,  35. 

may  become  a  net^^ssity  in  <UHe  of  foreign  invasion:  15. 

provisions  regarding,  in  rei^onstruction  acts:  17. 

(H'casions  when,  cslu  Ik;  applied:  21. 

I'an  not  €»xist  where  courts  are  open:  21. 

includes  authority  to  deal  with  each  necessity:  26. 

necessity,  meaning  of,  in  connection  with  justification  of:  26. 
of,  must  be  shown:  Ii5. 

if  made  subject  of  k^slation,  justifitration  is  (]uestion  of  law:  35. 

(SiH;  Martial  law;  Military  grovemment. ) 
Maryland: 

refusal  of,  to  ratify  Article*  of  Confederation:  75. 

creation  of  monoi>olies  in,  prohibited:  296. 

laws  relating  to  treason,  etc :  676. 
Maskat: 

consular  courts  in:  59. 
Massachusetts : 

ct*ssion  of  land  by,  to  Fe<leral  Government:  123. 

laws  rt»lating  to  treason,  et<;. :  678. 
Mason,  0)lonel: 

proclamation  of  treaty  with  Mexico  in  California:  101. 
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announa^nient  regarding;  military  f^ovemment:  101. 
inHtnictionH  of  William  L.  Marcy  to:  102. 
Matadero  River: 

con(*e88ion  for  canalization  of,  report  on:  571. 

application  of  Pelaez  de  Amigo  and  Manuel  Gomez  de  Anmjo  for  oonoeerion:  5t3. 
authority  to  cronstruct  canal  granted:  672,  679. 
purchaHi'  of  conceflsion  by  Habana  Oanal  Company:  572. 
rejKjrt  of  Brigadier-! Jeneral  Ludlow  on:  672. 

opinion  of  Juan  F.  O'Farrill  that  decree  grantiiig  ooncoiwion  is  null  ami 
void:  575. 
(x>nce«Hion  is  prima  facie  lawful:  677,587. 
Halmna  Canal  ("ouipany  entitled  to  exercise  rights  created  by  oonoeerion:  57K 

5S7. 
construction  of  nnrognition  of  concession:  678,687. 
courts  of  Cuba  not  Iwund  by  recognition:  578,687. 
excrciM>  of  rights  claimed  subject  to  direction  of  provisional  government, etc: 

578, 587. 
ai)proval  by  Secrt»tary  of  War  of  views  expressed  in  report:  678, 594. 
opinion  of  Jofn.'  R.  Villalon  as  to  validity  of  conceflsion:  588. 
opinion  of  administrative  council  against  validity  of  conceBBion:  590. 
recommcn<iations  us  to  pro|x»r  action:  69S, 
instructions  of  StH',retary  of  War  to  General  Wood:  594,605. 
Matthews  v.  McStea: 

regulation  of  trade  with  hostile  territory:  221. 
Mazzantini  y  Equia,  Tomas: 

contract  with  municipality  of  Habana:  541. 
Meiklejohn,  Geo.  D. : 

action  of,  on  claiin  of  MijjncI  Porrata  Doria:  451. 

Antonio  Alvarez  Nava  y  I^obo:  457.  ! 

action  on  n»p(»rt  on  «-Iaiin  of  Forniin  Sapinlia:  472. 
denial  of  a|>plicalion  of  Frank  11.  (iriswold:  495. 

ai>proval  of  views  set  forth  in  n'j>ort  on  concession  to  canalize  Matadero  River: 
578. 
Merry  man  v.  Bourne: 

ownersliipof  iniMiici|>al  lan<ls  under  elianjje  of  sovereignty:  384,468. 
Merry  weather  &  Sons: 

report  on  claim  of,  for  damages  oeciisioniMl  by  refusal  to  permit  further  execution  i 

of  alleirtHl  contract:  407.  I 

claim  all(%'ed  hy:  407.  1 

coinninnication  to  Se<'retary  Jolni  Hay:  410. 

linal  disposition  of,  by  Se<retary  of  War:  411-414.  | 

Mexico: 

treaty  of  1S4S  with  the  Ignited  States:  41,  S.S,  96,  101,  166. 

necessity  of  military  ^oviM-nment  in  New  Mexico  and  California:  16. 
provisions  regarding  protection  ni  property  rights:  383,  464. 
how  ma<le  effective:  44. 
pro(;lamation  of:  101. 

message  of  President  Polk  notifying  ratification  of:  168. 
treaty  of  1H5.S  with  the  Tnite^l  States  ((ladsden  Purchase):  42. 
l>es(>  of,  principal  me<iium  of  exchange*  in  Philippine  Inlands:  266. 

ex]M)rt  duty  on,  in  the  Philippines:  257. 
succession  of,  to  territorial  riglitfl  of  Spain:  304,  327. 
relinquishment  of  Uj>per  California  and  New  Mexico:  41, 
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ambassador  at  Washington,  request  for  information  as  to  extradition  of  fagitives 

from  justice  in  Culm:  523  et  seq. 
end  of  Mexican  rule  in  California:  28,  359,  390,  492. 
Meyers,  Benj.  F.,  Representative  from  Pennsylvania: 

debate  on  appropriation  of  purchase  price  of  Alaska:  155. 
Michigan: 

laws  relating  to  treason,  etc.:  678. 
Military  authority: 

supremacy  of,  over  civil  authority,  repugnant  to  principles  of  United  States  Gov- 
ernment: 23. 
Military  authorities  of  United  States: 

not  prohibited  from  maintaining  governments:  12. 
Military  districts: 

division  of  rel)el  States  into:  17. 
Military  government: 

in  islands  ceiled  by  Spain;  report  on  powers,  etc.,  of:  11. 

powers  of,  in  t'ivil  affairs,  after  peace  treiity  of  1898:  16. 

justifie<l  an<i  required  until  civil  govermuent  established:  16. 

(See  Islands. ) 
in  California — 

origin  of:  12. 

how  instituted:  12. 

continue<l  existence  of:  16. 
in  New  Mexico:  12. 

continued  existence  of:  16. 
in  Culm — 

effect  of  treaty  of  peace  on:  19  et  seq. 

8ul)stitute  for  previous  sovereignty :  31,  538. 

derivt»s  its  jK)werH  fmm  laws  of  war;  34. 

identical  with  military  o])erations  of  a  Ixilligerent:  35. 

right  of,  to  expropriate  private  pro|)erty:  360. 

exercise  of  judicial  ix)wers  by:  5S0. 
in  Porto  Rico — 

does  not  (M'cupy  place  of  sovereignty  of  Spain:  20. 

effect  of  treaty  of  i)eace  on:  19  et  seq. 

is  representative  of  sovereignty:  20. 

purposes  of:  2t). 

means  of  accomplishment:  26. 

may  exercise  iK)lice  power:  28. 

light  of,  of  civil  affairs  to  issue  military  orders:  29. 
in  the  Philippines — 

effect  of  peac*e  treaty  upon:  19  et  secj. 

originally  an  instnmient  for  promoting  war  with  Spain:  36. 

is  authorize*!  to  exercise  rights  of  belligerent:  36. 

administration  of:  232. 
in  Texas,  duration  of:  18,  2:^. 
is  dominion  exen^isetl  by  belligerent  power:  12, 362. 
is  a  fonn  of  military  juriwliction:  12,363. 
takes  plwHi  of  sus|>ended  or  destn)ye<l  sovereignty:  12,363. 
0(!casion  of,  is  expulsion  of  existing  sovereignty:  13. 
continues  until  {lennanent  sovertMgnty  (^tablished:  13. 
powers  of,  how  restricted:  13. 
how  administered  in  ancient  times:  13,62. 
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not  considered  as  doing  a^-ay  with  all  laws:  14. 

powers  of,  when  devoted  to  civil  afbun:  15. 

is  the  creature  of  neoeasity:  16. 

may  continue  in  bello  oeasante  or  in  flagrante  bello:  17, 888L 

course  of  Congreas  regarding,  after  dvil  war:  17. 

may  continue  after  cessation  of  hostilities:  17, 25, 8QSL 

provisions  of,  regarding,  in  reoonatmction  acta:  17. 

reasons  for,  in  rebel  States:  18. 

is  authority  by  which  commander  governs  oonqnered  terriUirj,  etc. :  18^  Sn,  281 

ceases  at  the  pleasure  of  him  who  instituted  it:  18, 8QSL 

difference  of  power  of,  for  promoting  warfinre  and  in  time  <^  peaoe:  21. 

by  martial  rule  until  laws  can  have  their  free  ooone:  21. 

purpose  of,  after  cessation  of  war:  23. 

ri^ht  of  President  to  form,  during  war:  28, 26. 

Congress  may  terminate  temporary  government  formed  by  I^oaident:  SK. 

requirements  of,  in  conquered  territory  in  time  of  peace:  26L 

provisions  of  treaty  of  peaoe  and  international  law  binding  apoi&:  28. 

has  no  right  to  grant  lands  or  confirm  titles:  28,  860. 

may  exercise  legislative  powers  in  time  of  war:  29. 

in  time  of  peace  is  lawful  government  and  government  of  law:  SOL 

can  not  declare  sovereign  will-of  the  people:  151. 

civil  and  penal  law  continues  in  force  under,  onleas  otherwiae  ordered:  12;  14, 198. 

legislative,  executive,  or  administrative  functions  of  oppoaing  aovet«{gnty  oeaaa 
under:  12,  198. 

<1iities  of:  216. 

is  subject  only  to  conditions  and  restrictions  of  laws  of  war:  278b 

regulation  of  trade  an  incident  of:  302, 225, 325,  a38. 

tc'nniiiation  of,  not  coincitlcnt  with  (cessation  of  hostilities;^  19,363. 

a  Hulwtituto  <t(l  interim  for  sovereijrnty:  36(). 

riglit  of  military  authorities  to  maintain:  12. 

Birkhimeron:  18,  3()3. 
Military  governor: 

officer  acting  as,  to  obey  orders  of  superiors:  28. 
Military  justice: 

provinions  of  iSpanish  code  of:  563, 564-566. 

{ikHi  IduUa  Saez. ) 
Military  law: 

(lintin<*tion  from  martial  law:  36,278,368. 

LiolxT^s  Manual  for  United  Staten  Army  in  the  Field:  11,14,198,212,225,335, 
424. 

Brussels  project  of  an  international  declaration  concerning  laws  of  war:  11. 
Military  necessity: 

What  is  understootl  by:  12. 
Military  occupation: 

8ervi<*eH  to  he  performed  by  military  governments  arising  from:  11. 

functions  of  hostile  government  cease  under:  14. 

civil  and  })enal  law  <'ontinue  in  force  under:  14,  198. 

authority  of  local,  civil,  :in(i  judicial  a^lministration  suspended  under:  198. 

creates  obligation  to  povide  for  administration  of  civil  affairs:  216, 

regulation  of  trade  with  territory  subject  to:  225. 

proiluces  no  effect  on  private  property:  386,  464,  543. 
Military  operations: 

in  the  Philippines:  237. 
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Military  power: 

exenrine  of,  not  to  be  pushed  beyond  requiremente  of  exijjency:  15. 
ncMtHWBry  to  govern  Philippines,  in  whom  vested:  241,  233. 
JlCiUer,  J. : 

opinion  in  Koszta  case:  119. 
Milligan,  Ex  parte: 

powers  of  Congress  to  direct  operations  of  military  forces:  35,  278,  279,  368. 
(See  Chase,  Ch.  J. ) 
Mindanao: 

administration  of:  231. 
(SiH'  Philippine  Islands. ) 
Mindoro: 

athninistration  of:  231. 
(See  Philippine  Islands. ) 
Minerals: 

(SiH^  Mining:  claims. ) 
Mining:  claims: 

in  Ciitm:  351-373. 

order  of  military  governor  continuing  granting  of:  352. 
ownerHhip  of  mineral,  under  Spanish  law:  353. 

laws  relating  to,  under  Spanish  dominion  continued  under  American  occu- 
pation: 356. 
Spanish  lawf^  in  force:  357. 

powers  conferred  upon  provincial  governor:  358. 
provisions  for  exenri^e  of  right  of  eminent  domain:  359. 
opinion  of  Attorney-General:  370  et  seq. 
in  Porto  Rico:  :«l-:^73. 
in  the  Philippines:  351-373. 

provisions  reganling  mining  bureau:  352. 
(See  Foraker  resolution,  etc.) 
Mining:  rig:hts  in  the  Philippines:  233. 

(See  Mining:  claims. ) 
Minnesota: 

laws  relating  to  treason,  etc. :  678. 
Misprision  of  treason.     (See  Treason. ) 
Mississippi: 

inhabitants  of,  declared  in  a  state  of  insurrection:  253. 
laws  relating  to  tr(»ason,  etc.:  670. 
Mitchill,  Keprt^sentative: 

debate  in  House  on  lx)uisiana  purchase  treaty:  127. 
Momp6  y  Pl£,  J.  Antonio: 

rcjwrt  on  claim  for  refund  of  excess  duties  impo6e<1  at  Manila:  625-630. 
approval  of  views  by  Acting  Se<'retary  of  War:  6.30. 
Money: 

of  the  Unite<l  States,  act  of  Philippine  (Vimmission  to  prevent  discrimination 
against,  re|>orton:  255. 
pur|)oses  of  Coinmission  in  passing:  256. 
seizure  of,  by  lJnite<l  Stattw  military  forces  found  in  Spanish  treasuries  in 
Manila:  621-625. 
reconunendations:  624. 

approval  of,  by  Acting  Secretary  of  War:  624-^25. 
Monopolies: 

creation  of,  prohibited  in  some  States:  296. 
created  in  CuIm  under  S|>aniHh  sovereignty;  539. 
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]l6iiro6,  JamM,  Prealdflnt: 

action  of,  on  oontroveray  botwoon  Andmr  Jadkaon  mod  fnSgn^  IteaMalia:  tiH 
declaration  that  OonofciMifm,  etc,  doea mot eadend  aagpangatoiilf  anet a>^^| 
acquired  territory:  140. 
(See  Bz  prcqprio  vigora. ) 
Montana; 

extension  of  United  States  Oooatitiitioii  tot  90, 
laws  relating  to  treason,  ^c:  079. 
Moore,  International  Arlritratioiiia: 

unlawful  acts  of  tndividnal  soldien:  94S. 
Moore  v.  Bteinbach: 

continuation  of  laws  affecting  pablic  property  after  dui^ga  of  nrnfi^tiilj  S7. 
384,,  465, 408. 
Morel,  M.: 

director  of  the  International  registry  of  trnde-maila:  80S. 
letter  to  Secretary  of  the  Interior  regarding  tnKla4iiadbi  In  tia 
306,307. 
Mormon  Ohurch  v.  United  Stataa: 

power  and  scope  of  legislative  powc»a  of  GongvesB:  86^80. 
Morocco: 

consular  courts  in:  59. 
Mumford  v.  Wardwell: 

power  of  military  governors  to  grant  bmds,  ete.:  88^860,80%4ltt» 
Municipal  councila : 

law  for  reoiganization  of,  of  Oaba  of  1859:  908. 
Munidpalitiea : 
in  Cuba — 

report  on  right  of,  to  grant  permission  to  railroad  eompaniea  to  cuoaa  liigli- 

ways,  etc.:  374-391. 
right  to  acquire  property,  etc.:  374,  382. 
real  property  acquired  by:  374. 
how  affairs  of,  cronducted:  374. 

action  of  municipal  officials  subject  to  approval  of  general  adnunistration: 
374. 
purpose  of  surveillance:  374. 
Spanish  laws  relating  to,-  continued  in  force  under  military  gavemment:  374. 
laws  of,  substantially  the  same  for  Porto  Rico:  375. 
policy  ret^ommended  by  President  for  Porto  Rico  adopted  and  pnrsaed  in 

Cuba:  375. 
progress  made  toward  independent  administration  of  their  own  affairs:  375. 
petition  for  increased  railway  facilities:  375. 
how  property  belonging  to,  may  be  divided:  377. 
streets  and  highways  owned  by:  378. 
how  property  of,  divided  by  Spanish  law:  378. 
right  of,  to  alienate  rights  to  streets:  378. 

power  of,  to  regulate  and  control  use  of  streets  under  Spanish  law:  378. 
authority  of,  to  grant  permits  for  use  of  streets:  378. 
provisions  of  nmnicipal  laws  in  force  under  Spanish  sovereignty:  379. 
general  law  of  public  works:  380. 

regulations  for  its  execution:  380. 
railroad  law  for.  380. 

regulations  for  the  execution  of:  380. 
establishment  of  towns  within  limits  of:  381. 
land  dedicated  to  public  use  as  streets  is  public  property:  382. 
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i n  Cut  ta— Cb n  1 1 n  irh  I , 

I>!iriK>9t*  uf  FomkoT  iitiH^jjiltiumt  aH  to  niimieijMil  rights  in  Cuba:  387* 

©Kfi'titf:  'AH7. 
can  not  alienate  title  to  land  whii-h  paascs  t4>  United  States  under  terms  of  I 

treaty  of  i^^ave  with  Si«iin:  :i83. 
poeses  isanie  ni:hX^^  <>f  property  as  under  Spanish  sovereignty:  38S,  389, 
may  exerrise  *irdhuiry  riglit*^  «jf  ownership  over  their  property:  389* 
authority  of  military  ^nverniiient  over  affuirn  uf:  3tK). 
how  land  ownnl  hy,  may  lie  eneinnl*enHl  or  eunveyed:  391. 
extent  of  jiowera  i>f :  470. 
how  fninehisi'*' j^nmtnl  h\\  imd«»r  S]»ani!^h  law:  470,  471. 
rigtil^^  U'lon^iii^r  to  tho  jH'Sit^eful  (RiMSi^sion  of  property  not  impairetl:  i>43. 
Foraker  amenihiieiit  not  to  l)e  eonHtrntMl  iih  prf>hihitin^,  to  exertm- ordinary 
riglit*'  of  owerehi]!,  eir*,  t'i43. 
in  Porto  Rieo— 

can  not  alienate  title  U*  land  whieh  fiai^«?<l  to  tfie  Unitetl  Htat^  un<ler  terins 

of  t really  of  peare  with  Spjiin:  4'v'). 
rejHirt  on  trranliiig  of  fmiiehisw  hy:  i*i;t-471, 
ean  not  alienate  title  to  land  whiidi  |iiL<^t»cHl  to  the  Uniteti  States  under  terms 

of  tr«.>aty  of  |)eiiee  with  Sjuiin:  4(jr>- 
right  of,  to  aeqnire  real  eatate:  46.1. 

own  »treetfl  eoriHtmett^l  and  maintained]  with  mnnieipai  fnnd^:  466, 
rejMjrt  on  ri^rht  of,  to  r-on tract  loanM,  etc.:  457-46.H. 
authority  and  ohh^fsUionH  i»l,  ii>*  tit  puhlie  svorkH,  etr.;  459. 
rights  of,  under  SjHiniBh  Hov<m^ignty  relain**<l  n]Kai  ee«sion  of  islantl  to  the 

Uiiiled  Slatt^H:  mX 
report  on  gnintinir  of  franehises  hy:  44ii^'471- 

(See  Property,  private. ) 
i u  ri Si  h I- ti on  of,  o v er  nt n n/ tw :  440,  404 , 
have  the  Hame  right.*!  a«  natural  i>t»rHon}?  to  dii?po«?  of  their  property:  ;M>,  403,  543. 
how  franehirt.^H  granted  hy,  under  SiiHiiinh  Ihw»:  470,471. 
rights  of,  to  1>L*  r«AMpe<-ti%l  tH|ually  witli  thoH*  of  an  individual:  441,4ft3. 
Ifimicipal  laws: 

of  deposed  SftvereiKUty  eontinne  in  foree  under  martial  role:  14,29,220. 

of  territory  wibjeet  to  uulitary  o*Tti|»ation  g*»vern  relatitaw  of  intuibitants  iitkrH: 

26. 
may  t>e  suspended  hy  conqueror  during  period  of  war:  26» 

Nation «  Borereigxi^ 

inherent  right  to  ae«^nire  territory:  37. 

have  equal  riglitn  and  winal  |H>wer»t  68. 
National  Bank  v.  Coujity  of  Tankton: 

government  of  Territori**?^  of  the  t-nited  Stiites:  107. 
Nationality.     jStn.^  Aliene;  Alleg'iance;  CitiasenaMp;  Naturalization.) 
NaturaUzation  laws  of  the  ITnited  Staten: 

letter  of  Ixird  (irenville  to  Kufus  King  with  rt*gard  to;  117. 

ofalieUH:  119. 

early  Anieriean  do<*trine  of  expatriation:  117. 

(See  Alietks;  Allegiance;  Oitizenahip. ) 
Nava  y  Lobo,  Antonio  Alvarez: 

report  on  elaiiu  of,  for  damages  for  luring  deprived  of  the  office  o(  notary:  464. 
reai**>nH  for  rejeetinn  of  <4amr  455, 
action  of  War  Department:  457* 
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Havassa  Islaad: 

authority  of  Gongreas  to  legislate  for:  60. 
Navigation  laws: 

enforcement  of,  in  Oalifomia:  108. 

extension  over  Alaska:  170. 
Nebraska: 

laws  relating  to  treason,  etc :  679. 
Necessity: 

meaning  of,  in  connection  with  Jnstiflcstion  of  martia]  rale:  26L 
Neely,  0.  F.  W.: 

report  on  question  of  inserting  chaiige  of  conspiracy  in  criminal  oomiilaintagaiait: 
545-554. 

provisions  of  penal  code  for  Cnha  violated  by:  560. 
postal  code  violated  by:  650. 
Neutrals: 

belligerent  not  required  to  pay  for  damages  to  property  of,  in  trade  of  war:  ML 

residence  in  enemy's  country  exposes  his  property  to  enemy's  risk:  S48b 
New  Hampshire: 

laws  relating  to  treason,  etc:  679. 
New  Jersey: 

laws  relating  to  treason,  etc :  680. 
New  Kezico: 

military  government  of:  12. 

continue<l  existence  of,  in:  16,  20. 

provisional  government  properly  established  by  EzecntiTeaothoiity  during  Mexi- 
can war:  22,  218. 

relinquishment  of,  by  Mexico,  by  treaty  of  1848:  41. 

title  of  United  States  to,  i^rfected  by  conquest:  41,  81,  166. 

right  of,  to  Statehood:  81. 

provisions  of  act  to  establish  Territorial  government  for:  90. 

del)ate  in  Congress  on  extension  of  Constitution,  etc.,  to:  96. 

conquest  of,  accomplished  by  campaign  of  1846:  166,  270,  501. 

customs  duties  exacted  by  government  of  civil  affairs:  166. 

organization  of  inde|>endent  State  government:  169,  243. 

refusal  of  Congress  to  recognize  Senators  and  Representatives:  169,  24S. 

organization  of  civil  government  for  occupied  territory:  270,  501. 

conspiracy  to  overthrow  Unite<l  States  authority:  271,  501. 
trial  of  insurgent  prisoners:  271,  501. 

indictment  of,  for  treason  against  the  Uniteil  States:  271,  501. 
letter  of  Frank  P.  Blair  to  Attorney-General  relating  to  indictment  of  pris- 
oners: 271-272,  501-502. 

civil  government  in,  restetl  upon  rights  acquiretl  by  conquest:  273. 

situation  in,  in  1848:  276,  507. 

title  of  United  States  to,  conmiences  with  completion  of  conquest:  277,  607. 

right  of  military  government  to  institute  courts:  277. 

exerciser  of  the  power  to  j)anlon  under  military  government:  501-507. 

refusal  of  PresidtMit  to  exercise  power  of  panlon:  274,  504. 

I'ase  of  Antonio  Maria  Trujillo.  272,  502. 

insurrection  against  military  government:  689-730. 
New  Orleans: 

preference  given  to,  over  United  States  ports:  78. 

ap]>ointment  of  Ei.  R  Trist  as  collector  at:  159. 

revenue  collected  at.  159. 
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New  Orleans  v.  Steamship  Co. : 

powers  of  military  j?overnmentn:  217,  278. 
New  York: 

transfer  of  unoecupie<l  territory'  to  General  Grovemment:  40,  123. 

laws  relatin^i:  to  treason,  etc.:  (>81. 
Nicholas,  Senat^^r: 

(lelMite  on  Ix)ui8iana  purchase  treaty:  129. 
Nicholson,  Representative: 

debate  in  House  on  Ix)ui8iana  purchase  treaty:  127. 

selection  of,  to  defend  Louisiana  purchase  treaty:  78. 
Noninter course  acts:  220,  221. 
North  Carolina: 

transfer  of  unoccupied  territory  to  General  Government:  40,  123. 

ratification  of  Constitution  of  United  States  by:  77,  104,  158. 

extension  of  revenue  laws  to:  104,  158. 

inhabitants  of,  declared  in  a  state  of  insurrection:  253. 

monopolies  prohibited  in:  296. 
North  Dakota: 

laws  relating  to  treason,  etc.:  681. 
Northwest  Territory: 

acquisition  of  jurisdiction  over:  75. 

plan  of  government  for,  reported:  75. 

ordinances  for  government  of:  75. 
provisions  of:  76. 

national  compact  with:  75,  76,  83. 

customs  laws  in:  158. 

trade  with  Canada:  158. 
Notaries  in  Porto  Rico: 

claim  of  Antonio  Alvarez  Nava  y  Lobo  for  damages  for  being  deprived  of  the 
offi(«  of:  454  et  seq. 
reasons  for  rejection  of  claim:  465. 
action  of  War  Department  on:  457. 

O. 
Obligations: 

of  Spain  not  assumed  by  the  United  States:  182, 208. 
(See  Manila  Railway  Company. ) 

(!ontention  of  Spanish  Commission  reganling  assumption  of:  183. 

of  General  (Government  do  not  pass  with  ceded  territory:  182,  183,  328. 

which  pass  with  sovereignty:  328. 

do  not  pass  with  sovereignty:  329. 
Occupation,  military  (see  Military  occupation): 

territory  may  be  acquired  by:  51. 

is  the  temporary  retention  of  territory:  386,  543. 

(See  Territory;  Acquisition  of  territory. ) 
Occupier: 

duties  of,  when  legal  power  suspended. 
O'Farrill,  Juan  F. : 

opinion  as  to  vali<lity  of  decree  granting  concession  for  canalization  of  Matadero 
River:  575. 

(See  Matadero  Biver. ) 
Offenses  and  crimes : 

committed  on  the  high  seas,  etc. :  55. 
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Office: 

public,  ifl  not  property:  197,  203. 

authority  of  Si»aniHli  oftitre  holder  in  Cuba  ceased  with  withdrawal  of  Spanish 
sovereignty:  197. 

right  to,  not  protecte<l  by  treaty  of  peace:  206. 

proviflioiiH  of  Ki'copilacion  de  Indias  regarding:  200. 

power  of  di0|K)6al  of  n»tained  by  Crown  of  Spain:  203. 

right8  of  adniinlHtration  hold  by  purchaser:  203. 

incunil)ency  Hubject  to  the  royal  will:  203. 

tennination  of  incunil)eucy  not  an  exercise  of  the  righto!  eminent  domain:  2dL 

reversion  to  tlie  Crown  of  Hymn  and  n^purchaae  of  offices,  etc:  205. 

provlHiouH  of  Spanish  law  regarding  purcthasable  and  asnignable:  208. 
(SiH^^  High  sheriff.) 
Officers  of  the  United  States  Army.     (See  Army  officers. ) 
Ohio: 

lawH  relating  to  treanon,  etr.:  682. 
Olive  Branch,  the: 

ca^e  of:  16:{,  UU. 
Ore^n: 

n)(«Hage  of  Pnvident  Polk  regarding:  168. 

lawH  n»lating  to  tn'a>*on,  etr. :  682. 
O'Reilly,  Counter.     (Sih*  Countess  of  Buena  Vista. ) 
Orleans,  Territory  of: 

tariff  HyHteiii  in:  1(U. 

when  iMlmitt4Ml  ju*  State  of  l/ouiniana:  104. 
Otis,  Qen,  E.  S.: 

rejKirt  on  ohUt  of,  nMiuiring  Smith,  Bell  &  C^).,  of  Manila,  to  turn  over  to  Amer- 
i<'an  autlioritics  inonoy  hv\d  as  ])ro]H'rty  of  liisurgtMit  fon^es:  261. 

ojHiiini)  of,  n'pmliii^'  tmdo  witli  Sulii  Islands:  '^X^. 
Ownership : 

dt^lintMl  by  Spanisli  (mkI<»:  .*>78,  4<)(). 

P. 
Palawan  Islands: 

a<1iuinistration  of:  2.'U. 
Palmer  v.  Low: 

right  of  miiiii<'ij)aiitii»s  to  grant  lands  after  fhangt*  of  sovereignty:  385,  409. 
Pang'O-Pang-o,  in  Sainoau  Islands: 

turiUMl  (tvtT  to  American  (ioviirninent:  59. 
Pardon: 

intMnorandnni  on  tlu'  fXiTcis*' of  tin*  }M>wer  to,  under  military  government  in 
New  Mexico:  ")()!   r>()7. 

meinonmduin  on  orders  of  military  government  of  C^uIki  relating  to  the  exercifle 
of  the  j)o\ver  to:  501-51)7. 

refusjil  of  l*resi(h'nt  to  exercise  j»ower  of.  in  raw*  «)f  Antonio  Tnijillo:  272,  502. 

(See  New  Mexico. ) 
Paris  Conference  ( 1898) :  (StM^  American  Conmiission;  Spanisli  Commission. ) 
Peace,  treaty  of.     ( See  Treaty  of  peace. ) 
Pelaez  de  Amig-o,  Felipe: 

aj»j»lieation  for  concession  to  canalize  Matailero  River  in  Habana  Province,  Cuba, 
rejM)rt  on:  571. 

( StH.»  Matadero  River. ) 
Penal  code: 

Sj>anish,  in  fj>rce  in  Cuha,  j»rovisions  of,  violateil  by  Neely  and  Rathbone:  550. 
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Penal  code — Continued. 

provisions  of,  ivgarding — 
treason:  548. 
l^se  inajesti^:  548. 
rel)el1]on:  549. 
sedition:  549. 
Penal  law,  and  civil: 

(•ontinues  in  force  in  enemies'  territory  under  military  government:  14,198. 
Pennsylvania : 

laws  relating  to  treason,  etc. :  682. 
Pensacola: 

advantages  granted  by  treaty  with  Spain  to:  162. 
Persia: 

consular  courts  in:  59. 
PhiUimore  on  International  Law  cited:  51. 
Philippine  Commission: 
appointment  of:  229. 
instnictions  to:  229. 
transfer  of  legislative  powers  to:  230. 
executive  powers  conferre<l  on:  21V). 
puri>^>ses  of,  in  |)a8sing  act  to  prevent  discrimination  against  United  States 

money:  256. 
admission  of  Mexican  pesos  free  of  duty:  257. 
act  imposing  exjwrt  duty  on  Mexican  coinage:  257. 

act  of,  to  prevent  discrimination  against  United  States  currency  not  in  contra- 
vention of  principles  established  for  protection  of  property  rights  in  the 
United  States:  260. 
Philippine  Islands: 

explanation  of  money  payment  in  erase  of:  187. 

capture  of  capital  of,  sufficient  basis  of  goo<l  title  for  the  United  States:  45. 

right  of  government  of,  to  iiiijKjsi*  exiK)rt  taxes,  if  territory  not  hostile:  237-241. 

how  national  authority  of  Unitt»d  States  exercrise*!  in:  239. 

iM'ing  hostile,  un<ier  governing  authority  of  war  powers  of  nation:  251. 

army  in:  215,  228. 

exemse  of  U'lligerent  rights  by  United  States  in,  not  affected  by  treaty  of  peace 

with  Sfiain:  216. 
all  branches  of  government  of,  to  lx$  considered  as  instruments  with  which  a 
.  iK'lligert^nt  is  waging  a  war:  279. 

em^mpnient  of  tnK)|)8  in,  rt»i)ort  on  claims  by  reason  of:  338-350. 
claims  for  <iamage  to  pn)|)erty  by  insurgents,  etc.:  343. 
liattericH,  etc.,  left  by  Sijanish  forces,  agreement  as  to:  567. 
cession  of,  by  S|)ain:  46. 
(/hincHi*  immigration,  onler  prohibiting:  482. 
civil  government — 

establishment  of,  is  a  war  measure:  229. 
appointment  of  Philippine  Commission:  229. 
transfer  of  k^gislative  iM)werH  to:  230. 
executive  powers  winferre*!  on:  230. 
appointment  of  William  H.  Taft  as  civil  gov€*mor,  inauguration  of:  231. 
powers  of,  exercise*!  by  civilian  and  military  officials:  231. 
provinces  and  islands  under:  231. 
right  of,  to  enforce  taxes,  etc.:  241. 
cocoanut  |>alms,  value,  etc. :  608. 
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Fhilippine  Manda— Continaed. 
ccHnmerce — 

right  of  government  to  regalflte»  with*  report  on:  210, 

with  unlawful:  222. 

aathorised  with  certain  parts  of:  222. 

ports  open  to  foreign:  282. 

right  of  United  States  to  regulate,  with:  241-261. 

prohibition  to  trade  with:  308, 322. 

letter  of  Admiral  George  C.  Bemey  regarding:  322. 

declarations  of  American  oommiarioners  (1898)  regarding  open  door  in:  881. 

policy  of  the  United  States  in:  331. 
confiscation  of  property  as  pnnishmoit  for  treaacm  against  United  States  GoTom- 
ment:  270. 

as  a  punishment  for  resisting  lawful  authority  of  military  goreniment:  S70. 
cuf>toin8  tariff — 

right  of  government  to  impose  import  and  export  duties:  210. 

exacted  by  government  of,  enforced  by  exercise  of  beUigerent  lii^t:  211. 

order  imposing:  217. 

export  duties  in:  218-225. 

authority  of  President  to  enforce:  218. 
debt  of,  statement  regarding:  187. 
dyewoods,  number  known  in:  608. 
Eastern  Extension  Telegraph  Company,  daim  of:  529^58L 
forests- 
provisions  of  Spooner  amendment:  233,  240,  004. 

extent  of:  607. 

means  of  communication:  608. 

surveys:  609. 

formeriy  belonged  to  the  Spanish  Crown:  610. 

belonging  to  the  United  States  are  part  of  the  property  of  the  United  States: 
612. 

right  to  dispose  of,  vested  in  Congress:  612. 

(See  Spooner  amendment. ) 
franchises  in,  provisions  regarding:  233. 

(See  Spooner  amendment.) 
gum  trees:  608. 
gntta-percha  trees:  608. 
inhabitants — 

Senate  resolution  regarding  intentions  of  United  States  as  to:  47. 

rights  of,  distinct  from  rights  of  citizens  of  the  District  of  Columbia:  114: 

res<>lution  of  Congress  regarding:  247. 
insurrection  in — 

authority  of  Uniteil  States  to  exercise  belligerent  rights  in  dealing  with: 
211-218. 

first  engagement  l>etween  insurgents  and  United  States  troops:  213. 

territory  of,  hostile  while,  continues  to  be  waged:  228. 

character  of:  236. 

spirit  of  insurgents:  236. 

military  operations  in:  237. 

seizure  of  insurgent  funds  by  American  authorities:  261. 
legality  of:  262. 

claims  for  damage  to  property  by  insuigents:  343. 
Mexican  peso — 

principal  medium  of  exchange:  256. 

importation  of,  free  of  duties:  256. 
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Philippine  IslandB — Continued, 
military  Koverninent — 

effeitt  of  treaty  with  Spain  (1898)  upon:  19  et  seq. 

an  instrument  for  promoting  war  with  Spain:  36. 

authorized  to  exercise  righto  of  belligerent:  36. 

difference  l)etween,  and  civil  government  in:  232. 

right  to  regulate  traile:  332. 
mining  claims  and  right«i— 

disposition  of,  in:  233. 

and  appurtenant  privileges  in,  report  on:  351-373. 

provision  regardini;  mining  bureau  in:  352 
public  lands  in:  2J^. 

(See  Spooner  amendment. ) 

Unite<l  States  has  title  as  proprietor:  353. 
revenues  of,  not  burdened  by  trust  in  favor  of  Manila  Railway  Company:  193. 
rubber  trees:  608. 
sovereignty  over- 
acquired  by  the  Tnited  States:  36,321. 

position  taken  l>y  American  commissioners  regarding:  247. 

belongs  to  the  Tnited  States:  321. 

is  exercised  by  military  government:  321. 
Spooner  amendment — 

provisions  of:  2:i3, 240. 

report  on  construction  tr>  be  given  to:  604. 
timber  in  sale  of:  233. 

(See  Spooner  amendment. ) 
trade.     (See  Commerce. ) 
trade-marks  in,  report  on:  305-315. 

(See  Trade-marks.) 
war  material  left  by  Spanish  forces,  agreement  as  to:  567. 
ylang  ylang  tree,  abundance  of:  608. 
Phosphate  deposits: 

report  on  annulment  of  title  to,  in  Caja  de  Muertoe  Island,  granted  by  General 

Henry:  448-451. 
(See  Mining  claims. ) 
Pickering:,  Senator: 

del>ate  on  I»ui8iana  purchase  treaty:  131. 
Piracy  committe<l  on  the  high  seas: 

power  of  Congress  to  define,  etc.:  62. 
Police  power: 

may  l>e  exercise*!  l)y  military  government  of  Porto  Rico:  28. 
one  of  the  highest  powers  of  sovereignty:  201. 
sovereignty  can  not  divest  itself  of:  201, 538. 

delegate  it:  201. 
can  not  be  bargained  away  by  legislature:  205. 
Political  laws: 

do  not  continue  in  force  in  newly  acquired  territory:  27, 29,94. 
not  in  conflict  with  Constitution,  <5tc.,  may  be  continued  in  force:  27. 
cease  upon  transfer  of  sovereignty:  188, 200, 359, 389, 644. 
Political  status: 

of  inhabitants  of  territories  ceded  by  Spain:  24,  46,  86,  175,  243,  246,  247. 
defined:  246. 

difference  U^twetm,  of  territory  and  of  inhabitants:  246. 
Polk,  President: 

statement  resiHM-ting  continueti  existence  of  military  governments  in  New  Mexico 
and  UpiHsr  California:  16. 
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Polk,  Pre8ident--Continaed. 

meaaage  of,  regarding  annexation  of  Texas:  168. 

mesBages  of,  regarding  Oregon:  108. 

meesage  notifying  CkingresB  of  ratification  of  treaty  with  Meixkio:  166b 

relating  to  collection  of  revenae  in  Oalifomia:  169. 
retirement  of:  160. 
authority  to  dispoee  of  fanda  derived  from  costomB  revenues  of  tenitcny  oecopied 

by  United  States  armies:  430. 
discussion  of  character  of  military  government:  274. 
Fomeroy's  constitutional  law: 

on  military  government  and  martial  law:  19,  36,  229,  278,  968,  36ft. 
Ponce,  P.  &. : 

board  of  harbor  works  of,  application  to  United  States  Govenmient 

assistance  in  collecting  claim  against  Spain:  484,  485. 
claim  of  Vicente  and  Jos6  Usera,  relating  to  alleged  concession  for  tnunwmy 
from,  to  Barrio  de  la  Marina:  531-534. 
proceedings  had  not  sufficient  to  create  completed  grant:  633. 
application  of  Gaskill  et  al.  for  license  to  oonatmct  railway  in,  etc.:  660-6611. 
Porrata  Doria,  Xi^el: 

report  on  amendment  of  title  granted  to,  by  General  Henry  to  Gi^*  ^  Mnertoa 
Island,  etc:  448-451. 
Porto  Bico: 

when  sovereignty  of  the  United  States  attached  to:  19, 866. 
is  territory  of  the  United  States:  19. 

United  States  no  longer  exercises  powers  by  virtue  of  belligerent  right:  20l 
is  property  seised  as  spoil  of  war:  25. 

sovereignty  of  the  United  States  permanently  attached  to:  29. 
right  to  legi8late  for  vested  in  Congress:  29. 

(•aptiire  of  capital  of,  diffident  basis  of  good  title  tor  United 'States:  45. 
ceBsion  of,  by  Spain:  46. 

lejJHslative  power  in  lepinlating  for,  not  l)ound  by  constitutional  limitations:  241. 
flituation  in,  after  ratification  of  treaty  of  peace:  242. 

right  tf)  administer  government  of,  continued  in  military  commander  alter  rati- 
fication of  treaty:  242. 
batteries,  stationary,  and  war  material  left  by  Spain;  report  on  suggested  agree- 
ment as  to  disposition  of:  566-571. 
civil  affairs  of.  War  Department  divested  of  jurisdiction  over:  351. 
civil  jroverninent^ — 

necessity  of  establishing:  25. 
authority  vested  in  Congress  to  establish:  25. 
claim  of  Vicente  and  Jos^  Usera  relating  to  concession  for  construction  of  a  tram- 
way: 531-534. 
concessions  and  franchises  in;   order  of  President  McKinley  prohibiting  the 

granting  of:  385, 440, 464. 
corporations,  application  of  Frank  H.  Griswold  et  al.  for  articles  of  incorpora- 
tion under  laws  of:  490-495. 
(an  not  be  created  under  laws  in  force  under  Spanish  dominion:  491. 
manner  of  incorporation  under  Spanish  laws:  492. 

( See  Corporations. ) 
no  law  existing  in  Porto  Rico  for  creation  of:  494. 
\[x>urts  established  in,  can  not  l)e  authorizinl  by  President  to  pass  on  rights  of  the 

United  States:  30, 
debts,  payment  of  («ntracte<l  ii»  Mexican  money:  64&^660. 
proposed  judicial  order  regarding:  648. 
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Porto  Rico— Con tiniieri 

fnriilirHtifiriH,  n'|Kirt  <m  Huggested  aj^reement  as  to  ilispowtion  of:  666-571* 
franriii>*4'H,  n-jxirt  on  grantiii|f  of  by  rnunh'jpiiHtit's:  4fiJi-47L 
iiitmlMtftn1>4  nf — 

rt-laiioii  i4,  t*i  rniu^l  lState*<  (ioverniiifut:  2iJ. 

I'ivil  ri^btw  ainl  |w)li!i(i4l  stntus  uf  native:  24. 
(niliUry  j:<»vt»rniiiriit  itf^ 

tliK*  nut  <K*LHi|>y  1 1  lace  uf  etivennfftily  <>f  ^j^iin:  20. 

eff(Mt  itf  tn-aty  «»f  j>eare  jl  WIS)  on:  ]*»  et  seq. 

is  n:*j»rt*»i^ntativt?  of  sovereignty:  20. 

imriM^rtt'H  of:  2<i 

nifiinr*  of  aiTonipliHiiUH'nt:  26, 

may  t'XiTriw*  iwilit-i*  |H>vvt'r:  28, 

nVht  nf,  of  t'ivil  affairs  tt>  i^^MUu  niilit<ary  onb-rs:  29. 
mining  rbtinis  and  a[»[*iirk'nant  pri\  ilt-p*s  in,  r<*[»<»rt  on:  351-37JJ* 
nitniii  ipalitiej*,  meHHig(3  of  Tixvident  McKiiiU'V  lo  ronjrreM:  375. 
niunitiitalitie**  in,  jnrisdit  titm  <»f,  ovi*r  stix't^tH:  440^464. 

(SiH«  MunicipalitleB  in  Cuba. ) 
mnnidtiaUiies — 

right  of  to  contnii-t  toane,  ett\ :  457^5^1 
royal  *.pWr  of  June  m,  \Hm:  457-4mL 

auttiority  and  iibli^alionM  of,  iw  to  [aiblif  w»irk»,  »*tr, :  4hiK 

ri>fhl>f  of  nndiT  S|iar»iBli  t*overt'i|Lrnty  relainwl  ni»on  tvMsion  c»f  island  lo  the 
l^niU^l  Static:  4(50. 

n*]H»rt  on  jfrantinj.'  of  franiliisi^s  l»y:  4tKi— 171. 

Clin  not  alienate  title  to  ian<l  wlik-h  [lenrnM;]  to  tin*  Unilen!  Staten  by  tL^iug  of 
treaty  of  jH^aee  witli  S|>aln:  465, 

right  of,  to  tt<>i|uin:*  real  estate:  465, 

own  streets  ei»nflrtH'te<l  and  maiutaine^l  witfi  rnuniripal  fnnda:  466. 

right  of,  to  alienak'  tU  rights  to  etrfet^:  4<i6. 

|Hiwer  ofj  itt  n^ilate  and  rontn^l  use  of  streety  nnder  iS|iani«h  law:  466. 

anthority  <>f,  ti»  jmint  f>ennitM  for  one  of  titreets*:  4i>7. 

Iaw«  in  foree  regar^ling,  an*  Spani*^b  laws  in  force  at  date  of  ti*aHif(n:  467» 

streets  i>\vniHl  by,  do  not  ludong  tn  the  narli^nul  |inblir  d^miain:  ^67, 

how  land  and  other  proiM*rty  owned  by,  may  l>e  alienaU^d:  -470. 
notarit*fl,  reitort  on  elaini  <if  Nava  y  Lobo  for  damages:  454. 

(8<H>  Nava  y  IiObo. } 
piditieal  6tatn.s  an<l  eivil  rights  of  inhabitanta;  24. 
publie  lanflsand  pri>]»erty;  [wivver  to  diMpx^eof  rf^Ui  in  CongFeae:  36wJ,(i23, 

Unitofl  States  ban  title  a*?  pn»iiriotor:  :i5H. 
traniwayi*,  elairn  c>f  Vieente  and  Jo&C'  Uwera  reganJing  eont'e«Ki»in  for  I'fmHtnictioti 
of:  5:ji-5:h. 

what  are  r*inHidered  under  Spanish  law:  53 1 , 
provifiionsMf  Sjianis^b  law^t  rtdating  to  eonet*8*4i<inj4  for;  532. 
prf)«H*<linirt*  to  necnri*  i'om»easion  for:  532,533. 
troojw,  eneann>ment  of,  in,  report  on  elainiH  atminst  t'nitc^l  feitates  by  reason  of: 
3rig-:i50. 
determination  ot  nnliquidate*!  damagea  retjuires  exercise  of  judicial  |w»wer8: 

United  Stal**?*  <lid   not  micct'CMl   to   prerogaUvea  over»   inherent  to  Cnmn  of 

8pain:  493. 
War  Department  diveptet]  id  jnnwlielion  «*ver  elvii  affairs  of:  :i5L 
war  material  and   lialteriew  left  by  Spaiti^  rejiort  <»n,  i9Ugge»toil  agreemenl  as  lo 

dkpotfition  of:  566-^71. 

13636— <:>2- 50 
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wrecks — 

daty  collectible  cm,  brought  into  Forto  Bloo,  etc.,  report  on:  619-68L 
when  duty  should  be  collected:  620. 
approval  of  vieira  by  Secretary  of  War:  620. 
Porto  Bico  Brewing  Oompaaj: 

application  for  articles  of  incorporation  under  laws  of  Porto  Bico:  480L 

(SeeGriswold.) 
Jrorta: 

right  of  Federal  Government  to  blockade,  .of  rebellious  States:  211. 

Lincoln's  proclamation  declaring,  of  rebellious  States  blockaded:  220. 

open  to  foreign  trade  in  the  Philippines:  .232. 
Portuguese  Blver.     (See  Gaaldll  et  bL  ) 
Posaeaaion: 

rights  created  by  priority  of:  600. 
Postal  code  for  Cuba: 

provisioiiH  of,  violated  by  Neely  and  Rathbone:  560. 
Poat-offices: 

establishment  of,  in  California  in  1848:  101. 
Post  routes:  * 

act  to  establish,  in  California:  101. 
Powera: 

function?,  and  duties  of  military  governments  maintained  bv  United  States  in 
islands  ceded  by  Spain,  report  on:  11. 

and  rights  of  sovereign  nations,  equality  of:  68. 

difference  between  grant  of,  and  grant  of  property:  204. 

military,  civil,  and  judicial,  in  the  Philippines,  in  whom  vested:  2S8^240. 
President  can  not  intrude  upon  authority  of  Congress:  22,  35,  279,  368. 
establish  courts  in  conquere<i  territory,  etc.:  22. 

may  institute  temporary  jrovemmeiit  during  war:  28,  25. 

proclamation  of,  apix)inting  provisional  goveniment  for  Texas:  23. 

can  not  make  tn^aty  of  peace  without  tx)ncurrence  of  Senate,  etc. :  25. 

authority  of,  over  c<mquere(l  territory  limite<l  by  C/onstitution:  25, 
to  particiitatet  in  civil  government  of  Cul>a:  34. 

duty  (»f,  to  maintain  sovereignty  in  islands  iieiled  by  Spain:  49. 

and  Senate  can  not  incorj>orate  foreign  territory  into  United  States:  122,  126. 
confer  citizenship:  126. 

authori/^l  by  Congress  to  increase  Regular  Army:  215. 

authority  of,  to  enfon;e  tariff  in  the  Philippines:  218. 

regulate  and  cx)ntrol  trade  with  hostile  territory:  219,  227. 
Prisoners  of  war: 

provisions  of  treaty  of  i>ea(!e  with  Spain  (1898)  regarding  release  of  political:  563. 

(See  IduUa  Saez,  Eulogio. ) 
Privileges,  political: 

create<l,  etc.,  liy  political  laws:  86. 

difference  from  personal  rights:  86. 
Prize  cases: 

courts  can  not  l)e  estahlislunl  by  President  in  conquered  territory  to  decide  upon 
rights  of  Unite<l  States  in:  22. 

right  of  Fe<leral  authorities  to  blocka<le  porta  of  rebel  States:  211. 
Prize  courts: 

determine  liability  to  confiscation  of  captures  at  sea:  266. 

jurisdiction  of,  docs  not  attach  to  property  seized  on  land:  266. 
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Prise  laws: 

apply  only  to  captures  at  sea:  281. 
provisions  of  United  States  Revised  Statates:  560. 
(See  Vessels.) 
Proclamation  of  President  declaring  close  of  civil  war:  17. 
Property,  enemy: 
confiscation  of:  87. 

(See  Confiscation.) 
report  on  confiscation  of:  264  et  seq. 

all  property  within  enemy's  territory  is,  and  subject  to  confiscation:  265. 
how  })elligerent  nation  may  dispose  of:  26(i. 
l)elligerent  not  obligwi  to  pay  for,  in  trac-k  of  war:  .341,343. 
rij?ht  of  conquen)r  to  levy  contributions  on:  217. 
stands  under  martial  law  of  occupier,  etc.:  11. 
(See  Property,  private. ) 
Property,  neutral: 

N»lligerent  not  requirwi  to  pay  for  dama^res  to,  in  trai*k  of  war:  341,343. 
residence  in  enemy's  i-ountry  exposes,  to  enemy's  risk:  43. 
Property,  personal: 

under  laws  of  war  title  to,  (lasses  with  i)osse88ion:  266. 
Property,  private: 
confiscation  of — 

enemy  property,  report  on:  264. 

more  easily  justifie<l  in  civil  wars:  265. 

n»I,  may  bi»  confis(*^te<l  by  occupying  Ixslligerent:  267. 

rij^ht  of,  derive<i  from  laws  of  war:  269. 

to  pn»vent  use  of  by  enemy,  is  exercise  of  war  power:  269. 

not  conferre<l  by  legislation,  but  may  Ikj  regulated  by:  269. 

l)elonging  to  an  insurgi^nt,  is  an  exercise  of  municipal  power:  269. 

Unite<l  States  may  exercise  war  powers,  etc.,  while  engaged  in  suppressing 

an  insurrec^tion:  269. 
on  land,  when  proper:  279. 

and  i'ondemnation  of,  under  Sjmnish  law:  398,399. 
may  Ih'  taken  for  public  purposes,  under  martial  law:  14. 

tem[)orarily  seized  or  oi'cupied  by  belligerent  without  liability  for  com- 
I^nsation:  345. 
right  to  impress  may  l)e  waived  and  liability  for  compensation  created:  346. 
how  waiver  aci"omplishe<l,  etc.:  346. 
distinction  l)etween,  useti  for  government  purposes  and  destroyed  for  public 

safety:  346. 
expn)priation  of.     (See  Expropriation;  Eminent  domain. ) 
no  effe<'t  prociui-ed  on,  })y  military  o<rcupation:  386,464. 
confiscation  and  (*ondenmation  of,  under  Spanish  law:  398,399. 
right  to  alienate  is  incident  to  ownership:  464. 
captureil  from  enemy  by  United  States  forces  becomes  public  property  of  the 

United  Statcw:  622. 
right  of  military  government  of  Cuba  to  expropriate:  360. 
Property,  public: 

passes  from  cme  government  to  the  other  with  change  of  sovereignty:  27. 
law  relating  to  alienation  of,  |)asses  away  with  surrendered  sovereignty:  27. 
right  to  grant,  not  vested  in  military  governor:  28. 
powers  ve><ted  in  Congress  by  Constitution  regarding:  67. 
in  Culwi,  title  to,  was  ve8te<i  in  the  Crown  of  Spain:  574,585. 
relinquishment  of,  by  Spain:  574,  585. 
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captured  from  enemy  by  Unite<l  States  forces  becomes  United  States  property: 

622. 
in  Hawaii,  can  be  di8[)08ed  of  only  by  Congress:  353. 
Property,  real: 

laws  of  war  regarding  title  to:  266. 

of  private  ownership,  may  be  confiscated  by  occupying  belligerent:  267. 
Property  rights: 

provinions  of  treaty  of  i)eace  witli  Spain,  regarding  ceded  territory:  382,533. 
provisions  of  treaty  with  Mexico  (1848)  rt^rding  protection  of:  383, 464. 
Protocol  of  August  12,  1898: 

right  of  Si)ain  to  exercise  sovereign  powers  in  Cuba  after:  684. 
grant  of  concessions  by  Spanish  authorities  after:  585,  596-603. 
Provinces  (C-uba): 

rights  l)elonging  to  i>eacefal  |M)8session  of  ]>roperty  not  impaired:  543. 
Provisional  imprisonment  in  Cul>a: 

to  l)e  counts  as  part  of  term  of  service  of  sentence:  508. 
Public  domain.     (See  Public  property. ) 
Public  offices  in  Cuba.     (See  Office;  Hi^h  Sheriff.) 
Public  lands  in  the  Philippint^:  233. 

provisions  of  Sinioner  amendment:  233, 240, 604. 

reiK)rt  on  construction  to  be  given  to:  604  et  seq. 
(See  Forests;  Timber.) 

ai)proval  of  views  contained  in,  by  Secretary  of  War:  615. 
Pueblos.     (See  Municipalities.) 

R. 
Railroad: 

from  ]Shinila  to  l>a^Mipan,  conccswion  for:  179. 
in  Ciiha,  report  on  ri^ht  of,  to  cro.sH  liighways,  etc.:  374-391. 
ncc<l  <>f:  37(). 

reason  for  not  extending:  37(). 
re<inisites  to  c<>nstriiet:  'M(y. 
ean  not  enii)loy  ri^rht  of  eniiniMit  domain:  ',M7. 
how  ri^ht  of  way  over  iinirii<-ipal  property  secureii:  877. 
report  on  proposed  draft  of  order  authorizing  organization  of  companies  and 

const  ruction  of:  ',VM. 
(See  Tramways. ) 
Railway  Co.  v.  McGlinn: 

laws  which  pass  with  snrri«ndered  sovereignty:  27. 
Randolph,  John: 

debate  in  House  mi  Louisiana  purchasi^  treaty:  o8,  124,  126,  128. 
selection  of,  to  defend:  78. 
Rathbone,  E.  G. : 

report  on  (piestion  of  inserting  charjreof  conspiracy  in  criminal  complaint  against: 

r)45-5r)4. 
provisions  of  penal  co<le  for  Cuba,  violated  })y:  550. 
postal  code  violated  by:  550. 
Rebellion: 

delined:  212. 

provisions  of  Spanish  j>enal  (!ode:  549. 
Reconstruction  acts: 

piissiijre  of,  by  Congress:   17,  234,  363. 

provisions  of:   17,  25,  2.')4,  364. 

refusal  oi  Supreme  Court  to  interfere  in  enforcement  of:  18,  234,  364. 
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holding  of  Supreme  Court  regarding:  18. 

powers  of  officer  in  command  in  Texas  under:  33,  235. 

legislative  and  judicial  authority  conferred  by,  upon  commanders  of  military 
districts:  34,  234. 
Recopilacidn  de  Indias: 

pn) visions  of,  regarding  public  offices:  200. 

(See  High  sheriff. ) 
Regular  Army: 

increase  of:  215. 
Regulation: 

of  trade  with  territory  subject  to  military  occupation:  225-228. 

(See  Trade;  Philippine  Island*.) 
Beid,  Whitelaw: 

diwuHsion  regarding  assumption  of  general  State  de}>ts:  187. 

statement  n>ganling  Culmn  Vionds:  187. 

Philippine  debt:  187. 

explanation  of  money  payment  in  ca.se  of  Philippines:  187. 
Relation  of  inhabitants  of  Porto  Rico  to  United  States  Government: 

detenni nation  of:  23. 

(See  Porto  Rico. ) 
Religion: 

free  exercise  of,  guaranteed  Spanish  subjects  residing  in  ceded  islands:  474. 
Remy,  George  C. : 

letter  to  Secretary  of  Navy  regarding  Philippine  trmle:  322-323. 
Repurchase: 

of  offices  belonging  to  the  Crown  of  Spain:  205. 
Revenue  laws  of  the  United  States: 

act  to  extend,  over  California:  laS,  168,  169. 

extension  of,  to  North  Carolina  and  Rhode  Island:  104,  158. 

constitutional  provisions  regarding  raising  of:  151. 

bill  to  raise,  to  originate  in  House  of  Repn^sentatives:  151. 

extension  of,  to  Florida:  162, 165. 
l^ui.siana:  160. 

onler  of  Rol)ert  J.  Walker  reganling  application  of,  in  Texas:  165. 

message  of  President  Taylor  n'ganling  collection  of,  in  California:  170. 

derive<l  from  the  islands,  not  con8idere<l  Unite<l  States  property:  178,  180,  424. 
(See  Customs.) 
Revenues  of  Culm: 

funds  create<i  by,  not  the  j>roj)erty  of  the  United  States:  424. 

are  not  military  contributions:  424. 
Reversion: 

of  offices  to  the  Crown:  205. 
Revised  Statutes  of  the  Unite<l  States: 

provisions  of,  reganling  wrecke<l  or  a})andone<l  vessels,  etc. :  555. 

(See  Vessels;  Wrecks. ) 
Rhode  Island: 

ratification  of  Federal  Constitution  by:  77,104,158. 

extension  f)f  revenue  laws  to:  104, 158. 

laws  relating  to  treason,  etc.:  683. 
Rice: 

ex|K)rt  <luty  on,  in  the  Philippines:  218. 
Rights: 

privat4*,  end  of  civil  war  as  regards:  17. 
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dvil,  of  inhabitants  of  Porto  BiGO»«Cc.,to  be  determined  hf  Ooogw;  M,4$, 
176,  243,  246,  247. 
and  political  statiiB,  how  to  be  intrnpreted:  ML 
enumeration  of,  in  Ckmstitation  not  to  be  cotutmed  to  deny  othon:  68. 
personal,  difference  from  political  privileges:  M. 

and  civil,  of  inhabitants  of  the  Territories:  8S. 
constitutional  limitations  in  favor  of:  8S. 
suspended  daring  war:  86. 

political  and  prerogative  not  transferred  to  sncoeeding  natkMU  188^  900^  860^880. 
to  be  protected  by  new  sovereignty:  169. 
inchoate,  are  of  imperfect  obligation,  etc.:  198. 
belligerent  authority  of  United  States  to  exercise,  in  dealing  with  insnmetfaBin 

the  Philippines:  211-21& 
not  affected  by  treaty  of  peace  with  Spain:  216. 
guaranteed  subjects  of  Spain  residing  in  ceded  islands:  474. 
individual,  treaty  to  be  considered  as  dated  at  its  ntifloation  aa  to:  616^  874. 
Bioa,  E.  Xontero: 

correspondence  with  William  R.  Day  regarding  treaty  of  peaee  with  Spnlii:  ML 
Bivera.     (See  Streama. ) 
Rodney: 

selection  of,  to  defend  Louisiana  purchase  treaty:  78. 
debate  on  Ix>ni8iana  purchase  treaty:  131. 
Boot,  Blihu,  Secretary  of  War: 

'  order  to  print  report  of  Law  Officer,  Division  of  Insalar  AfEain:  8. 
reservation  of  authority  to  determine  questions  discussed  in  reporti:  .4^ 
approval  and  action  on  reports:  36,  193,  209,  251,  255,  301,  S06,  812,  885,  890, 
411,  421,  448,  454,  478,  484,  485,  487,  489,  510,  529,  555,  557,  562, 678,  5»4,  506, 
600-601,  620. 

(See  Secretary  of  War. ) 
statement  regarding  insurrection  in  Philippines:  236. 
Boas,  John  M. : 

trial  of,  by  Unite<l  States  conaul-gtmeral  in  Japan:  56. 
Boyal  cedula: 

relating  to  ]>iil)lic  and  salable  offK^es:  200, 201. 
(See  High  sheriff.) 
Boyal  prerogatives: 

right  of  officers  of  Spain  to  exercise,  not  vesteil  in  officers  of  the  United  States:  28. 
can  not  l)e  imparted  to  United  States  Government:  29, 188,359,389. 
Bubber  trees: 

in  the  Philippines:  608. 
Buasia: 

treaty  with,  by  which  Unitetl  States  acquire<l  Alaska:  42,64. 
proclaimed:  170. 

S. 

Baez,  Eulogrio  IduUa.     (See  Idulla  Baes.) 
Bagardia,  Fermin: 

report  on  claim  of,  fi)r  damages  occasioned  by  his  property  being  stolen,  eUs.,  by 
robbers:  471-472. 
Balvage: 

court  of  admiralty  alone  has  jurisdiction  to  try  question  of:  416. 

a  comi)ensation  given  by  maritime  law,  etc.:  415. 

points  in  controversy  in  awarding:  415. 


791 

Salvage — C<)ntinue<i. 

claimH  for,  not  within  jiiri8<ii(^tioii  of  War  Department:  415. 
liability  of  |H*r8onal  |>n>perty  of  Unitwl  States  for:  416. 
proi)erty  of  rnite<l  Statet*  not  liable  for:  416. 
rights  of  Heanien:  416. 
purpot^e  in  giving:  416. 

(See  American  Mail  Steamship  Gk>mpa]iy. ) 
Samoan  Islands: 

rights  of  UniUni  States  in:  59. 
tn»ty  with  government  of:  60. 
<H)nHalar  court*  in:  59. 
Sam  Wing: 

report  on  application  of,  for  onier  to  procee<l  tr>  Iloilo  to  engage  in  business  as  a 
menhant:  482-4H4. 
action  of  Se<*retary  of  War:  484. 
Sancti  Spiritus,  Cuba: 

contract  for  a  market  houw  at,  and  riglits  of  Primitivo  Gutierrez  thereunder: 

5:W-541. 
)nilebte<lness  of  municipality  of,  to  Hrimitivo  Gutierrez:  5:^. 
terms  of  contra(*t  to  ercH*t  market  h<ju»e  at:  SIM. 

refusal  of  munici|>al  authorities  of,  to  <*arry  out  tenns  of  contrattt:  535. 
claim  of  (lUtiern^z  for  damagett:  51^5. 

Hustaincil  by  S[)anish  minister  at  Washingtfm:  5:i<). 
onier  Hus|)ending  contract:  5:^1. 

refusal  of  authoritii«  of,  to  assist  Gutierrez  to  derive  U^nefits  claimed  under  con- 
tract: 5:^. 
right  of  authorities  to  refuse  to  comply  with  contract:  5I^>. 

reast^ns  for  refusal:  536. 
res<*issi(m  of  onier  of  HUS|Kmsion:  5i^7. 

onier  closing  iNUirts  <t(  ('uba  to  suits  against  numicipalities:  537. 
pnn'isions  of  c(m tract  void  !n>m  their  inception:  539. 
pn>|M)sal  to  c<mvey  market  house  t<i  nuinicipality:  540. 
determinatiim  of  Se<'n»tary  of  War:  541. 
Sandwich  Islands.     (St^i*  Hawaiian  Islands. ) 
San  Francisco: 

grant  to,  of  right,  etc.,  of  ('nite<l  States  to  l)ea(*h  and  water  lots  by  (ien.  S.  N. 

Kearney:  28,  .159,  390,  492. 
validity  of  grant  of  pueblo  lands:  38.3,384. 
Sanger,  Wm.  Gary: 

transmits  to  S4»cretary  of  State  rt»port  on  right  of  S|)ain  t*)  atM'ept  n'uewal  of 

allegiiux-e,  ct<-.,  and  aj^rees  with  views  contaim*<l  therein:  177. 
action  on  rwpiest  of  military  g«>vernor  of  Cuba  for  release  ol  Idulla  Saez:  566. 

(Set^IduUaSaez. ) 
approval  of  views  set  forth  in  rei)ort  <m  seizure  of  S|)anish  fumls  at  Manila: 
624-(J25. 
San  Juan,  The: 

re[M)rt  on  claim  of  Sobrim»s  de  Hern*ra  for  damages  on  account  of  seizure  of,  in 

Santiago:  615-619. 
detention  of,  by  blockade:  615. 
seizun*  by  l'nite<l  States  authorities:  616. 
n»least^  of:  616. 

claims  which  can  l>e  adjiiste<l  an<l  (wid  by  War  DepaKment:  616. 
S(*izure  of,  ju.stilic<l  as  a  i(*gitimatc  exen>ise  of  lielligerent  right:  617. 
remiHly  o{)en  to  claimants.  617. 
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(•onUfntion  of  (rlainianti*  as  t4>  seizure:  618. 
War  Department  without  jurimliction  to  consider:  619. 
San  Juan  and  Rio  Piedras  Tramway : 

report  on  appliitation  of  pun^hasers  of,  for  (x>nfirmation  of  sale,  etc:  432-448. 
grant  to  Pablo  Uljarri  to  build:  432. 
sale  of  grant:  432. 
question  of  ap]>roving  transfer:  433. 
privileges  desireil  u[>on  (H)inpletion  of  transfer:  434-436. 

report  of  General  Davis  on:  435.  ^ 

General  IJrooke  on:  435. 
course  of:  435.  »  * 

change  of  motive  jKiwer:  436-437.  | 

change  of  guage  of  tramway:  4:^8-439.  j 

report  of  General  Davis  on:  438.  / 

extension  of,  on  (certain  streets  in  San  Juan:  439-446.  * 

re[)ort  of  General  Davis  on:  439. 
provisions  of  com^ession  to:  443. 

authority  to  exerciser  right  of  eminent  domain:  443.  t 

approved  project:  444. 

constructi(m  and  r>|)eration  of  spur  at  harl)or  front  at  San  Juan:  446. 
harbor  fnint  at  San  Juan  the  property  of  the  United  States:  446. 
Secrt^tary  of  War  may  issue  revocable  license  for:  446. 
o]>inion  of  General  Davis  on:  446. 
construction  an<l  opemtion  of  branch  lino,  etc.:  446. 
niHrcHsity  to  cntys  militjiry  road:  446. 
Secrt^tary  of  War  nuiy  gnint  n»vo<'able  licc»nee  for:  446. 
opinion  of  (iencnil  Davis  on:  446. 
purchase  from  Unite*!  States  of  site  for  electric  plant:  446. 

right  of  S<H!retary  of  War  to  leasi*,  but  not  sell  property  }>elonging  to  the 

United  State's  in  Porto  Rico:  446. 
reiM)rt  of  <teiieral  Davis  on  application:  447. 
action  of  Secretary  of  War  on  ai)plication  of:  448. 
San  Juan  Light  and  Transit  Company: 
pur|K>ses  of:  434. 

(See  San  Juan  and  Kio  Piedras  Railway. ) 
appli(*ation  of,  :o  install  system  of  electric  li«;hting  in  San  Juan:  447. 
rept)rt  of  (leiieral  Davison:  447. 
Santo  Domingo: 

proffer  of,  rejecte<l  by  Con^rt^^:  .'W. 
Secretary  of  the  Treasury: 

corn?sj)on(len<'e  with  Secretiiry  of  War  reganling  tlisiHJsition  of  the  wreck  of  the 

Alfonso  XIl:  5.57. 
(See  Vessels. ) 
Secretary  of  War: 

military  j:c)vernors  subject  to  direction  of:  28. 

has  no  authority  to  adjust,  etc.,  claims  for  unliquidated  damages:  347,348. 
right  of,  to  determine  amount  of  (jiiantiim  mrnat  when  ctrntract  implied:  348. 
approval  and  aetion  on   reports:  :56,  19;{,  2()<»,  251,  255, 301,  m5, 312,  :«5, 350,411, 
421, 448, 454,  478, 484,  485,  487, 489,  510,  52S»,  555, 557, 5(i2,  578,  594,  595,  600-601, 
620. 
Sedition: 

provisions  of  Spanish  jxiual  code  regarding:  549. 
(See  Treason. ) 


Seizure  of  property.    (See  Oonfiacation;  Oaptures. ) 
Senate: 

ratification  of  treaty  by,  creates  a  contract:  38. 

action  on  commercial  convention  of  1815  with  Great  Britain:  39. 

resolution  regarding  intentions  of  United  States  as  to  inhabitants,  etc.,  of  the 
Philippines:  47. 

and  President  can  not  incorporate  foreign  territory  into  United  States:  122, 126. 
confer  citizenship:  126. 

debate  between  Calhoun  and  Webster  on  extension  of  Constitution  over  newly 
acquired  territory:  140  et  seq. 
Sentences: 

commntation  of,  by  courts  of  Cuba  imposed  upon  persons  serving  the  same  in 
territory  subject  to  Spanish  sovereignty:  507-510. 
Sewers  and  pavements  in  Habana: 

opinion  of  Attorney-General  regarding  concession  to  Dady  A  Co. :  359, 389, 408, 
536. 
Sheriff,  high,  of  Habana.     (See  High  sheriff. ) 
Shipwrecks.     (See  Wrecks. ) 
Siam: 

consular  courts  in:  59. 
Slaughterhouse  in  Habana.     (See  Buena  Vista,  Countess  of;  Duplessis;  High 

sheriff.) 
Slavery: 

Congressional  act  directed  against:  55. 

constitutional  provision  reganling:  64. 

passage  of  fugitive  slave  act:  74. 

power  of  Congress  to  legislate  regarding:  74. 

prohibited  in  Northwest  territory:  76. 
Sloan,  Representative: 

debate  in  House  on  Louisiana:  133. 
Smith,  Bell  A  Co. : 

report  on  order  of  General  Otis  requiring,  to  turn  over  to  American  authorities 
money  held  as  property  of  insurgent  forces:  261. 

application  for  relief  to  British  Government:  261. 

legality  of  action  of  Unite<i  States  in  seizing  fundn:  262. 

owes  recognition  to  sovereignty  of  United  States  in  Philippines:  263. 
Snow  V.  The  United  States:  . 

government  of  territories  of  the  Unite<l  States:  62, 107. 

government  of  organize<1  territories:  89. 
Sobrinos  de  Herrera.     (See  Herrera.) 
South  American  colonies: 

obligations  of  Spanish  Government  assumed  by:  188. 
South  Carolina: 

cession  of  unoccupied  land  to  Federal  Government:  123. 

inhabitants  of,  declared  in  state  of  insurrection:  253. 

laws  relating  to  treason,  etc. :  685. 
SoTereign: 

must  enforce  laws  of  his  State:  188. 
SoTereign  nation.     (See  Nation.) 
Sovereign  powers: 

existence  of,  before  the  formation  of  nation:  67. 

distribution  of:  67. 
Sovereign  rights: 

exercise  of,  regulated  by  Congressional  legislation:  55. 
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Sovereignty  of  the  United  States: 
over  Porto  Rico:  19. 

representeil  by  government  formed  by  President  for  conqnered  tenitoiy:  SSk 
change  of,  as  it  affects  public  and  private  property:  27. 
Congress  may  {>rescribe  manner  of  asserting:  34, 55. 
in  islands  ceded  by  Spain,  duty  of  President  to  maintain:  49. 
not  confined  within  territorial  boundaries:  53, 80. 
over  land  acquired  in  a  foreign  country:  53. 
follows  the  flag:  54. 
assertion  of,  is  a  political  question:  56. 
attac*hes  to  territory  without  its  territorial  boundaries:  64. 
a  territory  is  not  a  distinct:  108. 
powers  of,  exercise<l  by  the  legislature  of  a  State:  108. 
is  vested  in  the  people:  151. 
division  of  territory  under:  172. 
deflned:  189. 

righte  to  be  protected  by  new:  189. 
police  j)ower  one  of  the  highest  powers  of:  201. 
ran  not  divest  itself  of:  201. 
delegate  it:  201. 
of  ceded  territory  not  bwrdened  with  personal  contracts,  etc. :  206u 
engage<l  in  suppressing  insurrec^tion,  may  exercise  rights  of  belligerent:  212. 
over  Philippines,  ))o8ition  taken  by  Ameriiain  Commission  regarding:  247. 
may  create  and  maintain  military  governments:  370. 
(See  United  States.) 
Spain: 

Kin^  of,  can  not  impart  royal  prerojjatives  to  Unite<l  States:  29,  188,  359,  ,^J90. 
rcliiHiuishmcnt  nf  s<)vcrci<j:nty  over  Cuba,  etc.:  46. 
treaty  of  peace  with  the  ITiiited  States  (1898)  — 

rights  of  military  authorities  after  celebnition  of,  report  on:  16  et  sesq. 

effrct  of,  upon  eharacti'r  of  inilitary  government  in  Porto  Rico,  Cuba,  and 
the  Philippines:   19  et  stHj. 

comparison  with  other  treaties:  41. 

purposes  of:  4r>. 

cessions  of  Porto  Kic«i,  Philippines,  and  (iiiam:  46. 

m«»anin^  of  cession  as  used  in:  4(). 

effect  of:  47. 

conllrmation  of,  the  consummation  of  a  war:  47. 

provisions  of,  relatinir  to  Sjuinish  subjects:  118. 

correspon<lence  ?«',tranlin^  provisions  of:  181. 

intiMition  (►f  article  8:  2(H). 

provisions  as  to  property  and  rij^hts  destroyed  during  war:  206. 
of,  re^ardinir  claims  for  indemnity,  (?tc.:  342. 
re^ardin^  pn>perty  rights  in  Cuba:  1^82. 

right.s  guaranti'cd  Spanish  subjects  in  islands  ct^led  by:  474. 

final  character  of  ju<l«rnients  rend(»red  by  courts  in  Cuba:  486,  488. 

provisions  re^irdiiijr  release  of  jw)litical  prisoners  of  war:  563. 
treaty  with  the  United  States  of  1819— 

ratificatiiMi  of,  by  Sirnate:  44. 

provisions  of:  1()2. 

regarding?  jrrants  of  land  made  by  King  of  Spain:  518. 

pur|K)8e  and  intent  of:  518. 

regarding  rights  belonging  to  the  jn'aceful  |>osse8sion  of  property:  643. 
right  of,  to  accept  renewal  of  allegiance,  (»tc. :  173. 
Cuban  lx>iids  issued  by:  1^2. 
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exerciK'  of  Hovereijrn  ri^hti)  in  Cuba,  by,  after  protocol  of  Aii^^uflt,  1898:  584. 
claim  of  Pon<t»  })oanl  of  harlwr  workB  a^inet:  484,  485. 

(See  Harbor  works.) 
Hugji^efltion  of  minister  of,  as  to  agreement  for  disposition  of  war  material,  etc, 

left  in  Cuba  and  Porto  Riw:  566-571. 
relinquishment  of  public  property  in  Cuba:  574,  585. 
title  to  public  property  in  Cul)a  vestetl  in  Crown  of:  574,  585. 
citizenship — 

law  of,  reganlinf?:  178. 

provisions  of  civil  code:  174. 

righti^  guaranteed  to  citizens  of,  residing  in  ce<ied  islands:  474. 

legal  standing  of,  in  (Y)urts  of  Cul)a:  476. 

jurisdiction  of  Chiban  courts  over  estates  of  decease<l:  476. 
desertion  from  military  ser>'ice  of,  provisions  of  ccKle  of  military  justice:  563, 564- 
5(^6. 
(SeelduUaSaes.) 
liabilities  of — 

Unitwl  States  not  responsible  for  payment  of,  incurred  by:  180. 
incurretl  in  the  IMiilippines,  did  not  [>ass  with  sovereignty:  828. 
Manila  liailway  Oom|)any.     (See  Manila  Bailway  Company. ) 
right  of,  to  control  mc^ans  of  distributing  telegraph  messag(*s  receive<l  over  cables 

in  Spanish  territory:  288. 
right  of,  to  construct  government  telegraph  lines  in  Cuba:  289. 
wrecks,  provisions  of  laM'  reganling:  561. 
(See  Wrecks.) 
Spanish- American  war: 

ownership,  et**.,  of  vessels  sunk  in  coastal  waters  of  Cul)a  by  United  States  naval 
forces:  555-^2. 
(See  Vessels.) 
Spanish  Commission  at  Paris  (1898): 

(contention  of,  reganling  assumption  of  (!ontract  obligations:  18.3. 
Cultan  bomls  issiuni  by  S{)ain:  192. 
Spanish  Officeholders  in  Cuba: 

authority  of  ceastni  with  with<lrawal  of  Spanish  sovereignty:  197  et  seq. 
right  to  f>tiict»  not  prot4'<tc<l  by  treaty  of  jieace:  206. 
provisions  of  li(H*o]>ilacion  de  Indias:  200. 

hiHtiiue  ftwfiuM  njjirin  upon  establishment  of  military  occu|)ation:  201. 
public  otlict^s  are  not  proj^erty:  203. 

lM)wcr  of  disi>oHal  of  public  offices  retained  by  Crown  of  Spain:  203. 
rights  of  administration  held  by  pun'liaser:  203. 
incundH>ncy  subject  to  the  Royal  will:  203. 

tenni nation  <»f  incuml)ency  not  an  exercise  of  the  right  of  eminent  domain:  204. 
(S(>i*  High  sheriff.) 
Spooner  amendment: 
provisions  of:  2:iS,  240. 
rei)ort  on  <onstruction  to  l>e  given  to:  604. 

approval  of  views  containe<l  in,  by  Secretary  of  War:  616. 
(See  Philippine  Islands. ) 
Squatter  sovereignty: 

is  disttredited  etc.:  107. 
States: 

reljellious — 

division  of,  into  military  districts  by  reconstmction  acta:  17,364. 
reasons  for  military  government  in:  \H,3ft\. 
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rebellioiUH-Continaed. 

civil  governments  in,  inimical  to  the  Union:  18. 
right  of  Federal  aathorities  to  blockade  ports  of:  211.  , 

proclamation  declaring  blockade  of  ports  of:  220. 
commerce  with:  220. 

Lincoln's  proclamation,  declaring  certain,  in  a  state  of  ingarrectionj  220. 
governments,  fonnation  of,  in  Looisiana,  Arkansas,  and  T^nnoeooe:  M. 
admission  into  the  Union:  91. 

powers  of  sovereignty  exerdsekl  by  Congress  in  legislating  for:  107. 
new,  formed  by  separation,  liability  for  debts,  etc.,  of  parent  State:  19Q. 
Lincoln's  proclamation  declaring  certain,  in  a  state  of  insurrection:  220l 
at  war,  business  intercourse  between  dtiiois  of,  unlawful:  221. 
right  of,  to  impose  export  and  import  duties  under  confedeFatioii:  237. 
situation  in  rebel,  described  by  Birkhimer:  18, 866. 
Statutes  possess  no  innate  power  of  expansion:  80. 
St.  Angn^stine: 

advantages  granted  by  treaty  with  Spain  to:  182. 
Stotaenburg,  Gk>L  John  IC: 

report  on  engagement  between  United  States  troops  and  insni^etita  in  the  Phil- 
ippines: 214. 
Streams: 

beds  of,  in  Porto  Rico,  etc.,  the  property  of  the  Grown:  498. 
all  navigable  rivers  within  public  lands  are  public  highways:  408. . 
fresh  water,  not  a  common  passage,  private  property:  409. 
Streets  and  highways: 
in  Cuba- 
report  on  right  of  municipalities  to  grant  permission  to  railroad  companies 

to  CT08R:  374-1^91. 
owned  by  inunicipalitiesi:  378. 
right  of  inunici{)alitie8  to  alienate  rigrhts  to:  378. 

regulate  and  control  use  of:  378. 
jijrant  |)ennit«  for  use  of:  378. 
provisions  of  general  law  of  public  works:  379. 

regulations  for  its  exe<;ution:  380. 
law  of  railroads:  380. 

regulations  for  execution  of:  380. 
land  dedicated  to  public  use  as,  is  public  proi)erty:  382. 
in  Porto  Rico,  jurisdiction  of  niuniciixalities  over:  440. 

constructed  and  niaintaine<l  with  munici|>al  funds,  are  property  of  municipal- 
ities: 466. 
Subjects  of  8[>ain: 

rights  guaranteed,  residing  in  cedeii  islands:  474. 
le^ral  standing  in  courts  of  Culm:  476. 
jurisdiction  over  estates  of  deceased,  in  Culm:  476. 
(See  Citizenship;  Allegiance;  Aliens.) 
Submarine  cables: 

international  convention  for  protection  of:  287. 
(iSee  Cuba,  cables. ) 
Subvention  guaranteed  to  Manila  Railway  Company  by  Spain:  179, 186. 

(See  Manila  Railway  Company;  Manila  and  Da^upan  Bailway.) 
Sugrar: 

export  duty  on,  in  the  Philippines:  218. 
Sulu  Islands: 

administration  of:  231. 
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complaint  of  owner  of  the  Will  o'  the  Wisp  regarding  trade  restrictions:  302-,305. 
treaties  respecting  trade  of  former  sovereignty  ceased  with  transfer  of:  302, 303. 
sovereignty  of  United  States  in,  not  encumbered  by  personal  contracts  of  Spain 

with  inhabitants  of:  304. 
complaint  of  Grerman  Ambassador  regarding  trade  restrictions  with,  report  on: 
31^-338. 
note  of  German  Aml)assador  to  State  Department:  317-318. 
propositions  advanced  by:  318-319. 
submitted  to  War  Department  for  examination,  etc :  319. 
prohibition  to  tra<ie  with:  303,322. 
sus{>enHi()n  of  in){)ort  duties:  324. 
reestabliHhment  of  trade  with:  325. 
subject  to  military  wcui^ation:  325,^^35,337. 

grant  of  Spain  giving  right  of  trade  with,  to  Great  Britain,  etc.:  326. 
rect)gnition  of  Spanish  sovereignty  over:  326, 327. 
right  of  military  government  to  regulate  trade  with:  332. 
opinion  of  (General  Otis  reganling  trade  with:  333. 
sovereignty  of  United  States  over,  complete,  and  exclusive:  317, 328. 
regulation  of  trade  by  military  government  adopted  as  war  measure:  332. 
Supreme  Court: 

opinion  respecting  continuance  of  military  government  in  California  after  declara- 
tion of  i)eace:  16. 
refusal  of,  to  interfere  with  enforcement  of  reconstruction  acts:  18. 
holding  of,  reganling  reconstruiTtion  acts:  18. 
opinion  of,  regarding  effect  of  action  of  political  branch  regarding  territory:  47. 

T. 
Taft,  Wm.  H. : 

appointment  as  civil  governor  of  the  Philippines:  230. 

inauguration  of:  231. 

cablegram  on  high  price  of  lumlxjr  in  the  Philippines:  604, 

Pliilip[>ine  Commission,  report  on  timber  in  the  Philippines:  605. 
(See  Philippine  Islands. ) 
Tampico,  Mexico: 

regulation  of  trade  with,  while  under  military  occupation:  45,225,303,325. 

a  part  of  the  United  States,  but  not  of  the  Union:  244, 247, 
(See  Fleming  v.  Page. ) 
Taney,  Roger  B.,  Chief  Justice: 

opinion  in  Dre<l  Scott  case:  82. 
Tariff: 

enfon»ement  of  United  States  in  California:  103. 

laws  in  territory  subject  to  jurisdiction  of  but  beyond  United  States:  158. 

in  Louisiana:  159  et  seq. 

in  the  Philippines:  217. 
Taxation: 

power  of,  is  a  sovereign  right  of  government:  91. 
Taxes: 

power  of  Congress  to  impose:  91, 92, 237. 

apportionment  of:  92. 

capitation  ordirec^t:  92. 

right  to  impose,  on  District  of  Columbia:  91. 

colhH'tion  of,  in  Ixniisiana:  159. 

internal  revenue,  tirst  levied:  171. 

direct,  provisions  of  Constitution  for:  171, 172. 
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unifonnity  of,  throughout  the  Uniteci  States:  92, 237. 

constitutional  provisions  regardin^^^:  91, 92, 171, 172, 237, 239. 
Taylor,  President: 

message  reganling  collection  of  revenues  in  California:  170. 
Telegraph: 

right  of  Spanish  Government  to  construct  government,  in  CXiba: 

control  means  of  distributing^  meaaagw  reccfwl 
over  cables  in  Spanish  territory:  28S. 
(See  Cuba. ) 
Tennessee: 

formation  f»f  State  government  in:  24, 244. 

refusal  of  Congress  to  recognize  State  government:  24, 244. 

inhabitants  of,  dei"lare<l  in  a  state  of  insurrection:  253. 

mono]K>lies  j)rohibited  in:  296. 

laws  relating  to  treason,  etc. :  686. 
Territorial  boundaries  of  United  States: 

do  not  advance  with  smx'essful  armies,  etc.:  37. 

not  refern^l  to  in  treaty  of  peace  with  Spain:  46. 

do  not  follow  the  flag:  54. 
Territories  of  the  United  States: 

extension  of  Constitution  to:  84. 

powers  of  Congress  over:  85, 107. 

government  of  organized :  89. 

people  of,  do  not  constitute  sovereign  power:  62-89. 

Constitution  not  made  for,  but  for  States:  99. 

powers  of  sovereignty  exercised  by  Congress  in  legislating  for:  107. 

pn)viHi()n8  of  Constitution  relating  to  trial  l)y  jury  ai>ply  to:  110. 
Territory: 

(H"ciipie<l  by  an  enemy  ptan<ls  under  martial  law  of  o<*cupier,  et<^. :   11. 

of  iplands  a('(iuire<l  ])y  Unite<l  States  during  war  with  Spain,   rex>ort  on  legal 
Htatns  of:  'M. 

unoccupie<l,  claimed  ])y  States:  40. 

transfer  of,  to  (Jeneral  Government  by  New  York  and  (Georgia:  40. 

North  Carolina:  40. 

opinion  c»f  Snprenie  Court  nnranling  action  of  |K)litieaI  branch:  47. 

cew^ion  of,  may  be  demanded  as  a  eondition  of  pt»ace:  48. 

enemies*,  is  lawful  prize  of  war:  48. 

of  islands  ceded  by  Spain,  trt^t^Ml  as  lx*yon<l  territorial  boundariijs  of  the  United 
States:  49. 

metluMls  of  ac(|uisition:  51. 

apiK^rtainin^  to,  but  Ix'vond  Innrndaries  of  United  States;  power  of  Congress  to 
legislate  for:  50,57,61. 

jK)werK  of  Congress  regarding,  belonging  to  the  Uniteil  States:  25,61^,66,  89,  245. 

ac(]nisition  and  irovemment  of  new.  by  th(»  United  States:  6<>. 

new,  may  be  ac.(iuire<l  and  governtMl  by  the  l-nittHl  States,  etc.:  66. 

government  of,  acquired  and  held  by  United  States  belongs  to  Congress:  66,94. 

a[)purt<>nant,  list  of:  52. 

North w(»st.     (See  Northwest  Territory.) 

distinction  In^tween,  an<l  inhabitants:  80. 

<*an  beac(iuin»d  ])y  the  Unite<l  States  only  for  conversion  into  States:  81. 

unorganiz<?<l,  of  the  United  States  not  bound,  etc.,  by  Constitution  and  laws  of, 
etc.:  89. 

organizetl,  what  is  meant  by:  90. 

extension  of  Constitution  to:  90, 140. 
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right  to  acquire,  incidental  to  treaty-making  power:  94. 

power  of  Government  of  United  States  to  acquire,  by  conquest  or  treaty:  94, 108. 

acquisition  of,  confirmed  by  cession  by  treaty:  94. 

is  not  a  distinct  sovereignty:  108. 

has  no  independent  powers:  108. 

is  a  political  community  organized  by  Congress:  108. 

common  law  did  not  continue  in  force  in,  acquired  by  United  States  in  war  with 
Spain:  110. 

common  law  can  not  be  enforced  in,  acquired  by  United  States  without  Con- 
gressional action:  110. 

declarations  that  Constitution,  etc.,  does  not  extend  ex  proprio  vigore  over  newly 
acquired:  140. 

Congress  alone  competent  to  extend  Constitution  over  newly  acquired:  140. 

debate  between  Calhoun  and  Webster  on  extension  of  Constitution  to  newly 
acquired:  140  et  seq. 

assent  of  sovereign  necessary  to  complete  cession  of:  151. 

participation  of  House  of  Representatives  in  accepting  cession  of:  151. 

belonging  to  the  United  States,  rights  in  relation  to  government  of,  must  be  con- 
ferred or  granted  by  Congress:  169. 

division  of,  under  the  sovereignty  of  the  United  States:  172. 

ceded,  sovereignty  of,  not  burdenecl  with  personal  contracts,  etc. :  206. 

military  occupation  of,  creates  obligation  to  provide  for  administration  of  civil 
affairs:  216. 

hostile,  authority  of  President  to  regulate  and  control  trade  with:  219. 
exercise  of  war  powers  in:  227. 

subject  to  military  occuimtion,  n^ulation  of  trade  with:  225. 

opinion  of  Brewer,  J.,  regarding:  108. 
(See  Acquisition  of  Territory.) 
Texas: 

duration  of  military  government  established  by  reconstruction  acts:  18,235,365. 

amendment  of  constitution  of:  18, 235, 365. 

provisions  of  reconstruction  act  regarding  government  of:  18, 235, 365. 

appointment  of  governor  and  provisional  governor:  19, 23, 235, 365. 

declaration  of  resumption  of  practical  relations  to  General  Government:  18, 235 
365. 

assembly  of  constitutional  convention:  23, 235,365. 

powers  exercised  by  offii-er  in  command,  under  reconstruction  acts:  33,235,365. 

incorporation  of,  as  a  Stale:  38. 

Congressional  resolution  for  annexation  of:  165. 

order  of  Robert  J.  Walker  regarding  revenue  laws:  165. 

extension  of  all  laws  over,  and  admission  into  Union:  166. 

creation  by  Congress  of  colle(!tion  district  embracing:  166. 

message  of  President  Polk  with  regard  to  annexation  of:  168. 

liability  of  United  States  for  debts  of :  190. 

inhabitants  of,  declared  in  a  state  of  insurrection:  253. 
Texas  v.  White: 

authority  to  provide  for  restoration  of  State  governments  when  subverted  and 
overthrown:  22. 
Thompson  v.  Utah: 

right  of  irial  by  jury  in  Territories:  110. 
Timber  in  the  Philippines:  233. 

provisions  of  Spooner  amendment:  233, 240, 604. 

construction  to  be  given  to,  report  on:  604  et  seq. 

purpose  of,  is  to  protect  proprietary  right  of  United  States  to  forests:  614. 

approval  by  Secretary  of  War  of  views  contained  m:  615. 


Titte: 

of  United  State*  to  Culifnniia  and  New  Mexico  perfet^te*!  by  conquest:  Ah 
to  thesoil;  niefliiing  nf,  at^  iis^t  In  ^Tirmeetion  with  tivaty  with  HtiiMUi^  t^T:  41 1 
by  conqaei?t-  how  aitjuired  and  rimmtalned:  87. 
Titles  to  propert7; 

right  to  confirm,  not  vested  in  miUtary  governors  28. 
Tobacco: 

export  datiee  ODt  iu  the  Philippines:  21S. 
Tonga: 

consular  cohtU  in:  59. 
Tonnage: 

laws  regal  lit  in>r  dntit^  on,  extendi ed  to  Lonieiana:  160. 
Torre  Plii  Gk>nc€ision  A>r  s^treei  railway  m  Habatia; 

opinion  of  .\tt<^niey-Geiieial:  589. 
Townaend  v.  Greeley: 

right  of  miinid[mlitie»  to  alienate  lands  after  change  of  aoYerelgiityi  384^401 
Tracy,  Senator; 

debate  on  Ujuiaiana-pnrcliase  tmaty:  129. 
Trade: 

authority  of  President  to  control  and  regulate,  In  hostile  territory:  210^227. 

illegality  of,  with  jiuhlu'  erjfrnit^:  :?iL 

power  of  TnittMl  i^tatu*  *  iovernment  to  fiemiit  limitetl  intereoutiee  witit  eoemrii 

time  of  war:  222. 
right  to  rej^vdale,  with  territory  subject  to  military  occuijatioii ;  225,  30?t,  ;I2S. 
of  military  occupier  to  regulate^  with  districts  subjeel  to  his  oeciij.kation^ 
227. 
regulation  of,  an  incident  of  military  Roveroment:  225,  .'^02,325, 338, 
permission  of  foreign  nations  to,  an  act  of  grace  on  part  of  eoverei^Jty:  3CM*3*7 
sovereigntv  of  L*nite<l  h>latcii  not  encumbered  by  Sjjanish   |>enitjfial    couti*cl3 

regardiiii;:  3(H. 
with  Sulii  Inlands,     (Bee  Sulu XstandaO 
treaties,  supfK^nded  in  the  presenile  of  wa'':  *i11. 
right  of  (/ungres^M  to  regulate  and  cf>ntrol^  in  time  of  )>eace:  332, 
Birkhimeron  regulatjon  of:  225, 3t)3, 325,  JJ38. 
treaties  of  romtuerce  not  binding  upon  new  states  formed  by  separation:  190  30S, 

327,  a39 
with  reljel  states:  220,253, 
in  the  Philippiut^ — 

riglit  of  Government  to  regulate,  report  on:  210^254. 
authorize^l  with  certain  fjarta  of:  222. 
unlawful;  222. 
ports  ojjt'n  to  fort?ign*  232, 

right  of  Limtetl  stales  to  regulate,  with:  241-251, 
prohibition  to  trade  with:  303,322. 
Trade  marks: 

in  Cu!>a  and  thy  Phiiippines,  report  on  protection  of:  305-315, 

countries  coTisilitntJug  internal ional  union  for  protection  of  induatrial  propertv: 

306. 
agreement  concerning  iniernarional  regisirauon  of:  dUD,  JiLH, 
Spanish  order  of  1873  regarding:  307. 

law  of  1884  regulating  property  rights  to:  307. 
royal  order  of  1888  regulating  use  of:  307. 
protection  afforded  by  Spain  to:  308. 
infnngement  of  rights  secured  by  registration  of,  a  criminal  offenad:  806^ 
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protection  of  registered,  in  Berne  prior  to  occupation  of  Philippines:  308. 
considered  as  property  in  the  United  States:  309. 
owner  of,  in  Spain,  how  protected:  310. 

registration  necessary  in  onler  to  have  protection:  310. 
Insular  Division,  War  Department,  circular  regarding:  310. 

interpretation  of:  311. 
number  of,  registered  in  international  registry  at  Berne:  311. 
mode  of  registration  in  Cuba,  Porto  Rico,  and  the  Philippines:  312. 
Tramways  in  Porto  Rico: 

claim  of  V^icente  and  Jos^  Usera  regarding  alleged  concession  for  construction 

of:  531-534. 
what  are  considere<l,  under  Ppanif«h  law:  5.>1. 
provisions  of  Spanish  law  concerning  concessions  for:  532. 
Transvaal  Concessions  Commissions: 

extracts  from  report  of:  530. 
Treason: 

I)er8on  guilty  of,  may  l)e  summarily  execute<l  under  martial  rule:  15. 
define<l  in  Penal  Code  of  Sjmin:  548. 

art  of  Philippine  Commission  defining  se<lition,  eti'.:  6oo  et  seq. 
compare<l  with  U.  S.  ReN-ised  Statutes:  658-663, 664, 666, 669. 
laws  of  Florida:  665. 
KanHa><;  665. 
Maryland:  665,667. 
New  Jersey:  667. 
•   Tennessee:  663. 
Virginia:  668. 
West  Virginia:  665. 
laws  relating  to,  of — 
Alabama:  671. 
Arizona:  671. 
Arkansas:  672. 
California:  672, 
Connecticut:  672. 
I)elawan»:  672. 
Florida:  673. 
(leorgia:  673. 
IllinoiH:  673. 
Indiana:  (574. 
Indian  Territory:  674. 
liwa:  674. 
Kansas:  675. 
Louisiana:  675. 
Maine:  676. 
Maryland:  676. 
Massachust^ts:  678. 
Michigan:  678. 
Minnesota:  678. 
Mississippi:  679. 
Montana:  979. 
Nebraska:  679. 
New  Ilampshin*:  679. 
New  Jt»rsey:  680. 
New  York:  681. 
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Treason— Continue  ^^^^^^^^^^^^^^^| 

laws  relEting  let,  of — Continticd.  ^^^^^^^^^^^^^^B 

North  Dakota:  6SL  ^^^^^^^^M 

renasylvania:  682.  ^^^^^^^^| 

Rhode  Inland:  683.  ^^^f 

South  Cartjltna:  1585. 

Tennessee:  686, 

Yernuml:  6«7, 

Vit^fiiiia:  687. 

West  VirHinia;  688. 

Wisconsin  t  688, 
Treaty: 

conBtitutional  power  of  Kmp  to  mfikt*:  25, 

cat!  not  be  mat!e  1))^  President  of  Uuitetl  i^tatt-«  without  coneumjiic-^  at  two-lhirdi 

of  Senates  25. 
provisions*  of,  bindmp;  uj>on  military  ^vemment:  28* 
ratification  of,  crettte&  a  contract:  38. 

making  power,  conferred!  Ijy  Constitiition  on  Government  of  the  Union;  94. 
aecpiieition  of  territory  i>y:  1^4,  108. 

inakinjr  power  c^ii  not  dei^lare  sovereign  will  of  the  people:  151. 
constitutional  provisioni  regarding;  102,  167. 
making'  iKuver  has  not  authority  to  tix  relatiotis  of  cede^l  iilands  i^nd  th^ 

inhal>itajit8  ^ith  l''ederal  (Tovernnient:  24S,  251* 
interpretation  of^  to  l^  determine<l  by  j^kolitical  branch:  248, 
of  alUancH^,  guaranty,  and  commerce  not  binding  upon  new  State  form^  by 

separation:  100,  30:i,  327. 
to  he  consiilered  as  dated  at  its  ratiJicationi  a»  to  individual  ri^hta:  516,  574- 
u  law  of  the  laiid,  etc.:  SF. 
the  supreme  law  of  the  land:  617. 
sliould  lie  liberally  constrtie<i:  517* 
w  ith  France.     (See  Iiouisiana  purcdiABe  treaty. ) 
with  Great  Britain  of  1794:  :m 

1818,  provisions  and  interxiretatiwn  of:  330* 
1783,  provisions  of:  329* 
Louisiana  purchas^e— 

debate  on:  M.  124-128,  129,  130* 

provisions  of:  41,  77,  83. 

how  made  effective:  43* 

aas«aile<l  a»  an  act  of  Imperialism:  122. 

nititicaition  of  liy  Senate:  124, 

Bfusaileii  a.^^  bein^  uneonfititutional:  124. 

fonnulation,  approval,  and  ratification  of:  159. 

Uroviaione  of,  regarding  inhabitants  of  cedtnl  territory:  243. 

stiitus  of  ceded  territory  to  •Ferleml  Ctorerojuetit: 

243. 
trade:  332. 
with  Mexico,  1848:  41,  83,  96,  101,  166. 

necessity  of  military  government  in  New  Mexico  and  Galifomia:  Id. 

provisions  regarding  protection  of  property  rights:  383,  464. 

how  made  effective:  44.  • 

proclamation  of:  101. 

message  of  President  Polk  notifying  ratification  of:  168,  1853. 

acquiring  territory  known  as  Gadsden  purchase:  42. 
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Treaty — Continued, 
with  Russia,  1867— 

acquisition  of  Alaska  by:  42,  84. 
proclamation  of:  170. 
with  Spain  of  peace,  1898 — 

rights  of  military  authorities  after  celebration  of,  report  on:  16  et  s«q. 
effect  of  upon  character  of  military  government  in  Porto  Rico,  Cuba,  and 

the  Philippines:  19  et  seq. 
comparison  with  other  treaties:  41. 
purposes  of:  45. 

cessions  of  Porto  Rico,  Philippines,  and  Guam:  46. 
meaning  of  cession  as  used  in:  46. 
effect  of:  47. 

confirmation  of,  the  consummation  of  a  war:  47. 
provisions  of  relating  to  Spanish  subjects:  118. 
correspondence  regarding  provisions  of:  181. 
intention  of  article  8:  206. 

provisions  as  to  property  and  rights  destroyed  during  war:  206. 
of  regarding  claims  for  indemnity,  etc. :  342. 
regarding  property  rights  in  Cuba:  3S2. 
rights  guaranteed  Spanish  subjects  in  islands  ceded  by:  474. 
final  character  of  judgments  rendereil  by  courts  in  Cuba:  486, 488. 
provisions  regarding  release  of  political  prisoners  of  war:  563. 
with  Spain  of  1819— 

ratification  of,  by  Senate:  44. 
provisions  of:  162. 

*  regarding  grants  of  land  made  by  King  of  Spain:  518. 
purpose  and  intent  of:  518. 

regarding  rights  belonging  to  the  peaceful  possession  of  property :  543. 
Trial  by  jury: 

is  not  a  right  but  a  means  of  securing  a  right:  110. 

is  an  essential  part  of  the  common  law:  110. 

is  not  an  essential  part  of  civil  law:  110. 

guaranty  of,  dates  back  to  Magna  Charta:  110. 

right  to,  in  suits  at  common  law,  applies  to  Territories:  110. 

in  Utah:  110,  111. 

in  the  District  of  Columbia:  112. 

right  of,  is  an  acquired  right:  113. 

acquired  by  and  through  the  Constitution:  113. 
in  Territories — 

Thompson  V.  Utah:  110. 
Webster  V.  Reid:  111. 
Reynolds  v.  Uniteil  States:  111. 
American  Publishing  Co.  v.  Fisher:  111. 
Springville  v.  Thomas:  112. 
Callan  V.  Wilson:  112. 
Walker  V.  Sauvinet:  114. 
Trist,  H.  B.: 

appointment  as  collector  at  New  Orleans:  159. 
instructions  from  Gallating  reganling  taxes,  etc. :  159. 
Troops,  encampment  of: 

claims  against  United  States  by  reason  of,  in  Porto  Rico,  Cuba,  Hawaii,  and 
Philippines,  report  on:  :i38-350. 
determination  of  unliquidate<l  damages  re^juires  exercise  of  judicial  vow«t^\ 
339. 
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ter^Jillo,  Antonio  lUHss 

eogi^;ed  in  insaneetioii  in  ikem  Mexico,  esjse  of:  272,  502. 

refoBal  of  Plrestdent  to  exefdse  power  to  pardom  274,  504, 
Turkey: 

oonsolar  courts  in:  59. 

a 

tn>arri,  Pablo: 

grant  of  Grown  of  Spain  to  build  tramway  from  Ban  luaa  to  Rio  Piedms,  Parti 
Rico:  432. 
Unitod  Bailwayi  of  the  Wftbim  and  RegU  Warehouses^ 

report  on  oontractwith  Cuban  and  PaEi-AmericaQ  Expre^^  Cotupany:  5ll-^U 

annulment  of,  by  General  Wood  r  5 1 L 

objections  uiged  against,  by  Cnlmn  authorities!  51 L 

provisions  of  contract:  512.. 

validity  sustained  bV  Cuban  GovemiMetit:  513. 
United  Btatea: 

sovereignty  and  jurisdiction  of,  over  Fortd  Rico:  Id. 

in  undispcd^d  possession  of  Porto  Eico:  20. 

constitutional  obligation  of,  to  gtiamntee  8tates  republican  govern  m^nt:  2S. 

Federal  Government  of:  derivation  of  h&  |)owera:  29. 

can  not  receive  or  exercise  royal  pn^rogativea:  29, 

(See  8overeint7»  Treaty. ) 
territorial  boundaries  of,  do  not  advance  with  suco^saEul  ttrmie^  ete.  i 
derivation  of  right  to  acquire  territory:  37, 

how  opportunity  to  extend  bountlarit^  4»f,  may  be  afforded  Con^^rees 
title  of,  to  California  and  New  Mexjtxi  jierfeitei!  by  eonque^t:  41 » 
acquisition  by,  *of  territory  known  as  Gadsden  purctiase:  42. 

Alaska:  42. 
how  extension  of  boundaries  of,  to  Hawaiian  Islands  accomplished 
territorial  boundaries  of,  not  referred  to  in  treaty  of  peace  with  Spain 
may  extend  boundaries  by  conquest  or  treaty:  48. 
may  acquire  rights  outside  boundaries  of  its  territory:  53. 
sovereignty  of,  follows  the  flag:  54. 
territorial  boundaries  of,  do  not  follow  the  flag:  54. 
boundaries  of,  may  be  extended  by  Congress  to  include  islands:  54. 
as  a  sovereign  nation  may  acquire  and  govern  new  territory:  66. 
government  of  territory  held  by,  belongs  to  Congress,  ete. :  66. 
is  a  national  government:  69. 

can  acquire  territory  only  for  conversion  into  States:  81. 
Government,  limitation  of  powers  of:  86. 
what  is  meant  by:  91. 

may  acquire  territory  by  conquest  or  treaty:  94. 
division  of  territory  under  the  sovereignty  of:  172. 
rights  of,  respecting  allegiance  of  inhabitants  of  islands  affected  by  treaty  with 

Spain  of  1898:  173. 
not  liable  for  payment  of  liabilities  incurred  by  Spain,  ete. :  180. 
refusal  of,  to  assume  obligations  of  Manila  and  Dagupan  Railroad  concession:  182. 
can  not  exercise  rights  and  privileges  of  sovereign  of  a  monarchy:  188, 245. 
liability  of,  for  debts  of  Texas:  190. 

refusal  of,  to  assume  financial  obligations  of  Spain  in  Cuba:  208. 
authority  of,  to  exercise  belligerent  rights  in  dealing  with  insurrection  in  the 
Philippines:  211-218. 

not  affected  by  treaty  of  peace  with  Spain:  216. 
power  of  Government  of,  to  j>ermit  limited  intercourse  with  enemy:  222. 
while  holding  country  as  territory  have  powers  of  national  and  municipal  goT- 
ernment:  239. 
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how  national  authority  of,  exercised  in  th<'  Hiilippifii'»4:  ZW. 

right  of,  to  regulate  trade  with  Philippine»««  not  (uminAUftl  by  C  VmHtitotiofiA] 

limitations:  241-251. 
powers  of  Congress  regarding  territory  fjelonging  to:  25,  (Ki,  fW,  89, 245. 
sovereignty  of,  over  Philippines,  position  taken  by  American  <  ^lUitniMsion  regard- 
ing: 247. 
treaty-making  power  of,  is  without  authority  tr>  establiiih  relations  of  Federal 

Government  to  territory,  etc.,  acquired  by  conquefit:  243, 251. 
act  of  Philippine  Commission  to  prevent  discrimination  against  money  of:  255. 
banks  and  banking  in,  subject  to  legislative  regulations:  25H.' 
legidity  of  action  of,  in  seizing  Philippine-insurgent  funds:  262. 
policy  of,  in  the  Philippines:  331. 

not  responsible  for  unlawful  acts  of  individual  soldiers:  343. 
while  exercising  rights  of  belligerent  may  temporarily  seize  and  occupy  private 
property  without  liability  for  compensation:  345. 
right  to  impress  may  be  waived  and  liability  for  compensation  created:  346. 
how  waiver  accomplished :  346. 
citizenship,  how  acquired:  119. 
ci\nl  war.     (See  American  civil  war.) 
boundaries  do  not  advance  with  successful  armies,  et(>.:  41. 
fishery  dispute  with  Great  Britain:  329. 
(See  Treaty.) 
United  States  and  Haiti  Telegraph  Company: 
cable  operated  by:  282. 

lines  of,  operated  in  conjimction  with  French  Cable  Company:  282. 
United  States  v.  Arredondo: 

effect  of  action  of  political  branch  regarding  territory:  47,  249. 
validity  of  grants  made  by  previous  sovereign  in  territory  acquire<l  by  the  United 
States:  575. 
United  States  v.  Qratiot: 

acquisition  and  government  of  new  territory  by  the  Unite<l  States:  Wi. 
United  States  v.  Nelson: 

power  of  Congress  in  legislating  for  Alaska:  88. 
United  States  v.  The  J'ames  O.  Swan: 

assertion  of  the  sovereignty  and  jurisdiction  of  the  United  Stat<»H:  56. 
Unoccupied  lands: 

transfer  of,  by  States  to  Federal  Government:  123. 

incorporation  of,  into  public  domain  belonging  to  Federal  Goveniiiwnt:  123. 
Usera,  Vicente  and  Jos^: 

report  on  claim  of,  relating  to  concessions  for  tramway  from  Ponct*  to  liarrio  do 
la  Marina:  531-534. 
proceedings  had,  not  sufficient  to  create  completed  grant  or  concession:  531 

et  seq. 
(See  Tramways.) 
Utah: 

extension  of  Unitetl  States  Constitution,  etc.,  to:  90,  111. 
right  of  accused  to  trial  by  jury  in:  111. 

V. 
Valdez,  Bamon: 

application  for  license  to  utilize  water  jK>wer  in  Comerio,  P.  R.,  report  on:  495- 
500. 
issue  of  revocable  license  to:  500. 
opinion  of  Attorney -General :  640. 
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administrative  policy  of  Cuba:  529. 
ownership  of,  eunk  in  Cuban  coastal  wateia  by  United  $t»t«%  oaval  forces:  ^5  ft 

Navy  Bepartment  has  no  authority  to  preserve,  etc. :  55ii 

tlaty  of  fc^ecretary  of  War  to  remove  sunken  veawls:  556. 

n^jue^t  of  n    litary  governor  of  Cuba  for  deiisicm  as  t<i  dbpoiiitiofi  of:  5&L 
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U  pri3viiiions  of  Bponish  code  of  commerce  regartiiug  wrecki:  S61, 

^  civil  proct^lure:  561. 

Vice  Consuls. 

(See  Consuls.) 
Villalon,  Josd  B. : 

secretary  of  public  works  in  Cuba;  opinion  on  validity  of  conceasion  lor  canali- 
zation of  Matadero  River:  588.    (See  Matadero  Biver:) 
Viondi,  M.  F. : 

report  on  protest  of,  against  order  regarding  contencioso-administiativo  pix>oeed- 

ings  in  Cuba:  514-518. 
(See  Contencioso  administrativo. ) 
Virgrinia: 

cession  of  unoccupied  lands  to  Federal  Government:  123. 
inhabitantB  of,  declared  in  a  state  of  insurrection:  253. 
laws  relating  to  treason,  etc. :  687. 
Visayan  group: 

administration  of:  231. 

W. 
Waite,  Cli.  J. : 

opinion  of,  regarding  Unite<i  States  territory:  107. 
Walker,  B.  J. : 

Secretary  of  the  Treasury;  circular  regarding  imposition  of  duties  in  Calif omia: 
103, 167. 
War: 

civil,  end  of,  as  regards  private  rights:  17. 
public  matters:  17. 
constitutional  provisions  regarding:  25, 63, 622. 

declaration  of  the  existence  of,  between  the  United  States  and  Spain:  32,982. 
power  to  declare,  vested  in  Congress:  35, 63, 82, 278. 
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War — Continued. 

declared  by  CongresB,  not  waged  for  conquest,  etc. :  48. 

authority  to  engage  in,  vested  in  United  States  Government:  64,94. 

captures  in,  vest  primarily  in  the  sovereign:  108. 

originating  in  insurrection,  never  formally  declareil:  211. 

a  condition,  not  an  act  of  legislature:  211. 

the  state  in  which  a  nation  prosecutes  its  rights  by  force:  211. 

parties  belligerent  in  public,  are  independent  nations:  211. 

civil,  defined:  212. 

condition  of,  illegality  of  trade  with  public  enemies:  221. 

power  of  United  States  Government  to  permit  limited  intercourse  with  enemy 
in  time  of:  222. 

powers,  rights  of  United  States  to  exercise  in  hostile  territory:  227. 
exercise  of,  by  Congress:  233. 

not  waged  by  Congress,  but  by  Commander  in  Chief:  278, 368. 

suspends  treaties:  331. 
War  Department: 

has  no  authority  to  settle  claims  for  unliquidated  damages:  343,  409. 

divested  of  jurisdiction  over  civil  affairs  of  Porto  Rico:  351. 

claims  which  can  be  adjusted  and  paid  by:  616. 
War  material: 

left  by  Spain  in  Cuba  and  Porto  Rico,  report  on  suggesteil  agreement  fur  disposi- 
tion of:  566-671. 

failure  of  evacuation  commissions  to  agree  as  to  disposal  of:  567. 

in  the  Philippines  and  Guam,  agreement  as  to:  567. 
Webster,  Daniel: 

discussion  of  condition  of  Florida:  93. 

debate  in  Congress  with  Calhoim  on  extension  of  Constitution  to  Up[)er  (Cali- 
fornia, etc. :  96  et  seq. 

debate  in  Senate  with  Calhoun  on  extension  of  Constitution  to  newly  acquired 
territory:  140  et  seq. 
Western  Railway  of  Habana: 

report  on  application  of,  to  exercise  certain  rights:  630-646. 

concession  for  railway  from  Habana  to  Pinar  del  Rio:  630. 
extension  to  Guane:  631. 

questions  presented  by  application:  632. 

provisions  of  concession:  632-633,  641. 
West  Virginia: 

laws  relating  to  treason,  etc. :  688. 
Wharton's  International  Dig^est: 

quoted:  59. 

citeil:  343,  344. 
Wheaton  on  International  Law: 

cited:  51. 
Whedon,  Lieut.  Burt  D. : 

report  of  assault  by  insurgents:  213. 
Williams  v.  Suffolk  Insurance  Co. : 

determination  of  national  boundaries:  249. 
Will-o» -the- Wisp : 

complaint  of  owner  of,  regarding  trade  restrictions  with  Sulu  Islands,  etc.,  report 
on:  302-305. 
Wingr,  Sam.*    (See  Sam  Wingr.) 
Wisconsin: 

laws  relating  to  treason,  etc. :  688. 
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Wood,  K^.  Gton.  LaoBard,  Governor  Genenl  of  Caba: 
salary  of,  and  payment  oat  of  Cabfui  reveaoea:  422-482. 
datiee  dischaq^  by:  422. 

conduct  of  civil  affdra  by  anny  officer  tolerated,  not  required:  422. 
extra  services:  422. 

statement  regarding  pardon,  etc,  of  prisoners:  607, 606. 
annulment  of  contract  between  Pan-American  Expresa  Obmpaay  and  Unitel  I 
Railways  of  Habana:  511. 
Wodf  et  al. : 

report  on  contract  with,  regarding  mannfactore  and  use  of  electitwone  for  paUk  I 

purposes  in  Uabana:  451-r454. 
provisions  of  contract  with:  452. 
action  of  Secretary  of  War  on  triplication  of:  454. 
Wrecks: 

on  the  coast  of  Cuba  the  property  of  the  United  States:  566l 
ownership  of  vessels  sunk  in  Cuban  coastal  waters  by  United  States  naval  fonBC 
555-562.. 
Navy  Department  has  no  authority  to  preserve,  etc:  560. 
duty  of  Secretary  of  War  to  remove  sunken  veesels:  566. 
request  of  military  governor  of  Cuba  for  decision  as  to  diapoaitioii  of:  666. 
proceedings  had  in  the  case  of  the  Alfonso  XII:  556  et  seq. 
action  on  application  for  purchase  of:  556. 
letter  from  Secretary  of  the  Treasury  to  Secretary  of  War:  657. 
War  to  Secretary  of  the  Treaaory :  557. 
Colonel  Edwards  to  military  governor  of  Cuba:  557. 
application  of  A.  Lotinga  to  State  Department  for  pnrcbaae  of:  558. 
provisions  of  Revised  Statutes  regarding  prize  of  war:  560. 
captured  at  sea  as  prize  of  war  must  be  brought  within  jnriadiction  of  pri» 

court:  559  et  f^\. 
proviwonH  of  Spanish  c<Kle  of  commerce:  ottl. 

civil  procedure:  561. 
advisability  of  dealing  with,  as  nuinancsH:  561. 

instnictiona  to  military  governor  oi  Cuha  from  Secretary  of  War:  562. 
duty  colltH-'tibie  on  steamer  brought  into  Porto  Rico  and  sold,  etc.,  report  OA^ 
619-621. 

when  duty  .should  and  should  not  l)e  collei'ted :  620. 
approval  of  views  by  Si^cretary  of  War:  620. 
Wyoming: 

extension  of  (Constitution,  etc.,  toj^yo. 

Y. 

Ylang  Ylang  tree  in  the  Philippines; 

abundance  of:  ()08. 
Young  V.  XJnitedStates: 

confiscation  of  neutral  proi)erty:  270. 

Z. 
Zanzibar: 

consular  courts  in:  59. 
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